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THE PRINCIPLE IN WEIS2’S CASE 
4 ‘by 


S. VENKATARAMAN. : oe 


The decision in Weisz’s case? is of great value even outside the country where . 
dt was rendered. It breaks new ground. It brings to light a‘new ‘aspect of the 
law of contempt. It holds that disguising a cause of action so as to conceal its trie 
nature from the Court is a contempt of Court. Hactor, Macdonald and Co. 
-were a firm of book-makers. Weisz claimed that a sum of £ 380 was due from 
ithem to him in respect of bets laid with them. The company denied liability. 
“Tattersall’s Committee, the recognised tribunal in England for settling disputes 
arising out of betting decided in favour of the company. Thereupon Weisz con- 
‘sulted Martin, a solicitor of the firm of Campbell Hooper and Todd, with a view 
to bring an action for the recovery of the amount from the book-makers. Martin 

ised that the action was not maintainable at law. Weisz was however insis- 
tent about bringing the action. He hoped that ‘the threat of publicity would, 
induce the book- to pay. Even if they did not, he wanted “ to show them 
up”. Martin was reluctant to offend his clent by declining to act. So he sent 
athe correspondence to counsel with instructions to settle the endorsement for the 
writ. On receipt of the endorsement, Martin sent a letter to the book-makers 
-on 18th January, 1951» in the name of the solicitor’s firm stating that the firm had 
“been instructed, and asit a to be of no use to request payment of the amount, 
were issuing a writ and for the name of their solicitor for acceptance of ser- 
vice. The book:makers did not send any reply. Martin had a writ issued and 
-served on the book-makers. The endorsement ran : 

“ The plaintiff's claim is for the sum of £ 373-13-4, being the balance found 
rto be due from the defendant to the plaintiff on accounts stated between them in 
y ‘writing and contained in a letter from the plaintiff to the defendant of September 
26, 1950. Particulars. 1950 September 26. Balance due by defendant to 
plaintiff on this date £ 373-13-4. 

ı (Sd.) Campbell, Hooper and Todd.” 


‘The book-makers applied immediately through their solicitors on 29th January, 
1951, for particulars of the claim. Martin’s firm wrote back that thay RTEA 
sent as soon as they were received from counsel. - Shortly afterwards the particu- 
-lars were in fact received from counsel. The particulars did not attempt to con- 
-ceal or disguise the nature of the claim and disclosed that the debt related to betting 
‘transactions. Counsel had also intimated his opinion that the particulars were 
' fatal to Weisz’s claim and would lead to their being struck out by the Court Counsel 


——— 
f 
4 





1. R. v. Weisz} (i931) 2 All E.R, 408, 
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had added : “ Mr. Weisz probably knows this as well as a lawyer”. The parti- 
‘ culars thus received were not however sent by Martin’s firm to the defendant’s 
solicitors ; and after some time, on February 26, the defendant’s ‘solicitor issued 
and served a summons of application asking for particulars returnable on 7th March.. ` 
On 6th March, notice of discontinuance of the claim was served. Thereupon an. 
application charging Weisz and Martin with contempt of Court was taken out. 


’. The Gaming Act of 1845 (8 and g Victoria, ch. 9) prohibits actions for re- 
covery of ia? alleged to be won on bets. In Phillips v. opp 1, it was decided 
that if A sues B for money won at betting it is the duty of the Court to refuse to. 
give judgment for him as soon as it appears that the action is one prohibited by 
the Acts, whether or not the Acts had been pleaded. ‘There were, however,. 
a number of occasions when resort had:been had to the type of endorsement used 
in Wetsz’s case, for the recovery of moneys won at betting and no objection to such 
a practice had been taken. Certain things are however clear. If the action 
was not contested by the defendant as often ned for fear of publicity, the 
plaintiff would have got off with it. If the writ had been truthfully endorsed for 
money won at mane would be wholly improper to allow a default judgment 
to be entered. The difficulty was therefore sought to be surmounted by disguising 
the character of the claim. There can be no doubt that to countenance such a 
practice would be altogether mischievous in its results. The policy implicit in 
the legislation as to gaming that the Courts ought not to be used for recovery of 
amounts won at betting or gaming would be circumvented and altogether defeated.. 
These considerations notwithstanding, such a practice had in fact obtained and. 
without objection being taken. The decision in Gugenheim v. Ladbroke ® Co. Lid.*, 
adverts to it. In that case, the plaintiff was a person who had made bets in. 
England with the defendants, a firm of book-makers. He claimed that £ 8784 was 
due to him in respect of those transactions. The defendants had refused to pay 
on the ground that the plaintiff’s name had been reported to the Jockey Club as- 
Scales on hes and he had been warned off the course. There were, accordi 

to GE EE some negotiations between the parties, as a result of which, he said, 
the detendants had agreed that a sum of £ 7256 was due to him from them. The- 
plaintiff sued for the recovery of the amount, founding his action on an account 
stated. It was contended on behalf of the defendants that the action ought to be- 
struck out as frivolous and vexatious and that an action on an account stated which, 
was an account of cross claims in respect of gambling debts was so obviously an 
account which cannot be sued on in a Court of law that the action should be sum-- 
marily dismissed. The plaintiff was a foreigner not conversant whith the attitude 
of English law towards matters of this kind. Lawrence, L.J., held that in view of 
the numerous cases where amounts really due on betting transactions had been 
disguised as causes on account stated without objection being raised, the ee 
off would not be justified. The Lord Justice observed : ‘ The real question which: 
the Court has to decide is whether the rule as to striking out actions which are 
frivolous and vexatious ought to be applied in this case, and, in my opinion, having 
regard to the numerous cases which have been decided on betting transactions 
and agreement which are allowed to have been made and to be legal arising out. , 
of betting transactions, this is not the class of case which ought to be struck out as- 
being frivolous or vaxatious ”. Tucker, LJ., concurred having regard to the prac-- 
tice referred to and the foreign nationality of the plaintiff. He said : “This is 
an action brought by a EET panii against the company trading in this country. 
Denning, J., and Lawrence, L.J., both think that he should not be driven from: 
the ju ent seat before his case had been heard. I make no secret of the fact 
that I should have come to a different conclusion, but as I think it most undesirable- 
with that amount of judicial difference of opinion, that a plaintiff, especially a foreign 
plaintiff should not be allowed to bring his < to trial. I am not p to 
dissent from the order suggested by Taven J. ” In Wetsz’s case, Lord dard, 





1. (1935) 1 K.B. 15. 2. (1947) 1 All E.R. 292 (C.A.). 
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C.J., thought that the aforementioned special circumstances must be taken into 
account in reading the conclusions in Gugenheim’s caset and that the decision ought 
not to be taken as sanctioning an endorsement which disguises the cause of action 
so as to conceal its true nature from the Court. The learned Chief Justice observed : 
“ There are many cases to be found in the books in which this endorsement has 
been used in betting cases 'and so far there has been at least no reported case in 
which it has been suggested that such a thing is a contempt, though the actions , 
have been struck out as an abuse of process. Indeed in Gugenheim v. Ladbroke & © 
Co., Lid.t, the Court of Appeal allowed the action to proceed apparently on the - 
ground that the plaintiff was a foreigner who would, they thought not understand 
the position and og teia actiop were to be ily dismissed. ,... 
I think that case should be regarded as wholly exceptional. It does appear from its 
subsequent history, that a very serious issue of fraud had been ‘raised which the 
forei laintiff was anxious to have determined and when the case came for 
trial etre Humphreys, J., the Judge allowed the issue to be left to the jury though 
he entered judgment for the plaintiff on the ground that it was a betting claim 
and without regard to the verdict”. After thus distinguishing and explaining 
away the conclusion in Gugenhsim’s case, the learned Chief Justice went on to state : 
‘The very fact that on many occasions resort has been had to this particular form 
of endorsement in cases which are brought simply for the recovery of money won 
at betting or gaming is what gives importance to the present motion. It is time . 
that this practice should be stopped and in no uncertain manner ”. 


As to whether the practice amounts to contempt of Court, early decisions afford 
a pointer in that direction though there is no case where the matter had come 
up for decision directly. Coxe v. Philhps*, was a case of “ fob action to learn the 
opinion of the Court” on a parti question. In that case, the defendant 
a woman had married one Muilman, a London merchant. She was at that time 
already married and that epi ae was sabes. The marriage with Muilman 
was on that account declared to be null and void by the Spiritual Court. Some- 
time later, Muilman took another wife. Thereafter the defendant Phillips filed 
a suit in the Eccleciastical Court to abrogate the nullity decree on the ground that 
the man to whom she had been originally married himself a wife alive at that 
time and was living with her, so much so her marriage with him was not valid and 
she was therefore in a position to contract a valid marriage with Muilman. During 
the pendency of this suit one Coxe brought a suit against the defendant Phillips 
on a promissory note executed by her seeking recovery of the amount alleged to 
be due thereunder. Phillips pleaded her marriage with Muilman in answer to 
the claim against her. On Coxe replying that her marriage with Muilman was 
not valid and therefore cannot be pleaded, she rejoined it was good as her original 
marriage was not a valid marriage. Muilman intervened and contended that 
Coxe’s action was a put up affair, that it was a fictitious suit connived between him 
and the defendant Phillips with a view to burden Muilman with liabilities’ and to 
impose on the Court. ‘The connivance was found to be true. Lord Hardwicke, C.J., 
observed : “ Now this is a mere fictitious action, not to determine a right or contro- 
versy, but to deceive the Court, and raise an evil fame of Muilman ; and surely 
that cannot be said to be of no offence. That such practices are not lawful is plain 
Etats tater, aterte and I cannot see how there can be a stro instance than the pre- 
. sent; and it is incumbent on Courts of Justice to keep abc erari of justice enr 
or they will be made use of as means of scandal....... Upon the whole matter 
the Court thought this a contempt, even though the action were upon: a real demand ; 
because it had been made an ill use of and therefore ordered that the plaintiff and 
defendant and one Hudson who was the acting Attorney for both should stand 
committed.” The decision establishes that to bring an action in deceit of the 
Court will be contempt. Another case which throws light on the question is Re 
Elsam?. Elsam was an attorney and he had a special case stated for the opinion 





1. (1947) TAN E.R. 292 (C A.). ` g. (1824) 3 B. & C. 597: 107 E.R. 855. 
ea Lee temp. 237 : 95 ER. 152. 35 
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of the Court. A great part of the statement was however fictitious. Abbot, C.J., 
said ; “ It is impossible to pass over a case of this kind without notice but as it appears 
that the party before the -Court did not intend any fraud, and that he'has already 
incurred an expense of £ 40 in the course of these proceedings, the object of the Court 


by ordering him to pay a fine of £40 and to be im risoned till that fine be paid ”. 
It is thus clear that even if no fraud against the Court was meant, it would still 
‘ amount to contempt if the action was fictitious. Good faith will hardly serve as 

an excuse in such a case. In Lindwood v. Andrews, a barrister appearing for the 
defendant in an action was found to have wilfully deceived the Court by rocuring 
the party to make an affidavit he knew to be untrue and reading it to the Court. 
Tt was held that it was an abuse of process and was punishable as contempt. Here, 
it was counsel that was acting con to the code of conduct expected of him 
and not the party. The intention to deceive was also found. Also, the suit was 
not one disguising the cause of action. 


In Waeisz’s case, it was found by the Court that there was no intention to deceive 
the Court and that the true nature of the claim was disguised as it was one prohi- 
bited by the statute. Still inasmuch as the action was on a feigned issue so as 
to hide from the Court the true nature of the action it amounted to contempt. Lord 
Goddard, C.J., observed: “It is necessary to emphasise that the contempt in the 

t case lies, not in bringing an action forbidden by the Gaming Acts, but in 
ringing it as a feigned issue so as to conceal its true nature from the Court. pe ease 
Had the writ been endorsed for moneys due to the plaintiff on bets won by him 
the action would have been struck out, but it would not have amounted to contempt”. 
His Lordship added finally: “We Hope sa 453 2.8 that counsel as well 
as solicitors will always bear in mind that they owe a duty to the Court as 
well as to their clients, and that a main object in requiring the signature of a counsel 
or solicitor to pleadings settled by them is to prevent issues, whether called feigned 
or fictitious being presented to the Court”. 

Contempt of Court is essentially a foreign concept. It came to India with 
the British. The exposition in Weisz’s case has thus value not merely in the United 
Kingdom but in our country as well. a 


eee 
1. (1888) 58 L.T. 612, 


, 
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ELECTION OF THE LEGISLATIVE COUNCIL 
; BY ; i 
T. R. VENKATARAMA SASTRI _ 


I here set out the full material bearing on the question. 
Election to the Council is held under Article 17i. `- 
The members of Council are both elected and nominated, _ 
(a) „One third to be elected by the local bodies, 
(b) One twelfth by graduates, — 
(c) One twelfth by educationists, 
(d) One third by “members of the Legislative Assembly ”, 
(s) The rest to be nominated by the Governor. 
_ The important question raised is whether the members elected to 
the Legislative Assembly can elect their one third to the Council with- 
out taking the oath under Article 188. My conclusion is that they may 
elect before taking the oath under Article 188. I considered Article 
-193 to prescribe penalties for taking part in the conduct of business 
within the House. It has been pointed out to me that Article -193 
in its wording applies to every voting as a member of the’ Assembly 
which, voting for Council under Article 171 certainly is. 
_ Such construction has serious’ difficulties. Take first, the 
language of the oath or declaration : _ ee tee 
A sae ality ove mines I will faithfully discharge - 
~ the-duty upon which I.am about to enter.” . 
Just ‘before taking seat and taking part in business, this oath is 
taken. The next Article 189 -prescribes the mode of voting in the 
House, members sitting together. Article 176 says: : 
` «At the commencement of every: session the Governor 
shall address the Legislative Assembly....or where both 
Houses exist both assembled together.” a 
Though that Article has been modified, that was in the original 
Constitution and the construction must be in the light of that pro- 
vision. Session is defined by Article 174 as the sitting of the Houses on 
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surnin6na by the Gévernor. It is at the first meetiig of the elected 
members on summons that oath is taken. If they take the oath just 
before sitting in the Assembly and Council at that first summons, 
how can there be a Council at that first summons at which the 
Assembly is to take the oath. The Council must have come into 
existence before the members of the Assembly took the oath. The 
members of the Assembly are such before ing the oath (see 
language of Article 188) and have already elected the Council and 
boih. Assembly and Council are ready to be called under Article 174 
after which they take the oath. Now take Article 193. 

-“ If a person sits or votes as a member of the Legislative 

- Assembly or- Legislative Council........ aa 

The marginal note is ‘sitting and voting.’ The section uses sits 
or votes for a reason which may be given whether that was present 
or not to the mind of the Constituent Assembly.. Suppose a member 
does not sit but rushes in when vote is taken. He really sits and 
votes. The word ‘sit? suggests sessions at which a-member functions 
under Article 189. ; hap ; E TO 

One may put the question whether the Constituent _ Assembly 
could not have said in Article 171 as in the oath ‘members elected to 
the Assembly’ but then he may have become disqualified, say, by 
insolvency or he might have chosen membership under another 
election and so given up a membership to which also he was elected, 
The election to the Assembly is not sufficient but the membership 
must be a continuing one on the date of election under Article 171. 

. Though the language of Article 193 might suggest a wider cons- 
truction it ought to be construed in the light of other Articles that I 
have referred to and-in the light of the indication of the marginal 
note to apply to tHe conduct of business within the House. 

Election under Article 171 is not, in my opinion, intended to be 
subjected to Article 193 except when he votes after disqualification.” 
To that-extent I modify my opinion. ad i 

I do not say that the language of Article 171 was incapable of 
being expressed more precisely. It all comes to saying by way of 
explanation that the members of the Assembly in Article 171 (3) (d)} 
are those elected and not disqualified subséquently under Article 191. 
There is another point suggested that taking oath May precede. 
summons under Article 174. There is no provision for summons to 
elected members merely for taking oath. The legislation proceeds 
on a well-established practice and a construction which can be 
maintained only by ignoring such practice must be supported by 
something more ap cit than anything that exists. Here again the 

age of the oath indicates that the oath is taken at the first - 
session of the Houses by members of both Houses. k 
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-AFTER-BORN COPARCENERS AND ANTECEDENT ALIENATIONS 
UNDER THE MITAKSHARA ‘SCHOOL. 
‘ ; -By - , m 
S. VAIDYANATHAN, ADVOGATE. ° 

. °, There is much uncertainty even at the present day regarding the true nature 
` and precise extent of the rights of an after-born Mitakshara coparcener in joint 

ily. property which had alienated antecedent to his birth by the father 
or other manager of the family. In the latest edition of Mayne’s Hindu Law, 
published in 1950, it is stated at page 500 (para 398) that doubts as regards his 
rights must be taken to have been set at rest by the decision of the Privy Council 
in Akhara Udasi Nirwani v. Surajpal Singh}. With great respect, however, it is sub- 
mitted that if the actual decision is examined closely’ in the light of the facts of the 
case, it will be found that far from settling any of the doub points which have 
been the subject of much debate, their Lordships’ pronouncement has unfortunately 
introduced further complications and uncertainties in- the law on this topic. Shorn 
of immaterial details the facts in Akhara Udasi Nirwani v. Surajpal Singh*, were these : 
One S, a Mitakshara Hindu executed a deed of simple mortgage m 1920 in favour 
of the appellant before the Board securing repayment of a certain sum of money. 
On that date the hypotheca was held in coparcenary by the mortgagor and his 
minor son, hereinafter referred to as the eldest son, then aged about two 
Subsequently three other sons, defendants 4 to 6 in the suit out of which the appeal 
arose, were born to the mortgagor.. It is important tọ note that the eldest son 
died in the year 1923 at a tie ` when the 4th defendant was a child aged about 
seven months, Defendants 5 and 6 were born only some years after the death of 
the eldest son. The mortgagee sued in 1933 on the mortgage of 1920, and sought 
to enforce the cha inst all the members of the ily including the interests 
-of defendants 4 to E ‘On the date of the suit they were still minors. Defendant 
died during the pendency of the suit. Defendants 4 and 6 were the Papal 
contesting respondents before their Lordships’ Board, on this portion of the case. 
They denied lability under the suit mortgage on the ground that the debt secured 
thereby was incurred for purposes not bindmg on them. Plaintiff met this objec- 
tion by contending 3 oh 

(a) that the defendants 4 and 6 who were not in existence on the date of the 
mortgage have no locus standi to contest the validity of the said alienation as 


against them ; we - f : 

(b) that in any view, the mo was binding on them as an alienation b 
their father for nes of his an ent debts. Their Lordships overruled bo 
these contentions.. c. discussion by their Lordships on the first point isj’ 
unfortunately, not as full or as clear as it-might well have been, with the result ’ 
that several difficult questions with which the problem bristles- are left unanswered 
without an authoritative elucidation of the legal principles applicable to the solution. 
of this and similar problems. The whole reasoning on which their Lordships base 
their conclusion on this point is to be found in the following brief passage in--the 
Judgment delivered by Lord Porter :. wt N ee ee 

“In support of the former proposition it is asserted that a'member of a joint 
family must be content with the family estate’as he findsiit at his birth, or at any 
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rate, he cannot complain of anything done before the period of gestation. Upon. 

this rule it is admitted there is an exception’ to the ellect that ifthe: child 

` who objects to the alienation of the property comes into existence or is conceived 
after the alienation, but during the Wife of a child born or conceived before the- 

` alienation, then that overlapping: of the two lives enables the later-born child : 
to contest the validity of the father’s act.” 9 fe ae 
Then after adverting to the evidence in the case, his Lordship conchides thus: 

ALERT Their Lordships like the High Court think it sufficiently established 
that the first born son did not die until-after‘the birth`of a younger brother and 
hold that the minor sons are entitled to challenge the validity of the mortgage.” 
No arguments appear to have been addressed to their Lordships and therefore 
there is no considered discussion by them on the following qucstions which arise : 

(1) Whether cach of the after-born sons in the position of defendants 4 to 6 . 
acquires an independent and individual right to the alienated property from the 
moment of their births, irrespective of the presence or absence on the date of the . 
alienation of other,co-parceners besides the alienor? 

(2) Are the rights, if any, of such after-born coparceners limited to those 
of participating in the benefits accruing to the other coparceners who were alive on 
the date of the alienation by their successful reisistance of the claims of the alienee 
against the family? 

(3)* If their rights are so limited, are they further curtailed or lost to them 
(viz., the after-born ee by the subsequent death of the non-alienating 
coparceners who were alive at the date of the alienation, without their either affirm- 
ing or challenging the alienation? 

(4) Can the benefit of the principle of “ overlapping of the two lives ” assumed 
by their Lordships to be accurate, be extended in favour of and made available to 
an after-born coparcener in the position of the 6th defendant, who admittedly 
was conceived and born after the death of the eldest son ? or 


Is the benefit cf the said principle limited only to a coparcemer like the 4th 
defendant? In other words, what is the precise extent and duration of the “ over~” 
lapping? Is it only an overlapping occurring’ by-the births of new coparceners 
during the lifetime of the coparcener who was alive r thc alienation, or is it also 
an overlapping that takes place by such subsequent births, even after the death of 
the non-alienating coparcener alive at the alienation, but during the livis of new- . 
born ceparceners coming into existence in the lifetime of the one who was in 
existence at the time of alienation that takts the case out of the general rule also ` 
assumed by their Lordships to be correct that every coparcener acquires on his 
birth an interest in the family properties as they exist at the time of his birth, 
Expanding the same idea : Does a coparcener in the position of the 6th defendant 
answer the description as “a child coming into existence after the alienation 
but during the’life of a child born or conceived before the alienation ”? Is it . 
not more appropriate to describe him though the description has necessarily to be 
cumbruous and hence irrelevant—as a ‘“‘child coming into existence after the 
alienation, but during the life of another child also born after the alienation, but 
before the death of the child in éxistence at the date of the alienation.” On the 
facts of the case, before their Lone there was clearly a hiatus or interval of 
.. time exceeding the ordinary period of gestation, between the death of the eldest 
son and the birth of defendants 5 and 6. Does not this circumstance make a vital 
difference between the 4th defendant on the one hand and the defendants 5 and 6 
on the other, as regards their respective rights to attack or resist the alienation? 
Is the “gap ’ effectively bridged by the intervention of the life of the 4th defendant 
during the interval between the death of the eldest son and the birth of defendants 
5 and 6 notwithstanding the fact that the 4th defendant himself is a child born-only 
after . the alienation ? è i 

_ (5) Does aC ae of “overlapping ” continue to operate even after the 
“‘overlapping of the two lives” has ceased by the death of the non-alienating- 
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coparcener who was in existence at the alienation? In other words (and this is 

again question No. (3) above from slightly a different aspect)— 

_. Isa coparcener in the’ position of the 6th defendant competent in his own 
right to contest the validity of the mortgage, even after the death of the coparcener 

who was alive at the time of the alienation and had not assented to it? 


The attention cf their Lordships does not appear to have been drawn to their 
own previous pronouncements, nor to the numerous, if also ons decisions. 
of the Indian High Courts, (for a complete collection of them—see the Full Bench 
decision of the Nagpur High Court in Kashinath v. Bapu Raot,) on the questions 
formulated above. 

To arrive at a correct assessment of the value of their Lordships’ decision in 
Akhara Udasi Nirwani’s case?, as a binding precedent, it may be fruitful to 
examine in some detail the full implications of each of the questions propounded 
above in the light of the principles settled by the earlier authorities aad. then to see 
whether these principles require any, and if so, what modifications, in view of their 
Lordships’ pronouncement in the instant case. : 


(1) The following passage from Mayne furnishes a convenient starting point 
for the discussion : ot 


“A son or other coparcener cannot object to alienations validly made By his 
father or other manager before he was born or begotten, because he could only 
by birth obtain an interest in the property which had not validly passed out of the 
family before he comes into legal existerice. Hence, if at the time of the alienation 
there had been no one in existence whose assent was necessary or if those who were 
in existence, had consented, he could not afterwards object on the ground that 
there was no necessity for the transaction.” (Mayne’s ‘‘ Hindu Law-”, 11th Edi- 
tion, para 398, pages 498-499). Sce also Chuttan Lal.v. Kallu*, Bholanath v. Kartick*, 
Narain Das v. Har Dai and the other cases cited under foot-notes (v), (w) of 
page 499- g 

Subject to some doubts and differences of opinion as to the meaning and 
import of the word “validly ° occurring in two places in the above extract, this 
has always been treated as an accurate statement of the law, so far as it goes. 
But it is not and does not purport to be a complete or comprehensive statement 
of the law in all its aspects. The decision in i Narain Prasad v. Kishan Kishore 
Ghand’, recognises at least one other conti cy—viz., the inaction of the coparcener 
in existence at the time of the alienation for over the statutory period in not chal- 
lenging the transaction basides the two specifically mentioned by Mayne in the 
above passage, as precluding a later born coparcener, from objecting to the alie- 
nation. This view equates the failure on the part of the members of the family 
in existence on the date of the alienation, to set it aside in time with their express 
consent to it and both are equally effective in removing the property from the family. 
A coparcener born after the removal of the property from the ily by such express 
consent or passive inaction for over the statutory period, on the part of those in 
existence at the time of the alienation acquires no rights whatever m the alienated 

ro _ It will not be correct to read the above passage in Mayne as laying down 
implication the proposition that in all other situations except the two contin- 
gencies mentioned in the second sentence of the said e, viz., the non-cxis- 
tence of another coparcener besides the alienor at the date of the alienation or his 
assent to it if theré was one such in existence on that date, a coparcener born after the 
alienation is in exactly the same position as ifhe had been in existence at the date of 
the alienation. Such a proposition will be too broad. On the other hand the pre- 
ponderance of neues opinion indicates the general rule to be :—“‘ that a member 


of a jomt y must be content with the family estate as he finds it at his birth 
~ i LLR. (1940) Nag. 579 (FB). 4 (1907) LLR. 94 Cal. 372. 
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otat aj i of anything-done hefore the period of gestation 1 
No doubt ‘is“Subject to some important exceptions consi below 


under question No, (2). l 
- After enunciating ‘an exception ‘“‘admitted ” presumably by Counsel,,to be 
engrafted upon this rule, (as quoted above), their Lordships observe in Akhara 
Udasi Nirwani's case’, that *‘ they did not thmk it necessary to determine whether 
this. limitation upon the right of an after-born child to resist the claim of an en- 
¢utmbrance ‘upon: the’ ily estate correctly expresses the law in all respects ”’ 
and “‘were content to assume its accuracy.” Unfortunately, the language here is 
ambiguous. ‘It is not quite clear whether it-is the rule or the exception “engrafted 
upon it’? or the composite proposition made up of the rule and exception’ read 
together, that is referred to as ‘‘this limitation upon the rights of an after-born 
child.” The .word ‘‘this’’ points to the immediately preceding proposition which 
states the exception. But it is very inapt to describe the exception as a “ limitation 
of the rights or an after-born child.’’ The exception extends, and enlarges, rather 
than limits the rights of the after-born child in certain special circumstances com- _ 
- pendiously descri as the “‘overlapping of the two lives.” It may be, that ` 
all that their Lordships meant was that they were not giving a considered decision 
on the rights of an after-born son in general and in all their legal aspects, but were - 
basing their conclusion on the assumption that the law was as stated by counsel, 
It is doubtful whether the decikion of their Lordships given in such circumstances 
and with so much of cautious reservation, ‘can be treated as having finally settled 
any of the vexed questions on this topic about which judicial opinion in India 
has been so sharply divided.2 fos 

(2) It is now fairly well settled that the coparceners in existence at the date 
of an alienation by the father or other member can either affirm the transaction 
at a later date or they may if they feel aggrieved by it challenge the same by insti- 
tuting the appropriate suit within the period of limitation prescribed therefor. 
If they succeed in their challenge, the effect of it is that the property which went 
out of the family under the alienation is restored to it with the result that all those 
members of the family including those born into it subsequent to the alienation are 
entitled to the benefits of such success. In other words, the successful challengers 
who ex-hypothesi are the coparceners in existence at the date of the alienation are 
not entitled to appropriate to themselves the fruits of their victory to the exclusion 
of the other members of the family who were born subsequent to the alienation. 
‘This principle is implicit in the decision of the Privy Council in Ram Kishore Kedar 
Nath v.. Jainarain?, where the facts were these : The four sons of one Kedar Nath 
instituted the suit on 20th December, 1907, to set aside a disposition of part of their 
family properties in the year 1898 by their father in favour of the defendant Jai- 
narain, ‘The first plaintiff was born on goth December, 1886. The other 
plaintiffs were born between 1892 and 1894. The court of appeal in India, held 
that so far as the first plaintiff was concerned his suit was in time, but that that 
it was barred as against his younger brothers who were born after the commence- 
ment of what was treated as the adverse possession of the defendant. Their Lord- 
ships, on appeal rejected this view in these words: 

-_ ‘*Tt was however conceded before this Board, and as their Lordships think 
rightly conceded, that if the first plaintiff succeeds, his younger brothers. born 
before a partition of the estate will be entitled to share in the relief’, 

The decisions in Tulshi Ram v, Babut and Amrithalinga Thevan v. Arumugha 
Ambalagaran* are also explained on this principle. These were cases where the alienee 
sought. to enforce by suit his title under the alienation by one member of the family 
against not merely some or all the other members of the family who were in ‘exis- 
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‘ born coparcener. The former decision is foyns the extreme view that an 


nation made anterior to his birth and 
exercise on there being in existence 3 hewas Ble 
alienation. In that case the non ‘ate ating Md was in existence on 
the date of the alienation sued forfef fring the suit. When 
the alienee later sought to enforoé By inst a copar- 
cener born after the alienation but 
suit, it was held that such a later-born APRO 
validity of the alienation. Chandramett.Payek 
out of a simple mortgagee’s suit for sale. O 
third defendant was a member of the jomt fa 
defendant was a son of the mortgagor and he wa 
mo es sued on. The third defendant had p 
pe ings for getting the suit mor invalid 

is interests, but he ultimately failed m those proceedings. He was therefore 
plainly barred by the rule of res judicata from contesting the validity of the suit 
mortgages in the later suit, and it was so held. The interest of the decision for our 
present purpose lies in this, that the learned Judges held that the second defendant 
though: an after-born coparcener of the mortgagor was not disentiteld to contest 
the validity and binding nature of the mortgages, as against him stress being laid 
on the circumstances that on the date of the mortgages there was in existence a 
coparcener (viz., the defendant) who had not consented to it. It is not clear 
whether the learned Judges would have reached the same conclusion even if the 
coparcener who was in existence at the date of the alienation was dead or bad 
allowed his remedies for invalidating the same to be barred by lapse of time on the 
date when the subsequent born coparcener attacks or resists the transaction. 


(3) It is not indubitably clear whether an after-born coparcener has any 
additional or other rights than those limited rights recognised by Courts like Ram 
Kishore Kedarnath v. Jainarain* and Tulshi Ram v. Babu’. It is from this point 
onwards that the case-law ins to disclose a bewildering conflict and the task 
of reconciling the.many conflictmg decisions and dicta and evolving from them 
a clear and consistent rule that will work im all situations is by no means casy. 
Before proceeding further, we may eliminate one case which on principle appears 
to be a‘plain one. Where the only non-alienating coparcener who was in exis- 
tence at the date of the alienation dies subsequently and thereafter another co- 
parcener is born in the family—after the usual- period of gestation reckoned from 
the death of the first. mentioned coparcener, it SE held that such a subse- 
quently born coparcener acquires no rights whatever in the alienated property, 
not even the limited right of impugning the alienation. This was the actual 
decision in Visweswara Rao v. Surya Raos, . 
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: This conclusion accords vith the theory that-the cause of action for-setting 
aside an alienation of family property is-one that arises at the moment of the adverse 
alienation and abates with the death of those persons in whom such a cause of 
‘action was vested when it arose, that ig the onik coparceners who were 
in existence at the date of the alienation and is not revived by the birth of another 
coparcener after an interval of time exceeding the normal period of gestation com- 
uted from the death of the last survivor among such non-alienating coparceners. 
e discussion in Visweswata Rao v. Surya Raol, covers a much wider ground than 
was perhaps strictly necessary for the actual decision. But at the same time, the 
judgment of the Bench delivered by Stone, J., is valuable as containing an instruc- 
tive exposition of the legal principles involved, besides furnishing an exhaustive 
‘anthology of the case-law on the subject. $ 
It is a question of nicety whether the principle on which the decision in Viswes- 
wara Rao v. Surya Raotis based can be extended to a situation where there is no “gap” 
separating the death of the non-alienating coparcener who was in existence at the 
date of the alienation, from the birth ofa coparcener, that is to a case where 
after the birth of a coparcener subsequent to the alienation, the coparcener who 
was alive at the alienation dies, leaving the later-born coparcener surviving him. 
‘If the correct principle is that the after-born coparcener has no independent cause 
of action apart from that vested in the non-alienating coparceners who were 
alive at the alienation, then the conclusion is irresistible that he has no right to 
impugn the alienation after the cause of action had become extinguished with. 
- the death of all those persons in whom it was vested when it arose even though the 
period of limitation reckoned from the date of the alienation has not run its course. 
In Ransdip Singh v. Parmeshwar Prasad*, the point is discussed from the aspect 
of the starting point of limitation for an action for setting aside an alienation such 
as that we have been considering. It was held that if the coparceners who were 
in existence on the dat. of the alienation allowed their rights to be barred by lapse 
of time, then the after-born coparcener was also equally barred even though the 
later-born coparcener might have been born before the expiry of the period of 
limitation presecribed for challenging the alienation. This necessarily implies 
not merely that the cause of action arises on the date of the alienation, but also 
that it vests in such of the other coparceners who were alive and not consenting 
thereto and in them only. It is interesting to note that in that case there was a 
clear ‘‘ overlapping of lives’ within the meaning of that phrase as used in Akhara 
Udasi Nirvan v.- Surajpal Singh®, Nevertheless this circumstance was not con- 
sidered by anybody concerned—Counsel or Judges—as of any significance and 
the decision went on the principle that the cause of action arose at the alienation 
and that the bar of limitation operating against a coparcener in existence at the 
time of alienation affects equally the subsequent born coparcener. It is worth 
quoting in this connection the following passage from Visweswara Rao v, Surya Rao}. 
“By parity of reasoning just as where the right of action possessed by the 
coparceners existing at the time of the alienation if barred is lost not only by them, 
but also by any member of the family later born if they allowed the period of 
limitation to ire, so it is also lost if those persons who were in’ existence 
at the time of the alienation lost that cause of action by death before thers came 
‘into existence an after-bom child for the after-born child has gct no right dr‘action 
‘im himself, no individual and separate cause of action that springs up immediately 
he is born, but his rights to contest, if any, is derived from the right, that 
‘those in existence at the date of the alienation who were not consenting had and 
that right is lost to him when it is lost to them and it is lost to them when they die 
or when they permit the period of limitation to expire.” 
The words italicised emphasised the special feature of that case that there 
Was a clear gap between the death of non-alienating’ coparcener and the 
‘subsequent birth of the objecting coparcener and this therefore made the case 
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before the learned Judges a fortiori one. But’ even if these words are deleted 
the passage will remain as an accurate and terse statement of the law. 


Nearly eight months after the decision in Ransdip Singh v. Paramsswar Prasad* 
their Lordships of the Privy Council gave their judgment in Lal Bahadur v. Ambika 
Prasad?, This decision is a landmark in the evolution of the law on the subject. 
Its exact scope and significance, have been the subject of considerable discussion 
among Judges and lawyers in India: In view of its importance the case merits 
a detailed examination. The facts of the case were as follows : Two Hindu brothers, 
Ambika and Adit, governed by the Mitakshara sued in 1919 for recovery of family 

roperties alleged to have been improperly sold away by their grandfather Ram 
Din in 1904. The plaintiff’s father Awadu Behari was alive on the date of the 
suit but his right to challenge the sale had become barred by then. The bulk 
of the consideration for the sale was applied in discharge of two mortgages created 
in 1895 over the family properties by Ram Dim at a time when the plamtiff’s father 
was an infant aged about 13 years. Of the two plaintiffs it was admitted that 
Ambika, the elder was a minor in 1904 though his exact age was a point of serious 
dispute. It was asserted by one party and denied by the other that Adit was born 
after the completion of the sale of 1904. Of the answers given by the purchaser 
under the 1gog sale to the attack made against it by the plaintiffs two alone survived 
before their Lordships Board. (1) The competency of each of the plaintiffs to main- 
tain the suit was denied on the grounds (a) that Amibka was more than 21 years 
of age on the date of the suit and that therefore his remedy in respect of the 1904 
“sale was barred by lapse of time ; (b) that Adit was not in existence at all on the 
date of the sale and had therefore no locus standi to question it. (2) On the merits, 
it was contended that the sale was, in any event, Pet eu eerie. as having 
been effected for legal necessity and benefit and for dis of the antecedent 
debts of their grandfather. Their Lordships first addressed themselves to the 
Tast mentioned contention with this rematk: ‘‘If this answer of the appellant 
(alienee) be well founded, the other issue more technical in character and one 
upon which the Courts in India were actually divided becomes academic ”. 
‘Their Lordships decided this question of substance, viz., ‘‘ whether this (sale) deed 
was binding as having been for the benefit of the family and for payment of ante- 
-cedent debts? ”, in favour of the alience. They expressly state that in deciding 
this question of substance, they will ‘assume without deciding that the suit was 
maintainable by both respondents.” So far the position is plain. But in dis- 
cussing the binding nature of the sale of 1904 as against the plaintiffs, their Lordships 
‘scan with care the various items of consideration recited in the sale deed and as 
part of that investigation probe into the origins of the transaction in the mortgages 
of 1895, the discharge of which, as stated already, formed the bulk of the conside- 
ration for the impugned sale, and proceed to examine how far, if at all, those trans- 
actions of 1895 bound the plaintiffs. The following observations are important : 


“The respondents, Plaintiffs in the suit are sons of Awadh Behari (... .) 
In 1895 they were still unborn. This as will later appear, is one of 
the most impotant facts in the. case. It follows from it that these 
two mortgage deeds have always been binding on the ndents. The 
- only joint family estate to an interest in which they succeeded was an estate 
- which to the extent of these two mo had already been alienated.” > 
This is a clear and emphatic expression of opinion on a point which constituted 
an important step leading to the conclusion that their Lordships ultimately arrived 
at that the sale was binding on the plaintiffs. There is no doubt some apparent 
inconsistency in disclaiming an intention to decide the question on one portion 
of the case and expressly deciding that very question on the other portion of the 
case, But it is submitted that it is not permissible to neutralise or weaken the 
effect -of their Lordships’ express pronouncement on any -such ground of inconsis~ 
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tency. Further, it is worth stteasing in this'connection that sọ far as the 1895 
mortgages were concerned both the plaintiffs were undoubtedly after-born co- 
parceners. . As regards the 1904 sale, Ambika was clearly not an after-born grand- 
son and it was a matter of much uncertainty—no final finding on this point was 
given by their Lordships—whether Adit was or was not in existence at the date 
‘of the sale in 1904; so that on ‘that part of the case which related to the compe- 
“tency of the plaintiffs to maintain the suit, no question of the rights of any after- 
born coparcener to-impugn the antecedent ‘sale really arose in’ the straight form 
tin which it did actually arise with reference to the mortgages of 1895. 
-The learned Editor of the 1oth edition of Mayne’s Hindu Law comments 
at some length on this decision. (See pages 511 and 512, Para 399). 
-He expresses the opinion’ that: ‘‘It may not be right to regard’ the cbserva~ 
‘tion of their Lordships which seem to confine the right to challenge alienations 
-of family property to the coparceners alive at the date of the alienation and to deny 
* such a right to a coparcener who though born su ent to the alienation 
acquires an interest in the coparcenary property before the death of the objecting 
or non-alienating coparceners’’ as a decision on the question as the point was not 
considered, He states that it will be against the whole current of Indian autho- 
rities which cannot be deemed to be overruled by implication. Further, “If 
.the observation means that coparceners born in the family E to an alienation 
before the death of the other coparceners who could'challenge it, have no right to 
the property and cen aged no right to ree the alienation, it would conflict 
-with what was said by the Board in shore v. fainarin! as well as with the cardi- 
nai principle of Hindu Law.’ With great respect, however, it is submitted that 
none of the considerations referred to are sufficient individually or cumulatively 
to deprive the clear pronouncement of their Lordships in Lal Bahadur’s case? of 
its force as a bmding precedent. In the setting in which their Lordships made the 
observation commented upon in Mayne’s Hindu Law it is difficult to regard it other- 
wise than asa decision on the question. As to the remark that the observation is 
against the whole current of Indian authorities, it is by no means clear that the 
authorities are all one way, and even if some of the previous decisions of the Indian 
Courts are incompatible with their Lordships’ pronouncement one need not 
-shrink from treating those decisions as having been abrogated by implication. 
The so-called conflict between Ramkishóre - Kedarnath v. Fainarain! and the much 
-discussed observation in Lal Bahadur’s case? is more apparent than real. It is not 
also clear what is “the cardinal principle of Hindu Law ” with which the above 
observation in Lal Bahadur’s case4 is said to conflict. 
In Rajah Vasi Reddi v. Lakshminarasimham* Venkataramana Rao, J. in deli- 
-vering the ju t of the Bench consisting of himself and Abdur Rahman, J., 
has expressed his considered dissent from Mayne’s comment on Lal Bahadur’s 
:ease*. His Lordship demonstrates that the case in Ramkishore Kedarnath v. Jai- 
-marain? docs. not enunciate any principle in conflict with the decision in Lal Bahadur’s ` 
- ease*. But as the learned Ju in that case were to rest their decision 
on a ground which they thought was a safer one, they closed the discussion with 
. these inconclusive observations. ‘‘Much may be said in favour of either view and it 
may be that the view expressed in Mayne’s Book is sounder. The scope and effect 
" of the Privy Council decision in Lal Bahadur v. Ambika Prasad? may require consi- 
-dtration.” These observations do not, however, detract from the force and cogency 
-of their earlier remarks criticising Mayne’s reading of Lal Bahadur’s case®. In 
: Gujarat Oil Mills and Manufacturing Company v. Shakarbai* a Bench consisting of 
Beaumont, C.J., and Sen, J. has interpreted Lal Bahadur’ s case? as a decisive autho- 
“rity against the after-born coparcener. According to this interpretation, the after- 
born coparceners have no rights at all in the alienated pro except 


perhaps 
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that the non-alienating coparcener who was in - existence at the alienation might 
ultimately obtain by carrying the attack against the alienatior to a successful con- 
clusion during his lifetime. It may be that this is an extreme view, but the result 
arrived at in that case appears to be inescapable cn the strict logic cf the principle 
on which Lal Bahadur v. Ambika Prasad! is based. It is not irrelevant'to advert 
to one other aspect of Lal Bahadur’s case}. There was nothing in that case to show 
that in 1904 the plaintiff’s father had given his assent at any time to the mortgages 
of 1895 ; nor was there anything to show that m 1904 his rights to attack the said _ 
alienations of 1895 were barred by. time. It is not apparent whether the signifi- 
cance of these two negative features of the situation in 1904 was fully appreciated 
by their Lordships when they held that the mortgages of 1895 “ have ys been 
binding on the respondents.” The learned Editor of the 11th Edition of Mayne 
has not made any alterations in the text of the passage in the 10th Edition which 
contains the comments on Lal Bahadur’s cass! considered above. But, he has 
added a sentence to the text: ‘“‘The question must be taken to be ncw concluded 
by the recent decision of the Privy Council in Akhara Udasi Nirwani v. Surajpal 
Stngh? (Page 502, para. 399—Mayne’s Hindu Law, 11th Edition ’’). i 
An endeavour has been made in the foregoing analysis to demonstrate that the 
Akhara Udasi Nirwant v. Surajpal Singh? cannot he treated as a considered pronounce- 
ment on the question having to the cautiously worded reservation about the 
corrections cf the propositions of law ‘‘assumed’’ by their Lordships without 
discussion to be accurate and adequate for deciding the case before them. The 
remarks ‘‘that the whole current of’’ not merely “the Indian authorities’ but 
their Lordships own previous decisions on the subject “ which were neither referred 
to,nor considered and cannot therefore be deemed to be overruled ” apply with, 
equal ifnot greater force to the instant decision’, the “‘ ratio ° of which is contained 
in two sentences based on a concession made by Counsel assumed by their Lordships 
to be correct without any independent examination in the light of principles or 


precedents. À 


(4) and (5) Testing the actual result arrived at in Akhara Udasi Nirwani v. 
Surajpal Singh? in the light of the principles established by or deducible from the 
-previous authorities it is subenitted: that the conclusion that the fourth defendant 

is entitled to contest the validity of the suit mortgage at a time when his elder brother 
who was alive on the date of the mo was dead is unsupportable. Such a 
conclusion, can, if at all, b€ supported only on the theory that a later-born copar- 
cener like the fourth defendant has an individual and separate cause of action 
that springs immediately he is born, a theory that is inconsistent with Ransdip 
Singh v. Paramsshwar Prasad? and which has been discarded as unsound on very 
cogent reasoning in Visweswwara Rao v. Surya Rao* ‘That even their Lordships 
were not prepared to base their decision on any such simple theory is clear from 
their invoking the principle of ‘‘ overlapping of lives’’ which it would have been 
unnecessary to call into aid if the former theory could have furnished a sure basis 
for the decision. Further the limits of the exception created by the ‘‘ overlapping 
of lives’? have not been considered by their Lordships in its bearings. Fhe 
weakness of the decision on this point lies in not adverting to the implications arising _ 
out of the déath of the eldest son without ae or repudiating the mortgage. 
_But even if the correctness of the conclusion that the fourth defendant is entitled 
to raise a çontest about’ the validity of the mortgage is not open to question, there 
is omnes Justification either in logic or in the reason of the tule for extending 
that privi to his younger brother the sixth defendant, who was born long after 
the death of the eldest son. To arrive at that result, the exception engrafted on 
the poral rule should be read as wide enough to embrace within its ambit the 
overlapping of a portion of the life of a coparcener born after the alienation and 
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after the death of the only coparcener (besides the alienor) existing at the alienation, 
over a portion of the life of another coparcener also born after the dlienation, but 
before the death of the non-alienating one who was alive at the time of the aliena- 
tion. This, it is submitted, is not sound logic ard it is doubtful whether it is good 
law. Their Lordships have not differentiated at all between defendants 4 and 6 
as regards their rights to resist the mortgage. The point of our emphasis is that 
there is an important difference between them in their respective situations in the 
‘application of the exception to the general rule even as formulated by their Lord- 
ships. No portion of the life of the sixth defendant falls within any portion of the 
life of the eldest son and there was a clear gap between the death of the eldest son 
and the birth of the sixth defendant. The exception at any rate as enunciated 
by their Lordships will have no application to a coparcener in the position of the 
sixth defendant. It is respectfully submitted that in view of the not very satisfactory 
manner in which the question has been dealt with the decision in Akhara Udasi 
Nirwant v. Surajpal Singh! may not be taken as the final - word on this subject, es- 
pecially as it is in plain conflict with their Lordships’ earlier pronouncement in 
Lal Bahadur’s case*. _ We would conclude by expressing the hope that the Supreme 
Court of India on which the mantle of the Judicial Committee of the Privy Council 
‘has fallgn, will consider itself free to re-examine the whole question and to declare 
the law authoritatively untrammelled by this precedent, when the appropriate 
Occasion arises, 


BOOK REVIEWS. 


Hoov Law rv Boakar by M. N. Srinrvasan, Advocate, High Court of Mysore, Third Edition, 
1951. Published by Anandaram and Company, 499, IX Main Road, Malleswaram, Bangalore, g. 
Pages 606. Price Rs. go. : 

It is refreshing to go through the book under review as it is a treatise on Hindu Law in the proper 
sense af the word and not a mere jumbled up collection of case law, which unfortunately is what one 
finds in many books of law at the present day. The author has in his simple and straightforward 
language given the propositions of law as deduciblefrom the cases decided. Nor has he shirked his duty 
-as an author to give his own comments on points decided by the cases when he does not agree with 
them. ‘The various headings under which each topic is discussed is not only exhaustive but is based 
upon a clear analysis of the whole subject. The time and thought bestowed on the mubject by the 
author can perhaps best be realised anly by reading through the book. The value of the book has 
been really very much enhanced by the well arranged and full index. : 


Tae Law OF AOCOMPLICES AND Approvers by Y. H. Rao, Asisted by Y. R. Rao, Advocates, 
1951. Published by Criminal Law Publications, Gudur. Pages 248, Price Rs. 12. 


We had, on a former occasion, an opportumity io review an carlier volume in the present series 
by the same authors and welcomed the attempt that was made to analyse the subject into its 
‘separate and component divisions and discuss the law with clarity and exhaustivenem. The present 
book, the second of the series continuing the same method of treatment and arrangement of the 
matter has, it must be said, clucidated the law clearly in regard to Approvers and Accomplices 
in the light of the numerous decisions on the subject. After a discussion of the case law, the pro- 
positions established by the cases are enumerated and the law on the subject is given. We look 
forward with interest to the other books of the series. 
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Eee 
MARCH OF LAW: 1951- 
The steady increase in the number of decisions. rendered. by the Supreme 
Court and High Court makes it very necessary to have a resume of the case-law 
at least onct a year so that one can take note of the current trends of the law. , The 
attempt to give the history of the case-law for a year has-in its very nature certain 
limitations. While it has to be merely a factual summary of the decisions, there is 
not much scope for making comments on the decisions themselves. Even with- 
these limitations, a mere survey of the case-law of the past year under familiar 
topical headings has been recognised to have its’ own advantages and the 
requests for such a syrvey more than justifies the usual feature, though a little 
belated this year. . iy $ . 


Hion Courr—Irs POWERS AND JURISDICTION. 

As regards the powers of the Hi Court to issue writs specified in Article 226 
of the Constitution it was held by Full Bench in Srinivasa Bhat v. The State of 
Madras}, that the High Court has both the power and jurisdiction to issue the writs 

i in Article 226 of the Constitution not only within the limits of its original 
jurisdiction but throughout the territories of the State. An argument to the contrary 

ased upon the decision of the Pri Council in Ryots of Garbando v. Lamindar of 
Parlakimidi?, was negatived by the Full Bench:- ‘The Supreme Court had occasion 
to point out in The State of Orissa v. Madan Gopal Rungia*, the exact scope of the 
High Court’s powers under Afticle, 226 of the Constitution. It was held that 
directions in the nature of interim relief as the only and final relief cannot be granted 
under Article 226 when a Court expressly states that it refrains from desrminas 
the rights of parties on which a writ of mandamus or directions cf a like nature could: 
pe issued because the existence of a right in the aggrieved party is the foundation 
of the exercise or eevee of the Court under that Article. When a Court 
declines to decide.the rights of parties it:could‘not merely for the purpose of facilita- 
ting the institution of a civil suit by the-aggrieyed party issue directions in the nature 
of temporary injunction only to circumvent the provisions of section 80 of the Civil- 
Pro Code. As ed by the Supreme Court, the language of Artiele 226 
docs not permit such an action . such a direction would not be within the 
scope of that Article. That the High Court cannot embark on an enquiry into the 
merits in certiorari proceedings .was a point decided in ‘Panchayat Board, Kanktpadu 
v. Inspector of Local Boards*, According -to the ruling in Dr. M. Krishnamurthy v. 
The State of Madras*,-neither the Government nor- the Disciplinary -Proceedings 
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Tribunal enquiring into the conduct of a civil servant would fall within Article 227 
of the Constitution and come under the superintendence of the High Court, so as 
to empower the latter to interfere with its orders, The conditions necessary for 
enabling the High Court to withdraw a case filed in a Subordinate Court to itself 
under the provisions of Article 228 of the Constitution were stated m Ramaswamt 
Ambalamv. Madras Hindu Religious Endowments Board!, and it was held that where a 
uestion regarding the validity of section 47 of the Madras Hindu Religious 
dowments Act arises, it was fit case for withdrawal provided the other conditions 


were satisfied. 


RATED ene CONSTITUTIONAL Law. 


The much debated question as to the constitutional validity of delegated legis- 
lation came in for a very-cxhaustive discussion Zi the Supreme Court in the Reference 
. under Articls 143 of ths Constitution.» The doubts on the subject created by the 
decision in Jatindra Nath a v. Province of Bihar*; to some extent made the 
reference necessary. “Tho the decision is with reference to the provisions of 
particular laws, namely, the Delbi Laws Act, 1912, the Ajmer-Merwara (Extension 
of Laws) Act, 1947, and Part C States (Laws) Act, 1950, they were chosen as the 
object of reference as being typical of a certain kind of legislation which is attacked 
ás amounting to delegation of legislative power which is illègal. The actual 
decision by the majority was that the impugned provisions were quite valid and? in 
‘coming to that conclusion there was an elaborate discussion on the question 
of the delegation of legislative power and statements by” all the Judges 
as to what would amount to delegated legislation and what would not 
Though-a reading of the eee eee might enable one to know 
the whole law on the subject, the difficulty comes in only in the application 
of the principles laid down to particular kinds of legislation. The same cases are 
relied upon for different positions and ultimately it is a matter for decision in 
each case. No doubt’ the principles to be applied have been very well 
clarified in the case. On a question, as to when a law becomes operative, the 
Supreme Court held in Harla v. The State of Rajasthan‘, that natural justice i 
that bcfore a law can become operative it must be promulgated or published 
i.s., it must be'broadcast in some reasonable way so that all men may. know what 
it is and when a law is not so promulgated it would not be a law validly 
made. A company incorporated wmder the Indian ra one a Act, was held 
in Narasaraopeta Electric Corporation, Lid. x. Ths Stats of Madras*, not to satisfy the 
trements of the definition of a ‘‘citizen*’ in Article 5 of the Constitution and 
that as such the company cannot invoke Article 19 of the Constitution. To the 
same effect are also observations in Sree Meenakshi Mills, Ltd. v. State of Madras*. 
In laying down the scope of Article 1g (1) of the Constitution, the Supreme Court 
in Kashavan Madhava Menon v. Ths State of Bombay", has said that Article 13 (1) 
has no ‘retrospective effect but is wholly prospective in its operation and further 
that it-does not in terms make the existing laws which are mconsistent with the 
fundamental rights void ab initio or for all purposes. Its effect was stated to be only 
to nullify or render all inconsistent existing laws ineffectual or nugatory and devoid 
of any legal force or binding effect only with reference to the exercise of funda- 
mental rights on and after the date of the commencement of the Constitution. 
‘The result of so holding was that proceedings commenced under an Act (in this case 
Press Emergency Powers Act), before the commencement of the Consti- 
_ tucion would not be affected by the Constitution coming into force even 
though the provisions of the Act may become void with respect to the 
exercise of any of the fundamental rights after the Constitution came into force. 





1. (1951) 2 MLLJ. 511. Sa. aD Fe aie MELAS. ar. 
E Me È trgsr) 2 MEY 983. 
(1949) 2 MLJ. 956: 1949-F.LJ. e5.. 7. (1951) 1 MLJ. 970: 1951 S.C. 182. 


3 
4 1951 S.CJ. 735- 


I) THE MADRAS LAW JOURNAL. 19 


The nature of the right to equal protection of laws guaranteed to every 
citizen by Article 14 of the Constitution was the subject-matter of @ number 
of decisions both by the Supreme Court and the High Court. In Charanjit 
Lal v. The Union of India!, though it was held by the majority that the particular 
legislation in question, namely, the Sholapur Spinning and Weaving Company 
(Emergency Provisions) Act, 1950, was not shown to have transgressed the 
scope of constitutional inhibition contained in Article 14, the Judges of 
the Supreme Court have given their opinion as to when a legislation can be said 
to be discriminatory and the scope of the presumption in favour of the consti- 
tutional validity of a law made by a competent Legislature. The difference 
ìn rates of income-tax arising by reason of pending proceedings being continued 
according to the law of the Integrating States prior to the integration into the 
State of su was held in Ramji Lal v. Income-tax Officer, Mohindar Garh?, 
not to be discrimination brought about by the Pepsu General Provisions 
{Administration) Ordinance, 2006, but by the fact that there was a levy of income- 
tax in some States prior to integration and no such levy in other States. Moreover, 
it was pointed out, the provision in the Ordinance that pending proceedings 
should be concluded according to the law applicable at the time when the rights 
or liabilities accrued and the pro i commenced was a csnab law 
founded upon a reasonable clasufication of the asseasees which is permissible under 
the equal protection clause to which no exception could be taken. In The 
State of Bombay v. Balsara?, it was held by the Supreme Court that section 39 
of the Bombay Prohibition Act, 1949, could not be attacked on the ground that its 
provisions violate Article 14 of the Constitution in that the concession shown to 
warships, troop-ships and military and naval messes and canteens violates the 
principle of equality before the law. It was pointed out that there was nothing wrong 
prima facie in the goes pst according special treatment to na who form a 
class by themselves in many respects, i.e., military and naval forces and who have 
been treated as such in various enactments and statutory provisions, In F. G. Rao 
v. The State of Madras‘, it was held by the majority t the Criminal Law 
Amendment Act, as amended by Crimmal Law Amendment (Madras) Act, XI 
of 1950 did not contravene Article 14 of the Constitution as the Act i did not 
discriminate between persons. Though the procedure laid down in the Amending 
Act was different from the procedure which obtains in the case of other offences, 
it was held that it amounted to classification and that such a classification 
‘cannot be said to be discriminatory. There is an elaborate statement of the law as to 
what the phrase equality before the law used in Article 14 means in Krishnamachary v. 
Venkateswaran‘, in which it was held that the provisions of the Madras Agricultu- 
rists Relief Act does not offend = ga the principle of equal protection before the 
law. That the discrimination that may appear apparent in the Madras Hindu 
(Bigamy Prevention and Divorce) Act, 1949, in that it makes a discrimination 
between Hindus in the matter of marrying more than one wife was not based upon 
religion ony and sò would not offend Article 15 of the Constitution was the opinion 
expressed in Srinivasa Iyer v. Sarascati Ammal’. The fundamental right teed 
under clauses (2) and (3) of Article 16 was held-to be infringed by the Madras 
Communal G.O. ting the recruitment to the office of District Munsiff by the 
‘Supreme Court in Venkataramana v. State of Madras’, because the ineligibility created 
in regard to a Brahmin was based only on the ground of his being Brahmm and is 
not sanctioned by clause (4) of Article 16, In State of Bombay y.:Balsara?, the Supreme 
Court pointed out that the prohibition against “ commending * any intoxicant is 
a curtailment of the right to freedom of speech and expression guaranteed under 
Article 19 9 (a) and would not be saved by clause (2) of Article 19 and on that 
ground declared the provisions of section 2g (a) and 24 (1) (a) of the Bombay Prohi- 
bition Act as ultra mres the State Legislature. In holding that section 4 (1) (d) of 
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the Press (Emergency Powers) Act, 1931, ultra vires the fimdamental rights guaran- 
teed under Article 19 (1) (a) in Srinivasa Bhat v. State of Madras}, the Full Bench 
of the Madras High Court followed the decisions of the Supreme Court in Ramesh 
“Thappar v. The State of Madras? and Brij Bhushan v. State of Delhi, and further stated 
that freedom of speech and expression would include the liberty to propagate not 
only one’s own views but also the right to print matters which are not one’s own 
but have either been borrowed from someone else or printed under the directions 
of that person. The impugned legislation was held not capable of being saved by 
the reservations relating to permissive legislation contemplated by Article 19 (2} 
of the Constitution. In Vengan, In re*, in holding that picketing and dissuading 
customers from purchasing in North Indian’s shop would not be within the funda- 
mental rights of freedom of speech and expression the Court rightly pointed out . 
that the Courts will be slow to recognise and uphold an extension of a fundamental 
right which infringes and violates another fundamental right, namely, to carry on 
one’s own trade or business, That section 61 (3) of the Income-tax is in the nature 
of a reasonable restriction on the exercise of the right under Article 19 (1) (g) in 
the interests of the general public and so valid was the point decided in Chandra- 
sekhata Reddi v. Commtsstoner of Incoms-tax*. While a notification undet clause 18 
of the Cotton Control Order, 1950, E export of cotton outside an area 
without permission of the Government was held would fall under Article 19 (5), 
the Notification under clause 5_of the Cotton Control Order, 1950, ibitmg 
sale or purchase of cotton unless it is sold to specified ‘“‘nominees’’ would not be a 
reasonable restriction on the fundamental rights mentioned in Article 19 (1) (g)— 
Kandaswami Reddiar v. Textile- Commissioner, Government of India*. In Krishnan v. 
The State of Madras”, Article 22 (4) was held not to be affected by the Preventive 
Detention. eet (oe Act, 1951, sections g and 11. The scope and effect of 
Article 22 (5) and (6) of the Constitution was the subject-matter of consideration 
by the Supreme Court in State of Bombay v. A. R. S. Vaidya®, and Tarapa De v. State 
of West-Bengal’, and the scope and extent of the rights of a person detained in 
preventive detention to be supplied the grounds of his detention came in for an 
elaborate examination. The rights of detained person to be furnished with ‘the 
grounds on which the order has been made” and to be afforded ‘‘ the earliest 
possible opportunity of making a representation against the order” were pointed to 
be though separate and distinct were still connected with each other. But the test 
to be applied in respect cf the contents of the grounds for the two parts are quite 
different and when there is an infri ent of the two rights the detenu is entitled 
to approach the Court and even if the infringement of the second part of the‘right 
‘is established he is bound to be released by the Court. The further point decided 
in the first of the two cases mentioned above was that there might communi- 
cation of da casi grounds provided they do not make a new ground. The 
judgment under notice finally concludes by Prig tat from the fact that Article 
22 (6) give a right to the authorities to withhold facts which they consider not 
-desirable to be disclosed in te pohli interest, it does not follow that what is not 
stated or considered to be withheld on that ground must be disclosed and if not 
disclosed there is a breach of fimdamental right. These principles haye been 
followed and BPS in the second of the cases. The scope of the right under 
Article 2 (2) o oe Te sees in for an authoritative pronouncement 
by the Supreme Court in tats 9 raf v. Champakam Dorairajan!*, and it was 
decided that the right to get admission into any educational EA Nora of the 
kind mentioned in Article 29 (2) is a right which an individual citizen has as a 
citizen and not as a member of any community or class of citizens and that this 
right is not to be denied to the citizen on grounds only of religion, race, caste 
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e.or any of them. The Judges conclude by saying that if in spite of his 
having the necessary academic qualifications a citizen is refysed admission only 
on grounds of religion, race, caste, language or an of them, then there is a clear 
breach of his fun ental right. The result was that the classification in Madras 
Communal G.O., r ting admission to colleges was held to proceed on the basis 
of religion, race and caste and was oppdsed to the Constitution and constituted 
a clear violation of the fundamental right guaranteed to the citizen under Article 
29 (2) and is therefore void under Article 1g. It may be inciden mentioned 
that this confirmed the decision of the High Court in Champakam irajan v. 
Ths Stats of Madras} and the argument that Article 46 can be relied on to save the 
G.O., was negatived with the remark that it cannot override the provisions of 
Article 29 (2) as the directive principles of State Policy cannot override the provisions. 
found in III of the Constitution and they have to conform to and run as 
subsidiary to the chapter on fundamental rights. Collection of taxes would not 
amount to deprivation of property within the meaning of Article 31 {1) of the 
Constitution was the decision in Ramjilal v. Income-tax Officer, Mohindar Garh*, 
and further that clause (1) of Article 31 must be regarded as concerned with depri- 
vation of property otherwise than -by the imposition of collection of taxes. c 
protection against imposition and collection of taxes by authority of law. would 
according to the decision come under Article 265 and not Article 31 (1). Articles 
gI1-A and gt-B introduced by the Constitution (First Amendment) Act, 1951, 
do not according to Shankar Prasad v. Union of India®, either in terms or effect seek 
to make any change in Article 226 or in Articles 132 and 136 and that the powers 
of the High Court or the Supreme Court are not m any way affected by the new 
Articles. The question as to the meaning of the expression ‘final order’ in 
Article 193 was fully discussed in Ramaswamy Chettiar v. O. R., Ramanathapuram* 
and it was held that the expression has to be gi the same meaning in civil and 
criminal cases, that is, it must be an order which final determines the points in 
dispute and brings the case to an end. The test laid down was, that the finality 
must be in relation to the suit, the fact that the order decides an important and 
even a vital issue by itself not being material, unless the decision puts an end to the 
suit. Applying the principles it was held that a decision of the High Court i 
a decision of a subordinate Court holding that an execution petition is not 
and remanding the execution petition for further hearmg was not a final order within 
the meaning of Article 133. It was further pointed out that it cannot be said that 
leave could be granted under sub-clause (c) of Article 13g (1) even if the order is. 
not a final one. A Full Bench has tried to give an authoritative decision on the 
meaning of the words ‘“‘substantial question of law” in Subba Rao v. Veergyu®. 
While deciding that it cannot be said that any question of law, a decision on which 
may affect materially the rights of the parties is a substantial question of law, it was 
inted out that it was neither possible nor useful to attempt to exactly define terms. 
Fike “substantial”, “reasonable ” and ‘‘just and equitable” and that it ultimately 
resolves itself into their meaning that the Court considers to be substantial, reason- 
able or just and equitable. Where a Court thinks it necessary to deal with a question 
of law at some length and discuss alternative views which can be taken on the 
point, such a question was held would be a substantial question of law. A point 
of law practically covered by the decision of the Privy Council or Supreme Court, 
would not be a substantial question. Even if a question of law is not important 
or difficult, if there is room for reasonable doubt or difference of opinion on the 
question then it would be substantial question of law. The conditions under 
which leave to appeal to the Supreme Court would a riot under Article 134 (1) 
oe stated in Narayan v. Kesappa*, to be practically the same as the conditions 
which ought to exist for the Supreme Court to grant special leave to appeal. Such 
Meave can be granted only in those cases-where special circumstances are shown to 
exist and unless it is shown that exceptional circumstances exist and that severe 
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and grave injustice has been done and that the case in question presents features 
of sufficient gravity to warrant a review of the decision appealed against, leave to 
appeal cannot be granted. In Sheriff v. Govindan}, it was pointed out that merely 
because of the restricted and limited right of appeal to the Supreme Court under 
Article 134 (1), it could not be said that the Supreme Court is a Court of Criminal 
appeal against the decisions of the High Court in Criminal matters. The actual 
decision was that when the High Court orders the prosecution of certain police 
- officers under section 193, Penal Code, there is no automatic right of appeal to the 
Supreme Court under section 476-B of the Criminal Procedure Code against such 
an order. The Judges Seluk by saying that the right of appeal in criminal 
„matters to the Supreme Court is exclusively governed by Article 194 of the Consti- 
tution. In Janardhan Reddy v. The State*, it was held that under Article 136 the 
Courts which passed the judgments or sentences must be Courts within the territory 
of India and so judgments and sentences passed by the Hyderabad High Court 
before the 26th of January, 1950, cannot be the subject-matter of a special appeal 
to the Supreme Court. As to when directions im the nature of mandamus would 
‘be issued it was held in Sekkilar v. Krishnamoorthy*, that though the provisions of 
Article 226 were apparently wide, directions in the nature of mandamus should not 
issue except to a public officer or quasi-public officer who is under an obligation, 
statutory or otherwise, to do or refrain from doing ore which is likely to inter- 
fere with the rights of persons. Though the Principal of college, maintained out of 
funds of public trust may be a quasi-public officer, it was held, that the High Court 
will not interfere with his discretion in the matter of maintenance of discipline of the , 
college ty this case an order directing a student, to leave the college). In Kallu- 
_matiam Thippaswami, In re*, 2 warning was given that Article 226 of the Constitution 
-should not be construed so as to replace the ordinary remedies by way of a suit and 
-application available to the litigant under the general law’ of the land, and the 
fact that the Court in which such a remedy could be asked 'is closed for the vacation 
would not render the Article applicable. The scope of the powers of High Court 
has been considered in dealing with the High Court and its powers and would be 
redundant here. The scope and applicability of Articles 368, 379, and 392 came 
up for consideration before the Supreme Court when the question of the validity 
of the Constitution (First Amendment) Act, 1951, was raised in Shankar Prasad v. 
Union of India’, and it was pointed out that it was not correct to say that Article 368 
is a complete code in respect of the procedure provided by it and that Article 379 
must be viewed and interpreted in the wider perspective of the entire scheme of 
«the constitutional provisions in regard to Parliament and not in an isolated relation 
to Article 368 alone. According to the decision, the terms of Article 368 are per- 
:fectly general and empower Parliament to amend the Constitution without any 
exception whatever and that Article 13 (2) does not affect amendments under 
_Article 368, It was finally held that the new Articles being essentially amendments 
.of the Oonstitution, Parliament alone had the power of enacting them and that 
it did not matter that the laws thus saved relate to matters covered by List IT. 
As a result of the all-embracing words in Article 363 (> it was held in Siate of Serai- 
„kella v. Union of India’, that it clearly overrides Article 374 (2) also and that the 
result is that Article 363 (1) is the controlling Article over Article 374 (2) also. 
According to the decision undef notice, Article 374 (2) cannot be read as 
-giving the Supreme Court an extended jurisdiction in to cases removed to it: 
_from the Federal Court and that as such the Supreme Court would not have juris- 
„diction to decide suits filed in the Federal Court relating to disputes regarding 
-instruments of accession executed by certain States before the commencement of 
-ihe Constitution. An interesting point as to whether the decisions of the Federal 
«Court on points of law are binding on the High Courts after the Constitution came 
Into force was answered in Arumugham v. The State of Madras", in the affirmative 
«on an interpretation of Article (2\ of the Constitution. 
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THe crucial point of time for deciding whether the benefit of section 84, Penal 
Code, should be given or not was stated to be, the material time when the-offence! 
takes place, according to the decision in Govindaswoamy Padayachi, In re+, which also. 
laid down the conditions when section 84 should be applied.. Abnormality either. 
before or after the commission of. the crime would not be relevant. The funda- 
mental principles to be observed by Courts in convicting persons accused in a rioting 
case against a large number of persons were stated very elaborately in Arulanandu, 
In re*. In Ponniah, In re?, it was held that a commissioner appointed by a Court 
to divide the properties by metes and bounds in a partition suit would be a public 
servant within the meaning of section 21 of the Penal Code and as such an obstruc- 
tion to his proceedings would be an offence under section 186 of the Penal Code.- 
In considering the question of the application of sections 34 and go2 it was observed 
in Ramaswami, In re¢, that a common intention to use loaded revolvers for the- 
purpose of killing, if necessary; has to be presumed-against bandits and robbers. 
who are armed with these weapons and if a man is killed the robbers so armed 
and acting in concert are all clearly guilty of murder under section 302 read with, 
section 34 of the Penal Code though each may not have actually fired a shot. In 
the case of murder 6f some and attempt to murder others the extreme penalty was 
held not necessary where some kind of hallucination or frenzy might have been _ 
working on the mind of the accused at the time of murder in Palaniswami Goundan, 
In ra’. According to the decision in Palani Mooppan, In re*, where a fatal injury 
is inflicted by the accused on a vital portion of the deceased’s body with a deadly 
wea in the course of a sudden and un ted quarrel, a conviction under 
section 304 (2) of the Penal Code would be justified. In Intoor John v. State’, it 
was held hse a gery high degree of negligence is required to be proved before a 
under section 304 of the Code is established and in that case the driving ofa 
double-bullock-cart was so rash and negligent that a conviction under section 304-A 
was upheld. An offence under section 341 could not be said to-be commi 
mere words without any physical obstruction as observed in Attappa Goundan, In re®, 
There is an interesting discussion in Boya Chi ’ as to whether. m to 
an offence under section 375, Penal Code, corroberation of the evidence of the 
prosecutrix is aeey. The ingredients of the offence of cheating under sec- 
tion 420 was stated to be, deception of any person and fraudulently or daona 
inducing that person to p: with property in Public Prosecutor v. Vedantam!°. Accord- 
ing to the decision in Doraiswami Reddiar, In re11, section 477-A of the Penal Code 
only requires the falsification of accounts with intent to defraud and that it does 
not require any deprivation of property. In Marthamma, In- 1e12, it was decided 
that when a Hindu becomes a Christian and married a Christian lady and on rè- 
conversion to Hinduism marries a Hindu lady he will not be-guilty of an offence 
under section 491 of the Penal Code. That statements in affidavit in support of. 
application for transfer being allegations made for the protection of the interest 


of the une it would be governed by exception g to section 499, if made 
ir good faith, was the point decided in Armamudha Aiyangar v. Santhana Krishnan}. 


Evidence. 

That a confession made by on accused to a police officer though it cannot be 
used against the accused it may be used in favour of the accused was the point of ` 
decision in Mottoi Thevar, In re. In that case the only extenuating circums- 
tances were found in the confession made by the accused to the police which was’ 
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` also the first information report and it was held that the Court was entitled to 
use the confession ın favour ot the accused, though it was made to the police. 
Justice Mack, one ot the Judges, had some remarks to make regarding the opera- _ 
tion of séctions 25 to 27 of the Evidence Act while the other juuge, Justice Soma- 
sundaram expressed his inalulity to share the views of his learned brother. As 
regards the admissibility of deposition given in the preliminary inquiry it was 
hèd in Bora Noraswnhalu, In ret, that what is contemplated py section 33 of, 
the Evidence Act was only an opportunity to cross-examime the witness and 
not an effective exercise ot it and that all that a Court would have to do.is in 
such cases to exercise caution before admitting such a statement. It was 
pointed out that it could not be postulated that ın every-case where the 
accused is not represented by- counsel and could not submit the witness to a 
searching oross-examination he had no opporianity to cross-examine and 
therefore that the evidence of .the witness should not be admitted under 
section 33 of the Evidence Act. The mode of proof of an order 
passed by the Government has to be by the order itself being filed because no 
secondary evidence of the order would be permissible without the conditions of 
‘section 65 of the Evidence Act being complied with—Ragaviah v. The State*. 
As to when the presumption under section 106 of the Evidence Act arises it was 
held in Vella Pilas, In re*, that where goods have been entrusted to a cariier- 
for being booked and he fails to book them and they are lost, the carrier is in 
especial knowledge and is bound to explain their missing under section 106 of 
‘the Evidence Act and when he fails to explain, the presumption under section 
106 of the Act can be applied against him. A person who has special knowledge 
of a thing namely, certain articles supplied under a permit for a purpose, cannot 
when he does not apply the materials for that purpose escape liability for the 
contravention of the conditions of the permit from the mere tact that the prose- 
cution is not able to prove where the articles in question were and how they 
were disposed of according to the decision in Public Prosecutor y. Ramaswami*. 

It was further emphasised that Courts should never fail to apply section 106 
‘of the Evidence Act to cases of special knowledge and burden in similar cases. 

As to when section 124 of the Evidence Act could be applied it was pointed out 
in Appa Rao v. Surya Prakasa Rao", that it could be applied only when the 
communication is made to a public ofhcer in official confidence and that state- 
ments made by witnesses in a departmental enquiry regarding the conduct of 
‘a police officer cannot be held to be made in official confidence with the result 
that in a subsequent prosecution those statements could be used by the accused 
and no privilege can be claimed in. respect of them. The practice of Judges 
and Magistrates questioning the witnesses as if they were cross-examining counsel 
was strongly deprecated in Stvasubba Nadar, In re, as being not only opposed 
to section 138 of the Evidence Act, but also as being unfair to the accused. 

Tt was further held that the Judge’s power to put questions under section 165 

of the Evidence Act was not intended to-be used in such a manner. 





- . In the case of an action for damages by a passenger in ataxi injured-in a 
collision “against the owner of the taxi it was pointed out in Mrs. 
Halligua v. Mohanstndaram',- that the -theory that damages at- law 
could not be proved -in respect. of personal injuries unless there was 
some injury which may be called “bodily” or ‘physical’, but which 
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necessarily- excluded an injury which was only mental was wrong at the present 
day. ‘The fact that a policy ot Motor Insurance restricted the liabilwy only 
to “personal ınjuries” wil noc heip the insurance company according to this deci- 
sion to escape uability for damages m cases of nervous shock as a result ot the 
‘acoident because if by reason ot an acute shock to the nervous system the 
activities ot the body are mmpaired and incapacitated trom functioning normally, 
there is clear “boduy myury’. No doubt a qualhcation was added that it 1s 
only shock of such deseripuon which can be measured by direct consequences 
on the bodily activity whicn can form the basis tor an action in damages and thau 
1t is not possible to 18y down any hard and fast rule and each case haa to be dealt 
with on its own merits. ` 


- Hindu Law. 

The categories of sights j in & joint Hindu family consisting of a father and 
sons were said to be three in Pueswara Rao v. Suramma’, namely, the share 
of the father, the share of the sons and the capacity of the father to sell the share 
of the sons under certain circumstances. According to that decision when the 
tather is adjudicated an insolvent it is only the first and third rights that vest in 
the Official Receiver and that when a creditor is proceeding against the secoud 
right, the sons cannot compel the creditor to implead the Ofhcial Receiver so lang 
as the second right has not been disposed of by the Official Receiver in exercise 
of the second mght. As regards the effect ot division by metes and bounds in 
respect of some items upon other items unpartitioned at the division it was held 
in Kannan v. Anbu Kurup’, that no distinction could be drawn between a joint 
Hindu Family under the Mitakshara Law and a Malabar Tarwad. After an 
elaborate examination of the relevant texts and case-law on the matter it was 
held in Govdindarajulu v. Balu Amma, that the principle of representation 
recognised under Hindu Law of the son, grandson and great grandson taking 
the self-acquired properties of the father together could not be extended to the 
case of an legitimate son of a legitimate son and that accordingly the illegitimate 
son of a predeceased legitimate son of the propositus was not entitled to inherit 
in the right of his putative father on the prmciple of representation. In 
Sooranna v. Venkataratnam*, it was held that no person can claim an estate 
as heir of a still-born child because the child in embryo should be born alive in 
order to be invested with a right. It was pointed out that the course of inheri- 
tance-cannot be diverted by the mere foetal existence of a child not born alive. 
In discussing the question as to the preference if any, between a married 
daughter with children and married daughter without children in regard to Stri-. 
dhana succession, the -texts and authorities were reviewed in Rajamsma 
v. Padmavatamma* and it was held that there is no rule of Hindu Law governing 
the succession of daughters to the stridhana of their mothér under which a child- 
less married daughter is entitied to preference over a married daughter with 
children when both are equally poor. It was pointed out that there are only two 
rules of preference, namely, the rule’ which prefers unmarried daughters to 
married daughters and the rule which prefers unprovided daughters to provided 
daughters and that there was no third rule which lays down a preference among 
equally provided or unprovided daughters, namely that among them the issueless 
should be preferred to those with issue. Yegnanorayana Sastri v. Lakshmi- 
narayana", the law in regard to compromise of a litigation by a widow and its 
binding nature was considered and it was laid down that while a Hindu widow 
or other limited owner has power to compromise claims against the estate repre- 
l. ra 1 M.L.J. 168.- (1951) 2 wey fag 
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sented by her, to be binding on the reversioners, it. must ‘be bona fide,. fair and 
‘reasonable or for the benefit of the estate and not for the personal advantage of 
the limited owner at the expense of the estate. In such a fair compromise. the 
alienation involved-in: the compromise would also bind the. reversioners because 
the alienation cannot be considered apart from the compromise. If the arrange- 
menht or settlement is not bona fide, any property which the claimant takes from 
the widow under such an arrangement will be held by him only as an alienee from 
a limited owner and with-no higher- rights.. The-right-of reversioner in whose 
favour the widow has surrendered the estate to recover possession of property 
which -the limited owner had-permitted a stranger to be in possession was exa- 
mined in Bala Tirupura Sundara Rao v. Kotayya' and it -was observed that as a 
surrenderee is not allowed to displace the title of the alienee holding the property 
under an alienation by a limited owner which was not for a necessary binding 
purpose, on the same-analogy a person who had acquired title by adverse possession 
must be protected, the right of the reversioner to sue to recover possession being 
postponed to the death of the limited owner. But in cases where possession was 
permissive, it will be open to the surrenderee to recover the property. Accord- 
ing to the decision in Krisknamraj v. Reddamsma’, in the absence of evidence that 
lands set apart for the maintenance of a female member of a Hindu family were 
not tọ be resumed on her death, the presumption is that they are resumable.. 
The Supreme Court in Angurbala Mullick v. Debabrata Mullick®, had to consider 
the applicability of the Hindu Women’s Rights to Property Act to the case of a 
devalution of shebaitship. It was poimted that there was nothing in any of the 
proyjsions of that Act from which an inference could be drawn that the expres- 
sion “property” as used in section 3 (1) of the Act has a limited or restricted inter- 
pretation and is not applicable to shebaitship which is recognised as property in 
Hindu Law and that succession to shebaitship even though there is’an ingredient. 
of office in it follows succession to ordinary secular property... It was held that 
it is the general law of succession that governs succession to shebaitship as well 
and that while the general law has now been changed by reason of the Act, 
there was no reason why the law as it stands at present should not be made appli- 
cable to the case of devolution of shebaitship. That in a suit by Hindu widow 
for a share in a mortgage debt under the Hindu Women’s Rights to Property 
Act (before it was amended in Madras in 1947), the widow would be entitled 
to her share as the mortgage debt is partible was the point decided in V eerayanna 
V. Venkanna‘. A Full Bench has ruled in Ramaiya Konar v. Mottayya 
Mudalior®, that a Hindu married woman living in adultery at the, time of her 
Kusband’s death is disqualified by reason ‘of her unchastity from succeeding to 
his’ interest in the joint family property under section 3 of Hindu Women's 
Rights to Property Act. In coming to the above conclusion it was pointed out 
tH the Act has not expressly or by necessary intendment done away with tho 
personal disqualification, like unchastity imposed by Hindu Law on widows 
claiming to succeed to the estate of their deceasod husband, and it was further 
remarked that the significance of the words “to the contrary” following the - 
words ‘notwithstanding any rule of Hindu Law’ in section 2 of the Act is that 
it is only such rules of Hindu Law as are contrary to provisions of stction 3 of 
the Act, that stand abrogated and that there was nothing in soction 3 of the Act 
prescribing a rule contrary to the well-established rule of Hindu Law that the 
chastity of a.widow is a condition precedent to her inheriting the estate of her 
husband. a f í 
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In considering the place-of suing by a Mahomedan wife in respect of interim’ 
maintenance where her husbarid had pronounéed an -- irrevocable thalak, it was 
held in Mahommad Ibrahim v. Joithoon Bivi Ammal, that an irrevocable thalak 
only terminates the wife’s right to conjugal relationship and makes the venue for | 
filing a suit for restitution of conjugal rights, if any, subsist at- the place where 
the thalak was pronounced. But as'the right-to interim maintenance and the: 
retuin of clothes and-jewels arises out-of- the irrevocable thalak it stands on cy 
different footing. The wife can file the suit at the place where she resides at 
the time of the-divor¢e and receives notice thereof. ee Ss 





Insolvency Law. 

According to the decision in Sesram Appali Raju.v..0.R., West Godavari,’ 

an order for payment made on’an application under section 4.of the Provincial 
Insolvency Act is tantamount to a deéree and if after an annulment of the adjudi- 
cation the insolvent fails to apply for execution and three years elapse, the Offi- 
- cial Receiver cannot on the setfing aside of.the annulinent séek to execute the 
decree. As regards the right of a person to apply under Or. 1, r. 10, Civil Proce- 
dure Code for being added as a party to a creditor’s petition it was pointed in Jaleél 
Sahib v. Seeniappa Ramaswamy Mudaliar, that. under ‘section 5 of the Provin- 
cial Insolvency Act the Court exercising insolvency jurisdiction can follow: the 
procedure prescribed’ by the Civil ProceduresCode only where there’ is no:proce- 
dure prescribed in the Act with regard to a particular matter but not when it is 
' provided for in the Act. As a definite provision for substitution of a party has 
been provided in section 16 of the Act, it was held that that a creditor aggrieved - 
by the conduct of the petitioning creditor can conie in only by way of'a substitution 
petition under section 16 of the Act and.not under Or/ 1, r. 10 of Civil Proce- 
dure Code to be added as a party. In Venkatanarasu v. Venkatarangayya‘, it 
was held that ag the Proviricial Insolvency Act in thé case‘ of the’ insolvency of 
a Hindu father makes no distinction between the share’of the father and his right 
and capacity to sell his sons’ shares, the control which the Official- Receiver 
would have over the moneys realised from both the categories would be the same 
and ` those funds’ would “be ‘at his ~ disposal for payment of the 
creditors of the insolvent and if any surphis is léft, it will revert to the joint 
family unless there has been in the meantime a disruption of the family. Where 
during the pendency of a suit for the spetific’ performance to execute a mortgage 
a petition is filed-to adjudicate the defendant as an insolvent and an êr parte 
decree is passed and the defendant “is isubsequently adjudicated insotvent the 
decree for specific performance would not be binding on the Official Receiver who 
was not a party to the suit—O.R., East Tanjore v. Sait Jessasingh Chaturbhuj 
das*. In Kolandayammal v. Sinna Velappa Goundan® the Provincial Insolventy 
(Amendment) Act, 1948; (which added section 28-A) was held to be intra vires 
the Dominion Legislature. "In considering the scope of section 28-A of the 


Provincial Insolvency. Act it was pointed out in Seethayya v. Venkanna’, that it 
is wrong to think that section 28-A by recognizing retrospectively the power of the | 
Official Receiver in the case of insolvency of the father to dispose of his son’s | 

share in the right of the father, saves the bar of “limitation against the son, 
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In Sambayya v. O.R., Guntur’, it wad held that the mere order on an execution 
petition sending for the’ moneys of the judgment-debtor. would not tantamount 
to an order realising the assets within the meaning of section 51 (1) of the Pro- 
vincial Insolvency: Act and that therefore when a petition to adjudicate the judg- 
ment-debtor is filed a-few days after such an order and the money is not in fact re- 
ceived by the Court before the date of partition, the prior 
order sending for - the moneys of the judgment-debtor- cannot 
have the effect of bringing into operation -the exception ré- 
ferred to in. the section. Though a mortgage is annulled under sections 53 
and 54 of the Provincial Insolvency Act as not fully supported by consideration 
and as intended to be a fraudulent preference of some creditors over others,’ ac- 
cording to the decision in Venkatarama Naicker v. Ramaswamy Naicker’, the 
mortgagee under that mortgage could rely on the debts included in the mortgage 
deed and prove those debts in insolvency as an unsecured creditor. The Full 
Bench in Official Receiver of Ramanathapuram v. Chellappa Chettiar’, has ruled 
that neither a creditor nor an Official Receiver is a “person aggrieved” by a 
decision of the Insolvency Court declining to make a complaint against a debtor 
under section 70 of- the Provincial Insolvency Act and has no right of appeal. 
under section 75 (1) of the Act. But it was also remarked that the case of a - 
debtor against whom a complaint is made might stand on a different footing. 
Where a debt has been settled or given up years ago, any dividend claimed or 
taken'away in respect of such a debt can be ordered to be put bask into Court, 
even if the law is, that the dividend paid in respect of a genuine and subsisting 
time-barred debt cannot be claimed was the point decided in Venkatasubbamma v. 
Venugopal Raot. 


Property Law. . 


According to the decision in Parvathathammal v. Stvasankara Bhattar*, whe 
property is in the actual possession of a usufructuary mortgagee it behoves a 
prospective purchaser to ascertain what all rights the person in actual: possession 
really has in respect of the property and that if he omits to do so, and if equities 
exist in favour of the person in possession (for instance an agreement for sale 
of the property), the prospective purchaser would be bound then. The omission 
to make enquiries would in such a case amount to wilful abstinence or gross 
negligence on the part of the purchaser. One of the points decided in Palaniappa 
Goundan v. Nellappa Goundan*, was that the right of a minor to question an 
exeessive or improper alienation by the guardian, is a valuable right in the nature 
of property and is not a mere right to sue and as such can be validly transferred. 
The question whether on a purchase of agricultural land by private sale, the land 
being under a lease at the time of the sale, the rent can be apportioned between 
the buyer and seller under section 36 of the Transfer of Property Act°came to 
be dealt with in Poongavonam Pillai v. Subramania Pilla. After pointing out 
that rents and profits accruing due before the transfer are not legal incidents 
of the property transferred and tf they are to be’ transferred, they must be 
assigned separately it was held that if a different intention is expressed, section 
36 will have no application or if a different intention can be implied then also 
section 36 will have no application and that where the two above conditions do 
not exist, then the transferor will be entitled to the rents and profits accruing 
before the transfer and the transferee to the rents and profits after the transfer 
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and the passing of the ownership to him. Such rents and profits should be 
apportioned under section -36, which applies to agricultural rents also. In Sub- 
bayya v. Ramdlakshms, it was laid down that whether a suit for maintenance 
is by Hindu widow or by a Hindu wife, if a charge is asked for in respect of 
specified property and a decree is made creating a charge, section 52 of the 
Transfer of Property Act would apply so as to protect the plaintiff against 
transfers effected pendente lite. The scope and applicability of section 92 (3) 
of the Transfer of Property Act came in for a good discussion in Shanbaita y. 

Narayana Bhatta’ and the point decided was that where on a partition between 
the branches of a mortgagor joint family one branch is allotted more property 
‘on its undertaking to discharge the whole of the pre-partition mortgage and 
that branch creates a mortgage over its share ‘(to discharge the pre-partition 
mortgage) with a covenant that the new mortgagee would be entitléd to be 
subrogated to the rights of the redeemed mortgagees the last mortgagee would 
‘be entitled to be subrogated to the rights of the prior mortgagee. In coming to 
the conclusion on the facts, one of the points decided was that: the fact that 
there was an agreement between the mortgagors inter se would not take away 
tthe right of subrogation of the subsequent mortgagees, if the require- 
ments of -section 93 (2) of the Act have been fully satisfied. 

Another point decided was that it cannot be said that an agreement with 
only one of the earlier mortgagors would not entitle the petson advancing the 
money to be subrogated to the rights of the mortgagee whose mortgage has been 
redeemed and that the word “mortgagor” in section 92 (3) means 2 mortgagor 
in the singular or plural according to the circumstances. The last point decided 
was that a co-mortgagor is entitled to redeem the mortgage either from and out 
of his funds or with money borrowed from others and there is no reason 
or justification for denying the co-mortgagor the right to give an agreement 
to his lender as contemplated by the third paragraph of section 92 of the Act. 

The Supreme Court has ruled in Ram Kumar Das v. Jagdish Chandra Deo’, that 
the rule of construction laid down by section 106 of the Transfer of Property 
Act to be applied when there is no period agreed upon between the parties 
applies not only to express leases of uncertain duration but also to leases implied 
by law which may be inferred from possession and acceptance of rent anc other 
circumstances. The conditions for the applicability of section 116 of the Trans- 
fer of Property Act were stated by the Supreme Court in Karnani Industrial 
Bank v. Province of Bengal*. According to the decision, two things are neces- 
‘sary: (1) the lessee should be in possession after the termination of the lease and 
(2), the lessor or his representative should accept rent or otherwise assent to his 
continuing in possession. It was pointed out that the use of the word “other- 
wise” suggests that the acceptance of rent by the landlord has been treated as a 
form of his giving assent to the tenant’s continuance of possession. Accord- 
ing to the Lordships of the Supreme Court what is contemplated is that the pay- 
ment of rent and its acceptance should be made at such a time and in such a 
manner as to be equivalent to the landlord assenting to the lessee continuing 
in possession. The amended section 119 of the Transfer of Property Act came 
in for examination in Sitaramiah v. Kanakich®, and while pointing out that at 
the same time ft enlarges and limits the scope of the previous section, it was held 
that under the amended section ‘the right to the relurn of the thing transferred 
is limited only to the three classes of persons specified therein and that so long 
as they continued to be in possession of the same. The result of so holding in 
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that case was that the relief was held to be not available where persons in posses- 
sion were found to be trespassers and not either the original parties or their ` 
legal representatives or transferees from them without consideration. The Judge 
in deciding so felt that there may be a lacuna but that on the wording of the 
section that was the only construction possible. 





Madras Agriculturists Relief Act. : 
In Krishnamurthi v. Venkatesworan’, it was held that the provisions of 
the Madras Agriculturists Relief Act were not repugnant to any of the provi- 
sions of the Constitution of India and were certainly intra vires thereof. A Fult 
Bench in Arunachalam Chettiar v. Narayanaswami Gounder? has held that a. 
debtor who was an insolvent on 1st October, 1937 and also on 22nd March, 1938, 
but whose adjudication was subsequently annulled has-a saleable interest in the: 
property on the crucial dates with reference to his status as an agriculturist. 
According to the decision in Venkatappayya v. Punnayya®, “interest” as defined 
in section 3 (iii-a) of the Madras Agriculturists Relief Act would mean anything 
paid or intended or agreed to be paid over and above the principal sum borrowed’ 
and that where produce delivered by the debtor to the creditor is of higher 
value, would certainly be a thing paid in excess of what has been borrowed and’ 
the excess would be interest within the meaning of the section. It was pointed 
out that sub-cl. (iii-a) of section 3 cannot be construed in the light of Expln. IT: 
added to section 8 of the Act. 


Madras Estates Land Act. 


The decision in Janakirama Sastri v. Gopalam*, makes it clear that the words 
“any inam village ” in section 3 (2) (d) Estates Land Act mean a whole village- 
granted in inam and not anything less than a village, however big a part it may be- 
of that village, and that the definition of “ village ” in section 3 (19) cannot be 
incorporated into the definition of an “estate ” in section 3 (2) (d). According 
to’ Province of Madras v. Arenachalam Chettiar®, the Legislature has not intended to- 
confer on revenue officers jurisdiction to decide questions of title to properties 
and under section 20-A, though the Collector may no doubt hand over the land 
which he decides is not required for any communal purpose to the owner he cannot 
decide any dispute intgr se between the landholder and the government in respect 
of the title to the property, for the question is one which is within the exclusive 


jurisdiction of the civil Courts. 
; Contracts. 
With reference to an amount advanced on a promissory note for the purpose- 
of celebrating a iage opposed to the provisions of the Child lage Restraint 


Act, 1929, it 1s held in Srinivasa Rao v. Raja Ram Mohana Rao®, that the money cannot 
be recovered as the purpose of the borrowing was unlawful and would witbin. 
the scope of section 23 of the Contract Act. The distinction between i 

contracts and speculative contracts is adverted to in Rangayya v. Narayana’, whi 

points out that in the former, one party is to win and the other to lose upon a 
future event which at the time of the contract is of an uncertain nature ; and there 
is no intention on the part of either party to deliver or take possession of the com— 
modities and no obligation on either to do so, there being an understandin that 
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the buyer has only to receive from or pay to the seller the difference between the 
-price of the raa a the price at some future date. According to Muthayee 
Achi v. Subbiah iar}, the promise to which section 25 (g) refers does not require 
that the promisor should have known that the debt is barred and yet made the 
promise to pay. In Shanmugasundara Mudaliar v. Sivalinga Mudaliar*, the distinction 
between a remission in prassenti which is suspended until a certain future event 
happens and an agreement in fiduro is explained and it is held that the latter clearly 
Tequires consideration. 


According to Price v. Chandrasekharan*, a company incorporated under the 
Indian Companies Act can come to an end only in the manner provided by the 
Act and not by any change in the management, for instance, by the debenture 
trustees carrying on the business ; also an incorporated company as such cannot 
be the subject of a mortgage or con ce. In S.V.S. Nidhi, Ltd., Vellore v. Daivg- 
sigamani Mudaliar‘, it is pointed out that the general body of shareholders is com- 
petent by special resolution to fix qualifications for directors other than or in addition 


to the holding of shares and there 1s nothing in the nS ee agams 
it. The decision in Rathnavelusami Chettiar v. Manickavelu Chetttar®, bo ta 
suit by a persor for a declaration that he has not ceased to be the managing director 
despite a resolution by the shareholders removing him from the post at a meeting 
the validity cf which was challenged, is maintainable as a suit in respect of an indi- 
vidual wrong and not a wrong m which all the shareholders Sf ale: 
body were interested. According to Ananthalakshmi Ammal v. The FLL. F. Trusi, 
Lid.,* section 79 (1) (e) of the Companies Act must override any provision inconsistent 
with it in the articles of association of a company and ifa older’s name has 
been entered in the register of shareholders he cannot be preventéd from enjoying 
the right to vote on the ground that his name has not been on the register for any 
specified time as required in the articles of association. Ananthalakshmi Ammal 
v. T. B. Asbestos X Paints Lid.?, decides that inasmuch-as section 76 confers on the 
Court power to call or direct the call of a general meeting of the company and 
fection 79 (3) contemplates the giving of directions by the Court as to the manner 
in which the meeting should be held and condu the Court will have power 
to appoint a to conduct the meeting who would be the chairman to preside 
over it. In | Narasa Reddi v. O..R. Sres Films Lid.®, it is pointed out that 
section 101, referring to conditions for appli¢ations for and allotment of shares 
applies only to public companies and not to private companies and it is not necessary 
to produce the order of allotment to prove the validity of an entry in the men 
of shareholders. As to the liability of a member of the company to be included 
in the list of contributories under section 156, it states that it arises not ex -contracty 
but ex lege and flows by virtue of the appearance of his name in the register of 
members and therefore it would be no answer for the contributory against the 
claim of the company to contend that the allotment is void or that hc has sold his 
shares to another ; and in the absence of a rectification of the register by an appli- 
cation under section 38, the liability becomes absolute. The decision er 
holds that mere dishonourable conduct, like a person nominally applying for shares 
in order to inveigle other real shareholders into subscribing for shares, will not be a 
bar to a consideration of the legal objections urged by him to be made liable as 
contributory or as shareholder. According to Raa of Vizianagaram v. Official Liqui- 
dator, Vizianagaram Mining Co., Lid.,*, a foreign creditor is as much entitled to a 
share in the assets of an unregistered company in liquidation as a creditor resident 
in the country where the unregistered company is situated, neither the nationality 
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of the creditor nor the situs of the debt being material ; and hence proof of the debts 
of foreign creditors cannot be expunged. where there is a mortgage or charge 
on the stock in trade of a company, which is movable property, registration under 
section 109 (1) is necessary and section 277-D does not take away the compulsory 
nature of the registration. The decision in Andhra Paper Mills Co., Lid. v. Anand 
Brothers! holds that leave of the Court under section 171 is not necessary for setting 
up a counter claim and’set off in a suit by the company in winding up against 
because the principle is the same whether the set off is asserted before the official 
liquidator or in a claim of the official liquidator in a suit filed by him’; and a defend- 
ant pleading a set off, is not commencing a suit or other legal proceeding against 
the company within the meaning of section 171. Where after an award by an 
Industrial Tribunal and before deian by Government of the award to be 
binding an application for the winding up of the Company was-made and a pro- 
visional liquidator was appointed, sail lati there was a declaration by Government 
of the award to be binding and subsequently a winding up order was , Price 
v. Chandrasskharan*, holds that the Government declaration is not a proceeding - 
for which leave of Court is necessary under section 171. According to Price v. 
State of Madras, leave under section 179 is not a mere formality and the section 
is intended to prevent frivolous and wasteful litigation by the official liquidator ; 
but there is nothing improper in. the official liquidator bona fids believing a claim 
to be fair to make every preparation for the institution of a suit before applying for 
sanction ; nor need notice of application under section 179 be given to the defendant 
in the proposed suit. ` 


| Specific Relief 

According to Ramalinga Pillai v. Jagadammalt, inasmuch as the discretion 
exercisable under section 22 of the Specific Relief Act is not arbitrary but guided 
by judicial principles and capable of correction by a Court of appeal, where a 
decree for specific performance granted by the trial Court is reversed by the appellate 
Court in disregard of legal principles, the judgment of the lower appellate Court 
is liable to be reversed in second appeal by the High Court. In Parvathathammal v. 
Sivasankara Bhatiar’, it is held that the benefit of the proviso to section 27-A cannot 
. be obtained by a person purchasing property in the possession of a usufructuary 
mortgagee having an agreement of sale in his favour, the purchaser having failed 
to make inquiries. The decision in Andhra University v. Lakshmi Manoharam®, holds 
that a suit for declaration of breach of contract lying in the wrongful dismissal 
of the plaintiff from the defendant’s service ERS with a claim for damage 
for sach breach but conceived solely for the vindication of his character is main- 
tainable. According to Indian Mutual Life Association, Lid. v. Commissioner, 
ration of Madras’, an applicant for mandamus having other special legal remedi 
under schedule IV to the Madras City Municipal Act, 1919 in respect of assesment 
to company’s tax under the Act is not entitled to seek remedy by way of mandamus. 


Stamp Act. 

In Narayana v. Lurudu Mareyya®, it is decided that an acknowledgment which 
does not contain an express promise to pay the debt falls within the first part of 
Article 1 to Schedule 1 to the Stamp Act and is therefore inadmissible in evidence 
under section 35 and the prohibition in proviso (a) applies to it. 
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Couri-Fees. 


According to Ambika Palayakat Co. v. Kannappa Pillai’, where in a suit for the 
recovery of the price of goods sold the defendant claimed damages for breach of 
warranty, etc., the defendant can claim such damages without paymg any court-fee 
as the amount could be considered in diminution of the ‘price claimed. - With 
reference to suits for redemption where the right to redeem is not in dispute in 
ape but only the amount, it is held in Gopal Pillai v. Viswanatha Iper*, that court-fee 

ill have to be paid on the ad valorem scale. The decisión in Narasanima V. Saga- 


narayana? is that a suit by a party to a decree which is ex facis and within 
the jurisdiction of the Court, to have it declared m e plaintif falls 
within section 7 (iv-A) of the, Court-Fces Act. In indarajulu v. N. V. T. T. 


Co-operative Bank‘, it is held that a suit for a declaration cf a sale in execution ofan 
award, made on default in paying mortgage money to a co-operative society, 
to be opposed to law does not within section 7 (iv-A) as the sale certificate is 
not a document of title securing pro which the plaintiff was bound to set 
- aside, and a court-fee of Rs. 100 will e proper fee. According to Seshayya v. 
Lakshmamma*, where the suit is for the northern half of a particular land it is in 
fact a suit for a specific portion of that land and court-fee is payable under sec- 
tion 7 (iv) (d). In Parvathi v. Makkam Amma’, it is held by a Full Bench that a suit 
for redemption ofa kanom like any other suit for redemption ofa possessory mortgage 

can be valued under section 7 (ix) though the plaintiff incorporates a prayer for the 


him and for arrears of rent, with the tion in the plaint that the defendant is 
falsely caliming occupancy right but without any claim for a declaration of title 
is one by the landlord against the tenant whose tenancy was terminated and to 
recover ion within the meaning of section 7 (xi) (cc). Oruganti Appa Rao, 


t 


one “subject? within the meaning of section 17. 


: Limitati 

According to the Full Bench decision in Kandaswami Pillai v. Kannappa Chetty!?, 
section 15 (1) of the Limitation Act controls section 48, Civil Procedure Code ; 
the word Pd ” in section 15 (1) does not mean prescribed by the first 
schedule to the Limitation Act but would include a case where a period of limitation 
is prescribed by any general statute like the Civil Procedure Code and even otherwise 
the period preacribed by section 48 Civil Procedure Code should be deemed to have 
become a part of the Limitation Act by a process of incorporation in Articles 181 
and 182. Palaniappa Goundan v. N Goundan11, holds that the word “‘ ian ”” 
in Article 44 means only a lawful or fare guardian and oot A dé fack guardian oa 
hence the recovery of the PaT by the minor from the alience fall within 
Article 142 or Article 144. i Mudaliar v. Velayudha Mudaliar +, 
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it is pointed out that a suit by a contingent reversioner filed more than 6 years from 
the’ date of the knowledge of adoption by the presumptive reversioner was clearly - 
barred under Article 118. According to Yagnanarayana Sastri v. ; 1 
Article 125 applies to a suit by a reversioner to have a compromise by the limited 
owner which resulted in an alienation, declared invalid. In regard to the conditions 
necessary for Article 134-B to apply, Sanyasamma v. Vireswaraswami*, holds that . 
it is not the cessation of trusteeship generally that matters but the cessation of trusteer 
ship by means of the three events referred to in the third column of the Article, 
death, resignation or removal. In Sivaramachari v. Anjansya Chstty®, a Full Bench 
has taken the view that ‘ appeal’ in clause 2 of column g of Article 182 should be 
confined tq an appeal against the decree in the suit and not extended to an appeal 
from any other interlocutory order in the suit or an appeal in any collateral proceed- 
ing. According to Muthxveeranna Chettiar v. Muthuwoenkatarama Chettiar‘, if the exe-. 
cution petition is ‘ struck off,’ ‘ lodged,’ ‘ récorded ° or ‘ closed,’ while yet the reliefs 
- prayed for or some of them remain undisposed of without being covered by final 
orders ee or refusing those reliefs, the petition will be deemed to continue - 
on the file of the Court. In Moidin Kutty v. Doraiswami Aiyar*, it is held that where 
an execution application is merely closed or struck off, such an order does not 
- terminate the proceedings and a subsequent application can be treated as an appli- 
cation to revive the pending execution application. Murugesam Chetty v. Kanni x 
Mudaliart, points out that an order of revivor of a decree on the original side of the 
ay eee against two persons, when made on an application for execution against 
only one of them does not keep the decree alive as against the other and cannot 
o te against that judgment-debtor within the meaning of Article 183 of the 
Limitation Act `. A . 


: o. Civil Procedure Cods. > 
` In Lakshminarasamma v. Seshagya’, it is held that in view of the provisions of 
section 7 (a) (iii), Order 21, rule 82, and Order 38, rule 19, Civil: Procedure Code, 
attachment and sale of immoveable property by a Small-Cause Court in execution 
of its decree cannot be made without transfer of the decree to the origmal side. 
Satyanarayanamurthi v. Narqycnamurthi® decides that the right of suit under section 
cannot be taken away by a rule made under a power conferred by a scheme Bares 
for the administration of a school, and any sach rule providing an optional remedy 
by way of appeal tothe general committee against any order of disfnissal of a teacher 
cannot take away the right of the aggrieved person to go to a civil Court for an 
adjudication on his right to continue as a teacher in the school on the ground that 
his dismissal was void. An interesting pronouncement on the principle of res 
Judicata is to be found in Sarangapani Aiyangar v. Narasimhacharyulu®, where it is held 
that section 11 is not an exhaustive statement of the doctrine of res judicata and the 
‘principle has a wider application than is warranted by the strict age of the 
section and that where a suit by a reversioner for a declaration of settlement made 
by the daughter of last male holder as not binding on the reversion had been decreed 
in a subsequent suit for recovery of possession on the death of the daughter the earlier 
decision would operate as res judicata only so far as the binding cter of the 
settlement’ is concerned but not so as to bar the trial of the question whether the 
“plaintiff is the next heir to succeed to the estate of the last owner. According 
to Ramamirtham v. Rama Film Service®, section 15 has no application to the High Court 
exercising ordi original jurisdiction when there is a conflict between the original 
jurisdiction of the High Court and the City Civil Court constituted under the Madras 
City Givil Gourts-Act. ‘The decision in Srirangam Municipality v. Palaniswami Pillai}, 
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makes it clear that it cannot be said that every application under section 24 when 
made to the High Court should be made on the original side, and that an appli- 
cation under the section can be validly heard and disposed of by any Judge deputed — 
by the Chief Justice to hear such applications and also that section 24 gives power 
to the High Court to transfer a suit_to itself and. afterwards retransfer it for trial 
to the Court in which it was originally filed after passing an interim order. 
Kondayya v. Official Receiver, Nellore}, it is held that the High Court,has no power 
under section 24 (1) (b) to transfer an Insolvency Petition pending in a subordinate 
Court in the moffussil to the original side df the High Court. With reference to an 
order under section 20 of the Madras Agriculturist Debtors Relief Act, it is pointed 
out in Desikachariar v. Ramachandra Reddiar*, that it complies with the characteristics 
of a decree and relates to its execution between the partirs to ths suit and is hence 
covered by section 47, Civil Procedure-Code. Kunhikóya Fhangal v. Ahmad Kutiy’, 
decides that an attempt to restrain the action of a judgment-debtor in cutting and 
selling trees on land in regard to which there is a decree for redemption of a kanom 
thereon, js not a matter relating to the execution, di ¢ or satisfaction of the 
decree and section 47 cannot apply. In Vyravan Chettiar v. Nagaswamt Aiyar & Co.*, 
it is held that under section 48, the computation of the period of 12 years should be 
made from the date of the appellate decree and an order dismissing an incompetent 
appeal cannot give a fresh starting point for the purposes of the section. A decision 
of much importance is Kandaswami Pillai v. Kannappa t holding that section 48 
is controlled by section 15 (1) of the Limitation Act and that the period of 12 years 
mentioned in section 48 is a period of limitation. In Kuttalalingam Pillai v. Chiana- 
kannu Pillai*, it is held that according to the amended section 51 a Court must 
record its reasons in writing aarde its being satisfied that the judgment-qdebtor 
had rendered himself liable to be arrested and7sent to the jail before directing his 
arrest and detention, and reasons should be given every time a man is ordered to be 
arrested and in every proceeding where he is ordered to be arrested. Abu Packsr 
v. P. S. Kurup”, decides that before an order for arrest is made under section 51, the 
judgment-debtor should be given an opportunity of showing cause why he should 
not be arrested, In Karunambal Ammal v. Chellaypa Gurukkal®, it is held that the 
earnings of the heirs of a gurukkal in a tem le which are in the shape of presents by 
devotees for archakatvam service peice by them are not lidble to be attached 
as assets of the deceased gurukkal in their hands under a decree passed against 
them with reference to such assets. According to Dhanlakshmi Ammal v, Krishna- 
murthi*, where the judgment-debtor—husband—in a maintenance decree had been 
committed to a prison for six months in an execution petition relating to costs and 
movables, and has been there for the entire period prescribed by section 58 (1), 
he cannot in another execution. petition for recovering maintenance’ since accru 
be again sent to prison for recurring periods of six months for recurring maintenance 
amounts for later periods. Vyravan Chettiar v. Nagaswami Aiyar X Co.*, holds that 
the fact that the purchaser did not take possession could not confer on him higher 
right: than that which flows from. section 65. The decision in Suryanarayana V. 
Venkatasubba Raot?, points out that the rule of law enacted in section 82 of the Trusts 
Act does not affect the provisions contained in section 66, Civil Procedure Code, 
that the latter section lays down an embargo on the plea of benami when it forms 
the basis of a suit by a person claiming to be the real owner against court auction- 
urchaser alleged to be a benamidar, and that as the section places a procedural 
fer to the enforceability of a claim based on benami which is otherwise ite 
and valid, the section will have to be construed. strictly. In Sankunni Menon 
v. South Indian Raikoay11, it is held that though section 80 is mandatory. the Court 
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should not be h itical in examining the language used and should interpret 
it in a free and liberal spirit. According to Sambayya v. Subba Reddi!, in order to 
enable a panty 10 Gle a sate plader aii, tRe pany Dani be in a position to walk 
- out of the suit with a mere claim for costs and should not be entitled to have any 
other matter of contest between ‘himself and the tlaimant. With reference to 
sections 109 and 110, Civil Procedure Code, a Full Bench has held in Saraswathi 
Ammal v. Rajagopal Ammal*, that where several appeals are preferred against the 
decree in the same suit by different oe they should be eee together, and there 
can be only one decree aan the Court as an appellate Court embodying the 
decision in the several a ich decree would su c the decree of the 
trial Court. Swaminatha a v. Balasubramanya Udayar*, decides that interference 
under section 115 will not be permissible against an order rejecting an a plication 
for leave to appeal in forma pauperis. In Abboy Reddiar v. Collector of Chingleput®, 
it is held that a revision will not lie against the order of an arbitrator appointed 
under section 19 (2) of the Defence of India Act asa of oats? designata, merely because 
a right of appeal is provided against its award. According to Satyanarayanacharlu 
v. Ramalingam®, where an order directing payment of additional Court-fee in a suit 
is not complied with and it is followed by an order rejecting the plaint, the proper 
remedy is only by way of an appeal against the decree and a revision would not be 
maintainable. In Moidin Kutty v. Doraiswami Aiyar*, it is recognised that though 
the receiver is not the owner or agent of the owner, he is yet his statutory represen- 
tative and as such has a right to continue execution proceedings under section 146. 
Kumaraswami Goundan, In re", holds that even if section 151 by itself may not apply 
to proceedings under the Madras Buildings (Lease and Rent Control) Act, 1946, 
a quasi-judicial tribunal like the Rent Controller will have inherent jurisdiction 
to set right mistakes made by madvertence and that will not amount to a review 
of adjudication already made. In Ammiraju v. Kondalarayudu®, it is pointed out 
that sections 151 and 153 are not intended to mquire into titles of parties to properties. 
Venkateswarlu v. Subbayya®, decides that the powers under section 151 can only be 
exercised ex debito justitiae and not on the mere invocation of parties or volition of 
Courts and so cannot be exercised to direct parties to submit to a blood test by 
experts where a question of legitimacy has been raised in a suit. Fernanda v. Ratnasamt 
Nadar1°, lays down that there is nothing in law preventing a court from giving a short 
time im the exercise of its powers under section 151. In Arumugha Naicker v. Kuppu- 
swami Pillai11, it is held that a representative action under Order 1, rule 8, can be 
brought for rendition of accounts by certain members of an unregistered society 
on their own behalf and on behalf of the other members of the society. In regard to 
the remedy available to a creditor aggrieved by the conduct of the petitionmg 
creditor in insolvency, it is stated in Jalesl Sahib v. Seeniappa Ramasoami Mudaltar 
& Co,13, that he should come‘only by way of a substitution petition under section 16, 
Provincial Insolvency ‘Act and not under Order 1, rule 10, Civil Procedure Code, 
to be added as a party, there being a specific provision covering the matter. ' In 
Stoanarayana Reddi v. Nagasubbamma1?, it is pointed out that it cannot be, said that 
negligence of guardian to appear and defend on behalf of the minor is not a ‘ sufficient 
cause ’ under Order 9, rule 13. In Basavayya v. Guravayya 4, a Full Bench holds that 
even after the passing of a preliminary decree in a partition suit the Court has power 
to give appropriate directions regarding all or any cf the matters cither suo motu 
or on application and nothing in Order 20, rule 18, militates against that. The 
decision in Sestharamayya v. Patiayya®, recognises that a decree for demolition ofa wall 
and delivery of land and payment of costs can be the subject of adjustment which 
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can be pleaded in bar of execution under Order a1, rule 2, though uncertified, and 
the mere award of costs would not make it a portion of the complex decree proper 
and there was no reason why the decree-holder should not roceed with execution 
as to costs. According to Kattikoolathil Mammu y. Vinayaka Kamath, a person who 
has attached. property has certainly got interest in seeing that the property is not 
alienated or otherwise transferred, and so an attaching creditor has got an interest 
in the property sufficient to enable him to make a deposit under Order 21, rule 89. 
Marimuthammal v. Thandavaraya Naicken?, holds that Order 21, rule g5, has no appli- 
cation to a. case where the persons in possession are neither judgment-debtors nor 
persons claiming title crea by them but are only trespassers and a suit by a stranger 
auction-purchaser for recovery of possession from a trespasser will not be 
Doraikannu Asari v. Nataraja Chetty*, recognises that a person purchasing property 
in dispute during pendency of an appeal cannot be impleaded as a party to the appeal 
under Order 22, rule 10, though his interests might be prejudiced by any compro” 
mise reached by coral alr especially where the genuineness and validity of the 
assignment is disputed and an enquiry into those questions is foreign to the scope 
of the appeal. In Vesraswami v. kmadu*, it is held that when the plaintiff files 
a F to withdraw the suit with permision to file a fresh suit regarding the same 
subject-matter and the liberty is refused the Court should retain the suit for trial m 
the usual course. According to Johara Bibi v. Mohamad Sadak Thambi Marakayar*, 
an agreement by a Muslim mother to refer a dispute relating to her mimor son to 
arbitration is ab initio void as she is neither a legal nor a Court guardjan and the 
uestion of voidability under Order gz, rule 7 (2), cannot arise. Kamalamma v. 
enkata Sastri*, decides that with regard to suits within the sie Order VU, 
of the Original Side Rules, Order 37, rule 4, Civil Procedure Code, hasno application 
and in view of the vital differences between Order 37, Civil Procedure Code and 
Order 7 of the Original Side Rules the latter should be deemed to supersede the 
former regarding suits on negotiable instruments within the scope of Order 7 of 
the Original Side Rules. In Narayana Dossji Varu v. M. H. R. E. Board’, it is held 
that the words ‘ such other order’ in er 39, rule 1, do not contemplate the 
plea eae of a receiver, The decision in Venkataramana Aiyar v. Unnamalat 
8 recognises that notwithstanding the fact that after an order of remand the 
suit was disposed of, the party aggri by the order of remand would have a right 
or appa against the order of remand. Thirumalaiswami Mudaliar v. Periaswams 
Mudali®, points out that an order of remand made without coming to the conclusion 
that the decision of the trial Court is wrong is illegal and after the Madras amend- 
ment to Order 41, there is no residuary power im an appellate Court to order a 
remand apart from Order 41, rule 23. In Arjan Singh v. Kartar Singh19, the Supreme 
Court holds that the discretion to receive and admit additional evidence is not 
arbitrary but judicial, circumscribed by the limitations specified in Order 41, rule 27, 
and under that provision it is the appellate Court that must require the evidence 
to enable it to pronounce judgment. According to Swaminatha Pillai v. Balasubra- 
mania Udayar"}, it is not even necessary for the appellate Court to hear the petitioner 
ina per appeal before rejecting the appeal under Order 44, rule ror t the 
ap t time for paying the Court-fee. In Chinnaswami v. Vesrappa Chettiar*, 
it is held that where after an appeal had been filed in the Supreme Court the 
appellant fails to furnish security and also the deposit towards defraying charges of 
printing, he cannot escape the consequences of cancellation of certificate by relymg 
on the fact that Order 45, Civil Procedure Code, had not been suitably amended, 
by the High Court. The decision in Krishna Aipar v. Narayanan, states that Order 47, 
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nile 1, is ckarly not intended to enable a Judge to write a second judgment reversing 
his first because on fuller arguments and further consideration he thought that the 
view he had first taken was wrong. č 





Criminal Procedure Code. 

According to Meyyammai Achi v. Venkatachalam Chettiar], where a magistrate 
has issued a search warrant under section 96, Criminal .Procedure Code, without 
giving any reagons and it does not appear that he had exercised his judicial mind 
in the matter, the order is liable to be quashed. The scope of section 144 is explained 
in Bandi Butchiah, In re*, which holds that mere defamatory statements and even 
highly objectionable abusive articles ur prominent government officials cannot 
be dealt with under section 144 but that prosecutions for the substantive offences 
committed are the correct steps to take in such cases. In Abu Sayed Sahib v. Ahmed 
Mohideen Sakib*, it is held that ‘land’ in section 145 is used as synonymous with 
immoveable a PARN which include things attached to the earth, and thus a dispute 
though it may relate to a mill really includes the dispute to the land in which it is 
situate and section 145 will apply. Akkuliya Naidu `v. Venkataswamy Naidu‘, points 
out that a proceeding under section 145 constitutes a prosecution which would sustain 
an action for damages for malicious prosecution, The decision in Chenchu Narayana 
v. Karrapati Kesappa®, is that section 145 (1) does not contemplate any sustamed 
inquiry before the making of the preliminary order and that the two months’ period 
eontemplatéd in the proviso to sub-section 4 should be deemed to be from the date 
when the petition was presented. According to Ramiah v. Nachiappa Chsttar®, 
inasmuch as dn officer appointed under section 145 (4) has not got the same powers 
as a receiver under section 146, his powers are limited to taking into custody of what 
is on the land and disposing of it under the orders of the magistrate. In Guruswamt 
Naidu v. Guruswami Naidu’, it is held that gossip, rumour or hearsay would no doubt 
not ordinarily fall within the scope of section 154, but if some one goes to a police 
station and definitely tells the officer in charge that a cognisable tienes has been 
committed, and that statement is made with a view to induce the police officer to 
inquire into the matter, it is ‘information’ within the meaning of section 154. 
Venkatarainam, In re®, takes the view that under section 161 (3) the police officer 
ay reduce to writing any statement made to him in the course of investigation, 
and if he does so he make a separate record of the statement of each of such 
ns, and that the failure to do so would be to violate a mandatory provision of 
w. Ramaswami, In re*, holds that the statutory requirements of section 164 are 

that a magistrate shall before recording any confession explain to the person making 
it that he is not bound to make a confession and that if he does so it may be used as © 
evidence against him. According to Arunachala Goundan v. Akhileswara Aiyar>®, 
where the charge is one of non-accounting (against an agent collecting moneys) 
and there is no specific allegation of misappropriation in any particular place, the 
‘venue of the trial will be the place where the’ accounting has got to be done and 
has not been done. Sherif v. Govindan}, lays down that the expression ‘ the Court 
to which appeals ordinarily lie’ in section 195 (3), Crina Procedure Code, has 
reference to a higher Court to which an unrestricted right of appeal against the decisions 
of an inferior Court are provided, and merely ‘because there is a limited right of 
Appeal to the Supreme Court from the High Court under Article 134 (1) of the 
Constiention it cannot be said that the Supreme Court isa Court of Criminal 
a gee against the decisions of the High Court and so where the High Court ordered 
e prosecution of two Sub-Inspectors for an offence under section 193, Indian 
Penal Code, there is no automatic-right of appeal-to the Supreme Court under 
section 476-B, Criminal Procedure Code. Srinivasa Aiyar v. Saraswathi Ammal}*, 
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decides ‘that section 198, Criminal Procedure-Code, is applicable also where the 
charge is the abetment of an offence punishable under section 494, Indian Penal Code, 
and a Court is precluded from taking cognisance of an offence without a co laint 
from a person i Muthuvedi Ammal, In re! points out that an offence 
under section 426, Indian Penal Code, is not one covered either by section 198 or 
section 199, Criminal Procedure Code and therefore in respect of an offence under 
that section a complaint by an aggrieved person is not essential Sagils Solomon, 
In re?, holds that the mere fact that the accused is asked whether he wishes to say 
anything more in addition to what he had stated in the committing Court is not a 
sufficient compliance with section 342 and the fact that there was a full and complete 
questioning of the accused in the committing Court is not sufficient. Accordmg 
to Guruswami Thevar, In re®, a judgment written by a Sessions J who heard the 
evidence in the case, which on the handing over charge of his office to another, is 
pronounced by the successor is a nullity, and section 350 (1) does not apply to 
sestions trials. In Lakshmiah, In re‘, it is pointed out that in an appeal against 
conviction the appellate Court can alter the finding maintaining the sentence and 
no prejudice is-caused if the Court alters the finding to some other offence of which 
the accused was charged in the lowe? Court and acquitted. Raghava Variar, In re’, 
lays down that the powers of a Criminal Court in revision dre even wider than 
the powers of a civil Court acting under Order 41, rule 33, Civil Procedure Code. 
Simhadri Krishnamurthi, In re*, decides that where owing to a patent error, there is an 
uittal by an Assistant Sessions Judge, it is competent for the Sessions Judge to 
a reference to the High Court under section 438, though the government has 
not filed an ap against the acquittal under section a In FogendranathTha 
v. Shri Polailal Biswas’, the Supreme Court lays down that though section 439 (1 
authorises the High Court to exercise in its iscretion any of the powers co 
on a Court ofa by section 423, sub-section 4, specifically excludes the power 
to convert a finding of acquittal into one of conviction and by merely characterising 
the judgment of the trial Court as erse, the High Court cannot reverse pure . 
findings of fact based on the trial Court’s appreciation of evidence. Durgaprasada 
Rao v. Sunda Bhatt®, states that inasmuch as section 476, applies only to cases falling 
within section 195 (1) (b) and (c), Criminal Procedure Code aad section 183, Indian 
Penal Code does not fall under the latter, no complaint for an offence under section 
183, Penal Code, can be filed by Court. In Pe Rao, In re’, it is held that 
there is no provision of law which enables the Court to rehear an application for a 
writ of habeas corpus which had been disposed of on the merits even though the party 
or counsel was not present at the time it was heard, and since the writ is ofa criminal 
- nature no review is allowed in such matters. Sqmpath v. Govindammal?°, i 
that it is not necessary that in every case where a husband sceks to recover the custody 
of his minor wife he should proceed under section 25, Guardiaris and Wards Act ; 
he has also a remedy under section 491, Criminal Procedure-Cocde.; In K.. V.R. S. 
Mani, In re11: it is pointed out that the Court’s discretion under section 540 is very . 
wide, that the very width requires a oron ing caution in using the power ; 
and where the prosecution knowing full well and being in possession of all the 
materials which can be spoken to a particular witness and intending to calt 
him as a witness fails to do so, the Court cannot exercise its powers tmder section 540 
to call the person as a Court witness. - 


pamm saaa 


End of (1952) 1 M.L.J. (Journal). 
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ARREARS AND THE BAR. 


(The Advocate-Gsnsral, Madras (Sri V. K. Thiruvenkatachari) has sent the 
Sollowing nots for publication.) 

In the earlier years, the legal journals used to publish judicial statistics and 
discuss them. Later on some journals used to publish extracis of English statistics. 
The practice has been discontinued and even the annual Statistics of Civil Courts 
and Statistics of Criminal Courts published under Government authority in Madras 
are not reviewed or even noticed in the law journals. I suggest that the legal 
journals and the Bar through these journals and otherwise should take an interest 
in the question and actively assist in the solution. 
By courtesy of the Registrar of the Madras High Court, I give below the figures 
of filing and disposal in each of the years 1950 and 1951 and the first quarter of 1952, 
that is, ‘from January 1, to March 31, :— 





YEAR, FA, 0.84. O.0.0,A. L.P.A. 8A. O,M.A, O.MLS.A. O.R.P. 
1950 Filed +» 930 192- 107 153 2408 762 243 2146 
‘Disposed .. 682 92 96 190 2314 645 24I 2000 
1951 Filed me OF 143 146 215 I911 734 223 2267 
i -» 658 115 99 139 2047- 495 203 2265 
1952 From 1st January 
to gist March, 
Filed ++ 249 43 46 116 579 196 59° 589 
Disposed .. 158 23 18 52 448 105 44 551 


March, 1952. .. 3131 227 272 318 6664 1964 523 2480 
Four years ago the Court was working without full strength. But that cannot 
account very much for the pendency. The figures show that, by and large, disposals 
equal institutions. The problem is the large backlog. - 
~ One school advocates restriction of second ap and revision petitions, 
making the district courts final; on the other hand bar associations have been 
raising the question of itting second appeals on fact where the district judgment 
isa ing one. esok the number of judges is a logical mathematical 
zolution but a not seem practical politics. 
~~ What the Bar can do to help is the question, One tion from experience 
is that if every advocate would examine his arrears it will h p. We could go through 
all the cases on our file and scrutinise them. The lapse of time, re of a stay 
or injunction and various other circumstances have rendered some of our cases 
. infructuous. If.things are left to take care of themselves, printing goes on, meaning 
expense to the client and blocking printing of other cases by the Court. Again, 
there are numerous writ petitions and other cases pending which are governed by 
decisions already rendered and reported. These cases could be withdrawn or 
posted for consequential orders. We could make a positive move in the matter 
. Instead of waiting for the Registrar to post the cases at a late date. Ever if 5 to 10 
per cent. of second appeals and miscellaneous cases and a smaller percentage of 
first appeals go off the record, the effect will be good, particularly as it results 
from the Bar taking the initiative. 
I suggest that Advocates give their views on the whole question. 


V. K. THRUVENKATACHARI. 


[Exp or Vor. (1952) 1 M.L.J. (Foumal).] 
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NOTES OF INDIAN GASES. 


VENKATARAMAN, In re, (1950) 2 M.LJ. 186. 

. A matter which was practically.res integra, and not res indicata attracting the 
operation of stare decisis, so far.as this country is concerned fell to be decided in the 
above case. It holds that the High Court has no inherent power to award costs 
in a habeas corpus application under section 491, Criminal Procedure Code. The 
principle is accepted in England that the hignest Court of appeal in the country 
must have necessarily an inherent jurisdiction as regards costs. In Guardians of 
West Ham Union v. Church Warden of St. Matthew Bethnal Green}, Lord Herscheul 
said: “I see no other foundation on which the power to order their payment 
can be rested except the inherent authority of.the House as the ultimate Court 
of appeal.”. Likewise, Lord Macnaghten remarked: “ The truth is, as it seems 
to me, that the House of Lords, as the highest Court of appeal has and necessarily 
must have an inherent jurisdiction as regards costs.” Another principle has been 
advanced in In re Bombay Crvil Fund Act, 1882 : Pringle v. Secretary of State for India. 
It was there observed by Bowen, L.J. : “ I have always understood it to be a broad 
Principle that a Gourt which is put in motion wrongly has imberent jurisdicti 


Bombay Civil Fund and the Secretary of State as to any liability of the fund, nothing 
, being said as to costs. Pringle took proceedings to enforce a claim against the 
fund and ‘these were negatived. On the question of costs, the Court took the 
view set out above. ` It would thus seem that whether a Courtas the highest Court 
of appeal in the country or not, it will have jurisdiction to award costs if it has been 
moved wrongly and an innocent party has to answer an unfounded claim. In 
ion of Burford v. Lenthali?, Lord Hardwicke, L.C., stated that equity courts 

always claimed inherent power to award costs, but the common law Courts ..’ 

did not attempt to assert any such jurisdiction, In crimi proceedings no 
Costs were awarded onthe basis of any inherent power, R. v. Jonest, R. v. Woodhouse’. 
Even where the Court is not able to award costs generally it may give the func- 
Fe WT OI ales are fbe eipenies ot inging up the prisoner, 
Dodd’s cass’. dealing with cases on habeas corpus, the Courts have now power 
in civil cases to award costs by virtue of the provisions of section 5 of the Judicature 
Act, 1890, R. v. Jones‘, That section provides: ‘ Subject to the Supreme Court 
of Judicature Acts, and the rules of urt made thereunder, and to the express 
provisions a any Fike bea Toal before or after the commencement of 
this Act, costs of and incident to all proceedings in the Supreme Co including 
the administration of estates and trusts, shall be in the discretion er Oe or 
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Judge, and the Court or Judge shall have full power to determine by whom and 
to what extent such costs are to be paid? Section 5 is to be read along with 
section 4 which states : “ Nothing in this Act shal) alter the practice in any cnmmal 
cause or Iatter or in barikruptcy.or in proceedings on the Crown side of the Queen’s 
Bench division.’ “So even after the Judicature- Act-of 18g0, the Court fouows in 
i causes the pre-existing practice only. The resulting position in English 
law is: (i) the House of Loras has inherent power to award costs as the highest 
Court in the land; (i) an inhérent power to award costs sg aone 
also if they are put in motion wrongly and innocent parties are made to 
unfounded claims or unjustifiable proceedings ; (iti) even after the passing of the 
Judicature Act, 1890, in criminal causes the pre-existing practice continues to 
operate ; and (iz) power is given to the Court tor the first time by the Judicature 
Act of 18go in civil matters to award costs im dealing with cases on habeas corpus. 
Clause 8 of the Madras Supreme Court Charter invested the Supreme Courc 
with the powers possessed by the King’s Bench in England. It was, however, 
pointed out by the Privy Council in Ryots of Garabanda v. <amandar of Parlakimedi+, 
that such powers are restricted in their application to the city limits only and the 
High Court cannot issue any writ to run outside the Presidency Town. In Mako- 
Jalli- Allabux v. Ismailji Abdulla?, Macleod, G.J., was of the view that in spite of 
the provisions of section 491 of the Criminal Procedure Code, the High Court 
as successor to the Supreme Court continued to have the power to issue the pre- 
rogative writ of habeas corpus. This position is not now tenable in view of the ruling 
of the Privy Council in Mathen v. District Magistrate of Trivandrum®, where it was 
held that the High Court has no longer the power to issue the common law writ ` 
of habeas corpus in cases falling within section 491 and since that section empowers 
the High Court to- issue such -writs within the limits of its appellate jurisdiction 
the power to issue the common law writ must be deemed to have been abrogated. 
Tt follows that-the power of the High Court inherited from the King’s Bench and 
now’ surviving is of a restricted character only. Even assuming for the sake of 
argument that-all the powers pf the latter have been inherited and survive, still 
it is clear -from-the review of English law given above, that the High Court can 
have no inherent jurisdiction to grant costs on kabeas corpus and that the only 
it can have can be by specific conferment only. It is well settled in that 
in criminal proceedings costs cannot be awarded on habeas corpus, though in civil 
cases the English courts now have power by virtue of the provisions of the Judicature 
Act of 1890. Habeas corpus in English law may be civil or criminal. Whether it is 
the one or the other is to be determined by the nature of the proceeding in which 
the order is passed. In R. v. Home Secretary and Minister of Defence of Royal Nether- 
lands Government : Ex parte dmand*, Lord Wright observed : “It is in reference 
` to the nature“of that proceeding that it must be determined whether there was an 
order made in a criminal cause or matter. That was the matter of substantive 
law. The writ of habeas corpus deals with the machinery of justice and is essentially 
a procedural writ, the object of which is to enforce a legal right. The application 
for habeas corpus may-or may not be in a criminal cause or matter.” The position 
in India is not identical. The power to issue the writ now flows from section 491, 
Criminal Procedure Gode. Prima facie the provisions of the Code are for Courts 
of Criminal jurisdiction only, in the absence of anything’ to the contrary in the 
context.: The term “ High Court” in section 491 is to be understood in the light 
of its definition in section 4 (1) as the highest Court of criminal a or revision 
for any local area. It would thus seem that the civil side of the Court is not 
within the contemplation of section 491 and a ing under that section will 
be a criminal proceeding only, though the matter dealt with may be civil in nature. 
In some cases-it has been suggested that a kabeas corpus proceeding is only a civil 
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proceeding, see Nikarendu Dutt Majumdar v. A. E. Porter! where Mitter, J., observed : 
‘A habeas corpus proceeding (and a proceeding under section 491 is of the same 
nature) is in essence a civil proceeding, for it is concerned with the private right 
of a citizen, namely, the right of personal liberty. The true nature of a proceeding 
by habeas corpus should be determined by its object, which is not to punish, but to 
give relief from a civil wrong.” It is not correct to regard unlawful detention as a 
civil wrong merely. Nor can the fact that an application under section 491 is not 
for punishment render it a civil proceeding. In re Venkatachala Thevar*, In re Venkata- 
raman®. A number of decisions in India have beld that proceedings under section 491 
are criminal proceedings, In re Venkatachala Thevar*, Basudeva v. Rex*, As to costs, 
the Bombay High Court has framed rules for the award of costs in proceedings 
under section 491 but not Madras. In Ramanammal v., Vijayaraghaoulu®, it was 
held that the court has no power to give costs in proceedings under. section 491. 
In Sankaralinga Mudaliar v. Narayan Mudaliar®, it was held that though a court 
may have inherent power to grant costs, the power is restricted in the sense that if 
grant of costs in any type of poceedings is provided for-by statute the court cannot 

t powers; that unlike the 


extend the 0 ted by invoking its inberen 

Civil Procedure Code fhe ‘Criminal Procedure Code has no general provision rela- 
ting to costs but gives specific power to grant costs in certain cases alone ; and 
that where in specific instance a statute gives a court power to grant costs and the 
same statute gives the court its whole criminal jurisdiction, the statute must be 
read as excluding any other right of granting costs. The decision under review 
has accepted this view as precluding the grant of costs in proceedings under section 
491, Criminal Procedure Code. . 


Pa 





RAGHAVAN, In re, (1950) 2 M.LJ. 195- 

Section 342 of the Criminal Procedure Code provides that in order that the 
accused may explain any circumstances appearing in evidence against him, the 
Court shall question him generally on the case after the witnesses for the prosecution 
have been examined and before he is called on for his defence. The importance 
of a proper examination of the accused has been stressed both by the Privy Council 
as well as by the Supreme Court, Dwarkanath v. Emperor", Tara Singh v. The State®. 
In Marudamuthu Vannian, In re*, the Madras High Court had held that the accused’s 
right to state his case at whatever stage the law permits, him-to do so is fundaniental 
and cannot be regarded as an irregularity such as is contemplated in section 537, 
and that the’ failure to examine the accused after the prosecution witnesses had 
been called in for further cross-cxamination was fatal to the validity of the trial. 
This argument was considered by the Privy Council as proceeding upon too narrow 
a view of the operation of section 537, Pulukuri Kotayya v. King-Emperor?°, And 
pase Arca the Madras High Court has held that the object of section is not 
violated by a failure to examine the accused where the evidence recorded has been 
in his favour, Cariappa, In re11. Another aspoct-of failure to examine the accused 
had to be considered in the instant case. Section 205 of the Criminal Procedure 
Code provides firstly that whenever a magistrate issues a summons, he may, if he 
sees reasons to do so, di with the personal attendance of the accused, and 
permit’ him to appear by his pleader ; and secondly, that the magistrate inquiring 
into or trying the case may in his discretion at any stage of the proceedings, direct 
the nal attendance of the accused, and if necessary enforce such attendance 
in manner provided by the Code. In regard to the effect of section aop on 
section 342, divergent views have been expressed. In Maung Po Nyin v. Haka 
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Singh!, two purdah ladies were being tried before a magistrate and the High Court 
observed : “I agree with the learned District Magistrate. The women could 
be permitted to answer the examination through thei: pleader. Section 342 has 
to my mind been enacted to safeguard the interests of accused persona”. In 
Dorabshah Bemanji v. Emperor?, it was held that where the Court dispenses with the 
personal attendance of the accused under section 205 it can act upon the pka 
iven by his pleader. Following this, in Emperor v. Jaffar Cassum Moosa?,' it was 
that section 342 must be read subject to section 205. It is of interest to’note 

that in an earlier Bombay case, in Emperor v. Sursing Mathkwradas*, Batty, J., bad 
remarked that no pleader can be called upon to plead on behalf of his client guilty 
or not guilty and it would be improper for a magistrate to act on such pka. In 
the same case, Aston, J., had observed that it would be more regular in form if a 
magistrate were to call on the accused to say with his own lips whether he denies 
the truth of the complaint. The later Bombay decisicns have regarded this state- 
ment of the law as too widely expressed.. In Yshwer Das v. Bhagwan Das*, it was 
stated by the Allahabad High Court : `“ Section 942 is not in the interest only of 
accused persons. The statement under the section is to explain circumstances 
appearing in evidence against the accused. The intention of the provision is fer 
the furtherance of justice and to enable the Court to decide the issue in a criminal 
case, which is always ‘ Did the accused commit the offence charged ?’. The state- 
ment should be a personal statement made by the accused and not a statement 
made on his behalf by an advocate”. It was also pointed out that the Court may 
like to ask questions the.advocate on which he may have no instructions, that 
the observance of the demeanour of the accused is not possiblé, and that'the ŝtate- 
mo-nt of the Pleader will be only hearsay. There is much to be said for the view 
that the statement under section 942 is to be a personal statement of the sccured 
and not one on his behalf and that though a meticulous ccmpliance with secticn 
342 may not be insisted on where the evidence recorded is favourable to the accused 
still it would be a different thing were the statement made is rot perscnal but on 
behalf of the accused.. In view of the different views beld on the matter it is desir- 
able that the matter is authoritatively and finally considered, particularly as the 


Tange and sweep of section 342 is likely to come up often. ` 
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RajanatNau Renor, Ia se, (1950) 2 M.L.J. 201. ro, CA i 
‘It is held in this case that the abeiment of an abeiment is an cffence though the 
second abetment is ineffective. Section 108 of the Indian Penal Cede cefines 
what is meant by abetting an offence. According to it, a person abets an c fitnce 
who abets cithe: the commission of an offence, or the commission of an act which 
would be an offence if committed by a person capable by law of ccmmitting an 
offence.’ What is abetted is thus in this section citber an “ cffence ” or an “‘ act”: 
Abetment as an offene» consists of abetting some offence made punishable by the 
Code. Explanation 2 states that to constitute the offence of abetment it is not 
necessary that the act abetted should be committed. Explanation 4 declares - 
that the abetment of an offence being an offence, the abetment of such abetment 
is also an offence. Sections 109 and 116 ibe the punishment for the offence 
described in section 108 in two cases: a when the act abetted is committed in 
consequence of the abetment, and (ii) when the offence abetted is punishable with 
imprisonment and is not committed. The words “when the abetment of an 
offence is an offence” do not mean when an abetment of an offence is ‘actually. 
committed, but mean when the abetment of an offence is by definition or. descriptior 
an offence under the Code; thatis, when the abetment of an offence is punishable 
under section 109 òr section 116 or some other provision of the Code, then the 
.abetment of such abetment is alo an offence. In an early case; Empress v.. Troy- 
— eS 


T. (1906) I LR. 4 Rang: 506. 4 (1 ) 6 Pom:L.R. 861. reo, - 
2. (ee) LER: fo Bowe @50. : ‘gs. AIR. 1994 All. 693 (23) 6 O Gov 
gp AIR, 1934 Bom.giz, | EEE 


z 


1; THE MADRAS LAW JOURNAL: (N.LC:). 5 


dele Nath Chomoalcy's A bed sushi the aid of B wath the intention of commitany 
theft of property belonging to B’s master. B with the consent of his master ‘ 
with a view to procure 4’s punist ment aided A in- carrying out the object. A 
having instigated B to abet him to do that which if ccmmittcd would kave been an 
offence was held guilty of having abetted in the abetment of an cfltnce, thcugh 
the offence of theft may not have been committed by reason of the cwner’s coment. 
In Srilal Chamana v. Emperor’, one S had instigated K, a bench-clerk of a magistrate, 
to instigate the latter to accept a bribe for acquitting an accused in a case pendi 
before hım and granting sanction against the ccmplainant in the case. K receiv 
such gratification as a police spy and intending to get S arrested but did not instigate 
the magistrate to accept the bribe. It was held that S was guilty of abetment of 
abetment of bribery under section 161 read with section 116. The ruling m the 
case under notice, that the abetment of an offence is an offence though the second 
abet. n: proves ineffective, is thus in accord with the precedents on the matter. 


IN THE MATTER OF VENKATESWARLU, (1950) 2 M.L.J. 207. ; 
A point of great interest concerning the privileges of a member of the State 
i under the Constitution of India en to be considered inter alia in this 
case. Under Article 105 of the Constitution of India, the pcwers and privik ges 
of each House of Parliament and of the members thereof shall be such as may fem 
time to time be defined by Parliament by law and until so defined shall be those: 
of the House of Ccmmons of the Parliament-of the United Kingdcm and of its 
members at the commencement of the Indian Constituticn. A similar provison 
is made by Article 194 in regard to the powers and privileges of the State Legis 
lature and their members. Thus broadly speaking the privileges of the members 
of the State Legislature shall, in the absence of any definition by the concerned 
Legislature by law passed in that behalf, be.the same as those available to the mu m- 
bers of the House of Commons in England at the commencement of the Indian 
Constitution. The Legislature in Madras has not so far by law defined or laid 
down anything in regard to the powers and privileges of its members. Exemining 
the pemiiues of members of Parliament in England, it is apparent that a member 
of Parliament is immune frcm arrest for a certain number of days before and after 
cach session. The object of the privilege is to ensure the safe arrival of the members 
and their regular attendance at the scene of their duties. The actual number 
of days before and after each session when the privilege was available fell to. be 
settled only in course of time. A of this, it is stated in Bacon’s Abridgement : 
“ It seems in good measure unse even at this day. It is indeed argued in most 
books, that members of Parliement have privilege eundo, morando, et redundo: and 
that they are entitled to privilege as well after a dissolution as a prorogation of 
Parliament. By two orders of the House of Lords, one dated the 28th of May, 
1624, the other the 26th January, 1628, it is declared that their privilege commences 
from the teste of their writ of summons to Parliament; and that upon every session 
and prorogation their privilege is for 20 days before and 20 days after each session, 
which one of the orders says is tim: enough for them to come from all parts of the 
realm, and to return: but the Commons never assented to this, for they claim 
as before and after each session”*. In Balckstone’s Commentaries, it is said 
the privilege of the Commoner from arrest is 40 days after every prorogation 
and 40 days Tetor the next appointed meetai Ta Goudy v. Duncombe’, Pollock, 
Q.B., held that the privilege from’arrest exists for 40 days before and for 40 days . 
after a meeting of Parliament and that the rule is the same in the case of a dissolu- 
tion as in the case of a prorogation. Whether the rule was originally only for a 
convenient term’ or for a ‘time certain’, the period of 40 days had been in 
Vogue for more than two centuries. The learned Chief Baron remarked : “ Such 
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has been the usage—the universally prevailing opinion on the subject ; and such 
we cae is the law ”. ines earlier case, Holiday ef Al’ y. Col; P1tt1, Parliament 
had been prorogued on 16th Apri] ; on 17th proclamation was ordered to dissolve 
it; on 18th April the Proclamation was published ; on goth April a member of 
Parliament was arrested. It was held that the member was entitled to privilege . 
redundo for a convenient time and that the member had been arresved within that 
time. -The period of privilege, here stated as a “ convenient time” 1eflects really 
the earlier position in the matter. The decision in In re Anglo-French Co-operatine 
' Socisty? is instructive in that it states the “ tradition ” as to- the actual period avail- 
able and also points out that the privilege applies also to a member ot an expirin 
‘Parliament who is not a-member of the new Parliament. In that case on 24 
February, 1880, at the instance of the liquidator of the above Society, the Court 
had directed Mr. Fortescue Harrison, M.P., within 4 days to deliver up on oath 
all moneys, documents, property etc., of the Society which had come into his posses- 
sion since the winding up. On 24th March, 1880, Parliament was first prorogued 
and later in the day dissolved. The new Parliament had been ordered to meet 
on 29th April, 1880. On 24th March, a motion taken to commit Mr. Harrison 
for contempt was refused, and on 6th April a renewed notice of motion was made. 
Mr. Harrison was not a candidate for any constituency and was on that day no 
longer a member of Parliament. It was held by Hall, V.C., that there has heen 
a tradition that 40 days is the time to be allowed both before and after each session 
and that the privilege will be available to one who was a member of the old but 
is not a member of the new Parliament. The immunity from arrest is, however, 
not available against the consequences of treason, felony or breach of the peace. 
Freedom from arrest doss not exist in the sphere of criminal process.3 A lying 
these. principles; it was held in the case under review that member of the dras 
islature cannot have immunity from arrest in the case of a preventive detention 
order and that the detention ther fore did not constitute a breach of privilege. 


Morucesa MUDALIAR v. GOPALAKRISHNA MUDALIAR, (1950) 2 M.L.J. a62. - 

` The term ‘scribe’ means ‘ writer’ or ‘ amanuensis ’. Whether the signature 
of a scribe can be regarded as amounting to attestation of a document has not been 
casy to answer. The meaning of the word ‘attest’ has been considered in a number 
of. English cases. In Ellis v. Smith‘, it was pointed out that attestation identifies 
aineline, that it carries a character and that the attesting witness must not merely 
have seen the execution but also subscribed his name as having seen the execution. 
In Bryan v. White®, it was held that ‘attest’? means the persons shall be present 
and: sec what passes and shall when required bear witness to the facts. The same 
view is found in Roberts v. Phillips*. In Burdett v. Spilsbury’, the Lord Chancellor `. 
observed :` “ The party who sees the will executed is in fact a witness to it; ifhe 


subscribes as a witness, he is then an attesting witness ”. ae ae to the decisions 
in this country, in Muniabpa Chettiar v. Ve Mamadi*, Abdur Rahim, J., 
remarked : “ Attestation does not consist merely in seeing the execution of a docu. 


ment. It requires a further act, that is, subscribing the name of the witness on 
the document as having seen the execution ”. The decisions would seem to 

that for a person to be regarded as an attestor, he should have in the first place 
seen the execution and secondly put his signature as a witness to such execution, 
In ‘Badri Prasad v. Abdul Karim®, the scribe had sigred the document before it was 
executed, and naturally, he could not be regarded as an attestor, ‘apart from any 
other consideration. If, however, the scribe had made the endorsement after the 
document was executed and attested, it was felt, it would be some evidence in favour 
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of regarding him as an attesting witness, Ayyasami Iyengar v. Kylasam Pillai*, Veerap- 
v. Muthukaruppa Thevan*. - In kanu v.-Laxman*,-the Bombay High Court 
observed that the time and place of-the scribe’s endorsement may show that he 
-did not witness the execution. The matter: was considered fully in Paramanva 
Udapan v. Krishna Padapachi*. ‘There a mortgage had-been.attested by two. witnesses 
and signed by the scribe-as the-writer thereof. - -One of the. witnesses was dead. 
‘The plaintiff did not examine the other. The writer of the document was examined 
and he deposed to seeing the document executed. The question was if such proof 
would suffice. In the course of his judgment, Seshagiri Ayyar, J., observed: 
“Tt would greatly depend upon the facts of each case whether a scribe is also, an 
attesting witness - . . >» In this country, less attention should be. paid to the 
name by which a person chooses to style himself than to the character he fills. It 
wil be a question in each case whether a scribe was intended to witness the execution 
of a document’. On the evidence before them the learned. Judges- were satisfied 
that the scribe in the particular case coyld be regarded as an-attesting -witness 
and the proof was sufficient. . The Privy Council had the question raised.before the 
Board in Sarkar Barnard and Co.-v.Alak-Manjari Kuari’. . There a-mortgage had been 
executed by two women. Their husband had signed the document. In.the body.of 
the document i. was stated that it was executed py the women with.the consent and 
permission of their husband. Only-one person had signed the mortgage deed as 
witness. On the question whether the husband’s signature could be regarded .as 
amounting to attestation, the High Court held that the husband had not purported 
to sign as attesting witness and that a person who signs only as signifying his approval 
to the-transaction is just like a scribe who signs after secing the execution of the 
document by the executants and that under section 59 of the Transfer of Property 
Act the mortgage must be deemed not to have been properly attested. On appeal, 
the Privy Council disposed of the matter summarily, in view of the finding that the 
band did not intend to sign as an attestor and there was no examination of 
the High Court’s view that the signature of a scribe may not amount to attestation 
of execution. In the instant case, it was argued that the -view -propounded by 
Seshagiri Ayyar, J., in Paramasiva Udayan's caset stands overruled by.the decision 
of the Privy Council in Sarkar Barnard and Co.’s case®. The learned Judge rejected 
the argument on the ground that there was nothing to support the contention 
in the judgment of the Privy Council which was rendered summarily and without 
discussion of the merits and. without any advertence to the question whether a 
scribe could under any circumstances be regarded as an attésting witness. There 
is much to be said for the view taken by S iri Ayyar, J. If in fact the scribe 
has witnessed the execution and then proceeded to affix his signature, the descrip- 
_ tion of himself as scribe is at the worst only an incomplete description. The fact 
that he had not described himself also as a witness cannot militate against his showing 
that he was something more than a mere scribe. It is the character he fills and-not 
the name by which he styles himself that is important. ' There is nothing in.law to 
prevent the scribe from performing a dual role. He may be an attesting witness 
and at the same time the writer. Only the fact that he was also an attesting witness 
will have to be properly established. . n. 


RaqHPar MaurRay 0. BHAGWANDAS DarvurA, (1950) 2 M.L.J. 350 (S.C.). 

If one may, with respect, say so, the above is a helpful decision on the questio 
whether a memorandum delivered after a deposit of title-deeds as security for a 
loan is compulsorily registrable, for being admissible in evidence to prove the charge. 
In Kedarnath Dutt v. Shamloll Khetiry*, Couch, C.J., observed: “The rule with regard 
to writings is that oral proof cannot be substituted for the written evidence of any 
contsact which the parties have put in writing. And the reason is that the writing 
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is tacitly considered by the parties themselves as the only repository and the appro- 
_ priate evidence of their agieement., lt tnis memoranuum was oi such a luacure 
that it could be treated as thc contract tor the, mortgage aud woat-the parues 

' considered as the omy repository and appropriate eviueuce of-ther agrecluent 1t 
would_be the instrument py wuch the cquilabie Mortgage Was crearea ana wuld 
come within secuon 17 ot the Registrauun Act.” ‘Lu statement was approved 
Lord Carson in Sworamoman v.. Luichmant, and he stated tne cnterion w be: 
‘Did the document consurute the bargan between the -partics ‘or was it Macrely 
‘the récord of an already completed tausucuon’’”’, In wat case, along with tue 
depomt of ttle-deeds there was a momo myucd and delivered to the crear which 
stated : “ We hand you herewith UuUe-decus relauny to (specitied property) «e'e 
this. please hold as security agaist advances maae to -us.”” Un tne taci of the 
` casc, the Prvy Council concuaed: “‘Incir Lordships have no doubt . 3 Seve 
that the memorandum in question was the bargam beiween the parties and that 
without its production in evidence the plainum could estabiiah no claim, and as 
it was. unregistered it ought to have been rejected.” ln Udla Sundaraunanar V. 
Nargyana Ayar’, Lord Tumin pointed out. tuat where the memorandum con- 
sidered is pacuo is only a record of tne particulars of the documents which it states 
have. been delivered as security ın pursuance of a prior agreement and does not 
state what were the terms of tne agreement or indicate the nature of the matter 
- for which the deeds were deposited as security, it remains a list of the documen}s 
deposited and no more, and is.not a document purporting or opebatiny’ to create 
or deciare any rigat, title.or itterest in.the property requiring registrauon under 
section 17.0f the Registration Act.: Lord Tomun concluded : ‘No such memo- 
‘randum’can be within the section iiniess on ius face it embodies such terms-and is 
signed and delivered at such time and place and in such circumstances as to leaid 
legitimately to.the conclusion that so far as the deposit is concerned it constitutes 
the agreement between the. parties.” It.may. be.noted that though the mimo 
may be handed over to the creditor along with: the title-deeds it muy not yet be 
registrable. The.time factor .is not decusrve. , In Hari Sankar Pal v. Kedar, Nath 
Saka’, the memorandum was delivered at a later date after the titk-deeds were 
handed over and yet it was held that registration’ was necessary. - The mortgagee 
had insisted on execution by the mortgagor of a memorandum of agreement “ evi- 
dencing the. said deposit and embodymy the-terms: and conditions, of: the loan.” 
In fact the title deeds were deposited accompanied. by.a memorandum when ‘part 
of the advance arranged for was paa, but some days later when the balance was 
given another memorandum was delivered ir superscasion of the carlier one and this 
stated the essentia} terms of the transaction. Two points emerge’ (i) the test 
to determine whether registration is necessary is to sec whether the document ° 
constituted the bargain between the parties or was only a record of an, already’ 
completed transaction ; (ii) The time when the memorandum was:given; whether 
contemporaneously with the deposit or later, is. not relevant., Inthe instant .case, 
the memoradum which was prepared subsequent to the deposit stated :. “ We 
write to: put on record that to secure the repayment of money already: due, to you 
from us on account of the business transactions between yourselves and inthe 
and the money that may hereafter become due... . we have this day deposited 
with you the following title-đeeds ..... . with intent to create.an equitable mort- 
gige on the'said properties to secure all moneys including interest that may be 
found, due and payable by us to you on account of the said transactions.” It was 
held by the Suprem* Court applying the above principles that the memorandum 
did not require registration.  / ae os. : 
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f NOTES OF INDIAN CASES. . 
. _  MANEKLAL Mansuxsaual v. Ho AMSHEDJI GINWALLA AND Sona, (1950 
2 MLJ 944 (8.0). ORMUS]I JAMSHEDII f Song, (1950) 
It was held in this-case that an agreement of lease creating a present demise . 
of property but not registered is admissible under section 49 of the Registration ` 
Act as evidence of part-performance and that a formal lease is not tecessary to 
attract the application of section 53-A of the Transfer of Property Act. Section 
27-A of the Specific Relief Act shows that in the case of a lease the equity of part- 
performance is an active equity as in English law. But the section applies only 
to contracts executed after first April, 1930. The defence of part-performance 
under section 53-A of the Transfer of Property Act will, however, be available to a 
person who has an agreement of lease in his favour though no lease has been exe- 
cuted and registered. All that would be needed are firstly a contract in writing 
duly signed in favour of the person setting up the defence and secondly some 
action on his part in part-performance of that contract. He can then maintain 
his possession. The instant decision elucidates these points. A f 


Momawman Isman. Maraoam v. Wazir Br Bi Sameena, (1950) 2 MLJ. cH 
The range and sweep of the provision in section. 132 (1) of the Code of Civ 
Procedure have often been the subject of consideration by Courts.. The section 
states: ‘Women who, according to the custom and manners of the country ought 
not to be com to appear in public shall be exempt from nal a ce 
in Court.” Various questions concerning the interpretation of these words suggest 
themselves : (i) what precisely is meant by ‘custom and’manners of the country °? 
ii) is the word ‘appearance’ to be tiken as synonymous with ‘attendance ’? 
ti) is the term ‘Court’ confined -to the room in Court where the Court sits in 


public or does it include any part whatsoever of the Court buildmg? One 
thing is clear. The custom and manners of the country cannot be the habits of 
any i lady. The question still remains whether the phrase would allow 


consideration of the customs and manners of a family or a small community. In 
Salma Bi v. Mohammad Ebrahim Saheb, it was stated by Mack, J.: “As I read sec- 
tior 132 (1) it is not the custom and manners or habits of a particular individual 
lady which has to be taken into consideration or the customs and manners of a 
ily or a small community but the customs and manners of the country as a 
whole.” In a country so vast as India and with so composite a population as it 
has, it would be difficult to speak of the custom and manners of the country asa 
whole. In fact, unlike in England, in this country, the validity of family customs 
has been recognised in-many contexts. Such being the case, it would seem that 
the phrase ‘custom and manners of the country’ will take im the custom and 
‘manners of a sect or community or even of a family. The, instant decision recog- 
nises. the propriety .of the conclusion. It seems to be a logical corollary therefrom 
that in judging whether a woman is exempt from personal appearance in Court, 
it is not so much her habits but how her community will regard it that should be 
considered. In Mohesh Chunder Addy v. Manick Lall Addy*, Mr. Justice Stanley ordered 
the issue of a commission even though it had been shown that the lady in question 
had on a previous occasion appeared -in Court and was examined seated inside a 
palanquin, on the ground that the community to which she belonged observed 
p Likewise in Chematkar Mohincy Debss v. Mohesh Chunder Bose?, revelyan, J+» 
observed that the Court should be ingly careful before it forced into 
public gaze a-woman, even though she might have gone outside the purda once 
cither by way of experiment or otherwise. In Balakeskwari Debi v. Jnanananda 
Banerjes*; Mookerjec and Welmsley, JJ., observed apropos of this question : 
‘No doubt a pardanashin lady may completely alter her modo of life and cease 
to be included im the statutory description of women, who, according to the customs, 
and manners of the country ought not-to be compelled to-appear in public.- When 
ee 
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this transformation has taken place, she-can no longer claim as of right, the statutory 
exemption formulated in section 132. But, ifshe is, in fact, a pardanashin lady, 
she is not deprived of the statutory protection, merély because she may have 
previously appeared in public.” In Solomon v. Jyotsna Ghosal!, the woman in 
uestion was a Hindu lady of good positior. in society who had definitély aban- 
onc the, protection of the purda. It was argued that though the lady may 
appear in public there was great prejudice against her appearing in the witness- 
box in Court and that the lady herself was -unwilling to appear in Court to give 
evidence. Greaves, J., said on those facts: “It is suggested that section 132 
applies exclusively to in and’ quasi-pardanashin ladies and that it was 
designed for persons who observed the purda system... . I.do not think that 
the lady, who, I am satisfied on the evidence, has abandoned entirely the protec- 
tion of the purda, and who upon the evidence before me, I cannot see has any 
intention of resuming it, ought to be comepelled having -regard to the feelings of 
her class, to appear in the witness-box, and I-am not repared to force her to do s0, 
because,-I think, that the Indian point of view, hak I think should be respected, 
would be that although the lady has abandoned the purda for the purposes to 
which I have referred, it would be something in the nature of an outrage if I were 
to compel her, having regard to her social position, to appear in the witness-box 
to give evidence in Court..... I think section 192 is wide enough to cover 
her case.” The decisions thus seem to hold that for purposes of section’ 132 the 
habits of the particular lady cannot be taken into consideration ; but, the customs 
and manners of a family or a small community may merit consideration ; that the 
relevant approach will be to see whether by reason of the lady being compelled 
to appear in Court the feelings of her community would be offended ;° if however 
a in lady has completely altered her mode of life and ceased to be included 
in the statutory description of women who by reason of the customs and manners 
of her country ought not to be compelled to appear in public the position will be 
different ; and, it is not correct to say that section 132 is designed only for persons 
who observe the purda system. . ge 
As to the meaning of the word “appearance,” it has been held, practically 
inanimously, that it is synonymous with “attendance”. One or two decisions 
have sounded a different note. Thus in Bilasroy Ssrowgee In re*, Lort-Williams, J.; 
remarked : “I am of opinion that the correct meaning of section 132 (1) of the 
Civil Procedure Code is that a lady who, according to the customs and manners 
of the country ought not to be compelled to appear in public, shall be exempt from 
personal appearance in Court, that is, from being exposed to the public gaze— 
such a person is exempt not from attendance in Court but from appearance in 


Court. I think ‘appearance’ means that: she shall not be com to come 
forth into view or become visible to the public ec.” In Mariam Bai v. Abdul 
Hamid Suleman*, Blagden, J., felt inclined to the same view if he was not 


compelled by authority to adopt a different conclusion? The view of Lort-Williams, 
i has, however not been accepted. In Sunder Devi v. Dattatraya Narhar*, Rachhpal 

ingh, J., observed: ‘‘If a pardanashin lady observing strict parda is ordered to 
attend the Court it means that she is compelled to appear in public.: Her face 
may be covered or she may be wearing a burka, but all the same she is compelled 
to appear in public if sho is ordered to attend the Court. This is against the spirit 
of section 192 of the Code of Civil Procedure. In families in which ladies observe 
strict purda, it is considered most objectionable for them to appear in public even 
with their faces covered. I am of opinion that the words ‘personal appearance’ 
used in section 132 mean ‘ nal attendance.” In Kissen Lal Kankoria v. Pur- 
shottam Das Halwasiya’, Edgley, J., said: “It will be scen that Lort-Williams, J. 
draws a distinction between personal appearance in Court and attendance in Court, 
but in my view, the expressions y mean the same thing. In.Order 26 
rule 1 of the Code reference is made to a person who is exempted under this code 

-1.~ -(1917) -I.L.R.45 Cal. 492.- ey RAS 4. --(1933)-1.L.R.-55-All, 666;-669. - 

R. I.L.R. 56 Cal 86 % : 

S- (reg) LL EL 340- $ >? AR po sa 


` 


\ 


g '’ THE MAPRAS LAW JOURNAL (N.LG.). - . oir 


from attending the Court. This portion of the rule can only refer to the exemption 
Sipe by sections 132 and 133 of the Code. It appears from the language which 

been used by the Legislature that women who according to the customs and 
manners of-the country-ought not to be compelled to appear in public, have as 
regards personal appearance been placed in the same category as ns who are 
exempted from personal appearance by reason of their rank under section 193. 
It cannot be contended that-persons fall within the latter category altho 
they need not appear in Court may be compelled to appear in Court.” In the- 
decision under notice, Rajamannar, C.J., takes the view that whatever difference 
there might be etymologically, the Court does not appear to make any distinction 
in practice between ‘‘appearance in Court”? and “‘attendance in Court.” 

In regard to the meaning of the word “Court,” in Mariam Bai v, Abdul Hamed 
Suleman, Blagden, J.’s inclination was to hold that it refers to the room in Court 
where the Court sits in public. The learned Judge also said : ““ The question does 
not seem to have before been considered whether the expression ‘‘in Court,” means 
in Court room, ie., the room in the Court building where the Court sits in public 
or whether it includes any part of the Court building ..... However that 
may be I do not think that a woman who is conveyed to the Court building m some 
suitably curtained vehicle and then escorted to a private room in that building, 
suitable and completely veiled in a burka or some other garment and is examined 
in a private room could be said to be making a nal ap ce in Court.” 

en, J.’s reasoning is that in such a case she will be to the.Judge not an observ- 
able form but only an observable voice. The view of Blagden, J., is accepted 
by Rajamannar, C.J., in the instant case, where the lady was prepared to depose 
before a commission. He said: ‘*On principle I see no difference between the 
house of the opponent’s counsel and the chambers of the trial Judge. In both cases 
the lady has to leave her house and go to another place. The general public 
can be shut out from the Judge’s chambers as effectively as, if not more than from 
the residence of the oppesing counsel. This would be equally so even if the exa- 
mination takes place in the Court room itself, but after excluding the general 
public from it altogether. During the examination, except the trial Judge and 
officers of Court and counsel and parties, others would not be present. “There is 
virtually no difference between such an examination and an examination on 
commission. But such a course would have the great advantage of enabling the 
trial Judge to listen to the deposition. I venture to think that such a course would 
not infringe the provision of section 132 (1) of the Code.” With all respect, it . 
may be stated that if what section 132 provides for is not merely exemption from 
appearance but also from attendance in Court, and if the word Court means not- 
merely the room in which the Court sits in public but every part of the Court 
building, then surely the examination in an oe Court premises even if 
it be in camera would be an infringement of statutory protection afforded by 
the section. 

The instant decision is also noteworthy for its refusal to take judicial notice unlike 
in Salma Bi’s case? cf a complete change in the customs and manners of the Muslim 
community in the State of Madras as regards the custom of gosha. That a Court 
is bound to take judicial notice of changes in certain circumstances is indisputable. 
The question will still remain as to the circumstances under which such notice should . 
be taken. 


PADMANABHA KAKKOTHAYA 2. KESHAVA DERINJITHAYA, (1950) 2 MLJ 438. 

This case deals with an interesting question in the domam of the law of 
contracts. It holds that if one of the persons liable to contribute did not or could 
not pay his proportion, that amount to be divided’ among other contributors 
only in the proportion of the benefit which each of them has received at the time 
of the original contract. In Anmachalam Seroai-v: Nottam Beer Vavu Rowther*; it 
was stated : “again if the judgment-debtors infer se should be found to have enjoyed 
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the original consideration for the debit which became merged in the decree in 
unequal proportions, it follows that it is such proportion that will govern, as between 
them their mutual obligations under the decree.” This view was accepted by the 
Patna High Court in Mt. Fagpatt Kusr v. Sukhdeo Prasad‘, These -were ,however 
cases of division of the original debt amount between the contributories. The 
decisions did not deal with cases where the division related to the contributory 
amount of the Ses eee as among the rest. Section 43 of the Contract 
Act provides in para 3 that if any one of two or more joint promissors makes default 
in contribution, the remaining joint promisors must bear the loss arising from such 
default in equal shares. Here again the paragraph does not concern itself with 
cases where a contributory has defaulted and the others have had to pay that sum, 
though the benefits received by them under the original contract had been in 
differing proportions. The position so far as English’ law is concerned seems to be 
fairly well settled and clear, In Dering v. Earl of Winchelsee?, it was pointed out that 
the doctrine of contribution is the result of general ge ha on the ground of equality 
of burden and benefit. In Lowe Y Sons v. Dixon & Sons*, Lopes, J., observed : 
“€ At Law, if severa} persons have to contribute a certain sum, the share which each 
has to pay is the total amount divided by the number of contributors; and no 
allowance is made in respect of the mability of some of them to pay their shares. 
But in equity those who can pay must. not only contribute their own shares but 
they must also make good the of all those who are unable to furnish their 
own contribution. Inasmuch therefore as the rules of equity prevail (see section 
25 (11) of the Judicature Act, 1873, the defendants must make good each one half 
of t which Lund, Beveridge & Co., are unable to pay.” full statement of 
the law covering a Situation like that presented in the instant case is made in 
Gardner v. Brooks*, where O’Brien, C.J., observed: ‘‘The right comes in equity 
originally and absolutely by the payment in di e of a common burden and 
has no existence whatever, inchoate or incomplete, till the payment is made. It is 
not therefore affected by what affects the contract .... The principle 
came into land from the civil law where it pursues exactly the ‘same conse- 
quences and distinctions that are found in equity all based on community of burthen 
and benefit from payment and more from agreement.’ It is thus clear that if 
there is an agreement among the parties in the matter, the agreement rules. In 
the absence of one, the principle of community of burden and benefit of payment 
governs. These are rules of equity founded im conscience. The position so set 
out has found a in AAA Serva v. EE ie Muthirian®, Following these 
leads, the learned Judges in the case under review have held that the Indian Contract 
Act has not provided for the contingency where the contributories have shared 
unequally thc benefit under the original contract and later on the question arises 
of sharing the liability created by one of the contributories defaulting to pay what 
he had to pay, and that it must therefore be regarded 2s a casus omissus. 


KUMARASWAMI CHETTIAR 7. CHINNATHAMBI CHETTIAR, (1950) 2 M.L.J. 453. 

This decision cuts interesting ground. It decides inter alia that the beneficial 
ownership which the partners ofan ilegal partnership may have in the properties 
of the partnership cannot form the basis of an action for partition or other similar 
relief. Under section 4 of the Companies Act, no company, association ar eT- 
ship consisting of more than 20 persons shall be formed for ing on any S 
for the acquisition of gain unless it is-registered as a company. Absence of regis- 
tration renders such a concern unlawful. Despite non-registration, the association 
can be beneficial owner of property. This was recognised in The Queen v. Tankard’ 
where Lord Coleridge, C.J., laid down : “‘It is true that they have no legal exis- 
tence as a company, association, or co-partnership ; but they are none the less 





beneficial owners of property ..... It does not follow that, because the club 
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had no legal existence as a co y, association or copartnership, the members 
‘had no legal existence as beneficial owners of property, It is untrue to say that 
they are not beneficial owners in fact..... It would be a very strong thing 
to hold that an association ‘not expresaly sanctioned by law, yet not crimmal, is 
incapable of holding any property atall”’ In R. v. Steiner, it was held that a person 
-could be convicted of embezzling or stealing the property of such an association. 
It was at the same. time recognised that such capacity for beneficial ownership 
notwithstanding, the association or its members cannot maintain any action in 
respect of any contract made by. that body. In Sykes v. Beadon*, Jessel, MR., 
stated the principle to be: ‘‘It is no part of the duty of a Court of justice to aid 
-either in carrying out an illegal contract, or in dividing the proceeds arising from 
an illegal contract between the parties tc that illegal contract.” A suit for accounts 
or dissolution will not lie at the instance of any of the members. In In re Padstow 
Total Loss and Collision Assurance Association®, Jessel, M.R., observed: ‘If the case 
tfalls within the terms of the 4th section the formation of the company is prohibited 
and itis impossible to suppose that the Legislature could have mtended that a company 
which is prohibited from being formed under the 4th section (of the Act of 1862) 
. be wound up under the 1ggth with all the consequerces that follow from it.” 
Likewise a suit for the recovery of money lent by the association is not maintainable, 
Jennings v. Hammond*. Nor will an endorsce from it of a promissory note in its 
favour be competent to sue for the recovery of the amount due from the maker, 
Shaw v. Benson’. A suit by a member of the association for recovery of the subs- 
-cription paid by him will however be cempetent. In Greenberg v. Cooperstein® 
an association with four branches was found to obtain subscriptions from 
-members of each branch and to lend to members out of the fund so 
formed money on interest. Each fund with its accretions of interest was divided 
up peniodically among the members rateably at a period of the year which differed 
in each branch. The association and its branches consisted of more than 20 persons 
and had not been registered under any statute. Disputes having arisen, a resolution 
for dissolution was passed. Some of the members sued the Secretary and the 
“Treasurer claiming administration of the assets, an account of the subscription 
‘received and its application, payment of the amounts due to them and other reliefs. 
In the course of his judgment Tomlin, J.; holding that notwithstanding non-regis- 
tration the Court was not debarred from affording relief to the members asking 
‘for the return of the money paid into the hands of ts for application for an 
illegal purpose, observed : “ t do not myself believe that the law is & powerless 
that when money is in the hands of persons who haw received it for application 


‘for ar ee purpose it cannot protect the contributories or enable them to recover it, - 
1 


before it has been applied for this illegal purpose.” The learned Judge held the 
-situation to be different from the cases where it had been held that an ill associa- 
tion could not recover money lent by it. In Butt y. Wenteaux’, Page Wood, V.C., 
“had stated : “It would be very difficult to persuade me that the members of such 
an association although they could not do more, or stir a step further without regis- 
tration were not sufficiently qualified to be called a company, to have back their 
money .. .. and the land and other mog acquired with the money, and to have 
an account from the promoters, whose duty it was to register, on the footing as 
-between them and the promoters of its being in truth a company, ard upon the 
-principle that a man could not aver any wrong or omission of his own as an answer 
‘to a bill seeking such relief.” But im neither case was it clear as to what relief 
would have been actually given on the account being taken. In India, in U Sein 
-Po y. U. Phyu®, it was held that though the members of the associatién could not 
-uc for an account of the dealings and transactions entered into by it and of the 

rofits, they had a right to sue for a return of their subscriptions and if these had 
Bee converted into land or other things they can be reconverted into money to 
nect the debts and liabilities of the association and then for repayment of the 
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subscribers. Where however the relief asked is not a return of the subscriptions 
simpliciter, but something different, as for instance, for a refund of the plaintiff’s 
subscription out of the proceeds by an auction sale of the assets of the association 
or in the alternative for a division of such assets and-award to the plaintiff of a 
certain share therein or in their sale proceeds, in Mewa Ram v. Ram 1, it was 
held that the relief of partition was one which involved the realisation.of the assets, 
payment of debts, sale of property and distribution of the surplus among members. 
and was in truth and substance what would be done in a suit for dissolution or 
winding up and therefore could not be permitted. In the instant case, there was no 
prayer for the refund of subscriptions and again the pee had run for several 
years and the moneys had been used for furtherance of its objects. In those cir- 
cumstances, the Court took the view that relief by way of partition of the assets 
could not be granted. 


DEVARAJA AIYAR V. SRINIVASAN, (1950) 2 M.L.J. 484. 

This is a copy-book decision and re-affirms the meaning of the phrase “‘ volun- 
tarily resides ”’ in section 20 (b) of the Civil Procedure Code as laid down by the 
earlier decisions in Madras, e ordinary residence of a nisa question of 
fact, and of degree in cach case. This was pointed out in ae Norris’, where it 
was held that a person who had taken up a room in a hotel which he paid for and 
from which he addressed letters and where he was constantly seen, ordinarily 
resided there within the meaning of the Bankruptcy Act of 1883, though his wife 
and family resided at Brussels and the person hi was going backwards and 
forwards to Brussels and other places. Another angle relating to the matter was 
brought out by James, L.J., in parte Brusil: In re Bowis?, when he observed 
that the word ‘resides ’ has no definite technical meaning but should be construed 
in accordance with the object and intent of the Act in which it occurs. In Nusser- 
wanjes Wadia v. Eleonora Wadia, it was no doubt stated that residence conferrmg 
jurisdiction within the meaning of section 2 of the Indian Divorce Act should be 
bona fide and not casual or as a traveller. The decision was however one with refe- 
rence to the particular context only. In the presidency of Madras, it had been 
laid down as early as Srinivasa Moorthy v.. Venkata -Varada A ar®, that temporary 
residence would by itself be a ground of jurisdiction and that the term ‘residence ” 
does not require that it should be permanent residence. It is noteworthy that 
the decision in the case was affirmed on appeal by tht Judicial Committee in 
Srinivasa Moorthy v. Venkata Varada Ayyangar*, without exception being taken to the 

_exposition of the law by the High Court as to jurisdiction arising by reason of tem- 
‘porary residence even. The instant case, treats the question as being finally 
decided so far at any rate as this Province is concerned. 


` BELLI GowDER v. Joout Gowner, (1950) 2 M.L.J. 639. 

Under the former Arbitration Act of 1899, it was held, generally, that it was 
not a comprehensive Act, that it dealt with a particular class of arbitration only, 
namely, where there was a written agreement to submit differences to arbitration 
in cases where, if the subject-matter submitted to arbitration were the subject of a 
suit, the suit whether with leave or otherwise could have been instituted in a 
Presidency Town, and that an award a ga an oral submission to arbitration of 
a matter to which the Act applied will not be invalid, Ponnamma v. Kotamma’, 
Ramaxtar Sah v. Lingat Singh®, Mathurdas v. Maganlal®. Mr. Justice Beaman had 
taken a contrary view in Rukhan Bai v. Adamji}®, but this view was repudiated in the 
last of the decisions cited supra. The scope and extent of the Arbitration Act of 
1940 have come for similar examination. In Gauri Singh v. Ramlochan Singh11, 
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one of the contentions was that a suit for ` enorcing an award made upon an oral 
reference was. outside the Arbitration Act, 1940. In holding that, 
such an award had no validity and could not be enforced, Meredith, J., said ; 
“I confess that in tackling this question and trying to ascertain the intention of 
the framers of the Act, I have at times felt inclined to throw up my hands in despair 
and exclaim ‘God alone knows what they did mean.’ We Judges can only 
do our best. It may be regarded as settled that, so far as schedule 2, Civil Pro- 
cedure Code and the Arbitration Act of 1899 were concerned an award based upon 
.an oral submission or reference to arbitration was not touched, but was perfectly 
Jegal and valid, and the award could be enforced by suit, though not by the special 
procedure under the provisions of the Civil Procedure Code or the 1899 Act. That 
Act was regarded as not exhaustive even in the limited areas where it was applicable 
iat Nc has the position been altered by the Act of 1940? In my opinion it has. 
The Act of 1899 was described as ‘An Act to amend the law relating to arbitration’ 
but the Act of 1940 is headed ‘An Act to consolidate and amend the law relating - 
to arbitration’ and the preamble says ‘whereas it is expedient to consolidate and 
amend the.law relating to arbitration in British India.’ It is an Act to consolidate 
the arbitration law. ‘This suggests that it is intended to be comprehensive and 
exhaustive. The legislators must have been aware that it had been settled that 
an award based upon an oral submission cannot be a valid award. It was known 
therefore, that there were two sorts of valid awards, and that to use the word ‘award’ 
without more, would in the circumstances be ambiguous. Yet that is just how 
the word has been used...... after defining an award ambiguously, the ambiguous 
word is used in stringent provisions to prevent any procedure with reference to 
awards other than that provided in the. Act.” After examining sections 47, 26, 
go and 32 the learned Judge held: ‘‘I think I am justified in holding .. . that 
the Act was intended to be exhaustive of the law and procedure relating to arbit- 
ration.” The same view has been taken in’ the present case in regard to the scope 
of the Act. Viswanatha Sastri, J., observed : ‘‘ The question whether it was intended 
merely to make awards on oral submissions unenforceable under the procedure 
of the Arbitration Act or to make them .invalid and unenforceable altogether, 
would depend to a large extent on whether the Act is exhaustive of the law of 
arbitration. I am inclined to think that it is. I therefore hold that an award 
passed on oral submission can neither be filed and made a rule of Court under 
the Act, nor enforced apart from the Act.”’. . ; 


Sussa REDDY o. ANDEMMA, (1950) 2 M.L.J. 650. 

That a receiver may be appointed in a bona fide litigation of the right of probate 
is well settled in English law, Watkins v. Brett!, Rendall v. Rendall”. In India, 
in Nirode Barani Debi v. Chamatkarini Dabi?, it is pointed out that a probate proceed- 
ing is not a suit in which there is property in dispute, as the only question in contro- 
versy in such a proceeding is that of representation of the estate of the deceased 

. and the Probate Court is therefore not competent to grant a temporary injunction 
under Order gg, rule 1, Civil Procedure Code. It was stated that the proper 
rocedure is to apply to the Court for the appointment of an administrator 
ite under the Probate and Administration Act, 1861 (corresponding to section 247 
of the Succession Act, 1925) and when such an application is made the Court may 

t a temporary injunction cither in exercise of jts inherent powers or under 

er 39, rule.7, Civil Procedure Code. In the goods of Stanley Austin Cardigan 
Martint, the proceeding was for the grant of letters of administration, An appli- 
ation for an injunction to restrain certain authorities from making payment of 
money lying with them and appertaining to the estate of the deceased was made. 
It was held that the application was not maintainable under Order gg, rule 1, 
Civil Procedure Code, but that the High Court may under its inherent powers as 
a Chartered High Court issye it when the ends of justice require. In Madras © 
ESE SASS I SC I TC SAR REI SEE AED Se Me 
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itself, in Namagiri Ammal v. Subba Rao1, pending an appeal from a decree granting 
probate to the respondent, the appellant applied for an injunction to restrain the 
respondent from taking possession of properties forming part of the estate, and 
from collecting certain outstandings. It was held by Rajamannar, J., that Nirode- 
Barani’s case*, was distinguishable as one where the application for letters of adminis-- 
tration was still pending unlike in the case before him where probate had been. 
granted and again the application was preferred pending an appeal and so it was 
not permissible to rely on any inherent powers the Court may possess on its original | 
side. In the case under review, it is pomted out that where in probate proceedi 
there is danger to the assets of the estate being secreted or otherwise dealt wi 
by the parties in possession, to safeguard such estate it would be just and proper 
to appoint'a receiver or administrator pendente lite. 


Tae Province or Manpras v.. THE District BOARD or T'ANJORE, (1950) 2: 


M.L.J. 663. 

This is an in ing decision relating to the levy of water cess and, if one may 
say 80, sums up neatly the principles of law applicable to the situation. It is now 
generally recognised that the extent of the right of irrigation available to 


zamindars and inamdars is to be gathered from the decision of the Judicial Com- 
mittee in Prasad Row v. Secretary of State*. ‘The law is well settled that the permanent 
settlement sanads and engagements arising out of inam settlements are engagements. 
contemplated by the Irrigation Cess Act of 1865. Also in the matter of considering 
the effect of su ents, the same principles ought prima facie to apply to the 
engagements implied in the mam settlement as to the ements ipked. in the 
permanent settlement, Yahya Ally Saheb v. The Secretary of State*, If at the time of 
the engagement, the inamdar or zamindar was drawing water to his lands froma 
channel of particular dimensions, the limit or measure of the inamdar’s right to 
water is not the extent of land cultivated as wet at the time of the inam or permanent 
settlement but is set by the a hn conditions such as the size of the channels and 
the nature and extent of the sluices and weirs, if any, governing the flow of water 
into such channels, Secretary of State v. Sri Varada Pas tha Swamigal®,. Where the 
zamindar or inamdar not only took the water from the channel but stored it in an 
irigation tank to facilitate a continuous supply of water, so long as the easement 
is not enlarged, even if more water is conserved the Government will not be entitled 
to levy water cess, Yahya Ali Saheb v. The Secretary of Statet.. An increase in the 
storage capacity of the tank by raising the bund or deepening the tank will not 
attract liability to levy of cess, so long as the dimensions of the feeding channe? 
situate within the inam village are not altered, ibid. In Sri Ekambareswaraswami 
Temple of Sirukarumbur v. The Provincial Government of Madras®, there was a.tank 
in the inam village which irrigated the lands of the mam village. Water to this 
tank was served by a channel belonging to Government known as Ammanam Kolak- 
kal which after supplying water to the tank passed on to a village lower down. The 
inamdars had raised the level of the surplus water of the and thereupon the . 
Government imposed a levy of water cess.. It was held by Somayya, J., that the 
levy was not warranted. The learned Judge observed: ‘“‘the only koU which 
would justify the Government in levying water cess is that the channel Ammanam 
Kolakkal was interfered with at its entry into the village or above, and that a larger 

uantity of water is taken from the channel than what was hitherto flowing into 

c village.’ In the case under review water was supplied to an mam village by a 
channel admittedly situated within the limits of the and water for irrigation 
had been drawn from the channel without any liability to pay water cess from time 
immemorial. After the construction of the Cauveri Mettur project the flow of 
water in the channel had become more certain and copious- The Government 
levied water cess on this ground. It was held that cess, in the circumstances was 
not leviable. 
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KrisHna Putar v. RANGANATHA Prat, (1950) 2 M.L.J. 759. 


Order 3, rule 4 of the Civil Procedure Code lays down that the appointment 
of a pleader to act for any person in any Court shall be in writing signed by such 
person or by his recognised agent and that ; such appointment shall be filed 
in Court and shall be deemed to be in force until determmed with the leave of the 
Court by a writing signed by the client or the pleader as the case may be and filed 
in Court, or until the client or the pleader dies ; or until all proceedings in the suit 
are ended so far as regards the client. Termination of a pleader’s authority can 
thus take place, apart from a case of death, only by (i) a writing filed in Court to 
that purpcse, and (ii) the Court according leave to so determine authority. A 
E EGA in the usual terms is held to imply necessarily the power to do every- 
thing necessary for th. proper conduct of the case and if the case had been decided 
ex parte to have that order set aside and the case heard on the merits and a fresh 

latnama need not be put in, Raghunath Singh v. Raghubir Sahai, Abdul Aziz 
v. Punjab National Bank*, Jwala Devi v. Brigunath Sahai*. In Bachubai v. Ibrahim‘ 
Macleod, C.J., observed: “‘ After -all, these rules with regard- to vakalatnamas 
are only prescribed ir order that, if a party does not appear in person the Court 
may know that oe appearing on his behalf is competent to appear. It 
seems to us to be taking an extremely narrow view of the rules with regard to 
vakalatnamas to say that the effect of the old vakalat had expired as soon as the 
ex parte decree had been passed, and that it would be necessary before a pleader 
could be heard that he should obtain a fresh one.” Where a pleader reports no 
instructions, the question arises whether the vakalat expires aubna nal. Re- 


porting no instructions, it is apprehended, will extinguish authority only if the two 
requirements set out-supra Ère satisfied, namely, it should- be in writing and the 
Court should accord leave. In Manickam- Pillai v. Mahudum Bathenmal®, it has 


been recognised that the statute does not require the writing containing the with- 
drawal by the pleader of his vakalat to be in any ified form and that no formality 
is necessary about the leave of the Court required for the withdrawal of the pleader. 
The decision does not, however, mean, that the writing can be dispensed with or 
that the leave of the Court to the withdrawal would not be necessary. In that 
particular case, on the day of the hearing, the plaintiff’s vakil asked for adjournment 
and stated that if it was not granted he had no further instructions to go on with 
the case. He also took the plaint and endorsed on it-‘“I have no mstructions 
except to apply for an adjournment.’ In the circumstances, it was held that there 
was a ‘‘ withdrawal ’’ of the authority of the vakil. In the instant case, because his 
clients were not ready, their advocate, through another advocate, reported no 
instructions. The suit was then decreed ex paris. In an application to set aside 
that ex parte decree the advocate tendered the old vakalat and did not file a fresh 
one. Horwill, J., held that a fresh vakalat should be filed. The learned Judge 
held that when a vakil reports no instructions it means that he withdraws his 
vakalat. To equate the reporting of no mstructions to the withdrawal of the 
vitkalat may not be justified. It can amount to a withdrawal only if the two 
requirements mentioned in Order g, rule 4 are satisfied. An oral rt of no 
instructions will not on the language of the rule have the effect of withdrawal.. 
In Manickam Pillai’s case®, it was endorsed on the plaint and that was held to suffice. 
In the present case there is no advertence to the necesity for writing. If the learned 
Judge meant that orally reporting no instructions amounts to a withdrawal of the 
vakalat it is not warranted her by the language of the rule or anything contained 
in Manickam Pillai’s case". - - 
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Duranswany, Nawu-7. MUHAMMAD ABBAS SAHI, (1950) 2 M.LJ. 778. 


This decision holds that a vendor of immoveable property remaining in pos- 
session after sale will not be entitled to interest on the unpaid purchase money 
irrespective of equities in the case. The right of an unpaid vendor generally to 
interest on the purchase money ‘has been long recognised. As to the date from 
which interest would run, in Ratanlal Choonilal Panalal v. The Municipal Commis- 
sioner of the City of Bombay, the law was stated by Lord Shaw as follows: “The 
right to interest depends upon the following broad and clear consideration. Unless 
there be something in the contract of parties which necessarily imports the opposite, 
the date when one enters into possession of the property of another is the 
proper date from which mterest on the a a price should run, On the one hand 
the new owner has possession, use and fruits; on the other, the former owner 
parting with these, interest on the price. This is sound in principle, and 
authority fully warrants it.” It is also the English law that the date when the 
vendor renders possession is the date from which interest will run, Fludoer v. 
Cocker, Greenock Harbour Trustees v. G. B S. W. Railway*, Birch v. Foy*. Adverting 
to the principle stated by Lord Shaw, Macleod, G.J., said in Pandurang Balaji v. 
Mahadso 5, that “ this is a principle of equity, and it is quite independent of the 

rovisions of the Transfer of Pro Act.” The basis of the principle laid down 
by the Privy Council was explained to be that the purchaser in possession and 
enjoying the fruits of the property should not at the same time be enjoying the 
use of the unpaid price, unless it can be shown that the parties have contracted 
to that effect. It follows that likewise the seller continuing in possession after the 
sale cannot at the same time claim interest on the purchase money apart from 
the equities of the case. The question of interest on unpaid purchase money is 
now governed in this country by section 55 (4) (b) of the Transfer of Property Ace 
Under that provision interest becomes payable from the date on which possession 
has been delivered. It is true that the provision as to the date was mtroduced 
into the Act by the Amending Act XX of 1929. But even without that ress 
vision, it had been held by the Madras High Court in Muthia Chetty v. Sinna 
elliam Chetty, that section 55 (4) (b) did not give the vendor an absolute right 
to interest on the purchase money irrespective of the equities and the circumstances 
of each case and that the section does not enact that the vendor is entitled to interest 
in every case. The learned Judges quoted with approval the following passage 
from Fry’: “‘it is obviously inequitable in the absence of express and distinct 
stipulation that either party to the contract should at one and the same time enjoy 
the benefits flowing from the possession of the property and those flowing from 
possession of the purchase money. The estate and purchase money are things 
mutually exclusive. ‘You cannot’ said Knight Bruce, V.C., in a case arising out 
of the sale of slob lands in Chichester harbour, ‘have both money and mud.’” 
In the case under review, a house in urban area had been sold on 1st October, 1945. 
Possession was delivered by the vendor to the vendec on 8th November, 1946 and 
it was found that till then. the vendee was in occupation. Interest was. clai 
on the purchase money from the date of the sale. It was held conformably to the 
Sri set out supra that interest can be claimed only from 8th November, 1946. 


S. V. S. Nomi Lrp. VELLORE v. DarvasiGAMANI MuDALIAR, (1951) 1 M.L.J. 18. 
The question that fell to be decided in this case was one practically bereft 

of authority. It was, however, a simple one. The question was whether, a 
from the holding of shares, any additional qualification can be imposed fora 
director. Sections 84, 93, 103 aad others as well as Regulation 70 of Table A 
and Regulation 77 of the Indian Companies Act relate to the share qualifications, 
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if any, of the diréctors as required by the Articles. The Act does not throw light 
on the question whether any additional qualification may be prescribed. In In re 
People’s Bank, Lahore’, on an application. under section 153 for the resuscitation 
of the Bank a contention was raised whether it would be necessary for a director 
elected by the creditors to hold some shares of the company. In that~ context 


it was observed : “‘ The only point on which counsel were not was whether 
under the law it was necessary for each director who is elected by the creditors 
to hold some shares in the company . .-. . I am of opinion that there is nothing 


in the Companies Act making it obligatory on a director to hold shares.” It is 
for the articles of association to préscribe the qualifications for the directors. Any 
qualifications so laid down can be changed only by a special resolution. ‘This 
pon was made clear in Navnitlal Chabildas v. Scindia Steam Navigation Co., Lid.,* 
t was there pein that inasmuch as the Indian Companies Act did not require 
that there should be any qualification for a director the company could provide 
that the qualification should be the. holding of shares of a particular value or any 
other value as may be determined by a general meeting. Repelling the argument, 
it was held that the company cannot the qualifications of a director as laid 
down in the articles of association except by a special resolution. In the instant case, 
the articles of association had provided that each director shall hold not Jess than 
2 $ shares. Subsequently a special resolution was passed at an extraordinary meeting 
of the concern providing for the holding of a fixed deposit, as an additional quali- 
fication for a director. It was held that there was nothing in the Companies Act 
which prohibits additional or different qualifications for directorship apart from 
the holding of shares. It was observed : ‘‘The holding of shares ... . is not 
a necessary sine quo non... . Equally it is clear to my mind that the shareholders 
may well desire to have other qualifications for a-pérson to be a director though 
it may not be a share qualification. There is nothing unreasonable, for instance, 
in having a minimum age limit with a view to justify confidence m the mature 
judgment of the person to be appointed, a literacy qualification or even a technical 
ification if the requirement of the company’s business should justify the necessity 
r the same in the opinion of the organisers or promoters or shareholders. Indeed 
in some cases, it may even be necessary in the interests of security of the State to 
prohibit a non-national from being in the directorate of a concern of national 
Importance, for instance, one for the manufacture of atom bombs or hydrogen 
bombs. The presence of an alien in the directorate of such a company promoted 
by a State would obviously be undesirable. I can find nothing in the Companies 
Act to preclude a provision for that. In truth the matter is left entirely to the 
discretion and judgment of the shareholders.” 


KRIsHNAMARAJU 0.-REDDAMMA. (1951) 1 M.LL.J. 49. 


Article 14 of the Constitution of India assures to every-person equality before the 
law. Article 15 prohibits discrimination by the State inter alia on the ground 
of sex. Article 1g provides that all laws in-force im so far as they are inconsistent 
with or in derogation of the rights mentioned in Part III shall to-the extent of the 
inconsistency be void. The term ‘“‘ laws in force ” includes laws passed by a-Legis- 
lature or other competent authority before the commencement of the Constitution 
of India. The nal Jaws of the Hindus by virtue of statutory provisions autho- 
rising their applicability to Hindus, as for instance, the Declaratory Act ‘(21 Geo. 
3, C. 70, section 17) and other enactments, or by reason of Sy a by judicial 
decisions will clearly fall within the ambit of the term “laws in force ” at the com- 
mencement of the Constitution. Any question therefore one rights of women \ 
will now have to be examined from that standpoint in regard to the validity of any 
discrimination found. So far -however as transfers infer vivos or testamentary 
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sitions by private individuals are concerned, these provisions have no operation. 
t passes under the transfer will be a matter of intention. Even there, there 
- are presumptions—oide section 8, Transfer of Property Act. In Ve 
v. Venkatasubbayya1, it was held that in the absence of any evidence that lands set 
apart for maintenance of a female member of the family were not intended to be 
resumed on her death, the p tion is that they are resumable. And in Man- 
gamma-v. Dorayya*, it was had by Banding Rao and K. S. Menon, JJ. that in the 
absence of direct evidence one way or the other there is no presumption as to the 
quantum of interest which a Hindu female takes in respect of immovable property 
given to her. It is to be noted that in both the decisions the sex of the party is 
assumed to carry a certain amount of significance. It is not treated merely as a 
uestion of intention arising from the terms of the grant but as a question where 
c sex of the grantee assumes relevance. This approach was due to what the 
Judicial Committee thought constituted the ordinary notions and wishes of Hindus 
m the matter of grants of pro to females, Shamsul v. Shswakram?. It seems to 
be debatable whether in view of the different policy deliberately adopted in legis- 
lative enactments like the Transfer of Property Act and the Indian Succession 
Act in <a to the quantum and quality of mterest that passes under a disposition 
and the Articles of the Constitution of India set out above, it would still ke open to 
invoke considerations which are inconsistent with modern trends and out of tune 
. with modern tendencies . The instant decision has merely followed the previous 
decisions on the matter and has not in any way ‘touched the question whether a 
different approach and outlook would be needed at the present time. ` 


Narayana Dossyu Varu v. Mapras Hinpu Rexicrous.ENDOwMENTs BOARD, 
(1951) 1 M.L.J. 62. i i 


_ In England the Judicature Act, 1925 (15 and 16 Geo: 5, c. 49) section 45 
re-enacting Judicature Act, 1873 (36 and 37 Vic., c. 66) section 25 (8) specially 
provides that an injunction by interlocutory order may be granted im all cases in 
which it appears to the Court to be just or convenient. It has been held that the 
words “‘just or convenient must-be read as “‘just, as well as convenient ”, Day 
v. Brownrigg*, Beddow v. Beddow’. A receiver can also be appointed only where 
it would be just and convenient to do so. It is however settled that the grounds 
for the award of these remedies are not the same. In India, while in r -to the 
appointment of a receiver the Court may, whenever it appears to the Court to be 
just and convenient, do so under Order 40, rule 1, so far-as injunction is concerned 
under Order 39, rule 1 there must be danger of waste, damage or alienation to pro- 
perty before the remedy can be granted. In Chandidat Jha v. Padmanand Singh®, 
an application for the appointment of a receiver under section 503 and for a tempor- 
ary Injunction under section 492 of the Civil Procedure Code of 1882 had been 
made and in that context the learned Judges pointed out : ‘‘ the distinction (between 
a case of injunction and a case of receiver) seems to be that, while in ei er case, 
it must be shown that the pope should be preserved from waste or alienation, 
in the former case, it would be sufficient if it be shown that the plaintiff in the suit 
has a fair question to raise as to the existence of the right alleged ; while in the latter 
case, a good prima'facis title has to be made out”. The question whether in an 
application for the issue of a temporary injunction and without the parties pepe 
for it, the Court can appoint a receiver has not been previously consid 
anywhere. It is true that under Order 39, rule 1 the Court may grant a temporary 
injunction or ‘‘make such other order”, These latter words will prima facte have 
to be construed ejusdem generis only and not as contemplating the award of some 
other remedy like a receiver which is separately provided for. In the instant 
case, the learned Judges observe : “No. authority has been brought to our notice, 
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which holds that if a plaintiff in a suit asks for an injunction restraining the defen- 
dant from interfering with his possession of the properti it is open to the Court 
to appoint a receiver and thereby dispossess the plaintiff 


RAMALINGA PILLAI 0. JAGADAMMAL, (1951) I M.LJ. 64. 


This is an interesting pronouncement on the subject of ific performance 
of contracts relating to the an of immovable pro Under section 12 (c) 
of the Specific Relief Act read with the Exnladaton to that section, the presumption 
of law is that a breach of contract to transfer immovable Ee cannot be ade- 
quately relieved by the award of money compensation. Whe owever, there is 
evidence that money compensation would be adequate and thi the fact is so found 
one performance cannot be decreed, Ramji Rao v. Kishore Singh. The position 
erefore is this: In a suit to enforce a contract to transfer immovable property 
the Court will grant specific performance unless special reason to the contrary 
appears. Even a term in the agreement to sell that in case the vendor sells the 
roperty to any other person he would be liable for the payment to the transferee 
his amount together with compensation and damages cannot detract from that 
right but must be understood as merely providing another remedy to the transferee 
in the event of the agreement not being carried out by the transferor, Sobharam 
v. Totaram Sitaram*. Under section 22, the discretion of the Court in awarding ` 
specific relief is not arbitrary but should be sound and reasonable and guided by 
pan 1inciples. In Davis v. Maung Shue Co.*, it was strongly urged by counsel 
f of R defence that as a decree for specific performance is discretionary 
it = should not be granted where the transaction is found to be onerous against the 
defendant. Repellmg the argument the Judicial Committee pointed out that in 
the absence of any evidence of fraud or misrepresentation on the part of the plaintiff 
which induced the deferdant to enter into the contract, the argument cannot be 
acceded to. Likewise in Sankaralinga Nadar v. Rainaswami Nadar* it has been held 
that specific ormance of a centract tc sell property cannot, where it was for 
proper consideration, be denied on the ground that subsequently at the time of 
the suit the value of the property has risen. The case under review pointedly 
refers to the position that a party entering into a contract for the sale if immovable 
roperty should not be allowed to avoid its perfornance te suit his own convenience 
by offering to pay damagvs and pleading that the disappointed party may well be 
compensated thereby. 


SUBBAYYA v. RAMALAKSHMT, (1951) 1 M.L.J, 143. 


This case decides that whether a suit for maintenance is by a Hindu wife or a 
Hindu widow, if a charge is asked for in respect of ed property and a decree 
is made creating a charge, section 52 of the Transfer of Property Act will apply- 
so as to protect the plaintiff against transfers effected pendents lite. ‘The principle 
of lis pendens is based on the maxim wt lite pendents mhil innovatur—during a liti- 

tion nothing new should be introduced. In Fatyaz Hussain Khan v. Prag Narain’. 
Lard rd Macnaghten observed that the correct mode of stating the doctrine of lis 
pendens, as Cranworth, L.C. observed in BATI v. Sabine®, is: “pendente lite 
neither party to the litigation can alienate the ER dispute so as to affect 
the opponent”. As pointed out by Sir Geo C.J., in Sudhirendra v. 
Ransndra? : “the basis of the doctrine is that to a suit cannot be allowed 
to shorten the arms of the Court in dealing with the suit”. The doctrine of Hs 
pendens thus operates where it is a property in dispute that is sought to be affected 
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and its object is to see that the Court’s dealing with the suit is not in any way pre- 
judiced. In Jayanti Subbiah v. Alamelu Mangamma}, it had been stated by Bhashyam. 
Ayyangar, J., that during her husband’s lifetime a Hindu wife had no doubt a right 
of maintenance agamst him but that was only a matter of personal obligation on the 
part of the husband quite independent of the possession of any property and it did 
not form a charge upon the property. The Kan only focuses attention to the 
fact that in the case of a wife vis a vis her husband the obligation in respect of her 
maintenance is of an even higher character than one that arises merely by virtue 
of possession of property and there is hardly any warrant for reading the obser- 
vation as postulating any inferiority of the wife’s right to maintenance as compared 
with that of a widow. Nevertheless, in Rattamma v. Seshachalam Sarma, it was so 
construed. It was also further stated that where maintenance was requested to be 
made a charge on her husband’s properties in a general way she is not asking for 
any right directly and specifically in respect of any property. Devadoss, J. said : 
““When a wife brings a suit against the husband for maintenance, and asks for a 
charge on the property belonging to him she does not ask for any right directly and 
specifically in respect of the property . . . . The mere fact that she mentions 
in the plaint all the pro ; belonging to her husband would not make the property 
the subject-matter of the suit ’’. Consequently the learned Judge held that the 
sale of the property by the husband pending the suit is not affected by lis aeie 
The learned Judge also added : ‘‘ The liability of the husband to maintain his wife 
or to provide for her maintenance is a personal one, and if he has property charge 
will be given against the property - . . . . The case of a widow claiming 
maintenance from her husband’s relations is different and their liability arises from 
there being family property in their hands”. A similar sentiment was expressed 
by Jackson, J., in Official Receiver Cuddapah v. Kalawa Subamma®. That however 
was only by way of obiter. The Bombay High Court also took the same view in 
Gangubai v. Pagubai*, where Justice Lokur observed : “ Ordinarily a suit by a Hindu 
wife for maintenance against her husband is a personal suit and any purchaser of 
the family property during the pendency of the suit is not affected by he rule of lis 
pendens °. The learned Judge proceeded to add: ‘But the doctrine of lis pendens 
does apply to a suit for maintenance by a Hindu widow in which she claims to have 
her maintenance made a charge on specific immovable property and a decree is 
passed creating a charge on such property”. Lokur, J., follows Devadoss, J., in 
maintaining a distinction between a wife’s claim and a widow’s claim to the dis- 
advantage of the former. In Sestharamanujacharpulu v. Venkatasubbamma®, pending 
a suit for maintenance by a widow asking for a charge on properties specified in 
the paint, execution was taken out on a decree obtained by a creditor of her hus- 
band’s brother and one of the main questions discussed was “‘ whether the doctrine 


so as to affect the rights of any other party to the suit under any decree which may 
be made therein ”. It is to be noted that the language is general and not restricted 
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family, Venkatasubba Rao, J. said: “That the doctrine of lis pendens, applies 
to maintenance actions, can on the authorities admit of no doubt . . . Mr. 
Rajah Aiyar’s contention that the rule of lis pendens does not apply as the charge 
was claimed on all the properties of the family, is entirely 4 force. ‘True, 
if the properties are not specified or if they are enumerated merely for enabling 
the Court to fix the quantum of maintenance—in either case the doctrine will have 
no application, but if the property is sufficiently designated so as to make it directly 
and specifically the subject-matter of the litigation, the fact that the charge is claimed 
over all the properties of the family can make no difference. If in Rattamma v. 
Seshachalam Sarma}, is implied a different rule we must with all respect dissent from 
it”, In Rajya Lakshmidevamma v. Subba Rao*, there was a claim for maintenance 
by a wife coupled with a prayer for a declaration of charge on a sufficient portion 
of the properties mentioned in the plaint. It was held by Varadachariar and 
Pandrang Row, JJ., that the doctrine of lis pendens would be attracted so as to 
render any transfer of property made pendente lite subject to the decree in the suit. 
The observations of Devadoss, J. in Rattamma’s case} were dissented from. It was 
observed : ‘‘It is sufficient if upon a reading of the pleadings in the case the identity 
of the property involved in the litigation could be acertamed. If that is the true 
position, we do not see why it should make any difference when the lady who claims 
maintenance prays that a charge may be declared not on all the properties but on 
a sufficient portion of the properties. All the properties are involved in the lis so far 
as her prayer is concerned, but she also refers to the undoubted discretion which the 
Court to restrict the charge to any reasonable portion of the prcperties”’. In 
the instant case a wife had filed a suit for enhancement of maintenance already 
decreed to her, many years earlier, and for a charge on the properties set out in the 
plaint schedule. Four days after the wife’s suit had been filed the husband sold 
certain properties. On the question whether the doctrine of lis pendens will apply, 
an affirmative answer was given in accordance with the later pronouncements of the 
Madras High Court. 


In re K. V. R. S. Mant, (1951) 1 M.L.J. 184. 


The principle emerging from this decision is that where with knowledge of 
all the materials to which a particular witness can speak and with intention to call 
him as a witness, the prosecution has intimated to the Court that it intends to call 
him as a witness but fails to do so, the Court cannot exercise its powers under section 
540, Criminal Procedure Code to call such person as a Court witness to fill up a ga 
in the prosecution case. The English practice in these matters is well ised. 
In In re Enoch and Zaretsky, Bock & Company®, it was stated that in a civil suit the 
judge has no right to call a witness not called by either party unless he does so with 
the consent of both of the parties. It is also established that that rule does not apply 
to a criminal trial where the liberty of a subject is at stake and where the sole object 
of the proceedings is to see that justice is done as between the subject and the State. 
The decisions in Regina v. Chapman‘ and Regina v. Holden® establish that eae 
judge at a criminal trial has the right to calla witness not called by either the prose- 
cution or the defence, if in his opinion the course was necessary for the furtherance 
of justice. At the same time, it has been realised that injustice may ensue unless some 
limitation is imposed as to the point in the proceedings at which the Judge may 
exercise the right. That limit is to be found in the observations of Tindal, C.J. in 
Regina v. Frost : “‘ There is no doubt that the general rule is that where the Crown 
begins its case like a plaintiff in a civil suit, they cannot afterwards support their 
case by calling fresh witnesses, because they are met by certain evidence which 
contradicts it. They stand or call by the evidence they have given. They must 
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close the case before the defence begins, but if any matter arises ex improviso which 
no human ingenuity can foresee on the part ofa-defendant in a civil suit, or a prisoner 
in a criminal case, there seems to me no reason why that matter which so arose ex 
improviso may not be answered by contrary evidence on the -part of the Crown ”. 
In Rex v. Dora Harrist, Avory, J., points out that while, the above rule no doubt 
applies only to a witness called by the Crown and on behalf ofthe Crown, the rule 
will ually apply to a case where a wintess is called in a criminal trial by the judge 
Shee the case ior the defence is closed and that the practice should be limited to a 
case where a matter arises ex improviso which no human ingenuity can foresee, 
on the part of a prisoner ; otherwise injustice would ensue. The learned Judge 
also said: ‘‘In the circumstances, without laying down that in no case can an 
additional witness be called by the judge at the close of the trial, after the case for 
the defence has been closed, we are of opinion that.in this icular case the course 
that was adopted was irregular’’. Section 540 of the Criminal Procedure Code 
is very wide, terms. It enables a magistrate to examine any person as a witness 
at any e of a proceeding. Where it is essential to the just decision of the case 
he is bound to do so. Noristhe section limited. only for the benefit of the accused. 
_ It will not be an improper exercise-of the power merely because such evidence 
pa gee the prosecution and not the accused, Narayanan Nambiar, In re*, The Courts 
in India have generally taken the view that the very width of the powers given to 
the cre gins by section 540 requires a corresponding caution.in using those powers. 
In Sital Singh v. Dalganjan Singh®, it was held that to put in an entirely list of 
witnesses by the prosecution, its case was closed would-not be permitted by the 
section. In Ramachandra Prasad v. Emperor‘, it was found that the object of letting in 
additional évidence was to close a fap in the prosecution evidence and it was held 
that section 540 should not be used for the p se. In Narayanan Nair v. Bhargavi 
Amma', the original prosecution evidence paced no case against the accused 
and the court had based its finding on evidence subsequently let and this was consi- 
dered as not proper. -In Collet v. Emperor®, the prosecution did not examine the 
wife of the accused as it was clear that she would not give evidence in favour of the 
prosecution. So the judge was persuaded to examine her as a Court witness with 
a view to cross-examine her. It was held that the course was not justified. Follow- 
ing the leads afforded by the several decisions. in the case under review, it was 
held that although 'the Court can examine a witness at the instance of the prosecution 
or defence, still when the prosecution asks the Court to examine him because it 
could not examine him though it had intended to do so, that should be no ground 
for the Court to exercise its discretion under section 540, Criminal Procedure Code. ~- 
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Rajagopalan and g i i Srinivasa Ayyangar v. Revenue Divisional 
Chandra Reddi, FF. `` Officer, Pollachi. 
16th October, 1951. : _ Appeal Nos. 588, etc., of 1947. 

Land Acquisition Act (I of 1894)—Acquisition of agricultural 
of net income of, for purpose of fixing the quantum of compensation papable—Principles. 


Agricultural lands cannot be valued solely on the basis of the return from gilt- 
edged securities at'the time of the acquisition, i.e., the notification under section 4 
of the Land Acquisition Act. To that extent agricultural lands diffe: from two of 
the other of immovable property, melwaram inferest even in agricultural lands 


and sites with buildings thereon situate in urban areas. “The number yoars of 
purchase should be fixed with reference to the return from gilt-edged ties on 
a uniform basis for all these three types of pro The years of purchase arrived 
at on the basis of gilt dirge alos be fixed in the case of tural 


lands after making due allowance for normal bare of seasonal failures. 

If there is to be a rigid rule that the maximum to be permitted in the case of 
agricultural lands should be a twenty years’ purchase, it should be achieved only 
by legislation. The Courts cannot and they have not laid down any such rigid 
aa inflexible rule. . 

Case-law dicise 


G. Srinivasa Ayyangar and S. Thiruengadatha A arin Apei Ne. 588 of 1947; 
F. C. Vesraraghavan in Appeal No. 7 aot 1947 ; vernment Pleader (P. Satya- 
narayana Raju) and V. Balakrishna Eradi in Appeal Nos. 760 to 764 cf 1947; D. 


Ramaswami Ayyangar and T, P. Kannabhiran in yee Ne. 776 of 1947; M. R. 
Narayanaswami in Appeal No. 777 of 1947; pean tee and N. C. 
Srinivasan in Appeal No. 15 of 1948, for Appellan 


The Government Pleader (P. Sabinaren Raju) ard F. Balakrishna Eradi in 
Nos. 08. 588, 48s J 776,777 of ‘gia An as 15 of 1948 ; N. C. Vijaya- 
Srinivasan in A A No. 2 arayanaswami in Appeal 


No. 761; T Srinivasa Ayyangar and S. Thireoencadatha ie Ap No. 762 ; 
V. C. Vesraraghavan.in Appeal No. 763 ; D. Ramaswami Ayyangar and T. P. Kanna- 
biran in Appeal No. 784 for Respondents. 


‘HES. .. eae . ‘Appeals dismssed. 
‘Subba Rao, J. ` Kalidas v. Fakir Mohammad Sahib, 
1st NovetiBer, 1951. -§. A. No. 712 of 1948.. 


Civil Procedure Code (V of 1908), Order 34, r. 4 .(4)—Puisne mortgages impleaded 
in. first mortgages’s suit—Right to apply for final decree. 

`A puisne mortgagee who has been impleaded in a suit ¢ first mo: e 
and obtains a preliminary decree can een off the first 
mortgagee) apply fora final decree in the same manner as the eae e A tae 
done aade clau (4) of rule’4 of Order 34 of the. Code of. Procedure. Order 

rule.4 (4) Grad aao of tie teres ws be emubodi in a preliminary decree 
tor the the sub-rule provides for such variations as the of the case may 
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r When there is a preliminary decreo in favour of the puisne mortgagee, 
that decree is discharged by any of the ways known to law, the party in whose 
favour such a decree is made will be entitléd to pursue the other and necessary 
steps to realise the amount decreed to be paid to fim. D 


(Case-law considered). v 
P. Somasundaram and P. Suryanarayana for Appellant. 
Respondent nòt represented. 


K.S. ; — Appeal allowed. Leave refused. 
[Full Bench] 

Rajamannar, C.F., Raghava Rao Dakshinamoorthy v. Thulija Bai. 

and Venkatarama Aypar, Ff. C. M. P. No. 4955 of 1950. 


gth November, 1951. 


Madras Buildings (Lease and Rent Control) Act (XV of 1946), section 7 (3) (a) (i) 
-Premises suitable for residential purposes let out for non-residential purpose—Landlord 
if can claim the sams for his own otcupation as residential premises. 

What is at the inception a residential building may well become a non-resi- 
-dential building by force of the terms of the letting and any conversion after 
the letting, of a residential building into a non-residential one may well take place 
within and only within the limits which the statute prescribes. That, if prior to a 
letting, a building happens to have been of one character it must for ever that 
character irrespective of what the effect of the letting or of the acts of parties subse- 
quent to he letting may be, seems to be difficult, if not, impossible position, The 
original design of the structure may have been one suitable to residence, but if by 
the letting it becomes non-residential in character, there is no reason why one 
may not take it as such for the purpose of section 7, sub-section (g). Ifa landlord 
has let out a’building for a reaidential or non-residential purpose as the case may be 
it is only fair that when he seeks an order directing the tenant to put him in pos- 
session of the property, he has to show that he the requirements of sub- 
clauses (i) or (ti) of clause (a) of sub-section (3) of section 7. ving let out the 
building as for a non-residential purpose, it would be unfair if he were allowed 
to urge the requirement of the building for his own occupation which is really a . 
condition of his seeking to recover a residential building let out by him. The 
purpose of the letting and the condition of the landlord’s recovery have alike refe- 
rence to a residential or non-residential purpose according as a given case falls 
under sub-clause (i) or sub-clause (#) of sub-section (3) (a) of section 7. 


R. Ramamoorthy Aiyar, A. Nagarajan and A. Viswanathan for Petitioner. 
P. S. Panjatchara ‘\Mudaliar for 1st Respondent. 


KS. — Application allowed. 
Subba Rao, 7. Adinarayana and Brothers v The State of Madras. 
' gth November, 1951. ' W. P. No. 245 of 1951. 


Madras General Sales Tax Act (IX of 1939)—Petition for issus of writ of certiorari 
for setting aside ordsrs of assessment by Commercial Tax officer fined on: cipal, yee 
Revision by Board of Revenue—Not sustainable as other remedy by civil suit is available’ 

A petition for the issue of a writ of certiorari for setting aside the order of the 
Board of Revenue, rejecting a revision petition against an appellate order con-' 
fimin an order assessing sales tax, is not sustainable as the aggrieved assessce could 
have a suit in'a civil Court for the relief. z 


T. S. Narasinga Rao and N. Balachandrudu for Petitioners. 
-The Government Pleader (P. Satyanarayana Raju) on behalf of the State. 
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Rajamannar, C.J. and Sambandam v. General Manager, South 
Venkatarama Ayyar, F. Indian Railway. 
13th November, ‘1951. C. M. P. No. 14078 of 1950. 
tution of India (1950), Articles 310 and 311 —Sco Railway Safeguarding of 
National Security Rules—Dismissal of Railway servani Necessity to conform to 
the rules 
The Government has a right to terminate the setvices of a civil servant at will 
and the only restrictions on this power are those expressly enacted in the Consti- 
tution. Though a Railway administration has a right to terminate the services 
of an employee under rule 145 of the Indian Railway Establishment Code that 
rule does not apply to a case where an employee is dismissed under the Railway 
Safeguarding of National Security Rules. In such a case unless the procedure 
ibed by those rules had been properly followed the dismissal is wrong. 
ether in fact it was a case of termination of services or dismissal is a question of 
fact to be determined on the circumstances of the case. An order for compulsory 
retirement falling within rule g of the Railway Safeguarding of National 
Security Rules cannot be said to be one terminating the services. Where the 
procedure prescribed in rule 4 of the Rules have not been followed T that no 
nótice of the final crder proposed to be taken was given to the employee) the order 
of dismissal is illegal and inoperative and must be quashed by a writ of certiorari. 
The rule that the Court will not ordinarily interfere with an order where there 
is another adequate remedy available to the party is a rule of discretion for the 
guidance of the Court and not a limitation on its power. . 


K. V. Ventatasubramania Ayyar for Row and Reddy for Petitioner. 
O. T. G. Nambiar for King and Partridge for Respondent. i 


KS. — Order quashed. 
Rajamannar, C.J. and Venkatarama Ayyar, F. Abdul Azeez v. Pathuma Bi 
15th November, 1951. C. R. P. No. 300 of 1951. 


Civil Procedure Code (V of 1908), Order 32—Muslim woman who is major according 
to her personal law but minor under the Majority Act—Cannot bring a swit for dissolution 
of marriage unless represented by a next friend. 

A Muslim woman who is a major according to her personal law but is a minor 
according to the provisions of the Indian Majority Act, is not entitled to bring a 
suit for dissolution of her marri without belt g represented by a next friend. 
S 248, reaffirmed. 17 Luck. 572, approved. 55 Bom. 160: A.LR. 1948 

66, dissentea from. ere such a suit is filed by a minor without next friend 
the proper course is to return the plaint as not having been properly presented and 
not to dismiss the same on account of the defect in the presentation. 

C. S. Swaminatha Ayyar for Petitioner. 


B. Pocker and S. M. Mohidesn for Respondent. 


KS. ° "Petition allowed. 
(Full Bench) l ' 

Satyanarayana Rao, Rajagopalan . Venkataratnam v. Seshamma. 

rgad Chandra Reddi, JJ. A. A. O. No. 460 of 1950. 


x” Ígik November, 1451. : ; 
Madras Agriculiurists Relief (Amendment) Act (XXIII of 1948), section 16, clauses 
(ii) and (iii)—Respectine scope and application. . 

Clause (i) of section 16 of Madras Agriculturists Relief. (Amendment) Act 
(XXIII of 1948) applies to pending proceedings, that is proceedings which were 
instituted re the commencement of the Act but which did not’ become final 
before such commencement. It implies therefore that if the decree or .order 
passed in a suit a Sr final before the commencement of the Act 
the provisions of the Act cannot be applied tg such sui or prococding, But in 


\ 
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clause (ii) of section 16, the words “‘in which the decree or order passed ‘has 
not become final” do not occur. It is quite general and applied to all suits and 
proceedings in which the decree or order has not been executed or 
satisfied in full before the commencement of this Act so that it seems to apply to 
decrees or orders even if they had become final before the commencement of 
this Act provided the decree or order has not been executed or fully satisfied. 
A reading of section 16 (i) and (ii) would that clause es would 
apply exclusi to executable decrees or orders which though they’ have 
become final re the commencement of the Act are still in the stage of 
unfinished execution and at the stage at which satisfaction was no! fully received 


The view taken by Subba Rao and Somasundaram, JJ., in G. M. A. Nos. 
316 and 391 of 1947 held to be erroncous and overruled. 


C. Rama Rao for Appellant. 
E. Umamahsswaram, A. Kuppuswamy and T. Ramachandra Rao for Respondents. 


KS. Appeal allowed and application 
Subba Rao, J. Krishnayya v. Subbarayudu- 
21st November, 1951. S. A. No. 1008 of 1948. 


Madras Agriculturists Relief Act (IV of 1938), section g—Not applicable to debts 
incurred after the Act came into force. 

Where in respect of renewals of provotes no portion of a debt has been incurred 
before 1st October, 1932, the debt cannot be traced back and the debtor -is only 
chtitled to get under section 9 of the Agrirulturists Relief Act in respect of such 
debt the relief of reducing the rate of interest as provided therein. The Amending 
Act, XXIII of 1948, has noct effected any change in this respect. (1943) 1 M.L.J. 
'231, 1elied on. (1945) 2 M.L.J. 565 ard (1942) 2 M.L.J. 307, referred to. 

M. S. Ramachandra Rao and M. Krishna Rao for Appellant. 

U. Setkumadhava Rao for Respondent. : 


K. 8. Appeal dismissed. Leave refused. 
Subba Rao, F. Khader Basha Sahib v. Kamalamma. 
23rd November, 1951. , A. A. A. O. No. 204 of 1949. 
_ Madras Agriculiurists Relief Act (IV of 1938), section 4 (h)—Amendment of 1948 
raising amount of valus of p owned by woman creditor to 6,000 coming into 


operation when appeal was heard—Nocessity to give opportunity to debtor to let in further 
evidence to show the valus. 5 

, Where the amendment of section 4 (A) of the Madras Agriculturists Act in 1948 
(raising the value of the property owned by a woman from Rs. 3,000 to 6,000 to 
-exempt her from the operation of the ee Relief Act) came into operation 
at the time of hearing the app it is but fair that another opportunity should be 
given to the parties to adduce evi ce on the basis of the new amendment. The 
person who claims exemption under section 4 (A) will have to establish that she 
came under the provision. But when the entire evidence has been adduced in a 
caso, the burden of proof is not really material. 

_K. Vallabeswara Rao for Appellant. 

Messrs. Ramanujam and Venkataseshayya for Respondents 


KS, Application remanded, 
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Rajagopalan, F. Piabhakara Pattabi Rama Rao v. Verkata Subbamma. 
2grd November, 1951. A. -A. A. O. No. 88 of 1950. 
Civil Procedurë’ Code (V of 1908), section 60 (1) (c —Scope—Agriculturist— Test— 
Woman not cultivating lands personally—tIf entitled to of section 6o (1) (c). 
It is not one of the conditions that the perscn claiming the benefit of section 60 (1) 
c), Civil Procedure Code, must himself or herself actually cultivate the land. 
tivation of the land-through any agency ir part or in whole would not be suffi- 
cient to take him or her outside the scope of section 60 (1) (c) of the Civil Procedure 
Code. Ifa debtor is dependent upon the cultivation of the lands and is unable 
to maintain herself otherwise will make her entitled to claim protection as an 
agriculturist. That the whole of the cultivation was carried on through paid 
servants does not make her any the less an agriculturist within the meaning of 
section 60 (1) (c) of the Civil Procedure Code. (1937) 2 M.L.J. 11: LL.R. 
(1937) Mad. 777 (F.B.), referred to. 
M. P. Somasundaram for Appellant. 
D. Narasaraju for Respondent. 


KS. Appeal dismissed. Leave refused. 


Ramaswami, J. Vepa Reddi, In re. 
28th November, 1951. i Cr. R. C. No. 1204 of 1951. 
(Cr. R. P. No. 1173 of 1951.) 

Catile Trespass Act (I of 1871), section 10—Specific finding that there has been damage 
—If essential to warrant seizure of trespassing cattle. 

A specific finding that there has been damage is not essential to warrant 
seizure of the trespassing cattle. The absence of such a finding will not vitiate 
the proceedings. 

Narayanaswamy Mudaliar and V. Sriramamurthy for Petitioners. 

The Public Prosecutor (V. T. Rangaswami Aiyangar) on behalf of the State. 

KS. Conviction confirmed and sentence reduced 


X 


Ramaswamt, J. Narasimhulu Chetty, Jn m. 
28th November, 1951. Cr. R. C. No. 1059 of 1951. 
(Cr. R. P. No. 1040 of 1951.) 


Cotton Textile Control Order (19}8)—Excess unaccounted for only four yards—Law 
should ignore such trifles—Penal Code (XLV of 1860), section 95—. izable. 


Where the excess unaccounted for is only four yards, law should ignore such 
trifles. Section 95 of the Penel Code is applicable. 


A. Subramaniam for Petitioner. 
The Public Prosecutor (V. T. Rangaswami Ayyangar) on behalf of the State. 


KS. Petitioner acquitted. 
Ramawami, J. | Malliah, In re. 
goth November, 1951. Crl. R. C. No. 373 of 1951. 


(Crl. R. P. No. 372 of 1951). 
Criminal Procedures Code (V of 1898), section 263—Bench Court—Summary trial— 
Proper procedure. 
Where the records of a summary trial before a Bench of Magistrates does not 
show the nature of the accusation against the accused, the subst ance of the evidence 
` i 
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of ie prose cation witnesses from which it can be inferred which such evidenct 
was believed by the Magistrate and the defence of the accused if any, the con- 
viction and sentence by the Bench Court must be set aside. 


J. V. Suryanarayana Rao, M.S. Ramachandra Rao, M. Krishna Rao and C. S. Govinda- 
swami for Petitioner. 


The Public Prosecutor (V. T. Rangaswami Aiyangar) on behalf of the State. 


K.S: Lai Petition allowed. 
Ramaswami, J. l Periah v. Chendriah. 
grd December, 1951. CrL R. C. No. 684 of 1951. 


l (Crl. R. P. No. 678 of 1951.) 

Penal Cods (XLV of 1860), section 341—W rong ful restraint—Gist of offence. 

The offence of wrongful restraint is linear in its scope, while wrongful confine- 
ment is circular in its character. Wrongful restraint is keeping aman outof a place 
whore he wishes to be and has a right to be. Physical presence of the obstructor 
is not necessary ; nor is any ac assault necessary and fear of immediate harm 
restraining a man out of a place where he wishes to be and has a right to be is 
sufficient to constitute an offence under the section. The slightest unlawful 
obstruction to the liberty of the subject to go when and where he likes to go, provided 
he does so in a lawful manner, cannot be justified and is punishable. 

B. Lakshminarayana for Petitioners. 

The Public Prosecutor (V. T. Rangaswami Aipangar) on behalf of the State. 


M. A. Narasappa Chowdhari for Respondent. 


KS. — Order modified. 
Ramaswami, 7. Parthasarathy and others, In re. 
3rd December, 1951. Crl. R. C. No. 687 of 1951. 


(CrL R. P. No. 681 of 1951.) 
Madras City Police Act (III of 1898), sections 45 and 46—Scope. 
_ _ Where it is found that certain friends occupying the same premises and findi 
nothing more useful to employ their time than a friendly game of cards were foun 
laying cards and that apparently on account of ill wishers to them the police have 
tipped off and a raid had been arranged and search warrant had been granted 
without adequate care and attention and a wholly unnecessary prosecution had 
taken place and a wholly unwarranted conviction had followed, it must be set aside. 
Sections 45 and 46 of the Madras City Police Act is not applicable to such a case. 
T. M. Venugopal Mudaliar for Petitioners. 


The State Prosecutor (S. Govind Swaminathan) on behalf of the State. 


K.S. PRERESI Order set aside, 
Ramaswami, J. Narayanareddi and others, In re. 
5th December, 1951. Cr. M. P. No. 2255 of 1951. 


Criminal Procedure Code (V of 1898), section 437—Interference—Point of law—Order 
of commitment rested on no accep le and valid evidence—If point of law. 

The term point of law has been construed by High Courts in various decisions 
and includes an order of commitment rested upon no acceptable and valid evidence 
and the High Court can interfere and quash such a commitment. 


V. C. Gopalaratnam and L. V. Krishnaswami for Petitioners. 

The Public Prosecutor'(V. T. Rangaswami Ayyangar) on behalf of the State. 
R. V. Raghavgn for and Respondent. a 
K-S, — Commitment quashed, 
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Ramaswami, 7. Malayandi Thevar, In re. 
5th December, 1951. Cr. R. C. Nos. 989 to 991 and 1092 cf 1951. 
(Cr. R. P. Nos. 971 to 973 and 1070 of 1951.) 


Madras Food Grains (Intensive ae) one (1 950), ats 3 (2) and Essential 
Supplies (Temporary Powers) Act of 1946), section 7 (1)—Noitfication by Collector 
for eb ae. food Paes the Government—Validity—Contravention—O ffence. 


Section 3 (1) of Act XXIV of 1946, lays down that the Central Government 
so far as it appears to it to be necessary or expedient for maintaining or increasing 
supplies of any essential commodity, or for securing their equitable distribution 
aie availability at fair prices may by notified order provide for regulating or pro- 
hibiting the production, supply and distribution thereof, and trade and commerce 
therein. Sub-clause (2) provides that without prejudice to the generality of. the 
powers conferred by sub-section (1) an order made thereunder may provide : 

*. . . « . (f) for requiring any person holding stock of an essential com- 
modity to sell the whole or a specified part of the stock at such prices and to such per- 
sons or class of persoas or in such circumstances, as og bes pecified in the order.” 
Section 4 provides that the Central Government may by notified order direct that 
the power to make orders under section 7 shall, in relation to such matters and sub- 
ject to such conditiors, if any, as may be specified in the directive, be exercised b 
ne officer or authority subordinate to the Central Government, or (b) su 

vincial Government as may be specified in the direction. Section pt of the 
same Act defines a “nctified order ” to mean an order notified in the Offici tte. 
The term Official Gazotte has been construed in relation to Madras as the Madras 
Fort St. George Gazette. In exercise of the powers under section 3 of the Essen- 
tial Supplies (Temporary Powers) Act, 1946, read with the notification of arst 

October, 1946, by the Government of India, G. O. No. 1269, Food and Agri- 
culture, dated goth June, 1950, was published in the Fort St. George Gazette, by the 
Governor of Madras with the concurrence of Governmert of India, following 
Madras Food Grains (Intensive Procurement) Order, 1950. The State Govern- 
ment has in fact in exorcise of its delegated powers Saat various orders like the 
Food Grains (Intensive Procurement) Order, 1948, 1950, etc., comprehensively 
laying down the principles on which the categories of persons to whom these orders 
apply, the grounds on which the surplus should be determined, the mode of taking 
delivery and the payment against delivery and providing for removal of difficulties 
in the way of getting at undisclosed stocks, etc. The State Government has not 
empowered the Collectors of Districts to lay down the principle regulating or con- 
trolling but only to carry out the working of the principles and find out what the 
surplus is. The notification by a District Collector for surrender of surplus food 
grains to the Government cannot be said to be one in the exercise of a delegation 
of a delegated power. Accordingly such a notification by the District Collector is 
valid and contravention of it woud be an offence. 


T. R. Srinivasa Appar and S. Knrishnaswami for Petitioners. 
The Assistant Public Prosecutor (A. C. Muthanna) on behalf of the State. 
KS. j : Petitions dismissed. 
‘ Hena 
Ramaswami, J. Public Prosecutor, Madras v. Kamal : 
6th December, 1951. Cr. A. No. 680 of 1951. 


Cotton Textile Control Order (1948), section 3 (c)—“ Dealer ”—Salesman or manager 
in charge of sales—Liability as ‘‘ > for selling mill cloth at price in excess of controlled 
one. 

The definition of a dealer, viz., a person carrying on business of selling any arti- 
cle, whether wholesale or retail is sufficiently wide to include a salesman or a mana- 
ger in charge of sales. A.I.R. 1945 Cal. 319 (Crl.), relied'on. Such a person will 


i 8 
platnly be guilty of selling mill cloth in excess of the price as tt dealer ” within the 
meaning of section 3 (c) of the Cotton Textile Control Order, 1948. P 
(In the circumstances it was not déemed necessary to set aside the acquittal.» 
The Public Prosecutor (V. T. Rangaswami Ayyangar) the Appellant in person. 


KS. — Subject to clarification of legal posi- 

tion appeal dismissed. 

PR Arar, F. PRVE Servai v. Kundaru. 
10th December, 1951. P. No. 2437 of 1951. 


Criminal Procedure Code (V of 1898), section n 337 (3)—Approver—Release on bail 
Ce Ae ee ee at apne matters within his knowledge—Propriety—Sections 497 
and 498—If applicable to case of approver. 
Neither the inquiring Magistrate nor the Sessions Judge has got the- right to 
set at naught the mandatory provisions of section 337 (3), Criminal Procedure 
c, based on very salutary principles of poe policy and public interest, and 
PA an approver who is not on bail at time of his acceptance of tho tonder 
of pardon, a a the approver has deposed ouly in the committing Magistrate’s 
Court, that is, in the course of the preliminary inquiry, and before the inquiry has 
ended, and, if committal onsues, before he has deposed at the. trial in the Sessions 
Court truly and fully to matters within his knowledge. Ar approver cannot be 
placed in the same position as an accused and the provisions of sections 497 and 498, 
Criminal Procedure Code, cannot apply to him. Even if sections 497 and 498 
- apply it would not be a fit case for re easing an approver on bail in a murder case. 
Baides an approver has to be kept in safe custody till the conclusion of thé trial or 
inquiry if no committal ensues. 


V. Rajagopalachari and K. Vaitheeswaran for Petitioner. + 
The Public Prosecutor (V. T. Rangaswami Ayyangar) on behalf of the State. 
C. K. Venkatanarasimkam for Respondent (approver). 


K.S. ` m Petition allowed, 
Subba Rao, F. Shaik Abdul Khader &-Co. v. Subramania Pillai. 
14th December, 1951. W. P. No. 713 of 1951. 


Imports and Exports (Control) Act, 1947—Restrictions imposed by—If violates funda- 
mental rights under Article 19 of Constitution. 

‘The Imports and Exports (Control) Act, 1947, was enacted for the purpose of 
continuing for a limited period powers to prohibit or control imports and exports, 
Under section 4, the Central Government was authorised to ia an order pro- 
hibiting, restricting or otherwise controlling in all cases, or, in specified classes of 
cases, and subject to guch exceptions, if any, as may be made by or under the order, 
the import, export, carriage coastwise or shipment by ships, stores of goods of any 

description. The policy was designed to conserve essential supplies for 
aus consumption in this country. Provision is wey for regulation by permits 

d ap is provided as regards grant or refusal of permits. The restrictions 

are reasonable within the meaning of Article 1g (6) of the Constitutiof 
the machinery provided for the implementation of the policy is not unsatisfac- 
‘ory. The Act does not violate the fundamental rights under the Constitution. 


M. K. Nambiyar, K. C. Jacob and S. K. L. Rattan for Petitioner. 

N. Rajagopala Ayyangar for Respondents. 

V. V. Raghavan for the Government Pleader (P. Satyanarayana Raju) on behalf 
of .the State. 


KS. Application dismissed: 
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Chandra Reddi, F. Annamalai Ammal v. Sundarathammal. 

14th November, 1951. - : S. A. No. 835 of 1948. 

Hindu Law—Foint family—Gifts—Gift of immoveable property by a father to daughter 
—Validity. 

A gift of immoveable property by a Hindu father to his daughter, if within 
reasonable limits, is valid and cannot be questioned by the sons even though such 
a gi was made before the marriage. A gift of moveable or immoveable roperty 
ch a angina irises iether pre or aler the marriage can be madi 
by a father within reasonable limits to a daughter. 

K. Vesraswamt for Ap t. 

V. Meenakshisundaram tor V. Ramaswami Aiyar for Respondents, , 

K.S. — Appeal allowed.: Leave granted. 
Subba Rao, F. Appa Rao v. Veeranna. 

27th November, 1951. . A. No. 1007 of 1948. 

Transfer of Property—Purchase with notice of prior agreement for sale to another— 
Effect—Righis of person under prior agreement. 

- An agreement to sell immoveable property does not create any interest in the 
said property unless a sale deed is executed conveying the said property. The 
vendor, who has not-transferred his interest in the property, though he entered 
into an agreement with another to sell the same, can certainly confer title on a 
third party by executing a sale deed in his favour. As between the vender and 
the subsequent purchaser, there can be little doubt that there is a transfer of - 
ownership and erco the title to the property vests in the latter. But the title 
of the subsequent purchaser with notice of the prior ent in favour of another 
is subject to the obligation under section g1 of the Indian Trusts Act. He holds’ 
the pro for the benefit of the latter to the extent necessary to give effect to the 
contract. ¢ person in whose favour there was a prior t can specifically 
enforce his agreement under section 27 (2) of the Specific Relief-Act and com 
him to execute a sale deed in his favour. But till such a sale deed is executed 
the subsequent purchaser, the person in whose favour there was a prior agreement 
cannot acquire any title to the same. If the contract for the purchase of 
immoveable property with the original owner does not create any interest in him, 
the subsequent sale by the owner to a third person cannot confer a better title: 
on him. He can only acquire title to the property by getting a conveyance from 
the subsequent purchaser. The execution of a sale deed by the original owner 
without the subsequent purchaser joining the sale will not confer any title on the 
person in whose favour there was a prior agreement to sell. 

K. Rajah Aiyar and Bapiraju for A ts. 

M. S. Ramachandra Rao and K. V. achari for Respondent. 

K.S. — Appeal dismissed. Leave refused. 

Mack, F. Cosmopolitan Club, Madras v. Deputy Commercial Tax 
27th November, 1951. Officer, Triplicane Division. 
G. M. P. Nos. 3414 and 3415 of 19516 

Constitution of India (1950), Article 226—Scops o Jurisdiction to issus writs—Other 
remedy—Existence of —Effect—Madras Gensral Sales fh Act (IX of 1939), section 2 
— Supply of refreshments to members of social club—If liable to sales tax. 

The maintainability of writ petitions under Article 226 of the Constitution 
is extremely difficult if not impossible to circumscribe, define and restrict. The 
mere failure of the petitioner e Cosmopolitan Club) to object to the payment 
of sales tax (on the supply of ents to its members) since 1939 and to explore 
the long and tedious avenue of appeal and revision provided the Sales Tax 
Act is not an impediment in the way of issuing a writ if it be found that the sales 
tax levy is really illegal. 

The writs under Article 226 (1) are all discretionary writs, which are dent 
on.the facts of each case and the nature of the illegality and ‘wrong alleged 

I _ The general principle would be that Government should have notice of the 
alleged illegality or wrong on which the writ petition is founded before it is filed 
NRG: 
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and een á reasonable penny of investigating the grievance and remedying 
it before such a step is taken. There is of course no provision in the Constitution 
requiring notice to ER before puting it on its defençe as under section 80, 
Civil Procedure Code. There is no inflexible rule. The petitions in the instant 
case in the particular circumstances should not be rejected on the und that 
the Government was not given previous notice. The legality of the levy of sales 
tax in the circumstances can only be properly investigated by the High Court 
on a petition under Article 226. 

Where a social club being an association formed not for profit supplies refresh- 
ments to its members at a fixed rate the supply is not a transfer of pro from the 
club as such to a member. The levy of sales tax on such supplies of hments 
by clubs to members must be held to be illegal. 


K. S. Faparama Aiyar, C. K. Venkatanarasimham and Padmini Raghavan for Petitioner. 


The Government Pleader (P. Satyanarayana Raju) and V. P. Sarathy for the 
State Council on behalf of the Respondents. 


K.S. — Writ issued. 
Rajamannar, C.F. and Venkatarama Ayyar, J. Subbiah v. Raghavulu. 
28ih November, 1951. W.. P. No. 343 of r951. 


Constitution of India (1950), Article 226— Jurisdiction under—Cannot be exercised on 
an executive direction by the Magistrate to the Police to take a particular action under section 107, 
. Criminal Procedure Code. , 
The High Court cannot be called upon to exercise its jurisdiction under Article 
226 of the Gonstitution simply on an executive direction by the Stationary Sub- 
Magistrate to the Police to take a particular action under section 107, Criminal 
Procedure Code. That order does not purport to decide finally the rights of the 
petitioner. : 
D. Munikanniah and R. D. Indrasenan for Petitioner. 
A, Raghaviah for Respondents. 


K.S. , l © — Application dismissed. 
Rajamannar, C.F. and Veerappa Chettiar v. State of Madras. 
Venkatarama Appar, F. C. M. P. Nos. 6914 of 1950, etc. 


13th. December, 1951. 

Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1948)— 
Constitutional validity. . 

On account of the passing of the Constitution (First Amendment) Act, 1951, 
and the recent decision of the Supreme Court in (1951) S,C.J. 775 which held that 
Act to be valid, it is no longer open S oa Og contend that the Madras Estates 
(Abolition and Conversion into Ryotwari) Act, 1948, has become void as being 
inconsistent with, or cana i or abridging, any of the rights conferred by any 
of the provisions of Part of the Constitution of India. Article 31 (6) of the 
Constitution would prevent the Court from calling into question a law (or Act like 
the impugned one) coming within the purview of that clause which is liable to be 
challenged only on the ground by that clause, viz., that it contravenes provisions 
of clause (2) of Article 31 or has contravened section 299 (a) of the Government 
of India Act, 1935 and which must be held to be valid law because it cannot be 
called into question on that ground which renders it invalid. The words “ any law 
of the State ? mean any Act, Ordinance or order enacted by the State without any 
reference to its validity. a of Das, J., in 29 Pat. 790 approved and that of 
Sinba, J., dissented from. writ of cerhorant cannot issue to declare the impugned 
Act invalid as repugnant to Article 31, clause (2). The im ed Act does relate 
to compulsory acquisition of interest in land therefore k within Entry 2 of 
List 2 of schedule VII of the Government of India Act, 1935. 

The declaration in section 3 of the impugned Act only means that the 
is for the purposes of the Province and there is no inconsistency with section 175 (2 
of the Government of India Act, 1935- l i : 
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Madras Act XXVI of 1948 is not invalid on the grounds urged. 
R. Kesava Aipangar for Petitioner. 
The Advocate-General (V. K. Thirmenkatachari) and V. P. Sarathy for the 
sovernment Pleader, instructed by the State Counsel (John and Row) on behalf 
f the Respondent. : 


K.S. n Petitions ‘dismissed. 
ee Aypar, J. Krishna Reddi, In re. 
13th December, 1951. Cr. M. P. No. 2481 of 1951. 

Criminal Procedure Cods (V of 1898), section 337 (3)—Approver—Cannot be lst 


wt on bail pending trial. 

An approver who has accepted tender of a pardon must be detained in custody 
inder section 337 (3), Criminal Procedure e, till the termination of the trial 
f committal ensues or till the termination of the inquiry if committal does not ensue. 
The fact that he is said to have turned hostile is immaterial. That the other 
iccused have been let off on bail is immaterial. ‘That the other witnesses are not 
letained in custody is also immaterial. 

A. Ramachandran instructed by Rao and Reddy for Petitioner. 

Santhanam for the Public Prosecutor (V. T. Rangaswami Aypangar) on behalf 
of the State. i 


K. S. —— ) Petition dismissed. 
Subba Rao, 7. Themmalapuram Bus Transport, Ltd. v. The State of Madras. 
jth January, 1952. W. P. No. 602 of 1951. 


Motor Vehicles Act (IV of 1999), section 43-A—Power of Government to issue directions . 
o Fransport Authority Limite Direction to takas into consideration need for rehabilitation 
f ex-servicemen—Validity. ; 

The Government cannot by issuing a notification under section 43-A of the 
Motor Vehicles Act direct the iana Transport Authority in issuing a permit, 
© take into consideration matters not germane to the issue of permits. The need 
or the rehabilitation of ex-servicemen is obviously a consideration not germane 
o the issue of permits for motor buses. Rehabilitation of ex-servicemen may be 
| meritorious act ; but their rehabilitation is a circumstance absolutely unconnected 
vith any matter relating to road ort. It is neither necessary nor advisable 
o attempt to particularise the valid notifications that can be issued by the Govern- 
nent under section 43-A of the Act. But a notification directing the Regional 
C ort Authority A Bi h the Central Road Traffic Board, to pay regard to the 
eed for rehabilitation of ex-servicemen in dealing with applications for 
arriage permits is illegal. But the provisions of the Act do not preclude the Tri- 
yunals concerned from issuing a permit to a Motor Transport Co-operative Society, 
amited, for ex-servicemen if it is otherwise qualified to have a preferential right 
o the issue. of a permit. The fact that the District Collector is the ex-officio Presi- 
lent of the co-operative society does not disqualify him from being appointed as 
, member of the Regional Transport Authority. But the Transport Authority 
f which the District Collector as chairman took part in issuing a permit to 
he co-operative society of which the Colléctor was k iaa exposes itself to the 
pprehension that there was bias. Such an issue of permit is opposed to the 
minciples of natural justice and not valid. 

M. K. Nambiar and C. F. Louis for Petitioner. ; 

V. V. Raghavan for the Government Pleader (P. Satyanarayana Raju) on behalf 
f the State. ; 

N. Sundaram Aypar for 4th Respondent. 


KS. a Orders of Respondents set aside 
Subba Rao, F. Bangararaju v. Vishakapatnam cr- 
th January, 1952. ative Motor Transport, Ltd. 


C.M.P. Nos. 7184-and 7185 of 1951, 
Motor Vehiclas Act (IV of 1939), Collector, Chairman Regional Tr 7 
operatios Socul of hich thas Colter i Preset Orhei T sed to 
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The Regional. Transport Seer eee chairman is the Collector of the 
District cannot issue a bus permit to a Co-operative Society of which that Collector 
is also the President. Such issue. of permit will be opposed to the principles of 
natural justice. Decision in W.P. No. 602 of 1951, followed. 
K. Rajah Iyer and K. Mangachari for Petitioner. ° . 

_- V. P. Sarathi for the Advocate-General (V. K. Thirunenkatachari), for the 
Government Pleader (P. Sutyanarayana Raju), D. V. Reddi Pantulu and D. Narasaraju 
for Respondents. 


KS. ae Order. issuing permit to 1st Respondent quashed. 
Ramaswamt, J. Public Prosecutor o. Kandaswami Mudali. 
17th January, 1952. Cr.R.C. No. 118 of 1951. 


- (Cr.R.P. No. 117 of 1951.) 

Criminal Procedure Cods (V of 1898), section 471—Procedurs to be followed where the 
accused guilty of murder ts found to:be lunatic at time of commission of offence. 

Where the accused a lunatic is found to be guilty of murder the proper pro- 
cedure to be followed is to order as follows :—‘ . . . having found the accused 
guilty under section 302, Indian Penal Code, but insane at the time of the com- 
mission of the act I acquit him and direct him to be detained in the Mental Hospital 
and the action taken by me will be reported-to the State Government.” ane deten- 
tion should be in the Mental Hospital, Madras, because the State Gov ext 
has prescribed in. G.O. No. 1096 (Public) dated 29th August, 1913, the mental 
hospitals to eaa pea criminal lunatics of particular district ould be sent 
namely the Mental Hospitals at Madras, Calicut and Vishakapatam ; and Salem 
criminal lunatics have to go to the Mental Hospital, Madras). a 
such order the Sessions Jide should detain the criminal lunatic in the jail’ 
address the Executive. District Magistrate for making ts for the removal 
of the criminal lunatic to the Mental Hospital S The subsequent res- 

msibility for removal of the lunatic to the tal Hospital lies with the Executive’ 

istri RMaagirate, the Medical officer of the Jail and the Police. The Court 
cannot decide to release the criminal lunatic and entrust him to the safe custody - 
of: his relatives. The privilege of deciding whether the accused shall be released 
or not lies with the State Government and not with the Court. On the 
removal of the lunatic to the Mental ge ie it will be open to his relatives to 
apply ‘to the State Government for the release of the criminal lunatic on 
conditions. l 

The Public Prosecutor (V. T. Rangaswami Ayyangar) in person. 
-: C. Desnadayalu for Respondent. i 


Erishnaswami Naidu, J: °°” . Ramabhadra Iyer v. Jagannatham. 
24th January, 1952. ‘ Application No. 155 of 1952. 
oe - (G.S. No. 532 of 1949). 


_, Practicea—Mortgage decree—Application Jor execution by way of sale—Failure to 

bring on record—Receiver appointed tn the meanwhile—Effect—Practice on the Original Side. 

Where proceedings for execution of a mortgage decree to bring the hypotheca 
to sale are started earlier, and a Receiver is appointed ee atch here 
proceedings in execution should not be pursued or proceeded with, without implead- 
ing the Receiver as a party to the proceedings and giving notice to him. t 

Where the proclamation of sale was settled by the First Assistant Registrar 
on the Original Side and the sale was directed to be held by the Official Referee 
but without notice in the Receiver who had been appoin earlier, further pro- 
ceedings are liable to’ be stayed, pending steps to bring the Receiver on record. 

K. S. Ramabhadra Iyer Receiver Applicant. 

N. K. Mohanarangam Pillai and C: Logangtha Mudaliar for, Defendant. a 

T. K: Subramania Pillai for Plaiñtiff. pii et a dan DE 
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Rajamannar, C.J. and ` Indian Metal and Metallurgical Corporation v, 
Venkatarama Ayyar, J. Industrial Tribunal, Madras, 
grd November, 1951. E Writ Petition No. 260 of 1951" 


Constitution of India (1950), Articles 19 (1) (g)—Industrial Disputes Act (XIV of 
1947)—Right of employer to close down his bustness—TJurisdiction of Tribunal to decide 
w. an ts entitled to close down—Government has no jurisdiction to refer the 
question for decision of the tribunal. . ts 

The right conferred by Article 19 (1) (g) to carry on any business is not absolute. 
Undeniably the State has got the right to regulate any business, and it is not confined 
to ‘ public utility ’ business only. c freedom of contract can to a certain extent 
be curtailed if such curtailment is reasonable and in the general interests of the 
public. But if a citizen has got a right to carry on a business, it follows he must be 
at liberty not to carry it on if he so chooses, 


The Industrial Tribunal has got the jurisdiction to adjudicate on the question 
whether a particular lockout was justified or not, but it cannot decide the question 
whether an employer can close down his business temporarily for an indefinite 
period or permanently. : 

The Government by their G. O., referred to the Industrial Tribunal an industrial 
dispute alleged to have arisen between the workers and the management of the 
petitioner (a factory) and one of the matters said to be in dispute was whether 
the closure of the factory from a particular date was justifi The Industrial 
Tribunal found that none of the reasons given by the management would have - 
really justified the closing down of the factory, and directed the petitioner to carry 
on the business. On a petition to quash the ordér and award of the tribunal, 

Held, (i) the award in so far as it directs the petitioner to continue to carry 
on the business is void as it is inconsistent with the Constitution: ae 
` > (ii) Closing down a business even temporarily is distinct and different from 
lockout and Industrial Tribunal cannot decide the question whether an erhploper 
can close down his business. ‘That.question is completely outside the scope of the 
Industrial Disputes Act and the reference by the Government was without juris- 
diction and consequently the award was bad. 


K. V. Venkatasubramamta Aiar and R. Vaidyanathan for Petitioner. k 

The Advocate-General (V. K. Thiruvenkatachari) instructed by the State 
Counsel (John and Row) and K. Bashyam for Messrs. Arunachalam and Jagannatha 
Das for Respondents. 


V.B.S. : Order quashed. 

[Full Bench.] - Radhakrishna Rao v. The-Province of Madras. 

Rajamannar, C.J., Raghava -Rao Appeals Nos. 365, etc. of 1947. 
and Venkatarama Ayyar, JJ. g 


16th November, 1951. 


Madras General Sales Tax Act (IX of 1939), section 2 (b)—Commission agents— 
Polua ain all e adam TATER ie 

A broker is an agent employed to make a bargain for another and ives 
a commission¥on the transaction which is usually called brokerage. He | has 
usually neither the custody nor the ion of the goods. It is the broker’s 
duty to establish privity of contract the principal and the third party. 
The broker cannot sell in his own name nor can he sue on the contract. A com- 
mission agent, on the other hand, to whom goods are entrusted by sellers with 
full authority to transfer property and title in the goods to buyers who obtain 
delivery from the commission agents themselves without even being aware of the 
identity of the seller principals, is not like a broker. He has, almost invariably, 
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custody or possession of the goods, actually or constructively. He often sells in 
his own name and in certain circumstances can sue the buyer himself. A 
commission agent is not bound to keep separate accounts at his bankers, for he is not 
a fiduciary agent and the monies he receives are his own; and by the custom of 
the trade he is only liable as debtor-to. his employer for the amounts received. 
In spite of the parties supposi their relationship to be that of principal and agent, 
in point of law, it may Ue different ; 

In the Madras General Sales Tax Act “dealer ”' is defined as any person 
who carries on the business of buying or selling goods. “sale” is defined as a 
transfer of the property in goods by one person to another in the course of trade 
or business-for consideration. 

In the case of a commission agent the accepted mercantile practice is that 
he has control over or possession’of the ‘goods and he has the au ority from the 
owner of the goods to pass the ope and title to the goods. If this is so, 
when a commission agent sells goods belonging to his principal with his authority 
and consent and without disclosing to the ‘bayer the name of the owner, there is 
certainly a transfer of property in the goods from the commission agent to the 
buyer. A business which consists in such transactions can properly be described 
as a business of selling goods. A similar position would arise even in the case of a 
commission agent buying for an undisclosed princi A commission agent 
doing this kind of business would fall within the definition of “ dealer” in the 
Sales Tax Act. Neither the definition of ‘‘ dealer” nor of “sale” contemplates 
as a necessary condition, that the goods sold should belong to the persan selling 
‘or buying. f , à , 
© LLR. 1950 (Mad.) 421, considered and I.L.R. (1951) Mad. 257, distin- 
guished and dented from. id 

Accordingly the commision agents in the instant cases would be “ dealers ”. 
within the meaning of that expression in the Act and liable to tax under section 3 
but for the exemption given under section’8. The cohditions of the licence are 
not infringed by the collection of ruswns and commissions from both sellers an 
buyers, as the same was a recognised mercantile usage and therefore the.commis- 
. sion agents will be entitled tojthe exemption. . 

P. Somasundaram and N. C. V. jachari for Appellants and the Govern- 
ment Pleader (P. Satyanarayana Raju) for Respondent in Appeal No. 365-of 1947. 

N. C. V. jachari for appelant and The Government Pleader (P. Satya- 
narayana Raju) and:C. Vasudeoa Mannadiar for Respondents in Appeal No. 447 of 
1947. 

The Government Pleader (P. Satyanarayana Raju) for Appellant and G. F. Dikski- 
zulu for Respondents in Appeal No. 641 of -1947. . 

P. Somasundaram and M. Nagaramayya for Appellant and the Government 
. Pleader (P. Satyanarayana Raju) and K. N. Karwnakaran for Respondents in Appeal 
No. 468 of 1947. 

P. Somasundaram and N. C. V. Ramanyjachari for Appellant and the Government 
Pleader and K. N. Kanmakaran for Respondent in Appeal No. 551 of 1947. 

“The Advocate-General (V. K. Thiruoenkatachari) appeared with the Govern- 
ment Pleader in all the cases. 


K.S. ` Appeals allowed. 
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« Subba Rao, J. | "4-2 .Swaiminatha Chettiar v. Megalingarn Chéttial,’ 
ggih November, 1951. S. A. No. 1058 of 1948. 

Parinership—Suit for dissolution—Interest—If and when can be allowed from date of 
suit—Practice—Costs—Appellate Court—When will interfere. i 

Though the ordinary rule in a suit for dissolution of partnership is to award 
interest only from thé date when the. amount due from the one to the other is 
ascertained, in a case where the suit is for-an account in respect of a dissolved partner- 
ship, interest may be given even from the date of the filing of the plaint, if the 
circumstatices in that case establish that the other partner was in possession of 
the ass¢ts‘or utilised them for the purposes of his business.or was otherwise guilty 
of laches. i = 

The appellate Court will not interfere'with an order for costs unless the order 
of the subordinate Court is contrary to any well recognised principle of law. 


R. Gopalaswami’ Aiyangar for Appellant. 


Basheer Ahmad Sayeed, J. . Lakshmana Prasad and sons v. Achuthan Nair. 
4th December, 1951. © 1 - 0’ -~ Q. G. C. A. No. 10 of 1950. 
Contract Act (IX of 1872), section 72—Monsy paid under mistake—Right to recover—. 
Purchaser of motor car paying amount tn excess of controlled price believing tt to be the controlled 
price—Right to recover difference in price. j 
A contract for purchase of a motor car from a dealer must be deemed to be 
to sell the vehicle at the controlled price because the vendors were not apia 
to commit.an offence by selling it at a price other than the controlled price. 
it was later on discovered’ that the transaction had taken place y not on the 
oe of the controlled price but on something different therefrom inly the 
odors, would be bound to return the difference in the price which they had 
received in excess of the controlled price. N 


:: K. Bashyam Aiyangar and P. V.'Subramaniam for Appellant. > 
-` K. P. Raman Menon for Respondent. i i 


RESE l S ys Appeal dismissed. 


ae 


Govinda Menon, Je > o. |, Abdul Kadir Haji v- Muhammad. 
10th December, 195157 | vi S. A. No. 1231 of 1948. 


_ Malabar Compensation for Tenahts Improvements Act (I of 1900), sections 10 and 15 
—Cashew-nut trees—If frat bearing or timber trees Yor computing compensation. , ; 
+ The enumeration of fruit bearing trees in section 15 of the Malabar Compensa- 
tion for Tenants Improvements Act is not exhaustive because in addition to the vari- 
ous kinds of trees mentioned’in it there are other trees which are fruit bearing trees 
and which add to the value of the holding. Accordingly cashew-nut trees can come 
under the definition of fruit bearing. trees, and, though it might be that no table 
showing the method of valuation of cashew-nut trees has been prepared under 
section’ 15 of the Malabar Com tion for -Tenants Improvements Act, that 
would not exclude the possibili the trees other.than the three categories mentioned 
jn-the section from being fruit ing trees. Section 13 does not apply to cashew- 
nut trees which must beivalued as it bearing trees. > ce ew 
M. K. Nambiar and M. Sekhara Menon for -Appellant. 


N. R. Sesha- Aiyar for Respondents. 


“KS. 2 Appeal dismissed. Leave- refused. 
NRG 
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Satytnarapena Rao, J. . Arunachala Chettiar v». Vadla Koundan. 
10th December, 1951. . S. A. No, 1432 of 1948. 
A or aca of defendant —Confirmation of sale without impleading legal 


The order co ing a sale in execution has a double operation of divesting 
the judgment-debtor of his' title in the property and vesting it retrospectively in the 
auction-purchaser to take effect from the date of the sale. But where the con- 
firmation is made after the death of the judgment-debtor without bringing his 
legal representatives on record, the confirmation made behind their back is a nullity 
and must be set aside. But the sale itself must.stand and cannot be set aside. ` 

'A.I.R. 1929 Oudh 235 dissented from. - j 

M. S. Venkatarama Aiyar for Appellant. 

K. S. Desikan and K. Raman for Respondents. 

K.S. - % — Appeal dismissed. Leave refused: 
Baskeer Ahmed Sayeed, 7. Paramasivam Pillai v. Adilakshmi Ammal. 

1gth December, 1951, C. R. P. No. 576 of 1951. 

Civil Procedure (F of 1908), Order 1, rule 10—Third party claiming items 


party 
properly added.as party defendant in a guit.for partition of joint i ies 
on the application of suck third party (claiming to be the real owner those 
items nies Order 1, rule 10, Civil Procedure Code. 
. V. Ramachandra Aiyar for Petitioner. 
. -G. R. Fagadisan for Respondent. 


KS. —_—__ Petition dismissed. 
Mack and Somasundaram, FF. i Venkayya, In re. 
| Bih January, 1952, 0 Cr. R. C. No. 1483 of 1950. 


. ' Cr. R. P. No. 1407 of 1950. 
' Madras Maintenance of Public Order Act (EXU of 1949), section 2-A (1)—Daughter 
living separately‘ in ths sams house as her father—Her husband for whose arrest a ‘warrant 
was ‘pending found tn the house—Father tf can be convicted for ing the wanted man. 
Where it is shown that the daughter of V was married to X (for whose arrest 
a warrant had been issued) and was living separately in the same house as V and 
was having separate cooking, V cannot be convicted for harbouring X who was 


arrested in the house ially when V was not even in the house when the arrest 
was made. Section 2-A (1) (3) of the Act ifically saves the husband or the 
wife from the orbit of section 2-A (1). It cannot be said that guilt of V was 


proved beyond all reasonable doubt. 
` Qwaere.—Whether the section 2-A (1) contravenes Article 20 (1) of the Consti- 
tution. yb f 
` ' "A, Ramachandran and P. Rama Rao for Petitioner. 
The Public Prosecutor (V. T. Rangaswani Atyangar) on behalf of the State. 


KS. - l Petition allowed. 
Ramaswami, J. ` ' Nara Reddiar v. Periaswami Odayar. 
10th January, 1952. „Qr. R. C. Nos. 1952 to 1355 of 1950. 


Cr. R. P. Nos. 1278 to 1281 of 1950. 

Penal Code (XLV of 1860), section 182—Bribs-giver not sticking to previous statemeni— 
Prosecution ee - 

Law deals with the bribe-givers and bribe-takers on the e par and treats 
them as accomplices of'each other. ‘Where it is not shown that the previous state- 
ments by bribe-givers were false or true and' when those persons were not bound 
to incriminate themselves a prosecution against them for ‘tergiversation (namely 
that they have not stuck to their previous statement) is misconteived. =~ 

G. Gopalaswami for Petitioners. f 
The Public Prosecutor (V. T. Rangaswami Ayyangar) on behalf of the State. 
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Subba Rao, J. Thathathiri Mudaliar v. The State of Madras. 
10th ira 1952. W. P. No. 684 of 1951. 
otor Vehicles Act (IV of 1939), section 64-A—Scope—Power of State Government to 


call for the records of any order passed—If discretionary or OT. 

It cannot be said that under section 64-A of the Motor Vehicles Act the dis- 
cretion of the State Government (of its own motion or on an application made 
to it to call for the records of any order passed or ere taken by any authority 
or officer subordinate to it, for the purpose of satisfying i as to the legality, regu- 
larity or propriety of such order or proceeding and making such order in reference 
thereto as it thinks fit) is coupled with duty and that the word “ may ” should be 
construed as “ shall.” Though in some circumstances the word “ may” has been 
construed as “shall ”, in this case the word “ may” means only “ may.” The 
Government is given discretion to call for the records for the purpose mentioned 
in the section. Unless the records are scrutinised and examined by it, the Government 
cannot set aside an order. But the section does not compel the Government to 
call for the records even if a frivolous application is filed. Accordingly, the Govern- 
ment will be within their rights to dismiss a revision petition if it is not satisfied 
that a prima facie case has been made out. But it has no power under section 64-A 
to set aside an order without calling for the records and examining them. 

Miss Perwsen Amiruddin for Petitioner. 

V. P. Sarathy for the Advocate-General (V. K. Thinwenkatachart) for the 
Government Pleader (P. Satyanarayana Raju) on behalf of the State and S. Swaminathan 
for 4th Respondent. : 

KS. Ss Application dismissed. 
Mack and Somasundaram, JJ. Thimmaraya Goundan, Jn re - 


17th January, 1952. R. T. No. 59 of 1951. 
(Gri. App. No. 500 of 1951). 


Penal Cods (XLV of 1860), section 302—Murder of woman by paramour on account 
of her infidelity—If legally extenuating circumstance justifying lesser sentence. 

Where her ur murders under powerful sexual emotion a woman on 
account of her infidelity to him, it will not fall into the category of “ legally extenuat- 
ing” circumstance which would justify the passing of a lesser sentence. But 
having regard to the youth of the accused (25 years) and the sacrifices he had made 
for the worthless and immoral woman with whom he was madly infatuated the 
Government may consider commuting the sentence to one of transportation for life. 

V. N. Srinivasa Rao for Accused. 

The Assistant Public Prosecutor (A. C. Muthanna) on behalf of the State. 


K.S. = Sentence confirmed 
Subba Ras, J. Ananthasubramanyam v. The Director of Controlled 
18th January, 1952. Commodities. 


Writ Petition No. 428 of 1951. 

Fron and Steel (Scrap Control) Order (1943), Clause 5-A—Scope—Order under—If 
can be issued in respect of scrap acquired from a source other than controlled ons. 

Under clause 3 of the Iron and Steel (Scrap Control) Order 1943, the scra; 
can be acquired E by a producer under the authority of and in accordance wi 
the conditions contained or incorporated in a written order of the Controller ; 
and (2) any person other than a ucer can acquire the same from a controlled 
source under the authority of and in accordance with the conditions contained or 
incorporated in a written order of the controller. All other modes of uisition 
of the scrap will not be in accordance with the provisions of the clause. Such acqui- 
sition may be by one or other of the following modes :— - : 

(a) A producer may acquire any scrap without the written authority of the 
controller. > : 
(b) Any person may acquire from a controlled source without such authority ; 


(c) Any person may. also acquire from a source other than a controlled 


18 : 
Under clause 52A if a person acquires in any of the aforesaid modes, which is hot 
in accordance with the provisions of clause 3 the controller is em wered to issue 
an order directing him to sell the whole, or any part, of the to such’ person 
or class of persons and on such terms and conditions as may be specified in the order.’ 
The Iron and Steel CoP Control) Order 1943, was presumably issued to con- 
trol, regulate and equitably distribute scrap iron. £ Ai 
Where it is found that some scrap iron has been consigned under a 


\ 


1 


‘name from Royapuram to the ag a at Kurnool after being presumably’ clan- 


destinely obtained in Madras, the tor of Controlled Commodities can call 
upon ‘the consignee to report to him the detailed specification of the total stock of 
material available with him and to supply the said stocks to ns in whose favour 
permits would be issued by him for acquiring at controll rates. It is not open’ 
to such a person having the stock to contend that the stock was acquired from any 
other than controlled’source and that the controller could not make an order under 
clause 5-A of the order. pu ea as 
K. S. Ramamurthi and K. Vaitheeswaran for Petitioner. - 7 
Vepa P. Sarathi for the Advocate-General (V. K. Thiruvenkatachari) for the 
Government Pleader (P. Satyanarayana Raju) for Respondents. i : 


KS. —— ` Petition dismissed. 
Ramaswami, 7. ; ` Saravana Pillai, Jn re. 
agrd January, 1952. Cr. R. C. No. ror of 1951. 


Cr. R. P. No. 100 of 1951. 
Criminal eleva sth resiled by one of the parties and demted— Magistrate’s 
power to enquire into the factum of compromise. i pee 
When a compromise has been entered into between the parties and which is 
later resiled by one of the parties and denied, it is open to the a te to enquire 
into the factum of compromise. I.L.R. 39 Mad. 946 ; 1.L.R. 41 Mad. 685 ; 
148 L.J. 2925 768 L.J; b81 and 45 M.L..J. 544, relied on. ‘ ] 
V. Venkatesan for Petitioner. a $ 
The Public Prosecutor (V. T. Rangaswami Ayyangar) on behalf of the State. 


K.S. ` ‘Order set. aside. 
Ramaswami, F. . f . Devanugraham, Jn re. 
25th January, 1952. - © ©. Rv O: No.'525 of 1951. 


: Eoi Cr. R. P.-No. 520 of 1951. 
Criminal Procedure Cods Ai 1898), section 403—Second trial when barred—Constitu- 
tion of India (1950)—Articls 20 (2)—If prohibits such second trial. i 

Where the sanction or complaint by a -particular person or authority is neces- 
sary under the law for the trial of a person, ‘in the absence of such sanction or 
complaint a Court which tries him is not a Court of competent jurisdiction and where 
a conviction after such trial is set aside on appeal it will not operate as a bar to the 
institution of a fresh prosecution against the accused for the ‘same offence on the 
same facts as in the tae prosecution after rectifying the defect of absence ‘of 
sanction. Even though in-the a on prior conviction, the word “ acquittal” . 
is used it must be construed asa “‘di ” and will not bar a second prosecution. 
Clause (2)' of Article 20. of the Constitution of India, 1950, uses -the conjunction 
“and” and not the disjunction “or” between the words “ prosecuted ”. and. 
“ punished ” and this makes it clear that to bar a fresh prosecution for the same 
offence, the accused should. have -been both prosecuted and.punished. So when 
an accused is discharged for want of sanction there is no punishment and when a 
man is punished departmentally there is no prosecution. Therefore, Article .20 
(2) of the Constitution of India does not take awa r the right to institute a second 
prosecution when the first is found to be a nullity by reason of want of sanction-—. 
a prerequisite for the maintaining a prosecution. | e ee 

F. iy deal and R. V. Raghavan for Petitioner. a ae 

The State Prosecutor (V. T. Rangaswami Ayyangar) on behalf of the. State. 

KS. — Petition dismissed. 
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Govinda Menon and Chandra Reddi, 77. Satyanarayanamurthi v. Gopalarao Naidu. 
29rd November, 1951. Appeal No. 321‘ of 1947. 

Madras Estates (Abolition and Convérsion into Ryotwari) Act (XXVI of 1948), 
section 56—Scope—If bars jurisdiction of Civil Courts to decids questions already pendi 
before . ; 

Section 56 of Madras Estates Abolition Act has not the effect of depriving 
Civil Courts of their jurisdiction to decide questions relating to occupancy rights 
in respect of a holding in an estate, already pending before them. 

P. Somasundaram and S. Ramamurthi for Appellants. 

T. Venkatadri, U. Sethumadhava Rao, N. V. B Sankara Rao, R. Venkatasubba Rao 
and P. Ramachandra Rao for Respondents. í 


KS. — Appeal dismissed- 
Govinda Menon, F. Kandaswamy Nadar v. Province of Madras. 
4th December, 1951. S. A. No.'1114 of 1948. 


Madras Survey and Boundaries Act (VILI of 192), sections 9, 11, 13 and 14— 
Survey without notice to party concerned and adverse to kim—Such party ‘not bringing suit to 
set aside the survey within thres years—Survey tf binding on party not given notce. 

r A party concerned by an adverse survey to whom no notice was given of the 
survey 1s not hound io Ble ‘a suit within direcsyearaito act enide the order of the 
Survey Officer because he had no notice of the survey and the orders on it cannot 
be said to be correctly passed under section 13 of the Madras Survey and Bound- 
aries Act and binding on that party. 

T. V. Balakrishnan for Appellant. ae 

The Government Pleader (P. Satyanarayana Raju), Srinivasan and K. Kuthkrishna 
Menon for Respondents. 


KS. ———_ Appeal allowed. Leave refused- 
Panchapakesa Ayyar, J. Karthiayani Amma v. Chathukutty Nambiar. 
5th December, 1951. S. A. No. 1167 of 1948. 


Malabar Law—Moarumakkathapam—Bequast to wife and children excluding children 
by any future husband or husbands—Property if not tavazhi. 

There is nothing in any ruling of this Court or of the Privy Council or Federal 
Court or Supreme Court, making it obligatory for a Marumakkathayam husband 
gifting or bequeathing or settling property on his wife and children to provide 
or the children of his wife by any imagi future husband or husbands, after 
his death, divorce or abandonment. The bequeathed or gifted property will not 
cease to be tavaghi property in such a case and the donees will not take such pro- 
perty as tenants-in-common equally. I.L.R. 51 Mad. 574; I.L.R. 16 Mad. 201, 
referred to. 

A. Achuthan Nambiar for Appellant. a 

0O. T. G. Nambiar for Respondent. ' 


K.S. —— ”. Appeal allowed. Leave refused, 
Chandra Reddi and Ramaswami, 77. Ramireddi v. Bichalu, 
13th December, 1951. S. A. No. 2510 of 1947. 


Res judicata— Judgment rendered in sarlier swit under Order 21, rule 63, Civil 
Procedure Cods to which the claimant, the decree-holder and judgment-debtors were impleaded 
—If res judicata in subsequent sat between claimant and a representative in interest of 
the judgment-debior. 

A ju ent rendered in an -earlier suit filed under Order 21, rule 63, of 
the Gode of Civil Procedure, to which the claimant, the decree-holder, and judg- 
ment-debtors were impleaded as parties will operate as res judicata in a subsequent 
suit between the claimant and a representative in interest of the judgment-debtor. 

(Case-law discussed). 

P. Satyanarayana Raju and M. B. Rama Sarma for Appellants. - ` 

Ch. Suryanarayana Rao for Respondents. 

KS. — Appeal allowed. 

NRO 
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. Ramaswamt, J. Public Prosecutor, Madras v. Hanumanthu. 
Oth January, 1952. Cri. Appeal No. 880 of 1951. 


Criminal trial—Charge of “‘ prohibition offence” —Evidence of prohibition officers who 
had investigated and put up case for tial—If can be disbelieved as interested evidence. 

The fact- that prohibition officers do their statutory duty (investigate cases) 
and put up cases for trial does not mean that they are interested in securing con- 
yiction by hook or crook and by uttering falsehoods. Whether a particular prose- 
cutor or officer in the circumstances of the case can be believed or not has to be 
decided on its own merit in each case. f 

The Public Prosecutor (V. T. Rangaswamy Aiyangar) in person: 

Notice to accused not given. 


K.S. — | Appeal dismissed. 
Ramaswam, J. Appayya, In re. 
17th January, 1952. Crl. R. C. No. r019 of 1950, etc. 


. (Crl. R. P. No. 952, etc., of 1950). , 


. Companies Act (VII of 19193), section 134—Managing director and other directors— 
Liability for not filing the first balance-shest within 18 months of incorporation of company— 
—Non-holding of gensral body meeting within that pertod—If a good defence. 


It is not open to a man director of a company to plead in answer to a 
charge under section 134 of th Cotapanics Act of failure to file the first balance- 
sheet within 18 months of incorporation of the company his prior default in respect 
of the ing of the prescribed general meeting. It cannot be contended that 
as no general body meeting had been held within the period no offence has been 
committed of failing to file a balance-sheet as required by section 134. 

I.L.R. 45 Cal. 486, relied’ on. A.I.R. 1948 Bom. 351 disapproved ; (1941) 
1 M.L.J. 419, referred to. 

The other directors also are liable and cannot plead their inability or help- 
lesmess to call a general body meeting. 

ALR. 1948 Cal. 42, relied on. 

C. V. Dikshitulu and N. Rajeswara Rao for Petitioners. 

The Public Prosecutor (V. T. Rangaswami Aiyengar) on behalf of the State. 


KS. ` — Petitions dismissed. 
Mack and Somasundaram, FJ. Chalapatrao Patnaik, In +e. 
28th January, 1952. R R. T. No. 62 of 1991. 


(Crl. A. No. 452 of 1951.) 


Madras Police Standing Order No. 157, based on G. O. No. 1098 dated gth July, 
1912, as modified by G. O. No. 2744 dated 15th July, 1929 and G. O. No. 1186 dated 
aist March, 1942.—Scope and expediency of—Applicabtlity to murder, etc., of person who 
is not in polics custody. 

Police Standing Order No. 157 is based on G. O. No. 1098 dated gth July, 
1912, as modified by two subsequent G. O.s, Nos. 2744 dated 15th July, 1929 
and No. 1186 dated 21st March, 1942. Under that Order as it_ stands, there is 
a duty cast on Sub-Divisional a P to investigate all offences of torture 
or causing death or grievous hurt alleged against Police personnel, whether within 

' the scope of their official duties or in their private capacity. According to the 
Standing Order there is no objection to a Police Officer being associated with such 
an enquiry, at the Sub-Divisional Magistrate’s invitation, but there should be no 
On. enquiry by the Police and any information gathered by. a Gazetted 

olice Officer should at once be reported to the Sub-Divisional Magistrate. The 
scape kee is really an extension of section 176 (1), Criminal Procedure Code, 
to all offences alleged to have been committed by Police Officers, such as murder, 
torture or grievous hurt under any circumstances. The legality of the Standing 
Order, in so far as cases other than death in Police custody is concerned, is rested 
on section 159, Criminal Procedure Code, under which a Magistrate, on receving 


` 
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‘a report under section 157, Criminal Procedure Code, may direct an investiga- 
tion or hold a preliminary enquiry into the case himself at once. The holding 
of an enquiry or investigatión by a sien F ind dently in certain cases, 
shutting out a ee investigation aloen er, cannot be said to be illegal. The 
legality of the Standing er cannot be raised in question on the ground that a 

istrate has no statutory power to hold an enquiry or himself cannot conduct , 
an investigation. 

Per Mack, 7-—It is the nature of things extremely difficult and also often im- 
practicable for a Magistrate to investigate a complicated murder case. The class 
of cases originally contemplated by the G. O. of 1912 related to torture, murder 
. and grievous hurt committed on persons while in Police custody, where the 
of enquiry and investigation is really limited both in space and time. But it 18 
impracticable to cast on Magistrates the responsibility and burden of investigating 
all cases of murder and grievous hurt committed by Police Officers even on per- 
sons, who are not in Police custody. The Standing Order rests on-the basis of dis- 
trust against the Police where one of the police personnel is all to have committed 
an offence. Only cases of grievous hurt or death caused by Police Officers in their 
public capacity should be enquired by a Magistrate, but offences committed by 
Aa Police Officer in his private capacity should be investigated only by a superior 
‘Officer of the Police. To enable the Police department to win the confidence of 
the public it is first necessary to remove the basis of distrust. 

Per Somasundaram, 7.—There may be cases where, the offence may, at first 
sight, appear to have been committed by ‘the Police Officer in his public eee 
but during the course of the investigation may turn out to be one committed p ely 
-out of private grudge in his private capacity, or the converse cases also may arise. 
Considering these circumstances it is better to leave Police Standing Order No. 157 
as it is for some more time. Prejudice against police is bound to wear out in course 
-of time in independent India icularly when the people and the police begin to 
realise that the servants of Government are the servants of the people. Then 
there will be no need for the Police Standing Order No. 157 or for the retention 
of sections 25 and 26 of the Evidence Act or section 162 of the Code of 

minal P i 


ure. 
P. Basi Reddi and P. Ramachandra for Appellant. 
The Public Prosecutor (V. T. Rang i Ayyangar) on bebalf of the State. 
K.S. —— Accused acquitted. 
Mack and Somasundaram, FF. a Thukkudu alias Perumal, Jn re. 
28th, Fanuary, 1952. i R. T. No. 75 of 1951. 


and juries from an attempt to perform an intellectual impossibility by asking them 
to exclude altogether from their minds a confession by one accused implicating other 
accused along with him, which to be rendered intelligible has to be read out in 
toto when they consider the case of the other accused. The whole confession has 
to be brought to their notice and section go has been specially enacted to make such 
a confession ddmissible both against the confessor and his co-accused and 
this material exactly on the same footing as regards admissibility as other evi ence, 
the weight of which must vary with its nature and quality. The weight to be 
attached to the confession of a co-accused is an entirely different matter and must 
.depend upon the facts of each case—in the majority of cases, ıt is very little if not 
negligible. The confession of a co-accused can be used only in support of other 
evidence and should not be made the foundation of a conviction. 

Per Somasundaram, J : As it is not necessary to invoke section 30 of the Evidence 
Act in the case, a consideration of that sectian does not arise. In the circumstances, 
any expression of opinion about section 30 of the Evidence Act becomes obiter. I 
shall therefore refrain from expressing my views on section go of the Evidence Act. 
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OL 7. A. Menexees, Miss Nasreæn Amiruddin and T. Ram Reddi amicus curie for 
The Assistant Public Prosecutor (A. C. Muthanna) on behalf of the State. 


K.S. — Appeal dismissed. 
Subba Rao, 7. Rangaswamy Raja v. The State of Madras 
31st January, 1952. * W. P. No. 806 of 1951.- 


Motor Vehicles Act (IV of 1939), section 64-A—Exercise of jurisdiction under—Scope. 

Under section 64-A of'th Motor Vehicles Act the Government could exercise 
the jurisdiction either suo motu or on application filed before it, and in exercise 
of the jurisdiction if it came to the conclusion that the order of any subordinate 
authority was improper, irregular or illegal, it could set-aside that order and pass 
such order which might be appropriate to the circumstances. The mere fact that a 
revision petition was ding against the order of the Central Road Traffic Board 
would not deprive ihe. Government of the jurisdiction which it undoubtedly 
Possessed under section 64-A. It may be that the pendency of such petition was 
the occasion for its calling for the records of the subordinate authorities, but after 
going through the records when it found that the order of the Regional Transport. 
Authority was bad it can validly set aside such order. Ai 

M. K. Nambiar and N. G. Krishnan Ayyangar for Petitioner. 


V. P. Saratky for the Advocate-General, (V. K. Thiruvenkatachari) for the 
Government pleader (P. Satyanarayana Raju) on behalf of the first Respondent. 


N. Rajagopala Ayyangar for second Respondent. 
K.S. 


- FY { li . A . d.. 
Venkatarama Ayyar, 7. Pallavam Pillai v. Ganapathy Ayyar. 
_ Ist February, 1952. S. A. No. g22 of 1947. 


_ Public pathwap—Right of members of public to take processions including funeral pro~ 
cessions, 

Members of the public have a right to take processions thro public streets. 
and pathways whether the processions be religious or social or political. No dis- 
tinction can be made between religious ions and funeral processions. But 
guch user must be reasonable and it would be subject to all the limitations to which. 
all processions on the public streez are subject. Authorities discussed. 

K. S. Desikan for Appellants. 


S. V. Rama Atyangar for Responden 7 -t 
K.S. —— Appeal allowed. Leave refitted.” 

Ramaswam, J. - Sakuntala Bai v. Venkatakrishna Reddi. 

6th February, 1952. _ Cr. R. C. No. 107 of 1951. 


(Cr. R. P. No. 106 of 1951). 
Sea Customs Act (VII of 1878), section 198—Customs Inspector abusing and assaulting 


on suspected of smuggling—Prosecution —Accused if can say that it was an official’ 
palates month’s previous notice under M a was necessary—Criminal Procedure Code 


ments worn by her. Such acts cannot be said to have been done or purported 
to be done in the discharge of official duties. a a month’s previous notice 
to the accused is not necessary for the prosecution of the Customs Inspector. Such 
4 prosecution does not require sanction under section 197, Criminal Procedure 
Code. Assuming such sanction is necessary, the sanction of the Central Govern-. 
ment is not necessary because the Customs Inspector is removable by a delegated 
authority. 
T. R. Srinivasan for Petitioner. $ 
The Public Prosecutor (V. T. Rangaswami Ayyangar) on behalf of the State. 
‘ Petition allowed and discharge of 
KS. « 2 ` =—. 2 accused set aside. 


- Subba Rao, z E og ` Janabiraihiiyya v. Ranganayakammņa, ,„. 
ao November, I951. `G. R. P. No. 1926 of 1950, 
Madras Agriculturists Relisf Act «IV of 1938), section 4 (h)—Debt " due” to a 
avo man as life estate holder—If exemp exempted under section 4 (h) o of the Ach 
. A debtis certairil payable to the life estate holder ne she can claim to recover it 
as of right. She can hie a suit and recover the amount. It is not open to the debtor 
‘to raise the plea thatcthere is an’ outstanding vested remainder and therefore the 
entire debt is not-due to the life estate holder. Where such debt is due to a life 
estate holder ‘who-is a woman on Ist “October; 1937, if it did not exceed Rs. 6,000, ° 
it is not liable to scaling down under Madras IV of 1938. ‘The value of her- 
Property for the purpose of exemption is the value only oF her life interest in the . 
property and if the value of such lfe.estate does not exceed Rs. 6,000 the debt is not 
diable to be scaled down. x 
V. Subramanya.and M. Ramakrishna for Petitioner. 
K. Kotiak for Respondent. 


_ K.S. . : ——— . Petition dismissed. 
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Satyanarayana Rao. and © 2, Ot Ths Municipal Council of Madurai D, ` 
' Rajagopalan, Jf.. i The State of Madras. 
13th December, 1951. Ae C. M. P. Nos. 6517, etc. of. pee 


Madras Electricity ly Undertakings (Acquisition) Act {XLII of 1 
Article cy ply Unde Ait a A ra eal 

’ The Madras Electricity Supply Undertakings (Acquisition) - Act: I of 
1949) eae as rae to PEARS ee ee 14 of “heat 
tution n an ore is a Utes (0) Cr eequimng un ertakinigs onging 
to'local bodies cannot be upheld as valid. 

As the questions raised relate to the interpretation-of the Constitution and the 
Government of India Act, 1935, certificates under Article 132-o0f the Constitution 
that the cases are fit for appeal to the Supreme Court were granted. 

M. K. Nambiar and P. S. Kajlasam for Petitioners. _ 

.__ The Advocate-General (V. K. Thiruvenkatachari) matics by the State Gian: 
(TOA ane tee) on behalf of the State. , 

‘KS. o : “| Petitions did. 
Satycrarayana Rao and - i ET E NE Wetaacof ed Saas 
- Rajagopalan, 77. . Mutt 2. Commissioner,- H. R. E: Madras. 

13th December, 1951. ig: M.P. No. 2591 of 1951 & W.P. Nos. 379 and 380 Of 1951. 

Madras Hindu Religious and, Charitable Endowments Act (XIX of 1951), sections- 

ey 21, * ie 26, 29; 30 (2), 31, 53, 54, 55 (2), 56, 58: 3 (3)s } 59 63 to 69, 70 (2), 
).and (4), 76,89 and go—Are ultra vires ths Madras Legislatyre, 

' Sections 20, 21, 25 > (4), 26 (to the extent: section, = a is made applicable) 

section 28 (though it soun innocuous, it: is liable “to oa) anor 29, 30. (2 

3I aang Courts have ample powers to meet, these:co oo) sections 54, 

53 (2), 56, 58 (3), 59, 63 to 69 in.chapter VI, sectian 7a 9 (ae Aahand G (4), sectia section 


section 89 Bs section go (to-the extent it gra 
ape control. over the. en and. ae are ulira vires. the “Madras 


State Legislature in sò far'as they te to maths. 

. The sections of Madras Act H- Pa whick ‘correspond to the sections of thél 
new ‘Act enumerated above as- a vires will also be ultra vires.c Since sec- r’ 
tion 5 of the New Act has repealed c earlier Act II of 1927 it is ynnecémary to go." 
into. detail in examjning which-of the provisions of the earlier Act were ultra_viras 
the State E een tested ‘by „the fundamental rights guaranteed by the Consti-,, 
tution of In 1950. ` 

“The incidents and nature of Maths cand ‘Matathipathig discussed d clabobaily 

C.M:P. No. 2891, ‘of 195: wie eye 


K: Bhashyam, T. Krishna Rd, K. E n aranana S, Venkatakrishnan for r Petia, 


NRC 
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_- "The Advocate-Genetal (V. K. Thinmenkatachari), M. Seshachqlapéthi ` and 
`T. K; Rama Nambisan for Respondents. Sq . . 
W.P.Nos. 379 and 380 of 1951 : . 
K. Umameswaram, Alladi Kuppuswami and C. V. Srinivasachari for Petitioners. 
Thè Advocate-General (V. K. Thiruvenkatachari) with the ‘Government Pleader 
(P. Satyanarayana Raju) for Respondent. ' ? 
1 Rule Nisi made absolute. Certified that it ts a fit case 
ms KS: a — Jor appeal to Supreme Court. 
_--": Subba Rao, 7. mt ‘Krishnan Nambiar v. The State of Madras. 
gand. January, 1952. W.P. No. 655 of 1951. 
~ Prevention of Cruelty to Animals Act (XI of 1890)—Government granis to a society 
for prevention of cruelty to animals of amounts equal to fines realised in cases charged by agents 
of socisty—Stopping of by, Government—Not-a judicial act which can be interfered with by a 
writ. 


_ Payments of grants made by the Government to a society for prevention 
` of cruelty to animals of amounts equal to fines realised in cases by agents 
of such society are only ex gratia payments to which the society has no manner of 
right. Stopping such payments does not affect the rights of parties nor does the 
Prevention of Cruelty to Animals Act or any other provision of law impose a duty 
on the Government to act judicially in withdrawing such payments. Order of 
Government withdrawing such grant or the police powers conferred on agents 
of such societies is not a judicial act. The conferring of police powers on the 
agents of the society, or the withdrawal of the same does not affect the rights of the 
subjects. In such a case an application for-issuing a writ of certiorari for quashing 
the, order of the Government is not maintainable. : 


A. Achuthan Nambiar for Petitioner. 
u F. P. Sarathi for The Advocate-General (F. K. Thiruvenkatachari) on behalf of 


the” Respondent. ie 
K.S. + OF Petition dismissed. 
Mack and Somasundaram, FJ. Balan, In re. 
' rath February, 1952. $ R. T. No. 87 pf 1951. 

: = (Cr. A. No. 620 of 1951.) 


Constitution of India (1950), Part II]—Fundamental nghts—If includes righi to use ` 


foreign flags on Indian 
Per Mack, J.—The Constitution nowhere contemplates a divided allegiance 
Constitution and the flag of the Indian Union and to the fag of 


“or loyalty to the 
any other foreign State. Merely because neither the Constitution nor any specific 


lewislation forbids the use of the flags of foreign nations on Indian soil, they can 
in. no sense be itted to be so used in accordance with any fundamental right 
laid down in the Constitution. Such user on the con would be directed to” 
the undermining of one of the main pillars on which the Constitution is founded. 
It will be increasingly embarrassing for Judges (who have taken the oath to uphold 
the Constitution) if they were to permit the free intrusion of foreign flags on the 
Indian soil for the propagation of any form of political doctrine or economic ideals. 
If such flags continue to be used by organisations throughout the country there 
would be no alternative for the Government to introduce legislation making such 
user an offence punishable compulsorily by substantial imprisonment. 

Per Somasyndaram, J.—" The observations regarding the use of flags are entirely 
foreign to and beyond the scope of the judgment in this case ”. 

V." Venkatraman for Row and Reddy and Mohan Kumaramangalam for Appellant. 


The Assistant Public Prosecutor (A. C. Muthanna) on behalf of the State. 
KS. —— > Sentence of death confirmed, 


r 
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Subba Rao, F. Natesa Mudaliar v. Secretary, Regional 
14th Novsmber, 1951. Transport Authority. 
' 7 l : W.P. No..351 of 1951; 

_ Madras Motor Vehicles Rules, rule 136 (as amendsd)—Limitation for filing appea 
within 30 days from date of despatch of order of secretary—Validity. 

The fee of rule 136 of the Madras Motor Vehicles Rules prescribing the 
period of limitation from the date of despatch of the order is invalid. That tule is 
unreasonable and contrary to the principles of natural justice and works great 


hardship in certain circumstances. An appeal filed within 30 days from the 
date of the receipt of the order by the app t must be held to be in time. 


M. Natesan for Petitioner. 
The Government Pleader (P. Satyanarayana Raju) on behalf of the Respondents. 


K.S. < —— Petition allowed. 
Subba Rao, F. Kumaraswami Padayachi v. Govindaswami Padayachi. 
gth January, 1952. A.A.A.O. No. 18 of 1950. 


Madras Agriculturists Relisf Act (IV of 1938)), section 9-A—Applicability when 
mortgages is in possession in pursuance of clause in mortgage that if debt is not redeemed within 
jive years mortgages was to become owner. i 

Where in pursuance of a clause in a mortgage that if the mortgage debt is 
not redeemed within five years that mortgagee was to become owner the mortgagee 
claimed that he was in possession as vendee after the expiry of the five years, it 
must be held that the clause was a clog on the equity of redemption and that the 
possession of the creditor was only as mortgagee and therefore section g-A of the 
Agriculturists Relief Act applied directly to the case and the mortgagor is entitled 
to redeem accordingly. e mortgagee’s animus is not the decisive factor for the 
application of the provisions of section g-A. 


T. S. Krishnamurthi Aiyar for Appellant. - 
T. S. Kuppuswami Aiyar for Respondent. 


K.S. Appeal dismissed. Leave refused. 

. ra S 
Mack and Somasundaram, F7. Rajarama Reddi, Jn re. 
4th February, 1952. ‘ Cr. M. P. No. 2321 of 1950. 


Constitution of India (1950), Articls 228—Petition under—Procsdure. 


Where an entire Act is called in question as ultra vires, there is no obligation 
on the State Prosecutor on the criminal side to file an affidavit at all seeking to 
uphold its validity ; the onus is on the petitioner to satisfy the High Court under 
Article 228 that there was a substantial question of law as to the interpretation of 
the Constitution, in other words, that the Act can for some prima facie substantial 
reasons be challenged in a Court of law. 


V. V. Srinivasa Aiyangar, M. K. Nambiar and V. Devarajan for Petitioner. 
The Public Prosecutor (V. T. Rangaswami Atyangar) on behalf of the State. 


K.S. Boe 3 Petition dismissed, 


NRO 
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Mack and Somasundaram, 77. Mara Naicken, In re. 


Gth February, 1952. R.T. No. 73 of 1951. 
Dee Cr. A. Nos. 491 and 492 of 1951. 


Criminal Procedure Code (V of 1898), section 164—Scope and effect—Confession 
made to Magistrate—Essentials for admissibility in evidence—Confession by person volun- 
tarily surrendering to warrant expressing desire to make confesston—Procedure, 


Per Mack, 7.—If an accused person surrenders to a warrant voluntarily and 
desires to make a confession, it is the duty of the Sub-Magistrate to proceed imme- 
diately under the provisions of section 164, Criminal Procedure Code and after 
giving him the necessary warnings, record what he wishes to say as soon as possible, 
before he falls in any way under police influence. The precaution of giving an 
accused person time to reflect is intended to protect persons, who are produced 
from police custody before Magistrates for the recording of confessions, and it is 
just and proper that they should be given time for reflection on removal altogether 
from any police influence before confessions, which can be used in evidence against 
them, are recorded. This precaution is not normally necessary in the case of 
persons, who voluntarily appear before a Magistrate and express their desire to 
make confessions. But as the difference of opinion on pg soe expressed by the 
other Judge Somasundaram, J., would otherwise increase the present uncertainty 
it must be resolved by reference to-a Full Bench although it does notaffect the final 
decision in the instant case. y ‘ 


Per Somasundaram, 7.—The observations that a Magistrate can record a con- 
fession from an accused who comes to him even before the investigation starts 
does not arise in this case and are purely obiter. The Magistrate can function 
only under section 164 if he is to record a confession but where section 164 does not 
apply he cannot record any confession. The powers of a Magistrate are given in 

edule III of the Code of Criminal Procedure. The Magistrates have no other 
power than what is granted to them under this Schedule. What is. not ted 
to them they cannot do. So confession made before Magistrates even before the 
investigation begins, will not be admissible. 7 

P. S. Kailasam for Appellant. 

The Public Prosecutor (V. T. Rangaswami Aiyangar) on behalf of the State. 


K.S. i —— Sentence varied, 
Govinda Menon and Ramachandrudu v. Gulabchand Firm: 
Krishnaswami Nayudu, F7. A. A. O. Nos. 212 and 337 of 1951° 


14th February, 1952. 

Civil Procedure Code (V of 1908), sections 46 and 47—Order extending tims for a 
precept to keep in attachment properties belonging to judgment-dsbtor—Not appealable. 

An order sna ting a preceptor extending time for a precept to keep in 
attachment properties belonging to the Joop eip is not one relating to 
execution, declare or satisfaction of the decree. 

G. ip T E Rao for Appellant. 
P. V. Vallabhacharpulu for Respondents. 
S. 


K. 4 — Appeals: dismissed. 
Subba Rao, F. Bhagat Estates v. Accommodation Controller, Madras. 
15th February, 1952. W. P. No. 805 of 1951. 


- Madras Buildings (Lease and Rent Control) Act (XV of 1946), section 3— 
Objection taken by house owner that rent of premises does not exceed Rs. 25 per month— 
Accommodation Controller must decide whether rent is more than Rs. 25 before exercising 


jurisdiction and demanding possession. 
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When a landlord after giving notice of vacancy takes the objection that the 
tênt of the premises in question does not exceed Rs. 25° per month and that therefore 
the Accommodation Controller has no jurisdiction to demand possession of the 
house, the Accommodation Controller must first find on the materials furnished 
whether the rent exceeds Rs. 25 per month before he can exercise his jurisdiction 


M. A. Ghatala and C. Narasimhacharyulu for Petitioner. 
V. P. Sarathi for the Government Pleader (P. Satyanarayana Raju) for Respondent. 


K.S. Da Petition allowed. 

2 ~N 7 
Subba Rao, 7. Rangamannar Chetty v. Rangiah. 
15th February, 1952. ~ C.M.P. No. 6445 of 1951. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 7 (2) (ii) 
—Sub-letting which entails evictions—Essentials. 


— There cannot be a sub-letting, unless the lessee parted with legal possession. 
The mere fact that another is allowed to use the remises while the leaseo retains 
the legal possession is not enough to create a sub- - To creato a lease or sub- 
lease a right to exclusive possession and enjoyment of the property should be con- 
ferred on another. Taking in other partners in his business by a lessee will not 
constitute sub-leasing and the lessee is not liable to eviction under the provisions of 
Madras Act XXV of 1949. 


‘KY Umamaheswaram and A. Subramanian for Petitioner.” 
M. S. Ramachandra Rao and M. Krishna Rao for Respondents. 


KS. — Application dismissed. - 
Subba Rao, 7. i l “ Sambasiva Reddy v. Central Road 


18th February, 1952. i Traffic Board, Madras. 
i W.P. No. 686 of 1951, 


Motor Vehicles Act (IV of 1939), section 64-A—Appeal to Road Traffic Board without 
tmpleading as respondent others whose applications for permit had been E o not 
mads pariy—If entitled to writ to quash order in the appeal. . 


n who had not been made a party to an appeal to the Central Road 
Trate Bond ard which has made a final order may take appropriate action for getting 
that order set aside and a writ cannct be denied at the P of such porem who 
was not a party to the order sought to be quashed. 


F. Venkataraman for Row and Reddi for Petitioner. 


- The Government Pleader (P. Satyanarayana Raju) on behalf of the Government 
and C. A. Vaidyalingam and S. Gopalarainam for and Respondent. 


ga T gu , Application dismissed, 
Rajamannar, C.J. and Venkatarama Apar, J. f Seshagiri Sarma v. 
19th Ewan 1952. . ~ State of Madras. 


C.M.P. No. 4360-o0f 1951. 


Madras Hereditary Village Offices Act (III of 1895)—Ordsr of District Collector 
setting asides that of Revenue Divisional Officer removing a person and appointing another 
to discharge dutiss of the offics during pene G haider Goretsi has no | aaiction 
to interfere with it. 
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-` Appointments, dismissals and other matters of and pertaining to the hereditary 
village officers mentioned in tHe Madras Hereditary Village Offices Act are governed 
entirely by the provisions of that Statute. There is no provision in that Act con- 
siden fee power on the Government to interfere with the orders of any of the 
subordinate revenue authorities entrusted with ean powers by the provisions 
ofthat Act. Under section 10 (5) of the Act it is the Collector who has got the power 
to appoint a qualified person to discharge the duties of the office when a minor is 
7 lace as heir. Ordinarily, this power is exercised ‘by the Revenue Divisional 
Officer. This is because of the provisions of the Madras Subordinate Collectors 
Regulation. The proceedings ns Subordinate and Assistant Collectors are made 
subject in all cases and in the fullest manner to the superintendence, control and 
revision of the Collector, who shall have power either to direct, generally, that the 

1 i of any of his Subordinates or Assistants shall be regularly submitted 
to hin before the decision, order or sentence is carried into execution, and to 
‘confirm, modify or annul them, or issue any further orders in the case, as he may 
see fit; or in any icular case to direct that the decision, order or sentence 
of any of his Subordinates or Assistants shall not be carried mto execution, and to 
pass such further orders as he may see fit. 


Where -there is‘an order of a Revenue Divisional Officer arcade a person 
and appointing another as the person to discharge the duties of tho office during 
the mmority of the registered heir, the order is liable to be revised by the District 
Collector ; and where the District Collector in the exercise of this power set aside 
the order of the Revenue Divisional Officer and restored the person who was removed 
to his original position, the order of the District Collector is not subject to.any 
appeal or revision and neither the Board of Revenue nor the Government can 
interfere with his order. Where the Government interfered and set aside such 
order it must be quashed and the order of the District Collector restored. 


G. Rama Rao and D. V. Reddi Pantulu for Petitioner. 
T. Venkatadri for grd Respondent. 


The Advocate-General (V. K. Thirwoenkatachari) for the Government Pleader 
(P. Satyanarayana Raju) for 1st and end Respondents. , | 


ES 6 on l Order quashed. 
Subba Rao, J. Raja Venkata es Rao v. 
i Co r of Madras, 


19th February, 1952. 
: - O.M.P. No. 6632 of 1951. 

-Revenus Recovery Act (I of 1890), sections 3 and 5—Applicability to recovery of arrears 
of incoms-tax. ¢ ; 

Arrears of income-tax is recoverable by the Income-tax Officer but the process 
of recovery is entrusted to the Collector. Therefore as income-tax is recoverable 
by the Income-tax Officer as land revenue, under section 5 of the Revenue Recovery 
Act (I of 1890) the’ Collector of the district in which the office of the Income-tax 
Officer is situate has power to send a certificate of the amount to be recovered to the 
-Collector of another district. ; 


D. Chinnappa Reddi and P. Ramakrishna for Petitioner. 
Vepa P. Sarathi for the Government Pleader (P. Satyanarqyana Raju) on behalf of 


„1st Respondent. . A 
C. S. Rama Rao Sahib for 2nd Respondent. 


KS. Application for issus of mandamus dismissed. 
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Rajamanatt, C.F and Venkalarama Ayyar, 7. Varadachari v, State af Madras 
22nd January, 1952. . C.M.P. No. 5590 of 1951 
Madras Manure D Licensing Order, 1949—Governmeni Order iding for. 


enhancement of licence fes from Rs..10 to Rs. 100 per expeller in oil mills— Tests of vali 
Licence fes and tax—Difference. : 

ere is a fundamental difference between a tax and a licence fee. The 
issue, of licences to regulate particular branches of business or specified trades or 
o tions and other matters is part of what in American Constitutional law 
is called the ‘‘ police power ” of the pee por ite gront of a licence a fee may be 
charged tp cover probable expenses which may have to be incurred for the regulation 
of the particular-trade or business or calling in respect of which the licence is required. 
The licence fee is not intended to raise revenues for the general purposes of the 
authority levying the fee. For such purposes the levy should be in the shape of a 
tax. The licence fee-must be reasonable whereas a tax need not be. 

Under the Madras Manure Dealers Licensing Order there is nothing which 
directly or indirectly provides for anything other than the regulation of the sale 
of manure. There is nothing in the order to indicate that the licence required from- 
the dealers is for the purpose of ensuring the pro quality of manure being sold. 
There is not even a provision which makes a sale of adulterated or unwholesome 
manure punishable. An enhancement of the licence fee from a flat rate of Rs. 10 
to Rs, 100 per expeller in an oil mill cannot be defended on the ground that the 
licensing authority had to incur expenses for staff.to examine the manure and 
enforce proper quality being supplied. The enhancement in the case of millers 
only while ordinary dealers to pay a flat rate of Rs. 20 would in any event 
be clearly discriminatory and would offend the provisions of Article 14 of the Consti- 
tution. 2 : Bier T ; 
Accordingly the enhanced rates of licence fees. under.G.O. Ms.- No. 2435 
(Food and iculture), dated 29th December, 1950, published in the Fort.St. George ` 
Gazette, dated 16th January, 1951, is unconstitutional and therefore invalid because 
jt would amount to an unreasonable restriction on the exercise of the right to carry 
on business guaranteed by the constitution and also because the fee is discriminatory 
and in contravention of Article 14 of the Constitution. 

K. V. Venkatasubramgnyam and Messrs. Row and Reddi for Petitioner. ` 

The Advocate-General (V. K. Thiruvenkatachari) for the Government Pleader 
(P. Satyanarayana Raju) on behalf of the Respondent. 

K.S. — 


Application allowed and; 
Rule nisi mads absoluts. 
Subba Rao, F. Unioa of India v. Nataraja Sastrigal, 
13th February, 1952. W.P. No. 731 of 195r. 


. _Workmen’s Compensation Act (VIII of 1923), sections 16 and 17—Singls application 
Jjiled on behalf of a number of employed persons bslonging to the sams unpaid group—Right 
Y emplir io appeal where total amount directed to be paid in such application exceeds Rs: 300 
— rit of certiorari to quash order not maintainable as there is other remedy. tet 

As a single application can be filed on behalf of a number.of employed ns 
belonging to the same unpaid group and an employer has the ri t to ap to the 
Court of Small Causes if the amount directed to be paid in su single application 
exceeds Rs, goo, the employer thus having other adequate remedy by way of appeal 
ta the Caurt of Small Causes, a writ of certiorari to quash the order of the Commis- 
sioner cannot. issue. : = 

S. S. Ramachandra Ayyar for Petitioner, 

R. Desikan for Respondents 1 and 2. 


The Goverament Pleader (P. Satyanarayana Raju) on behalf of grd Respon- 
y l a 


_KS, ; —— Application dismissed. - 
Subba Rao, F. , Subba Rao v. Director of Town ing, Madras. 
18th February, 1952. f 


den 


i W.P. No. 736 of 1951. 
Mxnicipality—Establishment Rules, rule 19 (1)—Scops—Order of abolition of a post 
mentioning that it should coms into force on a specified date—If can be brought into operation 

NRG j 


30 
before expiry of three months afer tokice has been gives to the officer whose servicat are dispensed 


Rule 19 (1) of the Establishment Rules reads “unless it contains an express 
statement to the contrary an order for the abolition of an appomtment or for the 
reduction of the emoluments of an appointment, shall not be brought into operation 
before the expiry of three months after notice has been given to the officer or ser- 
yant whose services are to be dispensed with, on such abolition or reduction ”. 

The Town Planning and Building Inspector of the Narasaraopet Munic:pality 
who was in Grade III was served a notice on 23rd December, 1950, from the Com- 
missioner of the Narasaraopet Municipality informing him that his services would 
not be required from 25th January, 1951, as the post of Grade III Building Inspector 
had been converted into Grade I Inspector by the Inspector of Local Boards, The 
Inspector whose services wert thus terminated applied for a writ of mandamus 

ing that that abolition of his appointment was i as that order was brought 
into force before the expiry of three months after notice had been given to the 

etitioner. À 

s Held : As the Inspector of Local Boards specifically stated in his order that his 
order giving sanction for the conversion of the existing post of Town Planning 
and Building Inspector Grade III, into that of Grade I, should come into force on 
6th December, 1950 (the date of his order) his order contained the express statement . 
that it shquld come into force immediately and accordingly three months notice 
for the abolition of the appointment was not necessary an the order cannot be 
attacked. Ay 

P. Rama Rao and K. V. Raghunatha Reddi for Petitioner. 

_ V. P. Sarathi for the Government Pleader (P. Satyanarayana Raju) on behalf of 
ist Respondent. ý C 
M. B. Rama Sarma for 2nd Respondent. 


A 


. . l. nb sed. 


K.S. — Appl 
Rajamannar, C.J. and Venkatarama Ayyar, J. - i Rajashri Pictures, Lid: v. 
a7th February, 1952. Mahalingam, 


O.S.A. No. 136 of 1951. 

Madras High Court Original Side Rules, Order VIJ-—Suit found to be ona for speci 
performance of an agreement to advance certain amount—Plaintiff if can invoke Order 
of Original Side Rules—Right of defendant to leave to defend. > 

Where it is found that the suit is in the nature of a suit for specifically enforcing 
one of the terms of a contract between the parties, viz., a promise to advance a sum 
of Rs. 22,500 out of which Rs. 7,500 had dy been advanced (the said amount 
to be adjusted against the proceeds of the picture when distributed) Order VII 
of the Original Side Rules would not govern such suit. The defendant is entitled 
to raise EE open to one of the parties to a contract when the other party socks 
to specifically enforce the contract. Accordingly the defendant is entitled to have 
leave to defend unconditionally. - ; 

D. Suryaprakasa Rao and A. Satyanarayana Rao for Appellant. 

L. V. Krishnaswams for Respondent. 


KS. ` —— Appsal allowed. 
- Ramaswami, J. Seetharamayya v. Anjayya, 
grd March, 1952. - G.R.P. No. 1451 of 1951. 


It cannot be said that the moment a defendant had raised a triable issue un- 
conditional leave to defend a summary suit should be granted to the defendant. 


defence raised a real issue and nct a sham one. 
K. Umamaheswaram ax.d V. Sethu Madhava Rao for Petitioner. 
P. R. Ramachandra Rao for Respondent. 
KS. —_————. ; Ordsr varied. 
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Subba Rao, J. Rahimansa Rowther v. Madras 
agih January, 1952. Islamia Educational Institution. 
- : . S. A. No. 1673 of 1948. 
Transfer of Property Act (IV of 1882, as amended in 1929), sections 91, 92 and 95— 
—Sco mortgagor redesming mortgage—Rights of the other mortgagor to file suit 

_for redemption. ` ` i 
. The co-mortgagor redeeming is merely an instance of subrogation. The 
redeeming mortgagor has not merely a charge, but the mortgage, as to his share, 
is exti od, and as to the shares of the other mortgagors he stands in the shoes 
.of the mortgagee. Where a co-mortgagor redeems the entire mortgage, his right 
as a mortgagee relates back to the date of the mortgage which he has redeemed 
for the benefit of priority over subsequent mortgages. The period of limitation 
for suit for redeeming by the other mortgagor against the redeeming co-mortgagor 
js the samo as against the mortgages. I L.R. 19 Pat. 398 and A.I.R. 1943 Bom. 
Hotere A suit filed within 60 years of an acknowledgment will be in time. 

. Venkataraman for Appellant. - 
R. Gopalaswami Aiyangar for Respondent. 


KS: E Appeal dismissed. Leave refused. 
Ramaswami, F. f Deena Naidu, Jn re. 
grd February, 1952. Cr. R. C. No. 184 of 1952. 


(Cr. R. P. No. 170 of 1952). 

Madras Food Grains (Intensive Procurement) Order (1950), clause 10 (1)—Sanction 
_for prosecution for contravention of provyions—Essentials for validity. 

Clause 10 (1) of Madras Food Grains (Intensive Procurement) Order, 1950, 
does not prescribe any type, design form or particular form of words for a sanction 
for prosecution for contravention of any of the provisions of the Food Grams Pro- 
curement Order. All that the sanction must show is that all relevant materials 
were placed before the authority ane ae paginas and that the autho- 
rity considered those materials and that order sanctioning the prosecution 
resulted therefrom. The sanction need not set out the reasons for the sanction. 
‘The object of clause 10 (1) is nee more than a discouragement of frivolous, 
doubtful and impolitic prosecutions by low paid suhordimates who might be actuated 
by several motives other than the interests of the public and the due enforcement 
‘of control orders. Where the sanction order by ifs preamble sets out all the materials 
which were before the Collector (sanctioning authority) and the order recites 
that these papers have been read by the Collector and then the decision of the 
‘Collector according sanction with all requisite details are set out, it is a valid sanc- 
tion on the strength of which a prosecution will be sustainable. (1948) 1 M.L.J. 
‘243 co ; - (1949) .1 M.L.J. 600; (1950).1 M.L.J. 341, considered. 

SR. A: and S. S. Bharadwaj for Petitioner. 
The Public Prosecutor (V. T. Rangaswami Aiyangar) on behalf of the State. 
KS. ——— Conviction upheld and accused admonished. 
Subba Rao, J. Thiruvaduthurai Adheenakartha v. Bojaraja Naicker. 


5th February, AAN . _ 8. A. No. 1452 of 1948. 
Religious -—Permansnt lease of property ans ri Jor setting 
aasids by succesding manager—Limitation—Limitation Act (IX of 1908), section 10, Articles 
134-B, 139 and taa es 7 bene : aan : 
Section 10 of the Limitation Act will enable the manage: of a-temple or any 
teligious institution to recover property alienated by his predecessor not for 
valuable consideration without any limit of time. But ifhe transferred the property 
-without any necessity and for valuable consideration, the suit to-recover sae 
would be governed by Article 134-B of the Limitation Act, Article 134-B applies 
both to absolute transfers and to permanent leases. Though a permanent 
lease or a sale without necessity is invalid and not ping. oa te succeeding 
manager, it will enure during the tenure of the er, who alienated the pro : 
‘The succeeding manager can create a new lease, ich likewsae will caure caving 
his lifetime. In the absence of evidence, it may be presumed that if a succeeding 
manager with the knowledge of the invalidity of the alienation received rents 
NRO s 


> 32 


be accepted the tenant as his tenant. during the tenure of his office. But there 
may be circumstances which may establish that a succeeding manager has not 
accepted the tenant.as his tenant for his lifetime but as one holding under the 
permanent tenancy, in which case the starting point of limitation prescribed b 
Article 134-B would not be postponed till after his lifetime. But Article 134- 
cannot apply to a case where a tenant had acquired a right by prescription prior. 
to the amending Act. To such a case Article 144 of the Limitation Act would © 
apply but even so the aforesaid principles govern the situation. The tenant’s 
adverse possession would start after the term of the alienor (manager) came to an end, 
unless his successor is presumed to have created a new tenancy to enure during his 
lifetime. Article 139 cannot obviously apply if Article 1 34-B applies. Article 134-B- 
will not apply to a case where the tenant acquires an adverse interest prior to the 
amending Act. (On the facts the suit was found to be barred by firnitation.) 


KS. ——_- . f Appeal dismissed. 
Rajamannar, C.F. and . Gopala Rao v. Kantam. 
Venkatarama Aypar, J. i . Appeal Ne. 186 of 1948. 


Minor—Daecree. against—Guardian’s failure to advance and establish defences— Wher. 
gross negligence entitling the minor to get the decree set aside, 

‘The fact that certain defences were raised by- the guardian coupled with the 
fact that eventually the guardian (mother in the present case) did not adduce 
any evidence to try to establish those defences is not itself proof of negligence on 
the part of the guardian entitling the minor to have the decree set aside, If the 
guardian raises frivolous defences and subsequently is convinced that it was not 
worthwhile proceeding with those defences, it cannot be said that the i 
would be guilty of negligence. Before it can be held that the failure to defend is 
gross negligence the Court must be convinced that there were substantial defences 
to the action and nevertheless, the guardian failed to advance and establish them, 

P. Chenchiah and M. A. Narasayya Chowdari for Appellants. 
A. Sambasiva Rao and T. Venkatadri for Respondents. 


K.S Appeal dismissed. 
Rajamannar, C.J. and Luis Caetano Menzes v.- 
Venkatarama Aypar, The State of Madras. 


4th March, 1952. ` C. M. P. No. 9092 of 1950. 
_ Madras Prokbition Act (X of 1937)—Citizens of Portuguese settlements in India 


treated as part of the territory of Portugal. Foreign nationals would include 
nationals of every foreign country and it is for the Government of the country 
concerned to decide who belonged to a particular nationality. It is not-open to . 
the Madras State Government to classify citizens of Portuguese settlements in India 
resident in. Madras State, along with Indian citizens for purposes of issue of liquor 
permits under the Madras Prohibition Act. The only classification which will not 
offend Article 14 of the Constitution would be classification between Indian citizens 
on the one hand and foreign nationals on the other. Any other classification. 
would be discriminatory. It is not open to the State Government to exclude the 
citizens of the French and Portuguese settlements in India from the general 
category of foreign nationals on the ground that the grant of permits to them 
might lead to abuse. A Portuguese subject born at Sholapur of ts both of 
whom were born in Goa and residing at Madras is therefore‘ entit ed to the grant 
of.a it as a foreign. national, ' : : 
n È S. Vaz, P. M. V. Srinivasan and R. Natarajan for Petitioner. Gt 
. Fhe Advocate-General (V.. KX. Thiruvenkatachari) for the Government Pleader 
P. ‘Satyanarayanaraju) and -Narayanan Nair, for the State Prosecutor on behalf of 
the Respondent, . - ae: e i, : ; 
PARO GOMES. a oe ga ah Bt By ~ Directions given. 


Ramaswami, J. Veera Raju v. Sundararamiah. 
arst February, 1952. - >" Gr. RUC. No. 1282 of 1950. 
; (Cr.R.P, No. 1211 of 1950.) 
Criminal Procedure Code (V of 1898), sections 417, 423 and 439—Scope—Powers of 
- High Court in dealing with criminal revisions—Acquittal—Right to agitate against—Pro- 
‘ceaure. oS 7 on: ee i 
In regard to acquittal two remedies are open. Under section 417, Criminal 
Procedure Code, the State Government may direct the Public Prosecutor-to pre- 
sent an appeal to the High Court from an original or appellate order of acquittal 
Pe by any Court other than a High Court. In such a case under section 423, 
anal. Procedure Code, the High Court may in an appeal from an order of 
acquittal reverse such order and direct further enquiry to be made or that the 
accused be retried or committed for trial, as the case may be, or find him guilty 
and pass sentence on him according to law. In such a case the Code makes no 
distinction between an appeal from an acquittal or an appeal from a conviction 
and in an appeal from an acquittal if the Court thinks that the lower Court has 
taken an erroneous view of the evidence it has jurisdiction to refuse to convict. 
The section gives full power to the High Court to review at large the evidence 
upon which an order of. acquittal is founded and to reach the conclusion that upon 
that evidence an order of acquittal shall be reversed, the High Court has naturally 
to considtr such matters as the-view of the trial judge as to the credibility of the 
witnesses, the presumption of innocence in favour of the accused, the right of the 
accused to the benefit of any doubt and the slowness of the appellate Court in dis- 
turbing the findings of fact arrived at by a trial judge who the advantage of 
secing the witnesses. > : 
But when the Local Government declines to appeal and a private party secks 
to agitate against this acquittal it can only be under section 439, Paling Prosedare 
Code. Though sub-section (1) of section 439 authorises the High Court to exercise 
in its discretion, any of the powers conferred on a Court of appeal by section 423, 
sub-section (4) specifically excludes the power to convert a finding of acquittal 
into one of conviction. ‘This does not mean that in dealing with a revision petition 
by a private party against an order of acquittal the High Court could in the absence 
of any error on a point of law reappraise the evidence and reverse the findings of 
fact on which the acquittal was based, provided only it stopped short df fmding 
the accused guilty and conte sentence on him. 
Logendranath Jha v. Polat Lal, (1951) S.C.J. 503: (1951) 2 M.L.J. 288 (S.C.), 
relied on. R 


D. Narasaraju and P. RP. Surya Rao for Petitioners, . 
The Public Prosecutor (V. T. Rangaswami Ayyangar) on behalf of the State. 
S. Ramalinga Mudaliar for Respondent. 


KS. - Petition dismissed, 


Govinda Menon and Krishnaswami Naidu, FF. Seethamma 2, Annapurnamma. 
14th March, 1952. - T A. S. No. 726 of 1947. 

` Arbitration Act (X of 1940), sections 31 and 32—Scope—Award made ‘decrée of Court, 

tf can ba set asids in.a regular suit on the ground that the reference was procured by fraud and 
misrepresentation. ; 
Plaintiff filed a suit to set aside an award which was made a decree of Court, 


-on the ground that the agreement to refer the disputes to an arbitrator was procured 
Iby fraud and misrepresentation : 
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Held, that the provisions of sections g1 and 32 of the Arbitration Act are a bar 
to a suit and that all questions regarding the validity, effect or existence of an 
award or an arbitration agreement between the ics to the agreement should 
be determined ‘in an application filed before the Court where the award has been 
or may be filed. . . 

` (1946) 1 M.L.J. 185 : LLL.R. 1946 Mad. 840; 53 C.W.N. 410, Referred to. 
P. Somasundaram and P. Suryanarayana for Appellant. 
M. S. Ramachandra Rao and A.L. Narayana Rao for Respondent. 


K.S. Appeal dismissėd. 
, Eu : 
_ Subba Rao, J. ` Harischandmrdu v. Jagannadharao.. 
14th March, 1952. _ S. A. No. 69 of 1951. 


Madras Agriculturists Relief Act (IV of 1938)—Section 8—Explanation IV introduced 
by the Madras Act XXIV of 1950—Interpretation of. f 

A Hindu'father incurred a debt before 1st October, 198% and after his dea 
it was split up into three equal parts among his sons who executed three separate 
promissory notes on I th November, 1935, in favour of the creditor. The creditor 
sued on foot of one of the promissory notes, and the debtor pleaded that the debt 
should be scaled down under section 8 of the Act applying the provisions of Expla- 
nation IV to section 8 introduced by the Amending Act of 1950. S 

Held, that if the dgbt was a separate debt of the father, Explanation IV applies. 
as the sons would be fas and legal representatives among whom ‘the debt was 
split up. Held also, that even if the debt was a family debt and the same was split 
up among the family members, Explanation IV applies as the sons who divided 
the debt would be ‘‘ assigns ” of the debtor, viz., the family, though not the heirs 
and legal representatives of the debtor. i 

M.S. Ramachandra Rao and M. Krishna Rao for Appellants.. 


- P. V. Chalapathirao and A. Triyambakam for Respondent. 


K.S. i Appeal allowed. 
Ramaswami, 7. Narayanarao v, Ramaswami Ayyangar. 
18th March, 1952. , ‘ C.M.P. No. 2267 and 1727 of 1951 


in S.R. Nos. 36226and 36227 of 1951. 
Limitation Act (IX of 1908), section 12—Scope ‘of—Tims requisite for obtaining 


Where a petition to file an award and an application to set aside the award 
are disposed of by a comprehensive judgment in the former petition, and the judg- 
ment in the latter petition merely refers to the reasons given in the former judgment: 

Held, in an appeal sought to be filed against the latter, the two judgments are 
required for filing the appeal, and the appellant ‘is entitled to deduct the time 
taken in obtaining copies of both the judgments. 

19 M:L.J. 10. (Notes of Recent Cases) and A.I.R. 1926'Lah. 755, followed. 

M..S. Ramachandra Rao and M. Krishna Rao for Petitioner. i ` 

K.S. ; Patition allowed. 
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Rajamanaar, C. J. and Venkatarama Ayyar, F. Ammennumma v. Beeviamma, 
18th January, 1952. s . App. No. 491 of 1948. 
Transfer of Property Act (IV of 1882), sections 67 and 100—Second suit: for sale on 
peace or to enforce a charge—If maintainable—Civil Procedure Code (V of 1908), section 
11—If bar, 
A mortgagee has a right under section 67 of the Transfer of Property Act to 
file a suit for sale subject only to the conditions prescribed therein and of course, 
subject to the law of limitation and such a suit is not barred under section 11 of the 
Code of Civil Procedure by reason of a decree for sale passed on the same mortgage 
in a prior suit and under section 100 of the Transfer of Property Act the same prin- 
ciple applies to a second suit for sale to enforce a charge. 
K. Kutttkrishna Menon and T. C. Raghavan for Appellant. 
N. Sivaramakrishna Ayyar for Respondent. (Amicus curie). 
KS. ——— _ , Appeal allowed. 
Chandra Reddi and Ramaswami, FJJ. * Thirumaleshwara Bhatta v. 
24th January, 1952. i Ganapayya. 
S.A. Nos, 1823 and 2212 of 1947. 
;_ Hindu Law—Adoption by widowsr after he had re-married another woman—Deceased 
wife if can be nominated as adoptive mother to whose father the adopted boy can inherit. i 
It cannot be said that a Hindu has a right to name a non-existent deceased 
wife in preference to the existing living wife as the mother of the boy adopted by 
him, so as to entitle him to succeed to the estate of such predeceased wife’s father. 
65 M.L.J. -58 : 56 Mad. 759 (F.B.) doubted. (Case-law discussed.) 
. K. B and M. L. Nayak for Appellant in S.A. No. 1823 of 1947 and Res- 
pondent in S.A. No. 2212 cf 1947. - . 
: K. Srinivasa Rao for Respondent in S.A. No. 1823 of 1947 and Appellant in 
‘S.A. No. 2212 of 1947. i N 
K.S. S.A. No. 1823 of 1947 dismissed and S.A, No. 2212 


— of 1947 allowed. 
Saiyanarayana Rao, F. Thirumaleshwara Bhatta v. Govinda Bbatta. 
4th February, 1952. Appeal No. 426 of 1948. 


Provincial Insolvency Act (V of 1920), Section 28-A—Sale of Hindu insoloent father’s 
property by Official Receiver before Amending Act—If conveys son’s interest in the property. 
` In the absence of any specific language in the deed of-sale by the Official 
Receiver (on the insolvency of a Hindu father) conveying the interest of the son in 
the property or in the absence of any other indication in the deed from which tbe 
intention to convey the larger estate (including son’s share before the Amend- 
ment of the Act) could be gatbered it is impossible to uphold that the deed vested 
in the purchaser not merely the share of the father but also the share of the son as 
well, e mere fact that the order of adjudication vested in the Official Receiver 
not only the share of the father but also the power of disposition pcssessed by the 
father over the son’s share would not by itself convey to the auction-purchaser the 
share of the son unless there is indication in the document or in the sale proceedings 
that the Official Receiver in fact purported to exercise that power of sale and did 
in fact sell the son’s share as well. i 
T. Krishna Rao for Appellant. ~ 
K. Y. Adiga and K. P. Adiga for Respondent. 
KS. 7 —— Appeal dismissed, 
Govinda Menon, J. State of Madras v. Subbaraju, 
aand February, 1952. ; S.A. No. 1691 of 1948. 
eee mads by Collectér as agent of Govsinment—Finality—Government if 
can inisroens—Bodrd’s Standing Orders—Scope. 
The Government has not got any supervenirg power to interfere for whatever 
reason. it may be, in the orders passed by the subordinate révenue authority in 


accordance with the provisions of ’s Standing Orders in the grant of darkhast. 
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Where the Collector has no power to cañcel an order after it has become final, the 
Government itself has no power to cancel an order. validly and duly. made by the 
Collector. There is no provision for review or revision by the Government. 


N. S. Srinivasan for the Government Pleader. (P; Satyanarayana Raju) for the 
Appellant. , 
D. Narasaraju for the Respondent. 


K.S. —— Appeal dismissed. Esave refused. 
Govinda Menon and Panchapakesa Ay yar, F7. Suryanarayanamurthi v. 
3 29ih February, 1952. Venkata Syamala. 


App. No. 463 of 1948. 
Civil Procedure Codes (VF of.1908), Order 41, rule 22—Memorandum of cross-objec~ 
tions—When susiainable.against co-respondents, > ' ; 
As a general rile, the respondeént’s right tô urge in cross-objections should be 
limited to urging it against the appelldat, But, in exceptional cases, a memorandum 
-of cross-objections is maintainable even against the co-respondents, namely in cases 
where the questions in dispute cannot be disposed of completely without ‘matters 
-arising between co-respondents being reopened and reconsidered ; no memorandum 
of cross-objections can be filed where the appellasit has no interest at all. 
I.L.R. (1950) Mad. 874: (1950) 1 M.L.J. 54 (F.B.) relied on and other case- 
law discussed. : i : 
B. V. Subrahmanyam for Appellant. - : 
K. Bhimasankaram, D. Narasaraju, V. V. Sastri, K. B- Krishnamutthi, N. Srinivasan 
_ and S. T. L. K. V. Narayanachari for Respondents. a 


KS. ? Decree modified, 
Ramaswami, F. ; ` Moyankutty o. Narayanan Nair, 
29th February, 1952. C.R.P. No. 1039 of 1951. 


Civil Procedure Code (V of 1908), Order 6,.rule 17—-Amsndment of plaint—Right to— 
Suit for recovery of possession of properties held under mortgage sued on and far arrears of 
_purappad—Stay of suit on deposit of arrears of rent under Madras Act XVII of 1946— 
Application for amendment o plaint by giving up claim for recovery of possession and adding 
prayer for extinguishment o morigage—Right to amendment, - oY 4 
The plaintiff filed’a suit for recovery of possession of the properties held under 
a mortgage sued on, There was also a claim for arrears of purappad. Defendants 
3 w7 were said to be tenants in possession under the mortgagees. Defendants 
1 and 2 deposited the arrears cf rent claimed in the suit and the suit was stayed 
under Madras Act XVII of 1946. ‘The plaintiff thereupon filed an amendment 
petition giving up the claim for recovery of possession of the plaint property and 
adding a prayer for the extinguishment of the mortgage. The defendants objected 
to the amendment being allowed on the ground that it was a ruse to deny them the 
rights conferred under Madras Act XVII of 1946’and the application for amend- 
ment was not bona fids. : . : 
Held: The motive with which the plaintiff filed the amendment application 
is neither here nor there. The amendment has to be allowed so long as the plaintiff 
is within his rights and does not take away any valuable rights which had accrued 
to the opposite party, It is open to a plaintiff to give up a portion of his claim and 
after amendment the suit will cease to be one for the recovery of posseasion and 
will not prejudice rights conferred by Madras Act XVII of 1946 or the ‘later Acts 
-enacted br the protection of tenants. In considering the question of allowing or 
disallowing the amendment the fact that plaintiffs giving up the.claim to possession 
-may lead to some other result in regard to stay is not a matter which ought to weigh, 
Nor can the Court consider the bona fides or mala fides of a petition for amendment 
s0 long as the amendment claimed is within the right of a plaintiff. 
C. S. Swaminathan for Petitioner. i 
Respondent not represented, ; : r 
KS. - ; , ——— '- Petition allowed. 
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Subba Rao, 7. © Mohammad Usan Tharaganar v. Abusali 


28th February, 1952. S. A. No. 1834 0 1948. 

Practico—Appeal-—Appellate tribunal interfering with finding of trial Court arrived 
at on an appreciation of oral svidence—tIf contrary to law and open to second appeal. _ 

It cannot be said that if an appellate tribunal interferes with the -finding of 
the trial Court arrived at on an appreciation of the oral evidence, it is contrary 
to law and therefore a second appeal will lie. j 

Konda Kotayya and S. Sitharama Aiyar for Appellants. 

S. Thiagaraja Aizar and G. R. Jagadisan for Respondents. 

K.S. ————__ Appeal dismissed. Leave refused. 


Subba Rao, J Hare Raujee Gore Shastry v. State of Madras. 
“4th March, 1952. ` W.P. No. 625 of 1951. 


Land Acquisition Act (I of 1894)—Delegation o functions of Union Government (for 
acquisition of land for Union purposes) to the State — Vahaity—Constitution of 
India, 1950, Article 258. ; r 

In respect of acquisition of land for Union purposes (namely to house a Post 
office in the Madras State) a notification entrusting the functions of the Union 
Government to the State Government was held to be valid. 

Obiter—It is difficult to hold that the enquiry contemplated by section 5-A 
of the Land Acquisition Act is not of a quasi-judicial nature. —— ` 


M. K. Nambiar and C. F. Louis for Petitioner. 
Vepa P. Sarathi for the Government Pleader (P. Satyanarayana Raju) for Res- 





pondente. : 
KS. oe Petition dismissed. 
Subba Rao, J. . Purnama v. Venkata Subba Rao. 
6th March, 1952. ; L S A. No. 1684 of 1948. 


Licence—Defendant putting up boundary. wall on plaintiff's sits agresing not to build 
over or project eaves over the wall—Acquisscence in the breach of the agfesment and putting 
up of siructures—Right of plaintif to evict defendant. 

A denial of title of the owner by the licensee did not entail forfeiture. Where 
‘the defendant has put up a boun wall on plaintiff’s site agreeing not to build 
over or project eaves over such wall but in breach of it built over the wall and the 
defendant acquiesced in it for over 25 years, the plaintiff is not entitled to the 
discretio remedy of a mandatory injunction. The plaintiff can be ordered 
to be paid the value of the site givmg dant full rights m the site. : 

But the Court cannot compel the plaintiff to sell the site to the defendant and 
if plaintiff insisted on retaining title to the site the defendant should be liable to 
pay nominal damages for breaking one of the warranties in the agreement. 

Gh. Suryanarayana and Ch. Ramakrishna Rao for Appellant. 

G. Chandrasekhara Sastri for Respondent. 


KS. Appeal dismissed. Leave refused. 


Subba Rao, 7. Narayana Chandrasekhara Shenoy and brothers v. Palania pa 
qth March, 1952. Mu 


ae © S. A. No. 1907 of 1948. 
Contract—Agreement to supply jaggery free on railway at Karur to buyer in Calicut— 
Notification by Board of Revenus coniroliing movement by rail of jaggery from any station in 
Trichy District to Calicut—Buyer not willing to bear addttional charge for transport by 
other means—Seller not delivering goods—If liable for breach of contract. 
An agreement was made by the seller to supply jaggery to buyer at Calicut 
free on railway at Karur. The Board of Revenue having issued a -press-note 
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controlling movement by rail of jaggery from any station in Trichiopoly District 
‘to Calicut, correspondence ensued between buyer and seller,- but r was not 
willing to’ bear the additional costs of alternative transport. 


Held, in the circumstances there was no breach of contract in not delivering 
the goods. 


Qyasre : Whether there was frustration by reason of impossibility of performance. 
K. Sanjesoi Kamath for Appellant. 


M. C. Srinivasan for Respondent. . Appeal dismissed. 
KS. _ : —, : i T 

Subba Rao, F. Sri Adikesava Perumal v. Kumara Thathachariar, 

1th March, 1952.. : S. A. No. 1644 of i948, 


Temple—Right to build—When can be restrained by injunction—Quia Timet action. 

Every one. whether a private individual or a representative institution, is 
entitled to put up any building on his or its own land provided it does not interfere 
with the rights of his orits neighbours. So also any person can builda temple on his 
land and can utilise it, in any manner without Spe a nuisance to his neighbours, 
The only limitation is that by so constructing he should not cause material annoyance 
to his neighbours. But there may be circumstances where a Court may issue an 
injunction in a quia timet action to prevent a prospective nuisance if the threatened 
injury is imminent. ` z . T 

Where a temple is put up'by a rival sect on neighbouring land belonging to 
them worship in the two temples at the. same time with different rituals would 
certainly disturb worship in the existing temple and cause annoyance to worshippers 
-therein. In a case where causing annoyance is certainly there, an injunction has 
-to be issued. : : 5 

K. E. Rajagopalachari for Appellant. i i i 
D. Ramaswami Aiyangar and P. S. Sririvasadesikan for Respondent. 


KS. Appeal allowed in part. Leave granted. 
Mack aŭd Basheer Ahmed Sayeed, FF. _ 3 . Sanappa, In re. 
i arth March, 1952. z R. T. No. 100 of 1951. 


4 Criminal Trial—Appegl to High Court—Desirability of transferring accused to: 
Madras Penitentiary and enabling him to instruct counsel in their appeals—Murder caso >- 
Investigating .officer—If should examine accused in jail. ak : eee 
Facilities should be afforded to condemned prisoners to be detained in the 
Madras Penitentiary during the pendency of their appeals before the High Court 
to afford reasonable opportunity and access, subject to jail rules to defending counset 
to interview, the prisoners and obtain instructions in the further ‘conduct of their 
_- Per Bashesr Ahmed Sayeed, F. (differing from Mack, J.).—In’ regard to an 
“ap petition sont by any appellant in a referred trial or oo appeal fom 
- jail, the necessity or otherwise of being acquainted with or making any use of such 
a petition should be entirely left to the discretion of the counsel concerned and 
-in view of the experience that such petitions most often than not, do not render any 
assistance to the defending co no hard and fast rule can be laid down for 
observance by the counsel appearing for the appellants. There is no need for any- 
new provisions in the Criminal Procedure Code to compel the investigating officer 
to examine the accused. If the officer feels the necessity to examine the accused 
at any before the charge sheet is laid, nothing prevents him from doing so, 
“provided S teak of such interrogation is to secure information as to the facts 
of the case. It is not necessary that the investigating. officer should also examine 
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the accused even after the charge sheet has been laid ao that he may investigate and 
verify an Ole eet an: . After the charge shect has been any 


defence that the accused ve can-be placed before the Magistrate 
and decided upon.. If the ete is to be giver an opportunity to examine the 
ce story of the and come to a decision thereon, it will not only be 


embarrassing to the police but such-an opportunity is also liable to be abused by the 
investigating officers themselves. 


V. V. Ramadurai for Accused. 


V. Rajagopalachari, amicus curiae. 
The Public Prosecutor (V. T. Rangaswami paar on behalf of the State. 
KS: Sentence reversed and prisoner discharged. 


Somasundaram, J. Shanmugam, Jn re. 
13th March, 1952. Cr.R.C. No. 909 of 1951. 
(Cr.R.P. No. 894 of 1951.) 


Madras Prohibition Act X 1937)—Prosecution for consuming liquor—Smell of 
arrack—Duty of prosecution te cm Pract of guilt—When peter proof 
of smell alons. 

In a prosecution for consuming arrack it is the duty of the prosecution to prove 
that the smell can come only from arrack, if the inference is to be drawn about 
consuming liquor from the smell alone. The other symptoms, like red cyes, talking 
at random, «t cetera also must be proved to be due only to the effect of liquor. Where 
the evidence of the doctor shows that even if old sugar juice was.taken, it may smell 
like arrack and the prosecution has pot conclusively proved the smell to be shat 
of arrack, a conviction and sentence will be unsustainable. 


P. S. Chandrasekhara Iper and P. S. Ramachandran for Petitioner. 
The Assistant Public Prosecutòr (4. C. Muihanna) on bebalf of the State. 


K.S. — Petition allowed. 
Somasundaram, F. _ _ Ramaswami Udayar v. Raju Udayar. 
13th March, 1952. Crl. R. C. No. 331 of 1951. 


(CrL R. P. No. 330 ae 
Penal Code (XLV of 1860), section 498—Gist of offence. 


` Section 498 of-the Penal Code is intended to protect the kaai and. not 
intended for the benefit of the wife. It „cannot be said that in a case where 'a woman- 
is unwilling to live with her husband, may be even for good reasons, and she comes 
and lives with another person as husband and wife, the other person should not be 
held to have taken the wife within the meaning of section 498 of the Penal- Code: 
Fhe: wife’s complicity in the transaction is no more material on a charge under 
this section than it is on a charge of adultery. nae discussed). : 


G. Gopalaswami for Petitioner.” 
The Assistant Public Prosecutor (4. G. Jiii) on’ behalf of the State. 


K.S. C - Petition dismissed, 
Govinda Menon, 7. i Akhandala Eoi, v. Damodara Kurup. 
14th March, 1952. ` - P. No. 1492 of 1951. 


Court-Fees Act (VII. of 1870), Section 7 (IV-A) -and A 17-B (Mad.)—Suit 
by a person co nomine party to an earlisr partition ignoring that partition and asking 
or partition—Court-fee payable. 

In a suit for partition by a person who wat eo nomins a party as minor rep- 
resented by the guardian to an earlier partition deed ignoring such earlier partition, 
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the plaintiff if he had alleged in the plaint that he was in joint possession of any 
item of the joint family property along with other members, Article 17-B of the 
Court-Fees Act may be applicable. But where he makes no such allegation the 
plaintiff is not bound to set aside the earlier partition deed and section 7 (IV-A 
of the Court-Fees Act is not an impediment to the valuing of the suit. (7943) 1M.L.J. 
249 and (1950) 1 M.L.J. 408 relied on ; I.L.R. 1941 Lah. 308 considered. Other 
cases discussed. 


K. N. Karunakaran for Petitioner. 
A. K. Balakrishnan, S. M. Mohiuddin and K. P. Ramakrishna Apyar for Respondents, 


‘KS. - : Petition dismissed, 
Subba Rao, F. Subramania Iyer v. State of Madras. 
17th March, 1952. . C. M. P. No. 8308 of 1950. 


i Madras Estates Land (Reduction of -Rent) Act (XXX of 1947}—Procesdings under— 
Prior decision by a tribunal that an inam village was not an estate as tt was not a whole inam in 
proceedings under Madras Estates (Abolition and Conversion into Ryotwari) Act—If 
binding in subsequent proceedings. 

A finding by the Estates Abolition tribunal in proceedings under Madras 
Estates Abolition Act that a village was not a whole inam village and therefore not 
an “estate,” is binding in subsequent proceedings under the Madras Estates Land 
(Reduction of Rent) Act of 1947. Accordingly the Government has no power to 
notify that village under Madras Act XXX of 1947. 


R. Kesava Atyangar. for Petitioner. 
The Government Pleader (P. Satyanarayana Raju) on behalf of the State. 


K.S. - Order quashed. 
` Ramaswami, J. ` Umanatha Rao, In re 
24th March, 1952. Crl. R. C. No. 302 of 1952. 


(CrL R. P. No. 292 of 1952), 


_ Criminal trial—Warrant cases and Sessious cases—Accused before they are charged 
anticipating defence by raising preliminary points—If can be allowed. 


- In warrant cases and a fortiori in Sessions cases accused ns before 
they are charged and put upon their defence cannot be allowed to anticipate 
therr defence by raising preliminary points. When the Court passes judgment 
on these points they are brought up on revision to the High Court pending which 


the trial of the case is adjoumed. This practice must not be itted. An 
accused person has no t to raise a preliminary point before he is i 
He must wait to defend till he is charged and ifhe is convicted, his first 


remedy is in most cases by way of appeal. 
Messrs. Row and Reddy for S. Mohan Kumaramangalam for Petitioner. 
The Public Prosecutor (V. T. Rangaswami Aipangar) on behalf of the State. 
K.S. - Petition dismissed. 
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Subba Rao, 7. Subrahmanya Ayyar v. Govindaswami Moopanar- 
26th February, 1952. S. A. No. 1343 of 1948- 

Civil Procedure Code (V of 1908), Order 47, rule 8—Scope of enquiry under. 

The words of Order 47, rule 8, of the Civil Procedure Code “‘may at once hear 
the case or make such order in regard to the rehearing as it thinks fit’’ are rather 
wide. The Court may, in exercise of the powers conferred under that section, ° 
not only give directions in regard to procedural matters but also can define the scope 
of the enquiry. It may, for instance, confine the scope of the rehearing to that 
part of the appeal or suit which was vitiated by the defect found or affected by 
the new Cadence discovered. The discretion is vested in the Court directing 
rehearing, as otherwise on the pretext of an error on the face of the record aff 
an insignificant part of the decree the entire trial sometimes covering a wide fiel 
and involving an examination of innumerable witnesses and a scrutiny of countless 
documents will have to be reheard, though the trial was otherwise free from any 
defect. It is unnecessary to attribute that intention to the Legislature, unless the 
clear words compel that conclusion. If the Court allowmg a review petition 
does not restrict the scope of enquiry, it may reasonably be held that it intended to 
reopen the entire case: ` 

G. R. Jagadisan for Appellant. 

D. Ramaswami Aiyangar and P. S. Srinivasa Desikan for Respondents. 


K.S. — Appeal dismissed. Leave refused. 
Rajamannar, C.J. and Ramayya v. Ramanna. 
Venkatarama Ayyar, 7. C. R. P. No. 1632 of 1948. 


28th February, 1952. f 

Madras Estates Land Act (I of 1908)—Lands situated in a zeroyati village formi 
part of a permanently settled estate—If ceases to be such {f obtained in exchange for 
tn a pre-settlement minor inam—Suii to eject from—TJurisdiction. 

The character of lands which were situated in a zeroyati village forming part 
of a permanently settled estate, did not cease to be such even though they were 
obtained by the landholders in exchange for lands in a pre-settlement inam. Civil 
Courts have no jurisdiction to entertain a suit to eject tenants from such lands. 
The nature of the land did not change because of the exchange. 

D. Narasaraju and K. B. Krishnamurthi for Petitioner, 

P. Somasundaram and P. Suryanarayana for Respondent. 


S. Petition dismissed. 
(Full Bench) - 
Rajamannar, C.F., Chandra Reddi Subba Rao v. Chelamayya. 
and Venkatarama Ayyar, Ff. - C. M. P. No. 7265 of 1951. 
qth March, 1952. : 


Civil Procedure Code (V of 1908); sections 109 and 110, Order 45, rules 2,3 and 8 
and Constitution of India, Article 133—Appeal to Supreme Court—lf lies as of right where 
there is variation of decree on appeal by ths High Court—Principles. 

. If the judgment or decree of the High Court, varies the decision of the lower’ 
Court in respect of a matter in contro in the proposed appeal to the 
Supreme Court, then there is a right of appeal not only to the person against whom 
the variation has been made, but even to the party in whose favour the variation 
has been made. But it is necessary that the matter in respect of which, there has 
been a variation should be the subject matter of the proposed appeal to the 
Supreme Court. : name 

A matter in controversy cannot be split up or analysed or dissected into com- 
ponent or arbitrary divisions. The true test will be to determine the nature 
of the dispute or controversy. 

If the matter in respect of which there has been a variation is not the subject- 
matter of the proposed appeal, then such variation would not confer a right of 
appeal, As regards matters unconnected with the matter in respect of which there 
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has been a variation ex hypothesi this will be the case when the variation has bsen . 
completely in favour of the applicant. 

If the requirements of pecuniary valuation are satisfied, an applicant is entitled 
as of right to leave to appeal to the Supreme Court if the decree of the Court of 
first instance is modified substantially by the decree of the High Court, where the . 
matter in respect of which it has been modified is a matter in dispute before the 
Supreme Court, irrespective of the fact whether the modification is in favour of 
the applicant or not and although no substantial question of law is involved. But 
if the modification is in respect of a matter not comprised in the subject-matter still 
in dispute on appeal to the Supreme Court, the applicant is not entitled to leave 
as of right. 

Ch. Sankara Sastri, Ch. Suryanarayana Rao and Ch. Ramakrishna Rao for Petitioner. 

P. Satyanarayana Raju (The Government Pleader) for the Respondent. 


K.S. — Question answered. 
Somasundaram, J.’ : Imam Sahib, Jn re. 
14th March, 1952. Cr. R. C. No. 128 of 1951. ` 


(Cr, R. P. No. 122 of 1951).- 

Criminal trial—Summons cases—Misjoinder—Vittates trial.. ‘ + 

The principle p aba charges in warrant cases is equally applicable to 
summons cases. e provisions of section 233, Criminal Procedure Code, applics 
to summons cases also and misjoinder will vitiate the trial Where however the 
offences were trivial and committed long ago, it was held that the ends of justice 
did not require that the accused should undergo separate trials for the offences. ` 

G. Gopalaswamy for Petitioner. 

The Public Prosecutor (F. T. Rangaswami Aiyangar) on behalf of the State. 


KS. Further proceedings quashed. 
Somasundaram, F. Behara Latchanna Patnaik, In 1¢. 
14th March, 1952. Crl. R. C. No. 1100 of 1951. 


(Cr. R. P. No. 1078 of 1951). 

Madras Gensral Sales Tax Act (IX of 1939), section 15 (b)—Assessment to 
tax of firms—Prosecution against patiners individually for defauli—Unsustatnabls. 

A prosecution for failure to pay the sales tax assessed inst a firm cannot 
lie against the partners individually. As the defaulter is the , the firm should 
be prosecuted. A complaint can be laid against all the partners of the firm as 
such and they can be prosecuted for non-payment of tax. : 

C. V. Dikshitulu for Petitioner. 

The Public Prosecutor (V. T. Rangaswami Aiyangar) for the State. 


K.S. —— Petition allowed. 
Somasundaram, F. Thirumalai Kolundu Thevar v. Subbiah Thevar. 
18th March, 1952. Cr. R.C. No, 183 of 1951. 


y (Cr.R.P. No. 182 of 1951). 
Penal Code (XLV of 1860), section 395— Taluk Supply Officer taking bags of 
SUS, them to be illicitly purchased by the accused—Accused believing bona fide that 
Taluk Supply Officer has no right to-take them and getting the property back—If commits theft. 
Though the Taluk Supply Officer took certain bags of paddy suspecting them 
to be illicitly purchased by the accused in black market, still if the accused believed 
bona fide that the Taluk SoppIy Officer has no right to take them and got back the 
property in assertion of his bona fide rights, whatever offence he could have committed, 
he is not a thief and he cannot be convicted under section 395, Penal Code. ` 
M. K: Nambiyar for Petitioners. i f 
R. Santhanam for the Public Prosecutor (V. T. Rangaswami Aiyangar) on behalf 
of the State. 
K.S. — Accused acquitted of offence of heft 
and convicted under S. 450, Penal Code. 
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Rajamannar, C.F. and. The Management of Rajamani Transport, Ltd. v. 
Venkatarama Ayyar, 7.< - The Workers employed in Raj i Transport, Ltd. 
18th. Marth, 1952. . P. No. 594 of 1951, 


Industrial Disputes Act (XIV of 1947)—Wages for different classes of workers—Criteria 
for fixing by Labour Appellate Tri and Industrial Tribunal. . 

Whether or not a particular employer is able to make profits has no bearing 
or the question as to what is the proper wage for the different classes of workers 
in the business carried on by the employer company. A comparison of the rates 
obtaining in similar business in thelocality is extremely useful in arriving at a proper 
basic wage. Ifafter paying such wages the company is unable to make any profit 
that may be a consideration for the company deciding to wind up. But the appre- 
hension that the company may have to close the business cannot affect the question 
what is the proper scale of pay having regard to. relevant factors like the nature of ` 
the work done, the capacity of the particular class of industry to pay and other 
similar factors. wae 

K. Vesraswami and G. Ramanujam for Petitioners. 

V. V. Raghavan for the Government Pleader on behalf of the State. > 

S. Viswanathan for first Respondent. ; 


KS. oo Application dismissed. 
Rajamannar, C.J. and Venkatarama Ayyar, F. Venkatanarasayya o. The State 
20th March, 1952. - of Madras,- 


C.M.P. No. 5671 of 1951., 

Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1y) 
section Q—Qxestion whether particular grant comprises less than a village and 7 
scope of Act—Right of suit of aggrieved party—Writ of mandamus—Cannot issue. 

Where it is contended by a party that a grant in his favour comprised less 
than a village and therefore is not an ‘‘estate ” still less an ‘‘ under-tenure ” within 
the meaning of the Madras Estates Land Act proceedings under section 9 of Madras 
Act XXVI of 1948 would not be strictly open to the aggrieved party. There is 
10 other provision in that Act-under which a special tribunal has been set up to 
decide such disputes. In such circumstances the aggrieved party will have a en 
of suit as he would have a good cause of action when proceedings are taken under 
colour of an Act which does not apply to the facts of the case. As the proper and 
adequate remedy is by way of a suit it is not necessary to invoke the jurisdiction 
of the High Court under Article 226 of the Constitution. 

V. Vedantachari and T. Rangaswami Aiyangar for Petitioners. 

The Advocate-General (V. K. Thirucenkatachari) and the Government: Pleader . 


(P. Satyanarayana Raju) for Respondent. 
KS. Application dismissed. 


Subba Rao, F. Gopalakrishnamurthi v. The Manager; Vuyyur Estate. 
21st Marth, 1952. . 
W.P. No. 352 of 1951. 
Madras Estates (Abolition and Conversion into Rpotwari) Act (XXVE of 1948), sectton 
37 (1) and (2) (c)—Power to decide whether ryot or landholder is prima facie entitled to ryot- 
vari patta or not—Delegation to manager—Powsr to be exercised judicially and qfier notice 
o party. : 
The Government delegated their power to decide whether a prima facie case. 
s made out for issuing ryotwari patta and the rules indicate that the said power 
thould be exercised judicially. e word “Decide” and the right of appeal 
conferred inst the order of the Manager of the estate are clear indications that 
che power should be exercised judicially. No judicial order could be passed with- 
yut issuing notice to the parties affected. If no notice is given it is not possible 
‘or the aggrieved party to prefer an appeal within the prescribed time. 
B. Meanavala Chowdry for Petitioner. 


The Government Pleader (P. Satyanarayana Raju) on behalf of Respondents, 
K.S. a : —_—— Writ of mandamus issued. 
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Somasundaram, J. s Public Prosecutor v. Ponnu Kudumban. 
24th March, 1952. i Cr. R. C. No. 1175 of 1951. 
; ste eA (Cr. R. P. No. 1149 of 1951.) 

Criminal irtal—Case diary shown to Advocate for accused to enable him to cross-examine 
—Accused if can be compelled to apply for, furnish stamps and obtain copies—Criminal 
Rules of Practice (Madras), rule, 325—Scope. 

_ Simply because the case diary was shown to the Advocate for the accused so 
that he can straightaway cross-examine the witnesses, without waiting for copies 
of it, it does not mean that the accused should be compelled to apply for it and 
furnish stamp papers or pay the prescribed charges. Whoever wants copies of 
any record, he must pay for it. If the accused do not want copies any more they 
cannot be compelled to pay for it and take those copies. 

The Public Prosecutor (V. T. Rangaswami Aiyangar) in person. 
S. Mohan Kumaramangalam for Messrs. Row and Reddy for Respondent. 


K.S. : —— “Petition dismissed. 
Somasundaram, F. Ponnu Kudumban, In re. 
25th Match, 1952. C.M.P. No. 161 of 1952. 


Criminal Procedure Code (V of 1898), section 196—Taking cognizance—What consti- 
tutes. ‘ 
It is only when the Magistrate applies his mind for the purpose of proceeding 
in a particular way that is proceeding under section 200 and thereafter sending 
the case for mquiry and report under the subsequent sections he can be said to take 
cognizance of the offence. _ It is only when the final report as contemplated under 
section 173, Criminal Procedure Code, is made that is when a charge sheet is filed, it 
will be clear whether an offence has been committed or not, because by that time 
the investigation is completed and the entire material is disclosed by the particulars 
being mentioned in the charge sheet. Till then the Magistrate does not take cogni- 
zance. It cannot be said that when a preliminary charge sheet is filed the Magis- 
trate takes cognizance. Only after final charge sheet was filed cognizance was really 
taken and if on that date sanction of the State Government as per the provisions of 
section 196, Criminal Procedure Code, was filed with the final charge sheet the 
committal on such charge cannot be quashed on the ground that the sanction wa 
not filed with the preliminary charge. - 
S. Mohan Kumaramangalam for Messrs. Row and Reddi for Petitioners. 
The Assistant Public Prosecutor (A. C. Muthanna) on behalf of the State. 


K.S. : —_ Petition dismissed excepi 

as to accused Nos. 70 and 71. 

Somasyndaram, J. : Beyabani, Zn re. 
27th March, 1952. - Cr.M.P. Nos. 447 and 448 of 1952. 


Madras District Polics Act (V of ef section 53—Scope—Limitation for prose- 
cutions under—When applicable—Prosecution for desertion—Section if abblicas lasetin 
51—If applies—Dismissal of accused—If bar to prosecution on sams facts. 
~ What is contemplated under section 58 of the Madras District Police Act as 
a bar or limitation for the sccution is the act done or intended to be done 
under the provisions of that Ke or under the provisions of any other law. Where 
the complaint against an accused is not for anything done under the provisions of 
the Act or by virtue of any power conferred on him by the Act or any other Act, 
section 53 cannot apply and the question of limitation is not a plicable to the case. 
It canhot be said that in view of the dismissal of the acae d Reo ht not ta be 
tried a for an offence and convicted. Section 51 of the Madras District Police 
Act will not apply to cases of dismiissal made departmentally by the Police. 

Neti Subramanyam for Petitioner. 
The Public Prosecutor (V. T. Rangaswami Ayyangar) on behalf of the State, 


KS. Petitions dismissed, 
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Subba Rao, 7. Kumarappa Chettiar v. The State of Madras: 
98th March, 1952. C. M. P. No. 9495 of 1950. 


Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1948)— 
Enquiry by Settlement Officer and decision that a village is not an inam estate—If can be 
treated as an estate under section 3 (2) of Madras Act XXX of 1947 and rent fixed. 


Inam villages granted, confirmed or recognised by the British Government 
are one of the categories of estates mentioned in section 3 (2) of the Madras Estates 
Land Act. Before the Madras Estates Land (Third Amendment) Act, 1936, 
for a village to come withm the definition of an estate, it should be a village of 
which the land revenue alone has been granted in inam to a person not owning 
the kudiwaram thereof. Under the said amending Act, however, every inam village, 
whether only melwaram was granted or both the warams were granted is an estate. 
The Government confirmed or enfranchised some of those inams and issued title 
deeds to the grantees. Government having conferred title on the grantees in respect 
of those imams cannot retrace their steps or revoke the grant, except when the 
conditions of the t are violated. They are the properties of the grantees. The 

jslature Act XXVI of 1948, vesting the inam estates, that is, estates under 
section 3 (2) (d) of the Madras Estates Land Act before it was amended by the. 
Madras Estates Land (Third Amendment) Act, 1936, in the Government. Under 
that Act limited jurisdiction is conferred on the Settlement Officer to ascertain 
whether a village is an inam estate for the application of that Act. He cannot 
clutch at jurisdiction by deciding wrongly that the inam is of a whole village. 
His decision is subject to an appeal to the Tribunal. The decision of the Tribunal 
in respect of the subject-matter within its jurisdiction is final and cannot also be 
questioned in other proceedings. But under the Act no power, either express or 
Pa necessary implication, is given to the Settlement Officer to revoke the title 

ally issued by the Government. The legality of the title deeds is assumed. 
ae er the Act the inam statutorily vests in the Government subject to their 
paying compensation to the landholders. 


Accordingly the Settlement Officer cannot revoke the orders confirming the 
grants and issuing title deeds to the grantees. He is statutorily functioning with 
a limited jurisdiction. The order of the Settlement Officer ho the inam 
ag car obs village and therefore not an estate °’ is not binding on the Government 
functioning under Act XXX of 1947. It cannot be said that a notification under 
Act XXX of 1947 by the Government fixing the rent of such village is illegal tho 
it may be advisable to withdraw such notification which is at variance with 
order of the Settlement Officer. There is also an effective remedy by way of suit 
to the party aggrieved by the notification. 


V. Vedantachari and T. Rangaswami Aiyangar for Petitioner. 
The Government Pleader (P. Satyanarayana Raju) on behalf of the State. 


KS. Application dismissed. 
Subba Rao, F. Ramaswamy Gounder v. The State of Madras. 
gist March, 1952. W. P. No. 116 of 1952. 


‘Motor Vehicles Act (IV of 1939), section 43-A—Scope—Notification by Government 
directing Regional Transport Authority to show preference to operators in the pre-war time— 
Validity. 

The Legislature enacted section 43-A of the Motor Vehicles Act oe ron 


the Government to issue general directions in regard to matters relating to 
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rt. The notification of the Madras Government directing the Regiona 
- Transport Authority to show preference to operators in the pre-war time for grant 
of bus route permits falls within the purview of the provisions of section 4 -A oi 
the Act and is valid. -The scope of the section cannot be curtailed only to inis 
. trative, functions and-not‘to quasi judicial functions. ; . 


` The Advocate-General (V. K. Thiruvenkatachari) for the Government Pleader 
sand M. K. Nambiar and N. G: Krishna Aiyangar for Respondents. = ' ie 
KS. . -e - =. Application dismissed. 


Miss Perween Amiruddin for Petitioner. 


vote 
- —_—_—_—_—_—_— + 
EAS T E D e Ee oa se oars gt te 4 


1 as 


Peas - oF vie, 1 a ual att ` . 

- Rajamannar, G.J. and- "Janardhana Krishna Ranga Rao v. i i 
Vi rama Ayyar, J “1. . The State-of Madras and others. 
14th April, 1952. ` © -? 2 G.M.LP. No. 6554 of 1951. 


Madras Estates’ (Abolition”’ and: Conversion into Ryotwari) Act (XXVI of 1948), 
- sections 45, 47 and 50—Notification and taking over of impartible estate and daposit of advance, 
compensation amount-—Maintenance holdsr if entitled to claim as member of joint family 
“treating the compensation athount as joint family property and not as impartibls property. `- 


_* A junior member ‘entitled to maintenance out of an impartible estate has no 
“right to the estate dr the:compensation paid on Government taking over the estate 
under the Madras Estates (Abolition and Conversion into Ryotwari) Act. The 
‘right to maintenance'’is not attributable to any present interest in the estate. When 
the estate is converted info money the custom of impartibility and its incidents 
will not cease to apply. = : ; 


The material’ time for the’ purpose of determining the rights of parties would 
be the date of the notification A virtue of which the estate is statutorily transferred 
to the Government under the s Estates Abolition Arct and at that time a 
junior member in an impartible estate has no subsisting and real interest in the 
estate except his right to get maintenance in accordance with the custom embodied 
in section 9 of the Ma Impartible Estates Act. . His right of succession in 
certain contingencies cannot be treated as a right to a share in the property during 
the lifetime of the holder for the time being. Ifat the time of the notification the 
junior member did not have any righť to a share in the corpus òf the estate, then 

e cannot contend that after the notification and after the estate had vested in the 
Govemment he will have such a right. The question raised as to the validity of 
sections 45, 47 and 5o'of Madras Estates Abolition Act not dealt with as unnecessary 
in view of the above decision. 


K. Rajah Aiyar, D. Srinivasa Sarma and C. H. Suryanarayana Rao for Petitioner. 


The Advocate-General (V. K. Thiruosnkatachari) for the Government Pleader 
on behalf of the State. 


N. Rajagopala Aijangat and Alladi Kuppuswami for Respondents. 
K.S. : ; l Application dismissed. 
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Subba Rao, 7. Surya Rao Bahadur v. The Board of Revenue, 
5th February, 1952. W. P. No. 796 of 1951, 
Madras Estates Abolition Act (XXVI of 1948), section 18—Portion of building used 

for a purpose other than as offise—If vests on taking over of estate in Government. 


pore includes the site as well as the premises occupied as an appurtenance | 
thereto, and the entire building so defined must have been used as an office. 
any portion of the building was used immediately before the notified date for a 
purpose other than an office purpose, it would not vest in the Government. ` 

Ch, Ramakrishna Rao for Petitioner. 

The Government Pleader (P. Satyanarayana Raju) for Respondent. 


KS. ——— ; Petition dismissed. 
Satyanarayana Rao, 7. Kotrayyar v. Gangamma. 
4th March, 1952. Appeal No. 27 of 1949. 


Arbitration Act (X of 1940), sections 32 and 33—Scopse—Plea raised in defence that 
it is barred by reason of the existence of arbitration award—If by itself renders suit 
unsustainable, : 


Where a defendant contends that the suit is barred by reason of the existence 
of an award but it is found that the original arbitration agreement which was un- 
stamped was not produced and therefore secondary evidence was inadmissible, there 
is no provable award which the Court could take notice of It can preclude the 
plaintiff from suing only if really there was a legally provable award. It is o 
to the Court when the defendant raises the question that there was an award an 
defence to the plaintiff’s case to consider whether there was really an award. It 
cannot be said that the suit was incompetent. 


V. T. Rangaswami Aiyangar (The Public Prosecutor) and K. Kalpanasundaram 
for Appellant. 


B. V. Ramanarasu for Respondent. - ' ; 
K.S. — Appeal dismissed. 
Satyanarayana Rao, J. Narayana Shetty v. Aisamma. 
14th March, 1952. : Appeal No. 261 of 1947. 


Pardanashin lady—Tests—Transaction by—How far binding on her—Undus influence 
—Extsnt necessary to vitiats transaction. 


($3 


The expression in” is applied to cases where the lady is always kept 
in complete seclusion. It is not enough that she wears burkha and does not y 
appear in the public. It is not enough for a lady who claims to be a pardanashin 
women to establish that there was some sort of seclusion. Ifa woman, though 
observing gosha, comes to Court, gives evidence, fixes the rents and carries on 
business, there is no reason to regard her as apardanashin lady entitled to advantage 
and protection which the law recognises and confers upon pardanashin ladies. 
Even in the case of a purchase from a pardanashin lady the only burden which 
the vendee has to discharge is to establish that in ing the property the 
lady was a free and independent agent whether there had ‘been independent advice 
or not. It is not necessary to establish that there was independent advice, if the 
Court is satisfied that the lady fully understood what she was doing when she 
executed the document. : 


To have a sale set aside on the ground that it was executed under undue 
influence it must be established that the person in a positidn of domination has | 
used that position to obtain unfair advantage for himself, and so to cause injury 
to the person relying upon his authority or aid. 

M. K. Nambiar for Appellant. 

K. Y. Adiga and K. P. Adiga for Respondent. 


K.S. - — Appeal allowed. 
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Raghava Rao, J. Subramanyam Chettiar v. Isakki Ammal. 

24th March, 1952. C.R.P. Nos. 2027 and 2028 of 1951r. 

Civil Procedure Code (V of 1908), section 115—Revision—Costs ordered om allowing 
amendment of written statement—Inadsquacy—Interference in revision. 

Where having regard to the nature of the stake an order for payment of costs 
of Rs. 5 only as condition for allowing amendment of a-written statement i8 
imadequate the High Court can interfere in revision with the order as to payment 
of Rs. 5 only as costs, [An order for payment of Rs. 100 as costs was substituted 
by the igh Court.] ` 

.G. R, Jagadisa Aiyar for Petitioner. 

S. Ramachandra Aiyar for Respondent. 


. KS. : i — Order varied. 
Rajamannar, C.F. and Vakhan v. The Government of the 
Venkatarama Aiyar, F. Province of Madras, 

‘28th March, 1952. Appeal No. 185 of 1950, 


Madras General Sales Tax Act (IX of 1939), before tts amendment in 1947 and 1949 
Section 2 (b)—Dealer—Meaning—Person in Cochin State selling goods to residents in 
Cochin Fort—Liability to sales tax under the Madras Act. 

The plaintiff's principal place of business was in Palluruthy in the Cochin 
State and he was also a resident of that place. He had large dealings with European 
firms in Fort Cochin to whom he sold coir . The contracts were mostly 
executed in Fort Cochin either by the plaintiff or his son. The goods were des- 
patched from Palluruthy to Fort Cochin and delivered to the merchants in Fort 
Cochin. The plaintiff claimed that he was not a dealer assessable to sales tax 
in respect of his dealings as he had no place of business in British Cochin or the 
Province of India, 

Held, (1) A person who is not a resident of a State cannot escape from or 
evade the imposition of taxes by the particular State if the necessary requirements 
are fulfilled which justify the levy of a tax. 

(ii) On the facts the plaintiff must be held to be a person who carries on the 
business of buying or selling goods in the State of Madras and therefore a “ dealer ” 
within the meaning of section 2 (b) of the Madras General Sales Tax Act. The 
sales tax is a tax levied on the occasion of the sale of goods. The sales must in the 
instant case be deemed to have taken place in Fort Cochin which is a part of the 
State of Madras. ' ` 

T. V. Muthukrishna Aipar, N. R. Sesha Aiyar, C. T. Verghsse and A. V. Ramanatha 
Aiyar for Appellant. ; 

The Government Pleader (P. Satyanarayana Raju) and V. Balakrishna Eradi 
for Respondent. . 


KS. —_—— Appeal dismissed. 
Govinda Menon and Dhanam v. Varadarajan. 
Krishnaswami Nayudu, JF. Appeal No. 732 of 1948. 


gist March, 1952. 
Hindu Women’s sis ot Property Act (XVIII of 1937) before enactment of Madras 
Act (XXVI of 1947)—Leasehold and mortgage interest in Agricultural land—Widows not 
itled to share in as the Act cannot affect agricultural property. 
. Leasehold and mortgage interest in agricultural land in Madras Province will 
not come within the purview of Hindu Women’s Right to Property Act, 1937, 
before the enactment of Madras Act XXVI of 1947 and such interest cannot be 
divided between the widows and coparceners. The fact that a debt can be assigned 
apart from the security would not make the mortgage any the less an interest in 
agricultural land. (Case law discussed). 
G. R. Fagadisa Aiyar for Appellants. 
S. Thyagaraja Aiyar for Respondents. ; 
KS. _—— Appeal dismissed 
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Somasuadaram, J. The Public Prosecutor v. Kuncham Venkateswarahr. 
‘1st April, 1952. CrL Appeal No. 459 of 1951. 

Madras General Sales Tax Act (IX of'1939), section 13—Offence under—Essentials 
to be proved. f 

For an offence under section 1g of the Madras General Sales Tax Act the 
prosecution must prove that the accused is a “‘ registered ” dealer within the meaning 
of the Act. ~ Every assessee has to be a registered dealer but the Legislature have 
overlooked to say “ registered ” dealer in section g. If an asseasce has not registered 
himself, he may be punishable for that but not for not MEE correct accounts 
which is an obligation cast on registered dealers Saly: 

Adavi Rama Rao for Accused: 

The Public Prosecutor (V. T. Ranganoari Aiyangar) on behalf of the State. 


K.S. ' Appeal dismissed. 
Mack and Basheer Ahmed Sayeed, FF. Molagan and others, Ia re, 
4th April, 1952. i CrL Appeals Nos. 363 and 366 of 1951. 


Criminal Procedure Code (V àf 1898), section 173 (2 -Scope —Parmitting defence 
counsel to see portions of Police diary for use in defence of case—Desirability. 

Though an acoused n is not entitled as of right to ace the case diary and 
his statement to the police recorded in it there is no prohibition contained in 
section 173 (2) of the Code of Criminal Procedure against the Court permitting 
in its discretion defending counsel to see any portion of the case diary, which the 
Court considers in the interests of justice he should see and use in the defence of 
the case. There is-no ‘legal impediment to the committing Court permittin 
in its discretion and in appropriate cases defending counsel at his request to look 
into a case diary to verify what the accused told the police as recorded there, before 
formulating his defence, under section 172 (2), Criminal Procedure Code to aid 
the Court in the enquiry or trial Under the law as it now stands suob a permission 
cannot be claimed by the accused as a matter of right. It is comparatively of 
little use for defending counsel being permitted to look at the diary by thè Sessions 
Judge at a belated stage of the trial. ES edie counsel should know what the 
accused told the police in the first instance: 

There is a heavy Pee code re Pe ee 
section 172 (2), Code and on Public Prosecutors to bring to 
‘he notice o Oe E ee oy in the case diary favourable to the accused. 

V. Rajagopalachari and E. Subramaniam for accused 2 and 3 and S. Chellaswami 
amicus curiae for accused 1. 

The Assistant Public Prosecutor (A. C. Muthanna) on: behalf of the State. 


K.S. _ Conviction of first accused confirmed and conviction 
i 5 : of other accused set aside. . 
Rajamanaar, C.F. aad : e Ramamoorthy, In re. 
Venkatarama Atyar, F.. W. P. No. 144 of 1952. 
7# April, 1952. 


Constitution of India (1950), Article 226—Powers under—Conditions necessary for 
weercise of. 

It is certainly not the province of the High Court to interfere suo motu or`at 
he instance of any pe whenever there is High Courtenay or violation of any 
»f the provisions of the Constitution. The urt’s power under Article 226 
of the Coanittion can only be invoked at hath instance of a person who has a per- 
onal i ce against any act of the State in its executive capacity which inflicts 

inj on him. The right which is the foundation of a petition under 
Article 226 of the Constitution is a nal and individual right. “The ¢ nomination 
f a member to the Madras tive Council by His Excellency the Governor 
f Madras in pursuance of 171, clauses (3) 1 (eJ and (5) of the Constitution 
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of India does not infringe the personal right of any elected member even in an 
indirect manner so as to entitle him to sustain an application for the issue of a 
writ of certiorari to quash the order of His Excellency the Governor. It cannot 
be said that it is incumbent on the Court to interfere suo motu in the matter and 
issue a writ of certiorari. : i 


. The Petitioner in person. ‘ 
KS. —_——. Application dismissed. 
Somasundaram, J. i Subbayyamma v. Venkata Rao. 
gth April, 1952. CrL R. C. No. 1029 of 1951. 


(CrL R. P. No. 1010 of 1951.) 

Criminal Procedure Code (V of 1898), section 488—Claim by wife for maintenance— 
Allegation in defence that wife was living in adultery—Burdm of proof—Party bound to 
begin the cass. 

In a case of maintenance under section 488 of the Code of Criminal Procedure 
where the husband makes allegations that the wife was living in adultery and 
makes that his defence to refuse the claim of the wife for maintenance, the husband 
ought to begin.the case and let in evidence of unchastity so that the wife may 
rebut it. 

K. B. Krishnamoorthi for Petitioners. 

C. V. Dikshitulu for Respondent. . 


The Public Prosecutor (V. T. Rangaswami Aiyangar) on behalf of the State. 


K.S. ——— Case temanded. 
Somasundaram, F. 7 The Public Prosecutor v. Swami Chetty. 
10th April, 1952. CrL Appeals Nos. gio, etc., of 1951. 


Companiss Act (VII of 1913), sections 76 and 131—Offences under—Complaint for— 
Locus standi to maks. ‘ 

With to offences under the Companies Act, there is no provision that 
any offence should not be taken cognizance of unless the complaint 1s filed by any 
of the persons mentioned in the Act, In the absence of such a provision the normal 
rule, namely, that any person may set the criminal law in motion will apply. No 
doubt in cases under Companies Act, it has been considered desirable that either 
the Registrar or Joint Rezistrar or officer concerned in dealing with the Act should 
prefer the complaint. The Regulations framed assigned the duty of making inyesti- 
gations into these matters to the above officers and directing them to file the cori- 
plaint in such matters. But these tions do not take away the right of any 
Citizen to file a complaint under the Companies Act. In the absence of a special 
provision requiring that the complaint should be filed by a particular person, a 
complaint either by any citizen or a member of the company or by Assistant 
Registrar will be a valid complaint. 

The Public Prosecutor (F. T. Rangaswami Aiyangar) for Appellant. 

P. G. Parthasarathi Aiyangar for Respondent. 


K.S. . = Case remanded. 
Chandra Reddi, F. Chakkarai Chettiar, Jn re. 
15th May, 1952. W. P. No. 480 of 1952. 

Constizuti 


of India (195°), Article 226—Powers under—Qua warranto—Wnit 
in the nature of —Locus standi to apply for issue of. 

The‘nomination of a member to the Madras Legislative Council by His Excel- 
lency the Governor of Madras in pursuance of Article 171, clauses (3) (e) and (5 
of the Constitution of India does not infringe the personal right of any eA 
member and so long as such a member is not aggrieved by the nomination he is 
not entitled to question the validity of the nommation by a proceeding for informa- 
tion in the nature of a quo warranto. 

S. Mohan Kumaramangalam for Petitioner. ; 

K.S. — Application. dismissed. 

. End of Vol. (1952) 1 M.L.J. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Me.- Jusriag Maok aND Mr. Justice SoMASUNDARAM. 
K. Anandan Nambiar i .. Petitioner*. 
rin nd x oo menis Yde bae e a E T E 
a dint detention Righ, to correspond taith the Speaker of Assembly. 
Article 226 confers on the High Court extremely wide of interference and a correspanding 


i t departments of executive authority, institutions, public bodies and last but not least of the 
Legislatures as ‘their internal affairs which are controlled by the Speaker of the House and 
its c Iumittees, t is only in exceptional cases that writs under the wide powers “‘for any other - 
pose” can be issued, such as for instance, where there has been a clear violation of statutory W, 
when principles of natural justice have been violated or perhay where there has been mele fide dis- 
ination against an individual to the detriment of his ights, : 

If a member of a Legislative Assembly is arrested and lawfully detained, though without actual w 
trial under any Preventive Detention Act and the detention is lawful, bona and for proper icant 
he cannot be permitted to attend the sittings of the House. But if a party in power detains a 
political opponent or continues his detention with the mala object of stifting opposition and 


judicing the to which he belongs in a forthcoming ion, there would be an undermining 
of the basis of itution. ? 

During the peri of his detention under the Preventive Detention Act a member of the Legis 
lative Assembly R ri t to correapand Without Jet or hindrance with. toe Sprake mia of anal 
af the Committee of Pri ofthe House. This right flows not merely from principles of natural 
So in e a oe ing withheld, but as a continuing member of the 

ouse, he would be entitled to this privilege under Arti 194 (3) of the Constitution. 


Petition under Article 226 of the Constitution of India praying that in the cir- 
cumstances stated in the affidavit filed therewith the High Court will be pleased 
to issue a writ of mandamus directing the state to permit the petitioner to proceed: 
to the Madras Legislative Assembly Hall and back to attend the Legislature Ses- 
sion commencing from goth August, 1951, and to have him produced before the 
High Court to argue his case in person. 

S. Mohan Kumaramangalam for Petitioner. f 

The Advocate-General (V. K. Thiruvenkatackari) and the Public Prosecutor 
(V. T. Rangaswami Aiyangar) on behalf of the State. 

The Judgment of the Court was delivered by 

Mack, 7.—This is a petition under Article 226 of the Constitution by K. Anan- 
dan Nambiar, a Member of the Madras islative Assembly. He was arrested 
.on 4th May, 1949, and detained under the Maintenance of Public Order Act. He 





* Crl. M. P. No. 1767 of 1951. 11th September, 1951. 
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has since been continuously under detention. He has applied to us for the issue 
of a writ by way of mandamus or other appropriate writ to declare and enforce his 
right to attend the present sittings of the Legislative Assembly now in progress either 
freely or with such restrictions as may be reasonably imposed. He also complains 
that his letters to the Legislature addressed to the Chairman of the Committee of 
Privileges have been withheld by the Superintendent, Central Jail and seeks a 
declaration of his right to communicate vith the Legislature in his capacity as a 
member without let or hindrance from prison. 


Petitioner was elected from the’ Railway Trade Union Labour Constitu- 
ency at the general elections in 1946 on the communist party ticket. He still 
retains his seat and received the usual summons sent to all members dated 6th August, 
1951, With a message from H. E. the Governor requiring his attendance on Monday, 
the goth of August, 1951, on the occasjon of his special address to both Houses. 


Petitioner filed a Habeas Corpus petition Crl. M. P. No. 1490 of 1949 under 
section 561-A, Criminal Procedure Code. to set him at liberty so as to enable 
him to attend the Legislative Assembly sittings. This was dismissed by Govinda 
Menon and Rajagopalan, JJ. He filed another Habeas Corpus petition Crl. M. P. 
No. 3022 of 1949 for his release, infer alia, on the ground that he was, as a Member 
of the Legislative Assembly, immune from arrest. That petition was dismissed 
by the another Bench Govinda Menon and Basheer Ahmed Sayeed, JJ. He now 
applies to us for a similar but slightly different relief invoking Article 226 of the 
Constitution contending that on the basis that his continued detention is lawful, 
he has a right to attend the sittings of the Legislative Assembly even from prison. 
under prison escort. . 


The petition raises substantially a very:short and simple point for determina- 
tion though we have heard a long and elaborate argument both from Mr. Kumara- 
mangalam for the petitioner and the learned Advocate-General. Petitioner does 
not now press any position before us that he, as a Member of the Legislative 
Assembly, has a privilege of immunity from preventive detention. This postion. 
was fully canvassed before a learned Bench Govinda Menon and Krishnaswami 
Naidu, JJ., in the case of P. Venkateswarlu, another Member of the Legislative 
Assembly in Crl. M. P. No. 2059 of 1949, a decision reported in Venkateswarlu v. 
District Magistrate, Guna. They held in their decision, dated 27th March, 
1950, following the decision in the Ramsay case, that a Member of the 
Legislative Assembly could claim no privilege from arrest and detention 
under Preventive Detention legislation. Petitioner has filed along with his 
petition copy of a letter from the Secretary of the Madras Legislature, dated 
29th August, 1950, in reply to a letter from him, dated 12th August, 1950, 
and a telegram to the Chief Secretary, dated 22nd July, 1950, referring him to the 
Ramsay case, in which the Committee of privileges of the House of Commons held 
that preventive arrest under statutory authority by executive order was not 
within the principle of the case to which the privilege from arrest could be extended. 
It is not necessary to elaborate the law in England epee: to privileges of Mem-. 
bers of Parliament regarding freedom from arrest and y sufficient to say that 
while they were entitled to immunity from arrest by a process:of civil law 40 days 
before and 40 days after and also, during the sittings of the House, there was no 
privilege of arrest when charged or convicted of an indictable offence. Preven- 
tive detention not being an indictable offence, the question whether a member 
of Parliament could claim immunity from such detention was considered by the 
Committee of Privileges after an elaborate enquiry at which Captain Ramsay, 
who was at the time detained under Regulation 18 (b) of the Defence (General) 
Regulations 1939, was heard and the Home Secretary Sir John Anderson and other 
eminent witnesses examined. “The enquiry was held on representation made by- 


1. (1950) 2 M.L.J. 207: LLR. (1951) Mad. 135. 
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Captain Ramsay that the privilege of a Member of Parliament from arrest and 
detention had been infringed to the Speaker, who referred the matter to the Gom- 
mittee of Privileges. These facts are necessary, Article 226 of the Constitution 
being invoked, in view of the powers, privileges and immunities of the Legislature 
of a State, its members and committees being defined under Article 194 (3) of the 
Constitution according to which they 

“ shall be such as may from time to time be defined by ture by law and until’so defined 
shall be those of the House of Commons of the Parliament of the United Kingdom and of its members 
and committees at the cammencement of this Constitution.” 

We have to examine this petition in the light of Article 226 of the Constitution, 
unlike the English Courts who have no such heavy burden imposed upon them. 
It is conceded for the petitioner that no fundamental rights set out in Part LI 
of the Constitution is violated, all freedoms and rights of an ordinary citizen being 
restricted by lawful preventive detention. There remains only the responsibility 
of interference on our part “for any other purpose’ and whether this petition 
can be brought within this very wide and extensive discretion. Article 226 confers 
on us extremely wide powers of interference and a corresponding extremely heavy 
burden of responsibility. The framers of the Constitution could never have 
contemplated High Courts constituting themselves on applications by’ all sorts 
of aggrieved persons into inquisitorial tribunals supervising, criticising, modifying 
on cancelling the actions and orders of different departments of executive authority, 
institutions, public bodies and last but not least of the Legislatures as regards their 
internal affairs which are controlled by the Speaker and the House and its commit- 
tees. It is only in exceptional cases that writs under these wide powers “for any 
other purpose ” can in our opinion be issued, such as for instance when there has 
been a clear violation of statutory law, when principles of natural justice have been 
violated or perhaps where there has been mala fide discrimination against an indi- 
vidual to the detriment of his rights. It is impossible to define with exactitude 
the cases in which Article 226 of the Constitution can be rightly invoked. They 
should be comparatively exceptional and very few. But we view with growing 
apprehension and alarm the very large number of petitions under this Article secking 
our intervention and to make it an avenue for redress! This may be partly due 
to a tendency to exploit this avenue with legal ingenuity seeking fresh avenues 
for the invocation of this Article. A contributory reason may also be the growing 
tendency to depart from standards of justice and fair play in a day to day adminis- 
tration. It is in the light of this approach to Article 226 that we shall consider 
this petition. 

Mr. Kumaramangalam, though he concedes no violation of any fundamental 
right, would base petitioner’s right to attend the sittings of the Legislature even 
from the confines of preventive detention on something more fundamental than 
the fundamental rights set out in Part III of the Constitution. He urges that 
the very basis of the sovereignty of the people will be undermined and imperilled 
if a member of a Legislature is deprived of his right to sit in it and if the electorate 
are to be for years deprived of any representation in the house. He points out 
that petitioner still continues to be a member, that he draws his salary as a Legis- 
lator, that though a detenu he has been under section 64 (b) of the Representation 
of Peoples Act, 1951, accorded the right of vote by postal ballot and finally urges 
that he is even entitled under this Act to stand for and contest an election though 
a detenu. We do not propose to canvass the correctness of this last contention, 
which does not fall for our determination. The position both for the petitioner 
and his electorate has no doubt been most unfortunate but that by itself can gi 
petitioner no legal right to the relief he now seeks to attend the Legislature while 
under detention. 


We have tried to follow Mr. Kumaramangalam in his underground exploration 
ofthe foundations of the Constitution. But we cannot see how they could be placed 
injeopardy by Members of the Legislative Assembly under the lawful preventive deten- 
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tion being permitted (?) whileundersuch detentionto attend the sittings of the House. 
We are able to discern two main massive and indispensable pillars underground on 
which the Constitution is founded. The first pillar is unswerving loyalty by each 
and every citizen to the Constitution and to the flag of the Indian Union, the Gons- 
titution to be changed only by Constitutional means eschewing any form of violence. 
The second pillar we may describe as honesty, character and integrity in the compo- 
nent organs of the Constitution, viz., the Legislature and the Executive and the 
Judiciary. We are called upon to consider the legal position with regard to all 
forms of preventive detention, whether for action prejudicial to the security of 
the State itself or the maintenance of public order which threatens to undermine 
the first pillar, or for action prejudicial to the maintenance of essential services 
Particularly those affecting the supply of food, such as black-marketing and hoarding 
and cornering operations by which fortunes can be accumulated at the expense of 
the suffering poor, which threatens to undermine the second pillar. If a case 
should ever arise of a Member of a Legislative Assembly being preventively detained 
for black-marketing operations prejudicial to such essential services, involving as 
it does social and moral turpitude, really worse than that of many criminals im- 
prisoned under ordinary law, can it possibly be said that his being restricted from 
attending the House while under such detention in the slightest degree puts in 
Jeopardy any basis of -the eee ? On the contrary, both justice and law 
require that he should be réstrained from further legislative activity and further 
misuse of his position till the electorate call upon him to account at the next elec- 
tion. We are unable to differentiate in law any treatment of cases of preventive 
detention. Once a member of a Legislative Assembly is arrested and lawfully 
detained, h without actual trial under any Preventive Detention Act, there can 
be no doubt that under the law as it stands, he cannot be permitted to attend the 
ae of the House. A declaration by us that he is entitled to do so even under 
armed escort is entirely out of the question. We however readily concede the 
contention of Mr. Kumaramangalam that if a party in power detains a political 
opponent or continues his detention with the mala fide object of stifling opposition 
and prejudicing the party to which he belongs in a forthcoming election, there 
would be an undermining of the basis of the Constitution, putting in jeopardy 
the second pillar to which we have adverted. That contention is wholly irrelevant 
for the purposes of this petition, which proceeds on the basis that detention is lawful 
bona fide and for proper grounds. 


There remains the subsidiary prayer oy the petitioner for a declaration 
that he is entitled to correspond with the Legislature of which he still continus to 
be a member without let or hindrance. This is in our Opinion well founded. As 
long as a detenu continues to be a member of a Legislature, drawing the emolu- 
ments of his office, receiving summons to attend, he is entitled to the right of corres- 
pondence with the Legislature, and to make representations to the Speaker and the 
Chairman of the Committee of Privileges and no executive authority has any right 
to withhold such correspondence. It is conceded in the affidavit of the Superin- 
tendent of the Jail, who is impleaded as the second respondent, that under the 
orders of the Inspector-General of Prisons, he withheld a petition to the Chief Secre- 
tary to Government, who is the first respondent, and a copy thereof to the S 
of the Legislative Assembly. t appear to have acted under rule 11 of 
the Madras Security Prisoners’ Rules, 1950, passed under section 4 of the Preventive 
Detention Act regulating correspondence permissible to detenus, We sce no 
for any differentiation in treatment as between a member of a Legislative Assembly 
detenu and any other ordinary detenu in the application of these rules, but in this 
One respect we hold that during the period of hisdetention, a detenu, who continues 
to be a momber of the Legislative Assembly, has a right to correspond with the 
House. This right, as it appears to us, flows not merely from principles: of natural 
justice, which will be violated by such letters beimg withheld, but as a continuing 
member of the House, he would also appear to be entitled to this privilege under 
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Article 194 (3) of the Gonstitution under which ish Parliamen ice 
has to be followed until a law is enacted by the Poe definin ae Der 
privileges and immunities of the House, its committees and its members. Capt. 
Ramsay was permitted to correspond with the House of Parliament while under 
detention and was also given a personal hearing in an elaborate enquiry conducted 
by the Committee of Privileges. It is true that some early letteis of the petitioner 
were forwarded to the House who sent him a reply but he is entitled to continue 
making further representations. 


We accordingly declare the right of the petitioner as a Member of the 

islative Asesmbly to correspond without let or hindrance with the Speaker 

the Chairman of the Committee of Privileges through the Secretary of the 
Legislature during his period of detention and issue a writ by way of nfandamus 
directing the Chief Secretary to Government and the Superintendent of the Central 
Jail to forward to the House any letters from the petitioner held up on executive 
orders so that the Legislative Assembly may deal with them in accordance with 
Parliamentary law and practice prevailing in England by which the Legislature 
is bound. In other respects we dismiss this petition. i 


Somasundaram, J.—I have perused the judgment of my learned brother and 
I agree with the orders proposed by him. As regards the case of P. Venkateswarlu, 
referred to by my learned brother, I think that the judgment in CGr.M.P. No. 2059 
of 1949 was premature as in my opinion the obligation to ascertain and determine 
the privileges of a member of the House rests primarily and in the first instance 
with the House only and our jurisdiction comes in only later, i.s., when the House 
fails to perform its duties or refused to perform its duties or performs it contrary 
to clause (3) of Article 194 of the Constitution. I do not think that the House can 
be found fault with for anything done or not done as the letter, datea 10th August, 
1951, written by the petitioner to the Chief Secretary (copy of which was sent to the 
Speaker) has not even been placed before them for their consideration. 

The question raised in this petition is whether the petitioner who is a member 
of the Madras Legislative Assembly and who has been detained under the Preventive 
Detention Act, 1950, has a right to participate in the deliberations of the Assembly 
“ without let or hindrance’. Ifhe has no right, can it be said that preventing him 
from attending the Assembly constitutes a bieach of the privilege of a member 
of the House. Finally can the letter written by the petitioner to the Secretary 

copy of which was sent to the Speaker) be withheld from being placed before the 

couse or the Committee of Privileges, if there was one constituted. Mr. Mohan 
Kumaramangalam appearing for the petitioner has ably put forth his arguments 
from all aspects, i.s., from the point of view of right as well as from the point of 
view of the privileges. I refrain from dealing with all his contentions as they may 
have to be dealt with by another and more appropriate body elrewhere, and any 
opinion I may express is likely to prejudice or preju the issue before that body. 
But in the light of the order proposed, I would deal only with one of the points 
raised, viz., the validity of withholding of the letter dated roth August, 1951, sent 
by the petitioner to the Chief Secretary (a copy of which as already stated was also 
sent to the Speaker). 


Under clause (3) of Article 194 of the Constitution the powers, privileges 
and immunities of a House of the Legislature of a State, and of the members and 
the committees of a House of such Legislature, shall till they are defined by the 
Legislature by law be those of the House of Commons of the Parliament of the United 
Kingdom and of its members and committees at the commencement of the Consti- 
tution. The privilege of a member of the House of Commons when detained 
under the provisions of an Act somewhat similar to but not altogether similar to 
those of the Preventive Detention Act in India has been determined. I have used 
the words “ somewhat similar but not altogether similar” advisedly because there 
was no provision in the English Act similar to section 14 of the Preventive Detention 
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Act and this in my opinion makes a lot of difference, in its bearing on the question 
of privileges of a member detained and on the pave governing these privileges. 
In England the question arose when Captain y was detained under section 
18-B of the Defence (General) Regulations, 1939, made under the Emergency 
Powers (Defence Acts), 1939 and 1940. 1 find from Sir T. Erskine May’s Parlia- 
mentary Practice (1950 Edition), page 81 that the detention led to the Committee 
of Privileges being directed to consider whether such detention constituted a breach 
of the privileges of the House. The Committee of Privileges then went into the 
whole question and made a report to the House of Commons stating that there was 
no breach of privilege involved. A copy of report bas been made available to us 
by the kindness of the Advocate-General who appeared for the State. A perusal 
of the report shows that the Committee examined the Home Secretary and the 
clerk of the House of Com noms, Sir Gilbert Champion and after obtaining necessary 
authority from the House of Commons, gave opportunity to Ramsay also, to make 
his representations with the aid of a Solicitor and he was fully heard. The question 
thus was gone into fully as in a judicial enquiry. 

Paragraph 15 of the report shows how the Committee was satisfied that the 
grounds on which the Home Secretary acted did not arise from anything said by 
Captain Ramsay from his place in Parliament as any action taken by the Home 
Secretary from anything said in the Parliament would constitute a breach of the 
privilege. The Committee say that they attach great importance to this point 
and they were satisfied that the action of the Home Secretary did not arise from 
anything said hy Captain Ramsay from his place in Parliament. 


A perusal of the report shows how carefully the question was gone into and 
what great attention was bestowed upon it by the Committee. The regulations 
under which the member was detained, the history of the privilege claimed, the 
existence or the extent of the privilege were all gone into fully and thoroughly and 
in a manner which was not only satisfactory to all concerned but which is the pride 
and glory of the British Nation. I am referring to this aspect because I think 
that our House, i.e., the Madras Legislative Assembly in this case is the proper 
and primary authority to decide what the privileges of the House or ita members 
or the committees are and they should therefore follow the example of the House 
of Commons as the privileges of the member of our House are the same as the 
ie of the House of Gommons in England, in the absence of their being defined 


In this case the petitioner has written a letier to the Chief Secretary (co of 
which was sent to the Speaker) asking that he should be permitted to a the 
Assembly. This in substance raises the question of his right or privileges whatever 
it may be. This letter should not have been withheld, “as has been done in this 
case. It should have been placed before the Committee of Privileges if there is 
one (we are told that there is one) and if there is no Committee before the House 
wos ould constitute a Committee and direct it to consider this report to the House. 

course in my opinion is necessary to establish good, sound and healthy tradi- 
tiom which the House mist develop. ý 


I therefore agree with the order proposed by my learned brother that the 
letter of the petitioner be placed before the Madras Legislative Assembly which 
_ May deal with it in accordance with the practice prevailing in the House of Commons, 

im England. 


V.S.. : Ordered accordingly. 
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IN THE HIGH COURT OF JUDIQATURE AT MADRAS. 
' Present :—MR. Justicz SoMASUNDARAM. 


P. P. Sivarama Pillai and another .. Petttioners.* 
Madras General Sales Tax Act (B'of 1999), section 15 (8)—Payment of tax by cheque—Fraud com- 
mitted in the office of the Assistant Commercial a Officer and cheque cashed by a peon of the office—Assestaty 


uf guilty of an offence under section 15 (b) of the Act. 

Where an assessee sends a cheque in payment of his tax in accordance with the notice sent to 
bim and if a fraud is committed in the o of the Assistant Commerical Tax Officer and a peon 
of the office cashes the cheque and it is not brought into the account, the assessce is not ‘responsible 
for that. There has been a payment in law where the cheque has been honoured and cash paid, 
and the assexsee cannot be found guilty of the offence under section 15 (b) of the Madras General 


Sales Tax Act. 


Petition under sections 435 and 439 of the Code of Criminal Procedure praying 
that the High Court will be pleased to revise the order of the Court of the 
Sessions Judge of Mathurai in Criminal Appeal No. 66 of 1950 confirmmg the 
sentence on the petitioner in C. C. No. 564 of 1949 on the file of the Court of the 
City First Class Magistrate of Mathurai. 


` V. Sundaresan and K. V. Srinivasa Ayyar for Petitioners. 
The Assistant Public Prosecutor (A. C. Muthanna) on behalf of the State. 


The Court made the following 

Orprr.—In this case the petitioner has been convicted under section 15 (b) 
of the Madras General Sales Tax Act for not having paid the tax due, viz., a sum 
of Rs. 643-8-11. In the notice issued he has been asked to pay either in cash or 
by choo The petitioner sent a cheque, dated 2gth June, 1948, drawn on the 
South Inia Bank, Mathurai. It was drawn in favour of the Assistant Commercial 
Tax Officer, Mathurai II. It appears to have been cashed by the peon on 21st 
July, 1948 and the money appears to have been misappropriated. The sum was 
not therefore credited to the account. Since the accounts do not bear evidence 
of payment by the petitioner the petitioner was prosecuted. It was found by both 
the Courts below that the cheque was sent as mentioned above and that it was 
cashed by the peon of the Assistant Commercial Tax Officer. There was no ques- 
tion of the cheque not being met without funds being provided for by the party 
concerned. The only thing that is established is that the amount has not been 
actually credited to the Government. It is therefore contended by the prosecution 
that the cheque cannot be treated as final payment in view of the specific provision 
in the Treasury Code. Under rule 31 framed under the General Sales Tax Act 
when any payment by cheque is permitted by the rules under the Act, the cheque 
shall be such as under the Madras Treasury Oode are receivable by the Government 
Treasury concerned. According to the rule under the Treasury Code, a cheque 
received shall be treated as final payment only after it has been met and the amount 
has been actually credited to Government. The cheque that was sent was not a 
crossed cheque and it therefore facilitated the cashing of it by the peon. The 
cheque bears the stamp of the office receiving it. The contention of the petitioner’s 
advocate is that he having sent a cheque in accordance with the notice sent to 
him and the cheque having been sent, it cannot be said that he has not paid the 
amount. So far as payment is concerned, in law, in my opinion, it amounts to 
payment. If in the office of the Assistant Commercial Tax Officer a fraud was 
committed by some of the subordinate officers or by the menials, the petitioner 
is certainly not responsible for that. In the absence of any proof that the petitioner 
was a party to the fraud which is not suggested by the prosecution and on the finding 
of the lower Court that the ch was certainly honoured and cash has been paid, 
T hold that the petitioner paid amount due and therefore he is not guilty of the 


* Cr. R. C. Nos. 787, 788 and 1927 of 1950. gist August, 1951. 
Cr. R. P. Nos. 725, 726 and 1255 of 1950. . , 3 
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offence under section 15 (b) of the Sales Tax Act. The conviction and sentence 
are therefore set aside and the amount if it has been paid shall be refunded to the 
petitioner. 

Cr. R.C. No. 788 of 1950.—In this case the amount involved is Rs. 440-8+ 
and it has been paid by cheque, dated 24th Septerhber, 1948,, which was cashed or 
-6th October 1948. For the reasons mentioned in my ju gnent in Cr.R.C. No. 
787 of 1950 the conviction and sentence of the petitioner ae set aside and the amount» 
if it has been paid shall be refunded to him. 


© Cr. R.C. No. 1327 of 1950.—In this case the amount involved is Rs. 344 anda 
it has been paid by the cheque, dated 13th October, 1948, which was cashed op 
t1th November, 1948. For the reasons mentioned in my judgment in Crimina® 
Revision Case No. 787 of 1950 the conviction and sentence of the petitioner are 
‘set aside and the amount if it has been paid, shall be refunded to the petitioner. 


W vS — ° Conviction set aside. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice BASHEER AHMED’ SAYEED. 
R. S. Venkataswami Naicker ; ; .. Petitionsr* ‘ 
U. 
Chinnayapuran Co-operative Stores Q. 2 L Soig its 
S. Kandaswami Naicker and ano Respondents. 
: eas Io ae (VIZ of 1870), Cece iA 7 (A) hy) ere declaration pry rsa 
Registrar of Ce-vperative Societies is and binding 0? injunction against atlechmant eintif’s fo- 


An award of a Deputy of Co-operatives Societies cannot be equated to a decree of a 
Civil or panei ou Pough it may be errattable age abs In a suit for a declaragion that 
award is not valid and pareat the ee cade win 7 Ge Aare Gare 
Fees Act need not be 7 ral pg oe pew 
Beeler ae re L.R. (1 ) Maal 69; es Kalla Serre Sens v. 
Ss gern ee 879: mrs e Goa fon uate a prayer lori 

Deputy Registrar the niant itwil itwill 

be a consequential relief nod wets 7 (iv) (ej oE the Cort Eea art Seat es cans as 
operon snd the pain wil to fix his own valuation for the injunction he has applied 


Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the o of the District Munsif Court, Sattur, dated egth 


March, 1951, in O.S. No. 274 of 1950. 
T. R. Srinivasan and S. Gopalaratnam for Petitioner. 
The Government Pleader (P. Satyanarapana Raju) for Weida . 


The Court delivered the following. < 
_ jupewmnr. —The plaintiff is the petitioner in this Civil Revision Petition. 
He has this petition against the ‘order of the learned District Munsif of 


Sattur ting him to pay court-fees under section 7 (iv-A) and (iv) (¢) of the 
Court-Fees Act. The petitioner’s contention is that he is suing only for a declaration 
that the award by the a dale Registrar of Co-operative Societies is not 
valid and binding against him for injunction which he presses for against the 
attachment of his property which he is entitled to value according to his own cal- 
culations. The:learned District Munsif treats the award of the Bein Registrar 
on tho same footing as a decree of a Civil Court. He has taken into account the 
mere fact that the award of the Deputy trar is capable of execution as if it 
was a decree of a Civil Court or a Revenue Gourt. He has failed to note that this 
by itself will not convert the award of the Deputy Registrar into a decree. Ever 
so, tribunals such as Commercial Tax Officers and so forth stand on cue a different 
footing from Civil Courts. They are not defined as Courts, though for purposes of 
administrative convenience their decrees are allowed to be EENET by Givil ere 
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as if they are decrees of a Civil Court or a Revenue Gourt. Such being the case the 
ruling in Kappa Govinda Chettiar v. Uttukkottai Co-operative Society by its Liquidator: would 
apply to this case. . Agreeing with that decision, I think the learned District 
Munsif is not correct in equating the award by the Deputy istrar to a decree 
of a Civil Court or a Revenue Court. Therefore so far as the d tion for setting 
aside that award is concerned, the finding of the learned District Munsif that the 
court-fees should be paid under section 7 (iv-A) of the Court-Fees Act cannot 
be correct and it cannot be upheld. The learned counsel for the petitioner has 
invited my attention to a further decision in Messrs. Kalla Sureyya & Sons v. The 
Province of Madras? which has approved of the decision in Kuppa Govinda Chettiar 
v. Utiukkottai Co-operative Society by its Liquidator! and the decision in that case would 
apply to the facts of the poa case and in view of that decision also the finding 
of the learned District Munsif that court-fee should be paid under section 7 
(iv-A) is pot tenable. = t 


On the question as to proper court-fee to be paid on the praye: for injunction. 
restraining the Deputy Registrar from attaching the property of the petitioner the 
prayer can be viewed either as in consequence of the prayer for declaration or it 
may be treated as an independent relief arising from a different set of facts. In 
fact im this case while the order has been on the 14th December, 1949, the . 
attachment has taken place on the 27th of September; 1950. If the relief for injunc- 
tion iş not really consequent upon the relief for a declaratior to set aside the award, 
then section 7 (iv) (d) of the Court-Fees Act would come into operation, in which 
case the petitioner will be entitled to fix his cwn valuation for the injunction he has 
applied for. Even in that case the principles that would be applicable in such cases 
have been discussed in the decision reported in Messrs. Kalla Su B Sons v. The 
Province of Madas?. Considered from this point of view also, the finding of the 
learned District Munsif that the court-fee youl have been paid under section 
7 (iv) (c) cannot be sustainable. I think therefore that the court-fee that has been 
paid on the plaint in the lower Court is the proper Court-feo and this petition is 
therefore allowed with costs. - Costs will be paid by the parties other than Govern- 
ment. 


K.S. EEA Pittion allowed: 


IN THE HIGH COURT OF JUDICGATURE AT MADRAS.. 
Present :—MR. JuUsTIcE SATYANARAYANA Rao AND Mer: JusTicE RAJAGOPALAN. 
Parvathaneni Ramakrishnayya, Proprietor, Krishna Com- ; 

pany, Vijayawada .. Applicant* 

D. : ý 

The Commissioner of Ircome-tax, Madras ’ .. Respondent. 
EIucome-tax Act (7 , section Assesses img to a company a centage of his 

se a A pe Se re eden female ee 
w Tho assessee who carried on the business of manufacturing fruit jam, jelly, etc., was also one of 
this directora of a company called the Canning Industrials Limited, and a resolution of that 
company be was ner eg irae ea ject to the conditions that should pay at the 
rate of Rs. 4,000 to the compan annum and the company should bear the depreciation of 
aod that out of the net profits i and to be wholly enjoyed by 
him, he should pay 33-1/3 per cent. of them to the company besides Rs. 4,000 mentioned above. 
The assessee that the amount of 39-1/3 per cent. paid by him to the company should be 





1. (1937) 1 M.L.J. 640: LLR. (1938) a. (1949) 1 M.L.J. 379: I-L-R. (1950) 
Mad. 63. Mad. 34. 


* Case Referred No. 9 of 1949. goth September, 1951. 
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Case referred to the High Court by the Income-tax Ap te Tribunal under 
section 66 (1) of the Indian Income-tax Act, 1922, as amended by section g2 of the 
Income-tax (Amendment) Act, 1939 (Act VII of 1939), in 66 R.A. No. 133 (Madras) 
of 1948-49 on its file for decision. 


K. Srinivasan for Applicant. 
G. S. Rama Rao Sahib for Respondent. 
The Judgment of the Court was delivered by 


Satyanarayana Rao, 7.—Under section 66 (1) of the Indian Income-tax Act the 
Income-tax Appellate Tribunal referred the following question for decision of this 
Court : 

“ Whether on the facts and circumstances of the casc, the applicant in computing the profits 
of his businesr is entitled to deduct the sum of Rs. 13,588 paid to the India Canning Industrials, 
Limited, either under section 10 (2) (1) or 10 (2) (xv) of the Indian Income-tax Act ?” 

In the accounting year ence pou June, 1943, the assessee paid this sum to 
the India Canning Industrials and he claimed that it was either rent for the machi- 
nery and the building of the company or an expenditure incurred for the p 

of the business. ‘The assessee carried on the business of manufacturing fruit jam, 
jelly, ctc. He was also one of the directors of the India Canning Industrials and by 
a resolution of the company, dated 7th June, 1941; he was granted a lease of the 
concern subject to two conditions, namely, that he should pay at the rate of Rs. 4,000 
to the company per annum and that the company should bear the depreciation of 
the assets leased out to him, and secondly, that out of the net profits remaining 
and tc be wholly enjoyed by him, he should pay 33-1/3, per cent. of them to the: 
company besides Rs. 4,000 mentioned above. In the year of account endi 
with June, 1943, he paida sum of Rs. 4,000 and aloa sum of Rs. 13,5 
Tepresen tin 33-1/3 per cent. of the net profits as per the terms of the resolution. 
He TE the amount of Rs. 13,588 should be allowed as deduction either as 
rent or as expenditure. This claim was rejected by the revenue authorities and at 
his instance this reference has been made. 


The clause under which his liability to pay 33-1/3 per cent. of the profits arises 
leaves no room for doubt that it is out of the entire profits that this amount is to be 
paid to the company. The net profits of his business are treated as profits belonging 
to him and to be wholly enjoyed by him. It is from that amount that this 33-1/3 
per cent should be paid. If once profits are received by the assessee as his profits 
their destination is irrelevant. It is not a case where the net profits should be 
arrived at after deducting the 33-1/3 per cent, which has to be paid to the com y- 
We do not suggest thereby that if it was so done, it would have been an expenditure 
within section 10 (2) (xv) of the Act, and it is unnecessary for us to decide that 
question. It is rather difficult, therefore, in view of the clear language of the 
resolution to accept the contention urged by Mr. Srinivasan, the learned advocate 
for the assessee, that it should be treated as a permissible deduction. The view 
taken by the revenue authorities is, in our opinion, correct and they were right in 
mot permitting this deduction. The answer, therefore, to the question referred to 
us must be in the negative and against the assessee. As the assessee has failed, he 
must pay costs of Rs. 150 to the Tacos Commissioner. 


KS. Reference answeied against the assesses. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

l i PRESENT :—MR. Justice BASHEER AHMED SAYEED. 
S. Narayanaswami Ayyar .. Petitioner" 

v. 

Kesava Ayyar .. Respondent. 
' Coe Fes det (FIL of 1870), Sdedule II, Artide 17 and section 7 (v)—Suit for ition by aliens 

rom co-sharer tcho had become divided in status and had been im joint possesston—Proper court-fee payable. 
Where an alience from a co-sharer who got divided in status in effect alleges in his suit that his 
vendor has becn in possession of some of tho items of the suit properties as a tenant-in-common 
with the other and seeks to convert such constructive joint possession as tenant-in-common 


TO parate gs gan ad pd Mii pels DETR ae r ne i ofthe second schedule to the 
ae Such a case cannot be brought in the scope section 7, clause (v) of the 
-Fees 7 


Nagendra v. Appara, 1947) ı MLJ. 13) I.L.R. (1947) Mad. 763, disti ; Gill v. 
ran NEE Y L.J. 92 : 1.L.R. 43 Mad. 396; Kamduani Nair v. Raman Nayar, (1930) 
MLL.J. 497: L.L 53 Mad. j Prapa Supana oaa V Troikipot Sutapa (Io Cc. 
ce and Ki Katha v. Hyder Khan, (1923) 75 I.C. 93, applied 
Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the order, dated igth January, 1950, in Court-fte 
Examiner’s Checkslip in O.S. No. 382 of 1949, District Munsif Court, Melur. 


K. Vaitheeswaran for Petitioner. 
The Government Pleader (P. Satyanarayana Raju) and N. Sundara Aiyar for 
Respondent. 


The Court delivered the following 
Jopoment.—The plaintiff is the petitioner. He seeks to revise the order of the 
learned District Munsif of Melur by he has been directed to pay court-fte 
-on the plaint under section 7, clause (v) of the Court-Fees Act. A reading of his 
judgment would show that he has clearly misurderstood the facts averred in the 
laint. He has followed the decision in Nagendra v. Appayyat. But the facts in 
t case are quite different from the facts in the present case and the decision 
cannot apply to the present case though the learned Government Pleader would 
urge to the contrary. In that case, it was a purchaser from a coparcener of a Hindu 
joint family that was filing the suit for partition and possession. But in the present 
case the plaintiff is an alience from a co-sharer who got divided in status nearly 
45 years ago. The plaint allegations in the present case also make it clear that the 
vendor of the present plaintiff has been in joint possession of some of the items of 
the suit property as a tenant-in-common with the other co-sharer. The purchaser 
therefore steps into the shoes of his vendor who was in constructive possession as 
co-sharer and what he is secking now to do is to convert the joint possession as tenant- 
jn-common to separate possession. In such a case the position is that the suit 
cannot be valued except under Article 17 of the second schedule to the Court-Fees 
Act where suits which cannot be valued will have to be paid a fixed court-fee pres- 
cribed in the said Article. That is what the plaintiff has done in this case. That 
this case cannot be brought within the scope of section 7, clause (v) has been made 
clear by a series of decisions. Gill v. Ve raghavayya* seems to be a direct authority 
in support of the contention of the petitioner. Even so the observations made in 
Kandunm Nair v. Raman Nair?’ are very apposite and apply to the facts of the present 
case. Prathipati Suryanarayana v. Prathipatt Ses “and Kurskit Kathum v. Hyder 
Khant, are also on the same principle and the decisions therein apply to the facts 
of the present case. I do not think it is n for me to refer to any authority 
which would say that the plaintiff in this ‘case Whe inca purchaser ROn one GT the 
co-sharer who became divided several years ago steps into the shoes of that co- 





* C.R.P. No. 668 of 1950. rath September, 1951. 
1. (1947) 1 MLJ. 15: LLR. (1947) Mad. 3. (3520) So LG -497 :I.L.R. 53 Mad. 540. 
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sharer and gets all the rights and interests that that co-sharer possessed in the pro- 
perties. It is sufficient for me to refer to the passages cited by the learned counsel 
for the petitioner in the 1950 edition of Mitra’s Limitation Act at pages 979 and 981. 
The learned District Munsif has failed to draw the distinction between an alionee 
from a coparcener of a Hindu joint family and an alienee from a member of such 
a family who became divided in status and whose possession thereafter became that 
of a co-sharer in the properties. The plaint allegations clearly point to this fact 
that not merely is the plaintiff in joint possession as a tenant-in-common but he is 
also a co-sharer and the plaintiff is only an alienee from the co-sharer. Such bei 
the circumstances, the learned District Munsif was entirely wrong in having appli 
the principl. laid down in Nagendra v. Apparao The proper court-fee that would 
be payable under such circumstances would be the one which the pliantiff has already 
paid. This petition is therefore allowed. ‘There will be no order as to costs. 


K.S. —— Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice Ramaswawi. 


The Public Prosecutor .. Appellant® 
D. 
Valayangat Devassia .. Respondent. 
Madras Prokibition Act (X af 1937), section 38 (3)-—Scape—Polics Oficer himself having investigated 
the case—lI[f should make further eagery Starting proces dings. 


It is wrong to say that the Police Officer should hold an enquiry in spite of the fact that he has 
himself mvestigated the case and filed the Sga Yee AIl that section 38 (3) of the Madras 
be held. Where 


patch the charge-rheet. He need not any forther enquiry. 

Appeal under section 417, Criminal Procedure Code, 1898, against the acquittal 
of the aforesaid respondent (accused) by the Joint Magistrate of Tellicherry in Cri- 
minal Appeal No. 6 of 1950 on his file (C.C. No. 1511 of 1949 on the file of the 
Sub-Magistrate of Kattuparamba). 

The Public Prosecutor (V. T. Rangaswami Aiyangar) on behalf of the State. 

* C. K. Viswanatha Aiyar for Respondent. 

The Court delivered the following 

JupoMENT.—This is a criminal appeal filed against an acquittal by the Joint 
Magistrate, Tellicherry, in C.A. No. 6 of 1950. 

The facts are these :—The accused (respondent before us) lives with his wife 

‘in Manathana amsom. On 26th November, 1940, at about 5-30 or 6 P.m., P.W. 1, 
the Sub-Inspector of Police, Peravur, searched the accused’s house in the presence 
of P.W. 2 and other witnesses and recovered from inside a single room of the house, 
one jar M.O. 1 containing 142 bottles of arrack and an empty bottle M.O. 2 
which was kept by its side. P.W. 1 took M.Os. 1 and 2 into custody under a 
search list Exhibit P-1 in the presence of P.W. 2 and one Joseph Kutty who have 
attested Exhibit P-1. The accused was also in the house at the time of the search. 
P.W. 1 registered a case as Crime No. 25 of 1949 of the Peravur station, prepared 
the first information report and without further enquiry laid the-charge-sheet on 
6th December, 1949. Ai 


The case for the accused was that on 26th two police constables came to his 
house and asked him to accompany them to the Police Station, he started for the 
Police Station, that when they reached a place known as Pattanchara the constables 
took him to the forest nearby and pointed out M.O. 1 which was there and asked 
him what it was, that the accused stated that he did not know, that he was then asked 





r. (1947) 1 MLL.J. 15 : TLR. (1947) Mad. 763. 
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to carry it to the station and he refused, that the police constables tied up his hands 
and carried M.O. 1 with the help of one Verghese to the Peravur Police Station. 


The accused examined two witnesses both of whom belonged to Manathana 
amsom and their version has been summarised by the learned Sub-Magistrate as 
follows :— 


“ D.W. 1 swears that about two months ago when he was going to Peravur at about 4 Pau. and 
was taking tea 2t Pottanchire two constables went to the and enquired about the locating of the 
accused’s D.W. 1 took the constables to the s house. The accused was there in the 
house. The constables told the accused that P.Ws. want him to go to Peravur station. The accused 
replied that he will go after sometime. They said that he should gu at once and arrested the accused 
and took him away. The witness followed them. When they had gone about 1} furlongs they 
took a jar from the forest and asked the accused to carry it which he refused. Then they tied the 
accusea’s hands and took him and the jar with them. After going another, half a furlong they'had 
M.O. 1 carried by a cooly one Verghese. He further stated that the Police did not measure the 
contents of M.O. 1 nor does he know what it contained. Joseph Kutty was not in the accu:ed’s 
house. About two months ago when he was sitting in his varanda he saw two policemen and another 
going to the accused's house and returning with the accused after a quarter of an hour. He did not 
scc any jar with them. P.W. 1 was also not with them.” 


The learned Sub-Magistrate found that the offence had been made out as 
charged by the prosecuticn and disbelieved the defence version and convicted the 
accused to undergo rigorous imprisonment for four months under section 4 (1) (a) 
of the Madras Prohibition Act. The contraband was directed to be destroyed. 
There was an ap therefrom and the Joint Magistrate, Tellicherry, came to the 
conclusion that the conviction and sentence of the lower Court could not be sup- 
ported for two reasons, namely, that there was no enquiry in this case as contem- 
plated by section 38 (3) and secondly that a search in this case was bad, and acquitted 
the respondent. 

The learned Public Prosecutor ae er n on the Government had filed 
the appeal against the acquittal on groun: t the learnod Joint Magistrate 
erred in E E there was no compliance with the provisions of section 38 (3) 
of the Madras Probibition Act and secondly in holding hat there had not been a 
valid search within the meaning of section 103, Criminal Procedure Code. 


I entirely agree with the contentions of the learned Public Prosecutor that 
on both points the learned Joint Magistrate completely went wrong. 


So far as the first pomt is concerned all that section 38 (g) states is that such 
enquiry as the police officer thinks necessary shall be held In this case there was 
nothing on which an enquiry could be held and the attention of the police officer 
was not also drawn to any matter on which he should enquire. In fact the entire 
enquiry was completed when the house was searched and contraband article in the 
possession of the accused was seized and all that remained was to register a caso 
and prepare the first information report and despatch the charge-sheet. This 
has been done. This is not a case falling within the ambit of the decision referred 
to by the learned Joint Magistrate, In re Kuppuswamy Naidu, where there was neces- 
sity to make such an enquiry. Therefore on the mere ground that no enquiry was 
held when the police officer has a discretion to hold such an enquiry or not if he 
thinks on facts that no such enquiry was necessary or even ible the proceedings 
cannot be said to be vitiated. The spirit of section 38 (3) should be understood 
and applied as otherwise we would be merely reducing ices provisions into an absur- 
dity. e lower Court erred in holding that under section 38 (3) of the Madras 
Prohibition Act the Police Officer should hold an enquiry in spite of the fact that 
he has himself investigated the case and filed the charge-sheet and that under the 
aforesaid circumstances any omission to hold an enquiry by P.W. 1 was made out 
and that there had been ro valid institution of sears in respect of the offence 
punishable under section 4 (1) (a) of the Madras Prohibition Act and in applying 
ee eo ee which wasa case firstly under the different Abkari Act 
and which decision has no application to the facts of this case. 
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Point 2.—The lower Court was wrong in holding that there was no valid and 
proper search of the accused’s house by the Police cer in the case. The grounds 
of appeal challenging the search before the Joint Magistrate are grounds 2, 3 and 4 
and are as follows :— 


either as regards the authority of the person searching or the fulfilment of conditions 
necessary have not been complied with 


- The search ill the lower Court ought not to have relied on the results of such search 
4. The lower Court ought to have held that P.W. 2 had not witnessed the search as a fact and 
was in any view unieliable.” 
On the other hand, the evidence in this case shows that none of these criticisms was 
justified. The word ‘locality’ has not been defined and in Malabar where houses 
are situated furlongs from one another there is nothing wrong in a man like P.W. 2 
being chosen as the search witness. Then this P.W. 2 has actually witnessed the 
and seizure because he was able to see from the verandah all that went on 
in one reom which constitutes the entire house and this is not a case of a search 
witness not secing what actually happened and blindly sau ae mahbazar. The 
eee rightly found that all the formalities of a search had been complied 
with and the Joint Magistrate was not justified in holding that there had been no 
valid search within the meaning of section 103, Criminal Procedure Code and in 
any event ought to have found that it was not such an irregularity which could 
vitiate the conviction in the case. The net result is that the acquittal of the Joint 
Magistrate cannot be supported. 

But in the circumstances of the case should I set aside this acquittal order in 
revision and convict the respondent? I do not think it is necessary to do so because 
the offence itself was in 1949 and the accused has stood the trial and appeal and 
has spent a portion of his time in jail and the offence itself was not accompani 
by any aggravated circumstances. Therefore this is not a fit case for setting aside 
the acquittal order and convicting the respondent. With the observations made 
by me above which would clarify the legal position and prevent further public 
mischief this criminal appeal is dismissed. 

K.S. —— Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice PANOHAPAKESA AYYAR. 


Mariyala Venkateswara Rao .. Petitioner.* 


Madras General Sales Tax Act (LX of 1939), section 14 (2)—Powers of Commercial uae ia to 
inspect accounts and of dealers—Conditions mecessary for exercise of—Obstnxtion to will 
ament te—Officer if can a statsment himself and insisi on the dealer signing it against fis will—Rvls a1 
OP als onde Hd ope 

It is highly objectionable for officers like the Asistant Commercial Tax Officer, to prepare state- 
ments themselves and request for signature from the parties whom they want to charge-sheet later on 
relying oñ such statementa at evidenet. A cannot be compelled to a mene eet 
his . Rule 24 of the Madras Gen es Tax Rules giving the t Commercial Tax 
Officer power to summon persons to give evidence before him did not empower him to go to the dealer's 
premises and prepare a statement himelf incriminating the dealer and compel him to sign it. 

Under section 14 (2) of the Madras General Sales Tax Act the Assistant Commercial Tax Officer 
is only empowered to i the accounts and'registors maintained by ae ere in the i 
course of their business, also the goods in their poseession and their and shops, etc., at 
reasonable times and they are not empowered to compel the production of private papers and cash. 

Furthe~ a dealer is, not bound to allow any inspection of the or accounts or registers at 
lunch interval or a holiday because section 14 (2) contains a si t phrase “at all reasonable 
times”. The fact that the dealer was found in his shop then does not empower the Assistant Com- 
mercial Tax Officer to rush there for his inspection. 





*Or.R.C. No.1370 ot 1950. goth August, 1951. 
(Cr.R.P. No. 1296 of 1950.) . 


+ 
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i prevention 
Words causing: an apprehension of violence or acts ing or obstructing the inspection, 
locking the premises or away with the Goods ead eelan wilt do, 
in a proper case where is a right of inspection under section 14 (2). 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying that the High Court will be pleased to revise the order of the Court of the 
Additional First Class Magistrate, Gannavaram at Vijayawada, in C.C. No. 46 of 
1950, dated 5th October, 1950. 

K. S. Japarama Aiyar and C. K. Venkatanarasimham for Petitioner. 

The Assistant Public Prosecutor on behalf of the State. 

The Court made the following 

Orver.—This is a petition by one Mari Venkateswara Rao against his 
conviction, under section 15 (c) of the Madras eral Sales Tax Act, by the Addi- 
tional First Class Magistrate, Gannavaram at Vijayawada, and sentence of fine of “ 
Rs. 50, for alleged prevention or obstruction of the Assistant Commercial Tax 
Officer, Nuzvid, from chocking his register and goods under section 14 (2) of the 
Madras General Sales Tax Act. 

The facts are briefly these : On 1gth January, 1930, a Friday and admittedly 
a van eames day for the petitioner’s shop under the Shops and “Establishments 
Act, the petitioner was said to have sold a shaw! ( not controlled article) for Rs, 22-5-6 
to P.W. 4 and refused to give him a bill Thereupon, at the instigation of P.W. 2, 
an enemy of the petitioner, P.W. 4, gave a report, Ex. P-1, to the Assistant Com- 
mercial Tax Officer, Nuzvid. On receipt of the report, P.W. 1 went to the shop 
of the petitioner at about 2-30 p.m. that very day with a view to examine the accounts 
and registers maintained by the pétitioner and verify his cash and stock, presumably 
under section 14 (2) of the Madras General Sales Tax Act and in order to see if the 
petitioner was evading any sales tax by not entering this sale in his bills, books and 
“other accounts, day book and ledger. The petitioner placed his bill books before the 
Assistant Commercial Tax Officer for scrutiny. P.W. 1 perused them and initialled 
in them. When asked to produce the cash for the sales made that day (P.W. 1 
admitted that money was not “ goods ” which could be inspected, by him), the . 
Petitioner stated that there were no sales that day, as it was a holiday. Then the 

titioner took out some currency notes and red pa from a small wooden box 
Ip tha side of the cash how Gi aed te cored that he did not take them from the cash 
box) and put them in his pocket. The Assistant Commercial Tax Officer demanded 
the production of these papers, and cash, but the petitioner said that they related 
to his personal matters and private affairs, and had ‘nothing to do with the business, 
and refused to produce them. The Assistant Commercial Tax Officer’s repeated 
requests to the petitioner to uce them were in vain. So, P.W. 1 said that he 
wrote in one of the shop books that the petitioner refused to produce the cash and 
some eer which he had removed from the wooden box. ‘He then wrote out 
himself a statement, Ex. P-2, narrating that the petitioner took out some money 
and notes from a small box and put them in his pocket as they related to promissory 
notes and miscellaneous accounts of his. P.W. 1 gave Ex. P-2 to the petitioner 

signing. The petitioner refused to sign that statement in spite of re 

requests by P. W. 1 to him to do so. At that time P.W. 2 with whom the petitioner 
had enmity and misunderstandings, went there and suggested to the Assistant 
Commercial Tax Officer to search the pocket of the petitioner and seize the papers 
and cash for verification, but the Assistant Commercial Tax Officer did not fall m 
with this perverse re ae of an enemy. The petitioner and P.W. 2 had a “scuffle” 


in the presence of P.W. 1 for fifteen minutes. After that, P. W. 1 requested the 
petitioner again to sign the statement given to him. The petitioner in refused 
to do so, even though he wrote in it that P. W., 1 had told him that vernment 


had exempted that day from being a holiday. P.W. 1 took back the statement 


. +, ‘of the charge and the learned Assistant Public Prosecutor frankly conceded 


z t 
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„and wrote therein that the petitioner refused to’sign it. „He did’ nòt say that da 
was not a holiday, After that, he asked the-petitioner to show him the’ sto 
of shawls in his shop, and the petitioner is stated to have refused to show the stock 
and to have asked him to get out of the shop. The Assistant Commercial Tax 
‘Officer, apprehending that the situation might get worse, left the shop peacefully 
and returned to his own office where he took statements from. three” witnesses 
Ayya, who was not examined on the ground that he had tùrned hostile ; P.W. 3 
W 1’s own clerk, who admitted that he had bought ‘cloth on -credit from the 
titioner for Rs. 10-14-9 and paid only Rs. 10 after some delay and claimed’ to 
fee been excused Rs. o-14-9 though expressing readiness to payit also, if demanded ; 
and P.W. 5). These statements are Exs. P-3, P-4 and P-5, and they contain 
not a word about any request of the Assistant Commercial Tax Officer to the’ 
’ petitioner to show his stock of shawls and his refusal to do so and his asking the 
Assistant Commercial Tax Officer to clear out of the shop. The Assistant Com- 
mercial Tax Officer made a complaint to the Commercial Tax Officer who, after 
‘some enquiry, was responsible for laying this complaint against the petitioner 
under section 14. (2) read with sectién ie of the Madras General Sales Tax Act, 
~ “for preventing or obstructing the inspection by the Assistant Commercial ‘Tax 
'; Officer of the accounts ahd registers maintained by the petitioner in the ordinary 
course of his business and goods in his possession. at 
The.learned Additional First Class Magistrate found that there was an omission 
in the statements, Exs. P-3 to P-5, regarding the Assistant Commercial Tax Officer’s 
K uest to the petitioner for showing the stock of shawls and the petitioner’s refusal 
ae direction to him to clear out of the shop. But he stated that that was only a 
„minor incident, while the main offence was the of the petitioner to produce: the 
«cash and papers which he had put into his pocket, from the wooden box and which 
the Assistant Commercial Tax Officer suspected would contain the sale proceeds of 
the shawl sold to P.W. 4. I may add that P,W. 4 the man who the whole 
enquiry by the Assistant Commercial, Tax Officer, swore in cross-examination 
that the petitioner showed the stock of shawls to the Assistant Commercial Tax 
“Officer and did not refuse to allow him to verify the stock and that four shawls, 
-were found in the show case in the petitioner’s ‘shop, and the Assistant Commercial’ 
“Tax Officer saw them all. His clumsy attempt, in re-examination and examination 
by Court, to back out of these admissions, sounded thin and unconvincing especially 
in view of the omission in the Exs. P-g and P-5, 


I have perused the records, and heard the learned counsel for the petitioner 
-and the learned” Assistant Public- Prosecutor contra, This is a very curious case. 
The main grievance of the Assistant Commercial Tax Officer has become sub: 
in the course of the case and some collateral matters have been relied on and have 
- assumed great importance. The Assistant Commercial Tax Officer’s main object 
in going to the shop was to enquire as to why the petitioner did not give a bill for 
the shawl alleged to have been bought by P.W. 4 that day from him for Rs, 22-5-6, 
and to book an omission of sale and evasion of salestax. But that is not the subject 
t 
there is no proof that P.W. 4 bought that shawl that day from the petitioner or 
-was refused a bill for it, or that the petitioner had omitted to enter a sale of shawl 
in bis accounts or bill books or evaded any sales tax. Indeed, the evidence showed 
that P.W. 4 probably bought the shawl in question from P.W. 3, a dealer in the 
same premise! 7 


The next grievance of the Assistant Commercial Tax ‘Officer was that the 
petitionér would not sigh the statement prepared by him and said to contain 
what the petitioner had told him. That statement is Ex. P-2. I have looked 
into. this statement. The lower Court was wrong in holding: that rule 24 of the 
Madras General Sales Tax Rules, giving P.W..1 a power to summon persons to 
give evidence before him empowered him to go to the petitioner’s premises and prepare 
a statement himself incriminating ‘the petitioner and a ay im to sign it. The 
earned Assistant Public Prosecutor did not contend that the Assistant Commercial 
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Tax Officer was given power wader any law, to prepare such a statement himself 
and compel a Pa to sign such: a statement, incriminating ‘him however slightly, 
ainst his will? nimy opinion; it is highly objectionable for officers, like the ‘Assistant 
mmercial Tax Officer, to prepare statements thamseloes and request for signature 
from the parties whoni they want to charge-sheet-later on relying on such state- 
ments as‘evidence. Even Magistrates authorised to record confessions have to 
observe many formalities and administer many warnings and record what the party 
sstates and cannot prepare statements themseloes and ask the parties to sign them. So far 
as I know, no such power is given to officer in this country; under our law, least of 
all to Assistant ‘Commercial Tax Officers. It will be highly dangeroys to the 
Riberty and property: of citizens if such statements ae on the spot by 
Assistant Commercial Tax Officers and others have to be signed by them. The | 
misunderstanding ‘that day between the Assistant Commercial Tax Officer ' 
and the petitioner arose from the peoronet refusing to sign that statement in spite ° 
of repeated and illegal requests by the Assistant Commercial Tax Officer. In 
-my opinion, that was probably even one of the causes for instituting this prosecution, 
let alone the enco ent of it by P. W. 2, the prot enemy. This is the 
only prosecution under section 15 (e) instituted by P. W. 1 according to him. ,, 
Even that is not swstainable in the circumstances. . En BA f 
Now I come to the third poni grees T E AREA E T Officer’s 
requesting the petitioner to produce the and currency notes and stray 
‘he, took out from the wooden box by the side of the cash box (and having ting 
to do with the cash box) and put in his pocket in spite of the petitioner’s assurance 
‘that they related to his privats affairs, Exhibit P-2 does not mention any such refusal. 
Nor would the refusal even if true, be culpable. The learned Assistant Public Prose- 
-cutor concedes that, under section 14 (2) of the Madras General Sales Tax Act, the 
Assistant Commercial Tax Officer was only empowered to inspect ths accounts and 
Re Oe eee ee eee their business and 
: ths goods in their possession, and their offices and shops, etc., at all reasonable 
times, and that th are not empowered to compel the production of private papers and cask 
thus confirming PW. 1’s own admission in his deposition. ‘* Money is not ds 
“which can be inspected by me.” This is not an accidental slip in section 14 (2) but 
a deliberate omission by the Legislature so that the privacy of ths subject may not be infringed 
wunnecessarily by the myrmidons of Government, under the pretext of examining 
registers and accounts and goods and om premises. A man may have privaie 
papers which he may not like to.show to all and sundry and especially to Govern- 
‘ment Officials. Thus, letters written by his sweetheart to him, or some private 
“information of great use to him, like likely names of-winning horsés or about likely ` 
appreciation or depreciation of shares, etc., or even defamatory allegations about . 
him made by some one, which he keeps for reading at leisure and consideration, 
about future action, need not be shown to Assistant Commercial Tax Officers 
runder section 14 (2) nor need promissory notes or private accounts (which may 
sometimes show disbursements to concubines or illegitimate children) or currency 
motes, be shown to Assistant Commerical Tax Officers against the will of the per-. 
‘son. Suppose for instance, a man has got a thousand rupee currency note, which : 
“has been demonetised and for which he cannot account, he is not forced, under +°” 
‘section 14 (3), to show that currency note to the Assistant Commerical Tax Officers 
and bring himself to trouble. Nor, if he has got, let us take an extreme example, 
‘one or two counterfeit currency notes of five rupee or one rupee denominations, 
“is he bound to reveal them to the Assistant Commerical Tax Officer. ‘Section 14 (2) 
must be construed strictly, Even a businessman is not bound to reveal all his private 
«secrets, much less incriminating secrets, to people who are not authorised under 
‘the law to pry into them. It is not alleged by the Assistant Commercial Tax 
‘Officer or his witnesses that vc pepas were proved to contain a bill about the 
alleged sale of this shawl or ind any accounts relating to the petitioner’s 
Lbusiness. \ m pode bois EAN 
I may ven say also that under section 14 (2) the petitioner was not bound to 
callow any inspection of his goods or accounts or registers at that hour and on that day, 
3 
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(lunch interval or a holiday) because section 14 (2) contains a.significant phrase “‘ at 
all reasonable times’? which was misconstru bg the lower Court relvine oni a 
contention of the petitioner, in Exhibit P-2 that P. W. 1 told him that the Govern- 
ment had exempted that day from being a holiday. P. W..1 swore, in his deposi- 
tion, that the day was a holiday. He never alleged that Government had cancelled 
the holiday. So, the lower Court was wrong in relying on the note of the peti- 
tioner in ibit P-2 against him when the note was not to be true. Nor can 
the fact that the petitioner was actually found in his shop then empower P. W. 1 
to rush there for his inspection. No sales were going on admittedly then. Nor 
will the alleged eagerness of P. W. 1 to discover an omitted entry about a sale and 
suspected evasion of tax empower him to insist on inspection during lunch hour or 
a holiday. The absurdity becomes all the mere ludicrous when P. W. 1 watched 
the scuffle between P. W. 2, the enemy of the petitioner and the hub of the whole 
show and the petitioner, for fifteen minutes there, and even after such warning 
of undesirable forces working underground, proceeded with his fussy business. 


For all these reasons it is clear to me that the petitioner ought to have been 
acquitted of this offence as there was no proof whatever that he had prevented or 
obstructed any inspection by the Assistant Commerical Tax Officer authorised 
under section 14 (2) as section 15 (c) clearly stipulates. The allegation that the 
Assistant Commercial Tax Officer was asked peremptorily by the petitioner to 
clear out of the shop, with an implied threat of being Biceably pushed out, if he 
did not clear out by himself, is not proved and is not found in Exhibits P-g to P-5 ;. 
and even if it is taken to be true, not amount to an offence in the circumstances 
of this case where the Assistant Commerical Tax Officer went to the petitioner’s 
shop on a holiday and during the lunch interval, which he had no right to do under- 
section 14 (2) and also insisted on the petitioners showing him some private 
ay ie and cash and signing in an unauthorised statement prepared by himself: 
Of course, natural physical force is not necessary for obstruction or prevention under 
section 14 (2). ords causing an apprehension of violence, or acts preventing or 
obstructing the inspection, like locking the premises to prevent inspection, or run-- 
ning away with the goods auld fester will dot in a proper case where there is a 
right of inspection under section 14 (2). ° 

In the end, therefore, the conviction and sentence of the petitioner are set aside,. 
and the petitioner is acquitted. The fine, if paid, will be refunded. 


K. S. — Conviction and sentence set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Mnr. Justa SATYANARAYANA Rao AND Mp. Justice CHANDRA. 
Repor. ' 
S. RM. S. T. Narayanan Chettiar and another -- Appellanis* 
o. 
The Kaleeswarar Mills, Ltd., and others .. Respondents. 
Company—Meeting of shareholda+—Chairman—Hew far extitled to decline to 4 


by 

of—Right to—Limits—Proper duty Imiahle on proxies—Decision ple 
: _ Final ; 7 : 

ef meeting as to suficuemy of stamp—Finality—Costs—D mast ate Tee ne 


The : 

a meeting is called for a Purpose of the company, undoubtedly, » persen d preside at 
that mecting and invariably the constitution of the company ides ke It is not open 
pe ee aad ce Hon ore a o i of the ing is finished. It 


*Appcal No. 36 of 1950. 7tk September, 1950. 
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Se PONE ee hee ee ie berae 

remaining watiabe but thr i chairman giving up his right to preside at 

poreene: Be? peson cannot a ae of tbe 
Bee E compel E E E E to ae. 

ae both te: and India, a member had no right to vote by unless the 


in 1936. The relationship bro about between the shareholder and pling te nw of ant 


ying the law of contracts, 


Tt cats he mid ab all aTe ont Iban wens ee cence eee oe 
Se ee ree peer ace oe aaah Tira foe Comat len ine enume- 
rated in che contract itself. In the absence of any thing in the contract to the contrary (by some 
Provisions in the Articles of Association) there is no reason to exclude the tight Gf a shareholder ta 
revoke the proxy. > 


The effect of the want of notice to the agent of the revocation docs not invalidate the revocation 
or the termination of the authority but makes the principal liable for any damage that results to the 
agent by reason of such want of notice. 


The ruling ofa chairman given at one rage ofa meeting is nal end binding on the chairman or 
his successor at a later stage. The successor canno into the mfficiency or otherwise of the 
stamp on a proxy which hed already been admitted as ufliciently ramped. He cannot at any rate- 


such proxies without gi cr ph mati” Soong earl ci wa 
scrtning opinion of fhe Go PENO en aE PE So long as a sharcholder complics wi 


A eaey providos ao Kasb aroomi a oy aine Eie do sole bie ie RA 
behalf at the (Ordinary or Extraordinary, as the case may be) general meeting?of the company to b 
be held on the goth ra 1948 and at any adjourned mi meeting thereof, or at any meeting of the 
company that may be within the paida one year from the date“hereof, or generally as the 
casc may be”, means at any meeting of the company within a period of one yeer or 
witbou any limitation as io time. The instrument in the circumstances must be construed as intended 
to authorise the person to vote at any one mecting though the power is given in the alternative and 
Stamp Ac. it need po be amped as a power-atatorney.  Amaring tat dhe proxy is gener 

as a power-of-attorncy. Asmmning that the proxy is a general 
power-or-ettorney the document would fall under clause (g) of Article 48 of the Stamp Act. 


doe Whero the defendants had nô seperate interet in the suit and the duce pons ihat were coniideréd 

hata a hr ile ae ei arr a 
not fustify the of separate sets of costs to each of the defendan 

A against the decree of the Court of the a a Coimbatore, 
in O. 5. No. 294 of 1949, dated 2grd December, 1949. 


F. G Gopalaratnam and L. V. Krishnaswami Aipar ie Appellants. 
K. Rajah Aiyar, K. Krisknaswami Aiyangar and K. Parasurama Aiyar for Respondents. 
The Judgment of the Court was delivered by 


Satyanarayana Rao, 7.—This appeal relates to a dispute between two rival groups 
` of shareholders of Kaleeswarar , Ltd., Coimbatore, each attempting to obtain 
control over the management of the company. For this purpose, these two factions 
have engaged themselves in a battle of wits for a long time with the result that 
the business of the company has been seriously affected. For the purpose of this 
appeal, it is not necessary to advert to the incessant quarrels between the two groups 
ice 1931. It would be sufficient to start from 1948.° The two factions are led 
by Sathappa Chettiar on the one hand who represents the plaintiffs’ group and 
A.L. ALR. ek consisting of three brothers of whom the eldest, Kalairaja Chettiar 
is the leader. e annual meeting of the company which is the first defendant in 
the case, for the year ending 1947, was held on goth September, 1948. The agenda 
paper for that meeting contained four subjects : 

1. To receive and adopt the directors’ report and the audited profit and loss 
account for the year ended g1st December, 1947, and the audited ce sheet 
as at 31st December, 1947 ; 

2. To elect directors in the place of the two directors who retired by rota-- 


tion ; 
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g. To appoint an auditor or auditors and to fix his or their remunċration ; 


j € To approve the co-option of Memrs. P. K. Palaniappa Gounder and 
A. L. A. R. Arunachalam Chettiar. 


The company was incorporated under the Indian Companies Act, 1882, 
in or about 1906. Its main object was to manufacture cotton goods. Among the 
signatories to the memorandum of association are included the legal luminaries of 
the Madras Bar at the time, viz., Sri V. Bhashyam Aiyangar, P. R. Sundaram 
Aiyar, V. Krishnaswami Aiyar and S. Srinivasa Ayyangar besides business mag- 
nates. The Articles of Aæociation of the company excluded the application of 
Table A in the first schedule to the Indian Companies Act ; but the regulations 
framed were modelled more or less-on the regulations contained in Table A. The 
capital of the company, which then consisted of nine lakhs of rupees, was 
divided into 9,000 shares of Rs. 100 each. Sathappa Chettiar’s group owned in 
TOA aa ay Pa oT E eb R gop oaa a y 2,300 shares. 

re the general body meeting of September, 1948, however, the A. L. A. R. 
group increased their voting capacity by splitting their shares and transferri 
single shares to various individuals. About 450 single shares wero registered with 
that end in view in the name of 450 individuals who were not members before. 


The proceedings of the meeting of the goth September, 1948 (Exhibit A-2 in 
A.S. No. 29 of coin) show that Palaniappa Gounder, the present fifth defendant, who 
was the chairman of the Board of Directors entitled to preside at every gencral 
meeting under Article 78, presided at that meeting and disposed of the various 
objections rais&l at that meeting. Before the subjects on the agenda were con- 
idered, objection was taken on behalf of A. L. A. R. group that proxies filed on 
behalf of the plaintiffs’ group were not valid as they were not given particularly 
for that meeting but they were general in language. The objection was answered 
-on behalf of the plaintiffs’ group by Mr. Lakshmanan, the present second plaintiff, 
stating that the proxies were intended only for that meeting which was made 
clear from the date gi in the proxies. this the chairman ruled that the 
proxies were valid. . Lakshmanan also seems to have objected to the validity 
of.about 49 revocations of proxies filed by the opponents but the chairman over- 
ruled that objection. The most important objection that had to be considered, 
however, raised by the second plaintiff was that shareholders owning less than five 
shares were not entitled to vote in view of Article 88 which provided that every 
shareholder not disqualified shall have one vote in a of every five shares. After 
due consideration, the chairman overruled this objection. The subjects -which 
were on the agenda were taken up for consideration and were put to vote one 
after the other. On a show of hands, the sense of the meeting was in favour of 
the resolutions and at each time a poll was demanded and on a poll, 859 votes 
were cast in favour of the resolutior s and 70g votes against. At the end of cach 
poll, the plaintiffs’ party demanded a further poll which is styled under the articles, 
as a ‘poll of the whole company ” ; but this was rejected. The result, therefore, 
of the poll at this meeting was that the A. L. A. R. gioup were successful and the 
plaintiffs’ party lost. The two plaintiffs in the present suit, who were the sitting 
directors, were unseated and in their place, def.ndants 6 and 7 were elected an 
the co-option of the 4th and 5th defendants was approved. 


_” Two of the sharcholders thereafter filed on the 7th October, 1948, a repre- 
sentative suit on behalf of themselves and on behalf of the sharcholders of Kalees- 
warar Mills, Ltd. (O. S. No. 325 of 1948, Sub-Court, Coimbatore) to declare that 
the resolutions passed at the general body mecting were illegal and void and that 
the newly elected and co-opted directors were not entitled to act. There were 
various objections to the resolutions passed at that mecting which were considered 
by the learned Subordinate Judge who tried the suit. He dismissed the suit 
overruling the contentions of the plaintiffs in that action. ‘There was Sa es 
to this Court against that decisior in A. S. No. 29 of 1949 and im that appeal, the 
plaintiffs confined their objections to the resolutions to three grounds: firstly ,. 
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that persons who’ owned less than five shares were allowed to vote when the poll. 
was taken which was oa] to the provisions of the Articles of Association ;- 
secondly, the demand for a of the whole company should have been allowed 
by the chairman ; thirdly, that Palariappa Gounder, the present fifth defendant, 
was not competent to act as chairman of the meeting as the confirmation of his 
co-option as a director was one of the subjects comprised in the agenda ‘for that, 
meetirg. On the first of.the three questions there was a difference of opinion 
between Horwill, J., and Raghava Rao, J., who heard the appeal in the first instance, , 
the former holding that every shareholder even if he owned less than five shares ` 
was entitled to vote but if a shareholder owned five or more shares, he would be 
entitled, to one vote in t of every five shares. In other words, a sharcholder 
having between 5 and 9 will have only one vote and those having between, 
10 and 14 shares two votes and so on ; -but a person holding less than shares, 
would be entitled to one vote. This view, however, was not shared by Raghava) 
Rao, J. As there was a difference of opinion on this point, the case was laid 
before a third Judge, Viswanatha acer who. with, Horwill, J.. On, 
the other two questions, both the learn udges concurred.’ The second poll: 
is nc doubt a unique feature of this company, but according to the learned Judges, 
such a.poll diul be taken if demanded in the manner provided by the Arti 

of Association. A poll of the whole company was probably aded, as observed 
by Horwill, J., i . 

“to afford an opportunity, where a considerable number remain dissatisfied after the show 

of hands and polls are taken, for the whole company, including those not present in person or by 
proxy at the meeting, to express their opinion on the matter.” : ; 
On the third question also, both the learned Judges were unanimous in holdmg 
that it was an elementary principle of justice that a person should not preside. 
while the meeting is considering a question which personally affects him. The. 
result was that the learned Judges directed that before the decisions on the various. 
resolutions in which a second poll was demanded can be considered finally, there 
should be another poll at the registered office of the company at suckstime as the 
fifth defendant should direct and that he should vacate the chair when a resolution 
eee his co-option is to be taken up for consideration. The decree of: the 
High Court (Exhibit A-4) directed, after setting aside the decree of the trial Court 
dismissing the suit: | , . 

I. That. before the decisions on the various resolutions in which the second 
poll was demanded can be considered final, a fresh poll shall be held at'the registered 
officé of the company at such time as the fourth defendant (the present fifth defendant) 
shall direct ; : 

‘9, That the fourth defendant (the present fifth defendant) should not preside 
when the question of his co-option is in question ; 

B That at the poll to be held in pursuance of clause (1) supra, cach member 
will be entitled to vote, the number of votes being calcylated according to the pro- 
visions of Article 88 of the Articles of Association. ‘ 


The plaintiffs’ party wére anxious to know the addresses of some cf the 
sharcholders comprised in the newly added 450 members with a view to canvass 
their support for the second poll, Their complaint was that particulars regarding 
the Iders so added were not given in the register as required by sections g1 
and 32 and form E of the third schedule to the Indian Companies Act. There 
was some correspondence between Sathappa Chettidr and Kaleeswarar Mills, Ltd.; 
on this point but there was no sign of getting the required information. On the 
agth August, 1949, three of the directors of the plamutis’ ey oa notices calling 
for a meeting of the directors to be held at the registered office of the company 
on the 6th Saati gs 10 A.M., to consider the matters on which they 
required information to waive under Article 94 of the Article, the rule 
relating to deposit of proxies for the p of poll. On the same day tho fifth 
defendant lished a notice, Exhibit A-8, to the shareholders of the compan 
jntimating that-the second poll of the annual general body meeting held on the go 
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September, 1948, would be taken on Monday, the 5th September, 1 com- 
mencing from 3 P.u. at the registered office of the said company. The plaintiff’ 
party sent a circular to the shareholders newly added, it A-r2, and obtained 
Tevocations of the proxies. On the 4th September, 1949, Exhibit A-11 was addressed 
to the fifth defendant, the chairman of the Board’ of Directors, by four people of the 
plaintiffs’ group in which they impeached the bona fides of the chairman and inti- 
mated that they lost their confidence in him to act impartially as chairman at 
the meeting for conducting the second poll. They also anticipated that the chairman 
had made up his mind to summarily reject all revocations obtained by the plaintifis’ 
group. Some of these revocations have been marked as Exhibit B-g series. It is 
before us that the total revocations covered proxies in of 230 votes 

ich were obtained by the plaintiffs and which would have the of cancelling 
the proxies already obtained and deposited by the defendants’ group before the 


mecting of the goth September, 1948. On the 5th September, 1949, at 3 P.M, 
the sharcholders assembled at the regi office of the company and the revo- 
_ cation forms were handed over to the chai . The chairman, the fifth defendant, 


then decided that he did not intend to preside at the meeting for two reasons: 
firstly, because the High Court had directed that he should not preside at the 
second poll when the subject of his co-option would bé”under consideration and 
secondly because he had received a communication from some shareholders, 
apparently referring to Exhibit A-11, in which advice was given to him as to how he 
ould give his rulings. He requested the members to choose a chairman to take 
the poll. The names of two directors were su , Messrs. Alagappa Chettiar, 
the turd doteudasit and Ke: Srinivasa Ayyar. e former belongs to the A. L. A. R. 
up and the latter to the plaintiffs’ group. The plaintiffs did not then object 
Åt to decline to preside at the poll. On the aptat i ; 


was elected” chairman the shareholders. Then the proceedmgs continued 
and Arunachala A and Narayanan Chettiar were appointed scrutineers. The 
revocations i that day were rejected as unacceptable. The first plaintiff 
objected that the revocations filed before goth September, 1948, numbering 
should not be accepted as they were not stamped ; but his objection was pened 
At about 10 P.M., one of the scrutineers who belonged to defendants’ group 
filed a memo. before the chairman of the meeting raising three objections. The 
second of it was that the proxies filed by Nara Chettiar, Lakshmanan Chettiar 
and Ramanathan Chettiar (plaintifis’ group) for the meeting of the goth September, 
1948, were not properly stamped as they were not proxies but were powers-of- 
attorney and should have been stamped as such. The other scrutineer was powers: 
of the view that the objections of Arunachala Aiyar were untenable. The chai 
adjourned this question for decision being given before 10 a.m. the next day. The 
poll was then taken on all the resolutions which resulted in securing 793 votes 
in favour of the resolutions and 767 against. On the next day, 6th September, 1949, 
the chairman gave his ruling that the proxies were invalid and they should be 
excluded. Consequently, 661 votes cast against the resolutions were excluded 
as a result of which the number of votes against the resolutions were reduced from 
767 to 106. There were therefore 793 votes in favour of the resolutions and 106 
apn The plaintiffs, therefore, lost in this poll and the election and co-option 
of directors was upheld and'the two plaintiffs were unseated, A 

The unseated directors instituted the suit which has given rise to this appeal 
‘objecting to the poll taken on three grounds: firstly, i Gounder the 

defendant had no right to decline to preside at the poll and that the share- 
holders had no right to elect the third defendant as chairman; secondly, that 
the revocations should not have been rejected ; and thirdly, that the proxies were 
valid and the votes recorded under those proxies should not have been excluded. 
The first defendant to the suit is the company, the fourth and fifth defendants are 
the co-opted directors, the sixth and seventh defendants the newly elected directors, 
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the third defendant is the chairman who presided at the poll and the socond defend- 
-ant is Kalairaja Chettiar, the leader of the defendants’ group. In the lower 
' urt, the parties did not lead any oral evidence and contented themselves by 
filing documents. “The trial Court rejected the contentions of the plaintiffs and 
dismissed the suit. Hence this appeal. 


The same questions have again been ed elaborately before us. The 
first question for consideration is whether the defendant was bound to preside 
at the poll. On this point we have no hesitation in agrecing with the conclusion 
of the framed Subordinate Judge that the fifth defendant cannot be com 
rto continue to act as chairman notwithstanding the fact that his bona fides were 
‘questioned carlier by the plaintiffs and this Court directed, at any rate, that so far as 
one of the subjects was concerned, he should not preside at the poll. The cal aay 
before us on behalf of the plaintiffs by the learned Advocate was that the decision 
of the High Court precluded the chairman from declining to preside at the poll. 
No doubt, the judgment of the High Court and the decree proceeded on the assump- 
tion that the chairman of the Board of Directors would continue to preside even 
at the poll as the poll was nothing but a continuation of the meéting of the goth 
Se ibe. 1948. The decree directed that he should fix the time for the second 
poll. This was done by him and there is no other indication in the judgment 
preventing him from having the right recognised by Article 78. That article 
provides :that the chairman of the Board of Directors should preside only if he is 
willing. There is nothing m law to compel a man to do that which he is not 
willmg to do. Express power is recognised in the article itself to give up the 
right if he so chooses. The chairman of the meeting is not entitled to stop the 
mecting at his own will and pleasure. Ifa meetin is called for a particular purpose 
-of the company, undoubtedly, a person should preside at that meeting and invariably 
the constitution of the company provides for the same. It is not open to the chair- 
man to map the meeting a dissolve it before the business of the meeting is 
finished. Itis the privilege and the right of the shareholders assembled at the meeting 
to decide whether they should continue the business of the meeting on that day 
or adjourn it for a su t date. If the chairman unjustly and without 
the consent of the shareholders stops the meeting and declares it dissolved, it is 

tly within the powers of the meeting to elect a chairman and conduct the 
iness remaining unfinished ; but there is no authority in support of the propo- 
sition that a chairman is not entitled to give up his right to preside at a mecting. 
There is no direct authority on the guata bat Article 78 itself recogniser that 
ithe chairman of the Board of Directors can preside over the meeting only if he is 
willing. That it is not open to a chairman of the meeting to stop the mecting 
-or adjourn it at his sweet will and pleasure has been decided by ys J., in 
National Dwelling Society v. Sykes'—see also 8 Halsbury, p. 61, para. 108 and 5 
renal Ue 364, para. 592, Hailsham Edn. Chatesby v. Burneté3 is an instance in 
which the chairman of the meeting declared that the business was closed and 
‘left the chair and the hall whereupon the shareholders elected another to the 
.chair and carried on the business of the meeting. The second poll also is un- 
doubtedly a part of the meeting and the contention of the appellants that it was 
not open to the sharcholders to elect another chairman in our opinion, proceeds 
-on a wrong hypothesis. In support of the contention, a passage m the judgment 
of Curgenven, J., in Srinivasan v. Watrap Subramania Aiyar® was relied on by the 
appellants where the learned Judge observed : 





“The i meeting in law continues until the chairman has carried out the directions 
given to him by the shareholders to take a Itisa notional not dependent for its 
-existence and continuity upon the sharebclders being in on and business 
transacted. The actual proceas of holding the poll is nota ‘meeting’ atal. It differs in 
«of its features from any meeting of shareholders.” y i 

1. (808) 9 ED. 159. g- (1931) 61 M.LJ. 724e . 

2. (1916)-2 Ch.D. gas. : 
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‘These: observations of the learned Judge have to be taken in relation .to the facts 
of that case. In that case, the i of the meeting directed, when a poll 
was demanded on a resolution, that it should be taken on a subsequent day between. 
4 and 6 p.m., and appointed the company manager, one Mr. Church, as returnin 
officer for the purpcse of taking it. The ll, however, was not taken on the zot 
as for some reason Mr. Ch was unable to attend to the poll. The question. 
that had to be considered was whether the process of holding the poll was a detached 
portion of the general meeting or was, at any rate, a meeting within the meani 
of.the Articles of Association. This point became material as it was contend 
that when tie Commissioner, Mr. Church was absent to take the poll, it was open. 
to the shareholders assembled to have elected a new chairman for the meeting 
and as they did not do so, the meeting was atan end. In answer to these objections, 
it was pointed out that the original meeting continued in law until the chaimad 
had carried out the direction given to him by the shareholders té.-take a poll: The 
actual process of holding the poll was not a meeting at all tho the result of the 
poll formed part of the meeting at which the poll was demanded. The mecting 
therefore did not come to an end until the t of the poll was ascertained in the 
manner provided by the articles. The original meeting continued therefore for 
‘the purpose of taking the poll until the poll was closed. For this position, the 
decisions in Harben v. Phillips!, The Queen v. Wimbledon Local Board*, Shaw v. Tati 
Concessions, Lid.* and Spiller v. Mayo Development Co., Lfd.* were relied on. The- 
decision in Srinivasan v. Watrap Subramania Aiyar®, in our opinion, far from supporting 
the contention of the appellants, is against them. The mecting of the shaccholaes 
on the 5th September, 1949, was.a continuation of the meeting and it was open 
to the Todien to elect a chairman when the fifth defendant declined to preside 
at that meeting. The chairman so elected was not like the Commissioner, Mr. 
Church in the case in Srinioasan v. Watrap Subramania Aiyar*’, His function was not 
merely to supervise the recording of the votes. He was entitled to exercise all the 
functions of a chairman at the meeting. For these reasons we think that the 
objections of the appellants on this point are not well founded and must be rejected. 


The next point that has to be considered is whether the chairman was justified 
in rejecting the revocatiors. Until recently, both in England and in India, a 
member had no right to vote by proxy unless the articles provided for such a right 
as common law did not recognise voting by proxy. The articles, however, generally 
conferred such a right subject to such conditions and limitations as are ibed 
thereunder. This right has now been recognised by the statute both in England 
from 1947 now enacted as section 196 of the Act of 1948 and by section 79 of the- 
Tada Coupons Act, as amendéd in 1936. As the articles generally recognised 
a right to vote by proxy, it is a contractual right as the Articles of Association. 
undoubtedly constituted a contract between the company on the one side and 
the members on the other. Independently of the contract, therefore, until the 
_ Statute altered it there was no right of voting by proxy. The reason why the right 
to vote by proxy was not recognised seems to that “when persons agreed ” as 
pointed out by Bowen, L.J., in Harben v. Phillips", ; 


“to act er in the conduct of a buriness, the way in which that business is to be carried 
on must on each case on the contract, express or implied, which exists between them as to- 
the way of carrying it on.” 


The decision on every question relating to the business of an incorporated com. 

should essentially be that of the Iders, having regard to their interest ihe 
company. Unless, therefore, there was a contract between the company and 
the shareholders, they could not delegate this, power of expressing their opinion. 
at a meeting of the company to another, ‘These propositions are so well established 
as not to require citation of a number of authorities in support of them. It is- 


1. (1882) 23 Oh.D. 14 at p. 35- & (i W.N. 78. 
2 (889 8 oe: 459. 5. ont 61 MIA 724. 
3. (191g) 1 Gh. age. : 
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Summarised in Palmer’s -Company Law, 1gth Edition, at 153. A proxy is 
defined by Lord Hanworth, M.R., in Cousins v. International Brick Co.1, as E 
“a representative of the shareholder who may be described as his agent to carry out a 
course which the shareholder himself has deciced upon” 
and the Lord Justice in the same case defined a proxy as an agent of the shareholder 
who, as between himself and the principal, was not entitled to act con to his 
instructions in the matter. It cannot therefore be seriously disputed that the 
relationship brought about between the shareholder and his proxy is that of'a 
principal and agent. The argument of the respondents is that unless the power 
of revocation is expressly conferred by the Articles under which a right of voting by 
proxy is recognised, the power of revocation does not exist and that the contract 
creating the agency is exhaustive of the rights and duties of the proxy. This 
contention proceeds upon a wrong view of the incidents of a contract of agency. 
When once the relationship of principal and, t is created by contract, the 
incidents of that contract of agency are governed and have to be determined by ` 
applying the law of contracts. In India such law is to be found in the Contract 
Act. c argument on behalfof the respondents amounts to this that all the rights 
and liabilities which flow from a contract by reason of the application of the 
general law of contracts do not attach themselves to a contract unless tbey are 
enumerated in the contract itself. In other words, if there is a contract of sale of 
ods unless all the rights and liabilities of the seller and buyer which are to be 
und in the Sale of Goods Act are specifically enumerated in the contract itself, , 
they have no application. When orice there is a contract all the legal incidents 
of such a contract are governed by the law of contracts whether it is in the form 
of a statute as in India or is ascertainable from judicial decisions as in 
England. It will be an intolerable state of affairsifone is obliged to embody 
in every contract the provisions of the Contract Act or the Sale of Goods Act 
as the case may be relevant to such a contract. When once the relationship enters 
the region of contract, the law of contract ‘alone must determine its incidents. 
On the argument of the respondents, the relationship of agent and principal 
brought about by the execution of the proxies cannct be terminated even by 
-death though they are forced to concede that such a termination follows and 
that even when ihe principal is present in person at the meeting, the right of 
the proxy to exercise his vote on behalf of the principal must yield to the 
right of the principal to exercise the vote personally. If so much is conceded; it 
is difficult to see why the principal should be denied his right to revoke a contract 
_ which brought about the relationship of principal and agent. The Articles might 
make the proxy irrevocable or impose restrictions or circumscribe the limitations 
within which the power of revocation should be exercised. But all these are matters. 
within the region of contract between the parties and in the absence of anything 
to the contrary, there is no reason to exclude the right of revocatior which is recog- 
nised under section 203 of the Contract Act. There are other limitations imposed 
by the Contract Acton the exercise of the power of revocation, ¢.g., if the revocation - 
is made after the authority had been partly exercised, section 204 of the Act preserves. 
the validity of such acts and obligations and makes the revocation effective only 
in respect of future acts. If the agency is limited to a period of time and without 
sufficient cause it is revoked before the expiry of the period under section 205» 
the agent is entitled to compensation. The principal is bound to give reasonab 
notice of revocation as otherwise he would be liable to pay anea to the agent 
which result from such act of his. As regards third ns, under section 208, 
the termination of authority of the agent does not take effect before it becomes 
known to them so that if third persons are sought to be affected by revocation 
of the authority of the agent, the principal must give due notice of the same. Termi- 
nation of the authority by death of the principal is recognised under section 209. 
On an examination of the authorities cited at the Bar, it will be seen that the same 
. principles have been applied for the revocation of proxy by a shareholder. 


ay oe 





1. (1931) 2 Ch. D. go. 
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The subject of revocation of Prony Aal v or nes in us Dook où 
"Company Law, rgth Ed., page 154 and ho summarises the law on the subject in 
these terms : l 


“The tof , unless made i ble for valuable i be 
ea a a e a ae 

If the shaicholder, after appointing a proxy, himself attends the ing, he can vote in person. 
The tof the shareholder to vate ti Peroa is paramount to the tight of ty POLT. The presence 
of the er docs not avoid the instrument of proxy ; but if he votes before his proxy has voted 
for him, he impliedly revokes the proxy. 

The death of a shareholder who has i , in the absence of the in the 
. ate sage appointed a proxy j ce o provisions in 
This summary by the learned author is based on the decisions in Spiller v. M: 
Development Co., Lid.1, Cousins v. International Brick Co., Knight v. Bulkeley?. The 
„subject is also discussed and the same principles more or less have been recognised 
in bury’s Laws of England, Vol. 5, pages 364 and 365 tet proxy 
and revocation of proxy are decus ; 8 Halsbury 61, paragraph 1 Lucius 
the subject of proxies ; Buckley on Companies Acts, 12th Ed., pages 324 and 325; 
Shackleton on Law relating to Meetings, 1934 Edn., at page 62. 


In Spiller v. Mayo Development Co., Lid.1 one of the articles provided that 


After a poll for the election of a director the scrutineers discovered that a proxy was 
revoked by the principal before the poll. The votes recorded on the strength of that 
proxy were excluded from the poll. If such votes were allowed the plaintiff in the 
action would have been successful in the election as a director and the respondent 
. would have been defeated. The question that had to be decided was whether the 
exclusion of the votes from the poll by the chairman was justified. The Article 
clearly provided that the notice of revocation should be received at the office before 
the meeting, t.s., before the commencement of the meeting. The revocation in 
that case that had been received was communicated to the office only before the 
‘poll and not before the meeting. The communication therefore was ineffective 
to make the revocation operative. It was therefore held by Russell, J., that the 
votes were improperly rejected. In the course of the judgment, the learned Judge 
-stated the law in these terms : 

“ The matter really turned upon Article 88, which he had been told was also in common form, 
but, if so, in his view it was a somewhat unfortunate commun form. Omitting for the moment the 
proviso, it seemed quite clear, upon the construction of that article, that a vote given by was by 
-contract between shareholders, to be valid that the shareholder died before 


and in his view that must mean before commencement of the meeting. It was well settled that 
the taking of a poll was not a mecting of the yin che strict sense, but was in law a mere conti- 
nuation of the meeting at which the poll was ed to be taken. For the particular purpose in 

therefore the meeting must be held to have begun an December 15th and to have come to 
an end at the declaration of the poll, a week later. The mtimation of ion, however, had been 
received between th 


‘of the particular article that the proviso has 
~of the revocation had been received before the In 
-the meeting had commenced ; it had been received during the meeting. Accordingly the proviso 

aaae 


2, g W.N. 78 : 61 L.J. gor. 3. (1859) 5 Jt. (N.S.) 817. 
a. (1931) 2 Ch. go. P 
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-did not operate, and the original f the article must be held to operate, namrly, that the vote 
wiven by ee aaa cli EER tes vewveatien at the jor dani the cena.” 


If the articles lay down the limitations within which a power to vote by proxy 
-can be exercised, it eh be strictly observed. This follows from the fact that the 
tight to vote by proxy is founded on contract. For this reason it was held in Harben 
v. Phillips}, that where the articles required that the proxy papers should be attested 
‘in a particular manner and if this condition is not satisfied, they should be rejected. 
Mclaren v. Thompson? also illustrates the same principle. The article in that case 
required that the instrument appointing a proxy should be deposited at the regis- 
tered office of the compan fot teas than two clear days benre the day of the meeting. 
The proxies were lodged between the dates of the original mecting and its adjourn- 
ment. It was held that the adjourned meeting when held was really a contmuation 
of the meeting at which the adjournment took place and as the proxies were not 
deposited before the date for holding the mecting as required by the article they 
were invalid and were therefore rejected. Astbury, J., says at page 46 : 


“ There is no inherent or equitable right in any shareholde: to vote by proxy ; such right, if it 
exists, must be found in the contract bin the Iders generally, that is in the com s 
regulations or constitution, and it then exists only in the form and 'ubject to the limitations i 
appearing. There is no room for contending that an appointment of a proxy, irregularly made, 
is within the spirit a equity of any i te right so to vote existing in the shasehclder ; he has either 
-complied with the terms of the con upon which alone the right is based or he has not. Prima 
Jacis a provision that a proxy must be lodged before the day for heldi or before the time for holding 
a mecting means that it must be lodged before the beginning and not before the end of the gathering. 
These and similar observations in other decisions were relied on on behalf of the 
‘respondents as establishing the proposition that unless the right of revocation is 
expressly conferred by the articles, there is no right of revocation. The restrictions 
„on the power to vote by proxy are undoubtedly absolute but the power of revocation 
is an incident of the contract of agency and wherever a power to vote by proxy 
is conferred, the power of revocation unless excluded inden the articles, exists as- 
the relationship of principal and agent is governed by the law of contract. The 
‘right to vote by proxy and the right of revocation are distinct powers. In Cousins 
v. International Brick Co.* there were two provisions in the articles of association, 
one providing that the instrument appointing a proxy should be deposited at the 
office not less than 48 hours, before the time of holding the mecting at which it should 
be used and the other regulation that a vote given in accordance with the terms of 
the instrument of proxy will be valid notwithstanding the previous revocation 
of the proxy provided no intimation in writing of the revocation shall have been 
received at the office before the meeting. Some shareholders purported by notice 
writing to revoke the proxies given by them previously, while others without 
giving notice to revoke the proxies voted personally at the meeting. The revocation 
of the proxies was not in accordance with the articles of association as the intimation 
in writing of the revocation was not received at the office before the meeting. The ` 
-case therefore was directly governed by the decision m Siler v. Mayo Development 
Co., Lid. The further question was whether the shareholders were entitled to vote 
personally without revoking the proxies given by them. The Court of Appa 
accepted the view of R ., on the question whether the revocation was cffcc- 
tive ; on the second question, it was held that the person by giving a pory was not 
thereby deprived of exercising the vote personally before the proxy exercised 
the vote. rd Hanworth, M.R., pointed out in the course of his judgment that 
it is open to provide by articles to exclude the right to vote personally when a proxy 
ea but if this is not done and there are no clear words taking away the 
Ider’s personal right to vote after he has put in force the proxy system the 
personal right remains and the shareholder is entitled to attend and give his vote 
according to his choice. Tho is not entitled to prevent him from exercising 
the vote. Lawrence, L.J. and Romer, L.J., put it also on the ground that 





I. tas 23 Ch.D.14° ` 3. 2 Ch.D. go. 
a. (1917) 2 Ch.D. 41. 4 (1926) W.N. 78 : 61 L.J. gor. 
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“(A proxy is always subject to an understanding that tho shareholder givi it does not elect 
his vote in e hen he L Taci nivea role in peisan hie i not revoring the but 
pa 


103.) , 
From these observations it follows that the exercise, of a personal vote by the share- 
holder after he had adopted the proxy system does not revoke the proxy but only 
ts. the exercise of the vote by the proxy. The decision in In re Haven Gold 
M ining Co. Í and Colonial Gold Reef, Ltd. v. Free State Rand, Ltd.*, also illustrates the 
same proposition that the various matters relating to the poll are matters of contract 
as a ed: by the articles. It is unnecessary to deal with those decisions in detail 
and none of the decisions, therefore, relied on on behalf of the respondents, support 
the proposition that the shareholder has no right to revoke a proxy once given 
unless such a power is expressly conferred by the articles. 


. Articles gt to 97 of the Articles of Association of the first defendant company 
relate to proxies. None of these articles exclude the power of revocation nor do 
they lay down any restrictions as to the manner in which the power of revocation. 
_ should be exercised as in Spiller v. Mayo Development Cd.,Ltd.?and ins v. Inisrnational 
Brick Co. The power of revocation, therefore, is unfettered and if it is communi- 
cated in due time to the company, there is no reason for holding that it does not 
take effect. The requirement as to notice to the company of the revocation is 
to be derived from the provisions of the Contract Act, section 208 which enacts 
that the termination of the authority of an agent does not take effect so far as third 
parties are concerned before it becomes known to them. 


The next line of argument adopted by Mr. Rajah Aiyar, learned advocate 
~ for the respondents, is based on the language of Article 96 which states 


: “ Any instrument appointing a permanent proxy or attorney to vote may be registered with the 
company oncé for all and shall be in force until the same shall be revoked .” 
It was suggested that this article specifically confers a power of revocation in respect 
of a permanent proxy or attorney and as express mention of specific power is made 
‘in the case of a permanent proxy, the power of revocation in the case of i 
power must be deemed to have been uded on the maxim expressio unius est exclusto- 
-alterius (the express mention of one thing implies the exclusion of another) which 
has been applied in the construction of written instruments. In the first place 
the article does not expressly confer a power of revocation. On the contrary it 
assumes that the power was existing and therefore lays down that the instrument 
_appointing a permanent proxy will hold good until the same is revoked. The 
maxim, therefore, has no application at all. Further the subject-matter of Article 
.96 is a permanent proxy and not a specific proxy. If power of revocation of a 
imited nature is recognised in respect of a specific proxy-by any article then it 
would be possible to contend that by reason of the express mention of the limited 
power any other power is excluded. The argument proceeds in a misconstruction 
of Article 96 and on a wrong appreciation of the scope of the maxim, 


It is next contended that a proxy can be revoked only before its use and as 
in the present case, the proxies were used to exercise the vote at the first poll of the 
same mecting, it is too late to revoke the proxies. In other words, a proxy cannot 
be revoked between one poll and another and these two polls at the same meeting 
should be treated as one act and not as a series of acts. The power to revoke 
an authority given to an agent, after the authority has been partially exercised, 
has been recognised by section 204 of the Contract Act. The revocation cannot 
have the effect of invalidating acts and obligations already done in the exercise 
ea A L nc A PN ae ee Oa LE 


1. (1881) 20 Ch.D. 151. . 3. tee W.N. 78 : 61 LJ. gor. f 
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of that authority as an agent. The first poll of the meeting at which the proxies 
were exercised became final and the effect-of revocation of the proxies cannot m 
any manner affect the declaration of the result of that.poll ; but the second poll 
which is styled as the whole company’s poll is a different act in a series of acts 
done at the mecting. There is no reason nor is there any authority in support 
of the contention that at that point of time a proxy could not be revoked or authority 
of the agent could not be terminated. On the principle underlying section 204 
of the Contract Act, it is difficult to accept the contention of the learned advocate 
for the respondents. f 


` Lastly, it is urged that there was no notice by the principal to the agent and 
therefore the revocation was not valid. There is undoubtedly notice to the third 
party, i.s., the company. But it is not suggested on behalf of the appellants that 
there was any notice of revocation to the proxy. The effect of the want of notice 
to the agent does not invalidate the revocation or the termination of the authority 
but makes the principal liable for any damage that results to the agent by reasoh 
of such want of notice. There is no complaint here by the persons in whose favour 
the proxies were given that they had suffered any damage nor is it relevant for the 
purpose of this case. The contention, therefore, that the revocation is invalid on 
this ground must be rejected. 


From the foregoing discussion it follows that the rejection of the revocations 
by tho chairman was wrong. : 


The next and the more difficult question for decision is whether the rejection 
of the proxies by the chairman was justified. The proxies were rejected on the 
ground that they were insufficiently stamped. eon gy the ropan ene the 
proxies are in the nature of powers-of-attorney under Article 48 of the Indian Stamp 
Act and should have been stamped as required by that Article and that they were 
not proxies within the meaning of Article 52 to justify a stamp of two annas. The | 
first defendant company was incorporated. under the Indian Companies Act, 1882 
and the Articles of ciation were modelled on the Articles contained im Table A 
of that Act. The Indian Act of 1882 was framed on the lines of the English Com- 
panies Act, 1862 (25 and 26 Vict., Ch. 89). In Exhibit A-2, the Articles of Asso- 
ciation of the defendant company, the form of the proxy is provided by Article 97. 
This form word for word is the same as the form m Article 51 in Table A of the 
Indian Act, 1882 and Article 51 of Table A of the English Act of 1862, though 
there are a few alterations particularly at the end where the words 


“ or, generally as the case may be in the seme reer oh ie eae turer 
present provided he be then a member of the company and be titled or admitted to vote ” 


are found. The addition of the expression *“ generally as the case may be” at 
the end of the sentence (or at any mecting of the company that may be held within 
the period of . . . . . from the date hereof, or generally as the case may 
be) is an innovation. The form also states that the stamp payable is one anna 
which was the stamp duty payable at that time as it is only in 1923 by an Amending 
Act that a duty of two annas was made payable in Article 52 of ie tamp Act. 


The stamp duty fixed under the Articles was presumably on the footing that 
xt was a proxy within the meaning of Article 52 of the Stamp Act and not a general 
power-of-attorney under Article 48. It must be remembered in this connection 
that the question whether it is a Ta of the specific meeting or it was a general 
power was spocifically raised at the time of the pollon the goth September, 1948 
(Exhibit A-2 in A.S. No. 29 of 1949) by Arunachala Ayyar and the objection was 
met by Mr. Lakshmanan on the ground that the proxy objected to was intended 
only for the meeting of the 30th September, 1948, as was clear from the dats given 
in the proxies. No doubt this objzction was not based on insufficiency of 
but if it is held to bea T power, it follows that the proxy was properly Ee 
The then chairman of the meeting, the fifth defendant, overruled the objection 
and allowed the proxies as valid. Under the above circumstances, the question 
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that naturally arises is whether the chairman of the meeting of the 5th September, 
1949, was entitled to reopen the question. 


As pointed out by the Earl of Selborne, L.C., in In re Indian Zoedons Co.1, the 
duties of the chairman who presides at a meeting aro: 
ica which ascomasliy reuare dec at tho the, is doctor of fone sats wl carey 
: : : mA ‘ a : oa 
book, following the decision of the Chairman, that the of the poll was different from that there 
If the chairman in the exercise of his powers comes to a decision whether the votes 
which are m question shall be disallowed or not and if that decision is not vitiated 
by fraud or misconduct on the of the chairman that decision is binding—see 
the observations of Pollock, M.R.,in Wall v. Exchange Investment Corporation, Ltd.1. 
There is no decided case, however, how far and to what extent a ruling or a decision 
iven by a chairman on a question raised at one stage of the meeting would bind 
Evaself or his successor at a later stage of the same meeting. Article 82 of Exhibit 
A-2 no doubt provides in, the case of resolutions that a declaration given by a chair- 
man at a mecting that a resolution has been carried thereat is connie But there 
is no provision in the Articles giving finality to the rulings of the chairman at a 
meeting. There is no reason, however, to hold that the ruling of a chairman 
given at one stage of a meeting is not final and binding on the chairman or his 
successor at a later stage. If such a finality is not recognised, the proceedings of 
the meeting cannot be conducted in an orderly manner and will very often end in 
- confusion and disorder. The chairman is expected to act impartially uninfluenced 
by party politics. He has to hold the scales even between the majority and the 
minority paria and his decision on all the questions must be unbiassed and im- 
“partial. It is not suggested that the ruling of the fifth defendant on the goth an 
tember, 1948, was vitiated by fraud or misconduct and there is no reason to hold 
it as not being final. What would have happened if the objection on the ground 
of insufficiency of stamp was raised in a court of law and the Court decided at one 
stage of the suit that the disputed instrument was properly stamped? Under 
section 36 of the Stamp Act if the instrument is admitted in evidence o i 
the objection concerning stamp duty, such admission cannot be called in question 
at any stage of the same suit or proceeding on the ground that the instrument has 
not been duly stamped. No doubt, a chairman is not a person authorised by law 
or consent of parties to receive evidence within the meaning of section 35 of the 
Stamp Act. But there is no reason for not applying the same principle of finality 
to the ruling of the chairman on the nature of the mstrument in dispute. i 


There is another aspect from which the matter may be considered. The 
Articles of Association prescribe the form of the proxy by Article 97 and on the 
footing that it is a proxy withm the meaning of Article 52 stated. that the stamp 
duty payable was one anna under the law as it then stood and these articles we are 
md. were drafted by eminent lawyers of the Madras bar. Ifa shareholder complies 
with the requirements of that article and pays stamp duty of two annas under the 
law as altered on the footing that it is a proxy and not a general power-of-attorney, 
the chairman has no option but to accept the proxy even if he comes to a conclusion 
that the stamp duty was not proper. If the proxies conform to the Articles in all 
respects they cannot be rejected by the chairman (ses Shackleton, Law of Mectings, 
page 98). The Articles constitute a contract binding on the company and the 
members in all matters. The chairman, therefore, was not entitled to go behind 
the Articles and to reject the proxies on the ground that they were not duly ; 
Insufficiency of stamp does not affect the validity of the instrument but makes it 
inadmissible—sce Joyma Bewa v. Easin Sarkar? except in the case of instruments 


requiring one anna stamp. The policy underlying the provisions of the Stamp 





ore 1884) 26 Ch.D. 70. 3. (1926) LLL.R. 53 Cal. 515. 
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Act a Aa a2 oa re To ee oe poo nun 0 ih parson concerned to make good 
the stamp except in the case of instruments required to be stamped with one afna.. 
Under section 35 in the case of instruments insufficiently stamped, the instrument 
may be admitted in evidence on payment of penalty and the deficit stamp duty. 
If an instrument is impounded under section 33 of the Act, the Collector gives an 
opportunity to the person concerned to make good the deficit stamp duty and also 
pay penalty—section 41. The final authority under the Act to decide the questions 
relating to stamp duty is the Collector (see section 31)—who however has the right. 
in case of doubt to refer the matter for the opinion of the chief controlling revenuo 
authority and the chief controlling revenue authority in his turn has the right 
under section 57 to refer the matter to the High Court for opinion. All these provi- 
sions clearly indicate that the instrument cculd always be validated by paying the 
deficit stamp duty at a later stage together with penalty and the sole authority vested 
with the power of finally deciding the question of stamp duty is the Collector acting 
. under section 31 of the Act. Ifa person votes or attempts to vote under any proxy 
not duly stamped he is liable for punishment with a fine which may extend to 
Rs. 500 under section 62 (1) (c) of the Act. But as indicated in the proviso to 
section 43, the intention must be one of evading payment of the proper duty. In 
the present case, it is difficult if not impossible, to hold that there was an intention 
on tho part of persons holding the proxies to evade the stamp duty as they had 
acted bona fide and followed the Articles of Association and paidétwo annas stam 
on cach proxy. The fifth defendant gave his ruling at the meeting of the 30 
September, 1948, that it wasa PR power. On the 6th September, 1949, 
when the chairman, the third defendant, gave his ruling that the proxies hou 
be rejected as invalid, the plaintiffs’ party filed a memo. Exhibit A-13, dated 6th 
September, 1949, in which it was pointed out that the form used by them was the 
exact one prescribed by Article 97 and the stamp du id was two annas instead , ° 
of one anna under the altered law. They also offered t if the objection is to be ` 
sustained, it would only involve payment of extra stamp duty with penalty which 
may be fixed by the Collector and that they were to pay it if and when 
it is decided that it is payable in the present case. Even at that stage, if the Chair- 
man acted fairly and in a judicial manner, it was open to him to have referred the 
matter to the Collector for decision under section 31 of the Stamp Act particularly 
as the plaintiffs’ party offered to pay the stamp duty aa pany if so decided by 
the Collector. The chairman could have postponed the tion of the result 
of the poll until the decision of the Collector was obtained if he really was acting 
in an impartial manner. The objection itself was taken at a very late stage at about 
10 P.M. in the night when the votes were being scrutinixd by the scrutineers and 
there was hardly any time for the plaintiffs’ party to ascertain the opinion of the 
Collector and to he good the deficit stamp duty ifreally such stamp duty was 
required. The chairman, in our opinion, ac very unfairly to the minority 
and was wrong in rejecting the proxies without giving an opportunity to the plain- 
tiffs to make good the deficient stamp duty after ascertainmg the opinion of the 
Collector in the matter. 


The argument most strenuously pressed before us on behalf of the ndents. 
is that a person in the position ofa chat was not bound to accept a document 
which was insuficieniy. stamped. In support of this proposition, reliance was 
strongly placed on the decision of the Court of oid toe in England in Maynard v. 
The Consolidated Kent Collisries Corporation, Lid.1, which related to a transfer of shares 
in a company. The instrument of transfer in that case was stamped in accordance 
with the consideration stated in the face of the document but it was discovered 
that the consideration appearing on the face of the document was far less than what 
it really was. The directors thereupon refused to register the transfer. An action 
was brought to recover for wrongful refusal of the registration of the trans- - 
fer. It was decided by the Court of Appeal that it was the bounden duty of the 
plaintiff in the action who claimed the right to register the transfer to tender a. 


1. (1903) 2 K.B. rar. 
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transfer which was right in all respects and which would be available to the directors 
of the company in a Court of law if it became necessary to enforce the rights under 
the document against the transferee or if they were called upon to defend themrelves 
against a hostile attack levelled against the transfer on the faith of which they acted. 
Similarly, if a vendor offers to the purchaser a sale deed not duly stamped, it is 
argued that he was not bound to accept it. This position regarding the right of a 
person who would be entitled to claim rights under an instrument cannot be ques- 
tioned as he is entitled to get from the other party a deed valid in all respects and 
enforceable in a Court oflaw. But does that apply to a proxy under which a person 
is entitled to vote. The company, and neh less the chairman of tha mecting, 
claims no rights of property under the instrument, All that he is entitled to 
under the instrument is to exercise the vote. No question of establishing rights 
in a Court of law under the document or defending the rights on the basis of the 
document ever arises under the proxy. So long as a shareholder complies with the 
formalities laid down by the Articles regarding stamp duty on the basis enacted in . 
the Articles, it is the bounden duty of the chairman to accept the proxy and he is 
- not entitled to reject it. We are not now concerned with a situation similar to the 
ene that came up for consideration in In re Tata Iron Steel Co., Lid.1, where the 
proxies were unstamped. ‘The contention, therefore, that the chairman was entitled 
to reject the proxies in the circumstances, on the ground that they were not duly, 
stamped cannot be accepted. ee 

We may el age of a contention urged on behalf of the appellants based upon 
the decision of the House of Lords in the well-known case at Kennsth Matheson v. 
Alexander Ross?. The argument was based upon the assumption that the proxy 
contains two powers, one a specific power to vote at the meeting of the goth Sept>»m- 
ber 1948, an the other a general power to vote at any other meoting. It is argucd 
that, the two can be separated and that the chairman should have allowed the 

roxies as valid to the extent of voting at the specific meeting of the goth 

tember, 1948, which was adjourned to 5th September, 1949. There was a 
judicial conflict of opmion repandag the applicability of the principle of that 
decision under the Indian Stamp Act having regard to the language of section 3 
ofthe Act. Under section 35, no instrument chargeable with duty shall be PEE 
in evidence for any purpose by any person having by law or consent of parties authority 
to receive evidence, or shall be acted upon, registered or authenticated by any 
such person or by any public officer unless such instrument is duly stamped. Not- 
withstanding the clear language that the instrument shall not be admitted in evidence 
for any purpose whatever, some decisions have taken the view that the instrument 
could be used for what is styled as a collateral purpose. “This conflict, however, 
has now been set at rest by the Judicial Committee in Ram Rattan v. Parma Nand?. 
Sir John Beaumont observed at page 296 as follows: 


words ‘ for any first 

Siamp Act of 1491, and that er the earlier Acts there were decisions in both countries that an 
unstamped document might be admitted in evidence for 2 collateral purpose, that is, to prove some 
‘matter other than the transaction recorded in the instrument, and he submitted that these cases 
applied even under the leter Acts. Their Lordships do not take this view. A document admitted 


in pioof of some collateral matter is admitted in evidence for that , and the statute enacts 
that it shall HO be-admitred in fr any purpose. Their ips see no reason why the 
-words ‘ for any purpose’ in the Indian Act of 1879 Gea Ag il ee edie hpi and 


effect. Such words may well have been inserted by the Legislature in order to get rid of the 

ties surrounding the question of what amounted to 2 collateral purpose.” 

It must be remembered that the decision of the House of Lords was pronounced 
before the English Stamp Act of 1891. It is, therefore, impossible for'the a ts 
to maintain t the document could be split up in the manner conten for. 
Especially in a Court of law it would not have been permissible to so: dissect the 





1. AAR. 1928 Bom. 80. 3. (1946) 1 M.L.J. 295. 
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instrument into two parts and use the unobjectionable part in evidence. Under 
‘section 5 of the Stamp Act an instrument which comprises or relates to several 
distinct matters is chargeable with the aggregate amount of the duties with which 
separate instruments, each comprising or relating to one of such matters, would be 
chargeable under this Act. If therefore the proxy contains the specific power as 
well as the general power, it would be admissible only if the aggregate amount of 
the duties in respect of two such separate instruments is paid, as under the charging 
section, section 3, the instrument should be charged with: the duty indicated in the 
‘achedule. Of ccurse, the schedule must be taken along with the sections in order 
to determine the proper stamp duty. Under section 6 if an instrument falls within 
the several descriptions of Schedule I and the duties are different, it should be. 
chargeable only with the highest of such duties. - 

Whether the proxies are general powers-of-attorney within the meaning of 
Article 48 of the Stamp Act or specific powers under Article 52 is a difficult question 
and does not sem to us as easy to pide ai the charman the (hird defendant 
thought. One specimen form of proxy seems to have been marked for identifi- | 
cation; but as we did not find it in the records sent to this Court, we called for the 
proxy forms and we find that they are similar in language as ir Article 97 of Exhibit 
A-2. For easy reference the language in the form is quoted herem. 

Fn: “ Every proxy shall be in the following form, or shall contain words to the following effect. 
° Sick A anna) ‘The Kalecswarar Mills, Limited,’ Coimbatore. I of — being a 
member of ‘ The Kaleeswarai Mills, Ltd.’ and entitled to vote, do hereby appoint of as 
my attorney or substitute to vote for me and on my behalf at the (Ordi or Extraordinary, as the 
case may be) Geneial Meeting of the company to be held on the y of and at 
adjournmen: theieof (o at any meeting of the company, that may be held within the period 
of trom the date hereof, ar y as the care may be) in the same manner as J could vote if 
S, y present i ho be then a member of company and be entitled or admitted to | 
" yote. As witness my hand this day of signed by the said bythe presence of . .” 
It consists of two parts : 
“ do hereby appoint as my atio or rubstitute to vote for me and on my behalf at the 


mey 
(Ordinary o: Extracidinary, as the ca c may be) Genera] Mecting of the company to be held on 
the goth September, 1948 and at any adjournment theicof”. 


The second part is 

“ (or at any meeting of the company, that may be held within the period of one year from the 
date hereof, cr generally as the case may be) ”. i 
It is not disputed that so far as the first part is concerned, notwithstanding 
the words, ‘“‘ Ordinary or Extraordinary’? within brackets, it authorises the 
person only to vote at the meeting of the goth September, 1948 or at any 
adjournment thereof. The words “as the case may be” clearly indicate that 
the word “or” in the expression, ‘‘ Ordinary or Rictra i ”? is disjunctive 
and if the instrument had stopped with this clause, it is not disputed that the instru- 
ment was duly stamped. The trouble arises by the existence of the second clause. ‘ 
It is argued that the word “or ” occurring at the beginning of the expression “or 

'_ at any meeting of the company ” is not disjunctive but is used as meaning “and ”. 

Having to the context, we are not inclined to accept the interpretation that 
the word “‘or”’ in the context means “‘and”’. It is “a co-ordinating participle ” 
indicating an alternative. 

The question then is even if “or ” is disjunctive, whether the expression’ 

“at any meeting of the company that may be held within the period of one year from the 

_ date hereof, or generally as the case may be” ' 

' means only at any ane mecting of the company or at all the meetings of the 
company that may be held within a period of one year. There is also the question 
as to the meaning to be given to the expression “generally as the case may be ”. 
The construction suggested on'behalf of the respondents is that it means at any’ 
mecting of the company within a period of one year or generally without any limi 
tation as to time. e meaning of the expression, to our mind, is clear and it can- 
not be said that the contention urged on behalf of the respondents is unreasonable. ' 


Even then does the word “‘any ” mean all the meetings or at any ons meeting 
of the company. If the latter, the object of the instrument is undoubtedly to give 


5 
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an option to the person concerned to vote either at the'meeting of the goth or at 
- any other one meeting of the company. Ifthe former, it means the person is entitled 
tg vote either at the meeting of the goth or its adjournment or at his option at all 
the mectings of the company to be held within one year or without any limitation 
as to time, If the latter construction is to be adopted, undoubtedly as it gives a 
wer in the alternative, in the first mstance specifically and in the second instance, 
în the alternative generally, it would fall within section 5 of the Stamp Act and 
ire to be stamped in accordance with it or at any rate under section 6 and the 
stamp duty will be one rupee in the latter case. If, on the other hand, it is confined 
to any ono meeting of the company, the stamp duty paid is proper. The decisions 
under the English Act are of no assistance as the lan cisnotsimilar. Section 80 
of the English Stamp Act (1891, 54-55 Victoria, pter 39) requires that every 
letter or power-of-attorney for the purpose of appointing a proxy to vote at a mecting, 
and every voting paper, hereby respectively charged with the duty of one penny, 
is to ify the day upon which the meeting at which it is intended to be used is 
to be held, and is to be available only at the meeting so specified, and any adjourn- 
ment thereof and the first schedule to that Act referring to letter or power-of-attorney 
and commission, factory, mandate or other instrument in the nature thereof for the 
sole purpose of appo E or authorising a proxy to vote at any one meeting at 
which votes may be given by proxy, whether the number of persons named in such ` 
instrument be one or more, the duty payable is one penny. In other cases, it 
it. ten shillings. ` The Act both in the section and in the schedule requires: that it 
should be for the sole purpose of voting at any one meeting and the day upon which 
the mecting is to be held is also to be specified. The language of Article 52 of the 
Indian Act is 


“ pioxy empowering any penon to vote at any one election of tke members of adistrict or ‘1 


local board, or ofa y of municipal commisioners, o1 at any one meeting of (a) members of ` 


an incorporated company or other body corporate whose stock or funds is o1 are divided into 
shares and transferable”. (The rest of it is omitted as being irre’ evant) 
It need not be for the sole purpose of voting at one mecting, but it must be 
sufficiently clear that the proxy is intended to exercise the vote at any one 
mecting of the company. If, therefore, on a fair reading of the instrument, 
it is possible to come to the conclusion that it is intended to authorise the 
person to vote at any one meeting, though the power is given in the alternative 
as “at the mecti of the goth September or at any other meeting,” 
the stamp duty paya le would be two annas. That there is some indication that 
the parties intended that the sole object of the proxy is to enable the person to vote 
at any one meeting may be inferred to some extent frorh the fact that they fixed 
the stamp duty as one anna in the Articles of Association and the proxy holders also 
sent a covering letter (dated 25th September, 1948, page 140, Vol. I) along with the 
> proxies that they were intended to be used at the meeting of goth September, 1948. 
Fhe word “any ” as pointed out in Webster’s dictionary has also the meaning of 
one of three or more and in the Oxford dictionary, its meaning is given as ' 
«an indeterminate derivative of one, or rather of its weakened adjectival form, a, an, in 
which the idea of unity is subord:nated to that of indifference as to the particular One or one» that 
may bo selocted’ (Vol. I, page 378) ; Ce 
so thaton a fair reading of the instrument, we have came to the conclusion, 
though with hesitation, that the instrument is a proxy within the meaning 
of Article 52 and the proper stamp duty payable is two annas, No doubt, 
as ponte Uy learned ccunsel for the respondents, in some context “any” 
may be as “or” as in the case of the Isle of Wight Railway Co. v. 
Tahourdin’ relied on in Stroud’s Judicial Dictionary, Vol. I, page 92. We 
have to consider the context in which the word is used and interpret it and no 
invariable rule can be laid down. We felt some difficulty in deciding whether 
ing that the proxy is a general power-of-attorney, the clauses in- Article 48 
of the Stamp Act apply to the present case. The clauses which have to be considered. 
are clauses GRO and (g) of Article 48. As pointed out in Donoughue’s Indian Stamp 


1. (188g) a5 Ch. D. 320 at 332. 
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Law, gth Edn. at 707, clause (g) has to be read with clause (s). When so 
read, it means that if there are more than ten persons authorised to act jointly or 
severally in more than one transaction or generally, then stamp duty pane is 
according to the number of persons and it is one rupee to each person authorised. 
Clause (d) applies when the authority is given to not more than five persons and 
relates to more than one transaction or generally. In Referred Case No. 15 of 1905 
cited in the Stamp Manual, this Court decided that a document of the present 
description would fall under clause (g). We do not see any reason to differ from 
that view as otherwise a power-of-attorney in favour of one person in respect of mere 
than one transaction would escape stamp duty altogether. 


Lastly, Mr. Gopalaratnam, learned counsel for the appellants, argued that 
in any event the direction of the lower Court that the plaintiffs should pay separate 
sets of costs to the first defendant, second defendant, third defendant, fifth defendant 
and defendants 4 and 7 is not justifiable. The learned Judge did not give any 
reasons in his judgment for allowing separate sets of costs to cach of the defendants. 
They had no separate interest in the suit and the questions that were considered 
were common questions. Merely because the defendants chose to engage separate 
advocates, that will not justify the course adopted by the learned Subordinate 
Judge. We think that this direction regarding costs is not justified. 

Our conclusion in the result is that the rejection of the revocations affecting 
230 votes and of the proxies relating to 661 votes was not justified. The defendants’ 
party, according to- the chairman, after these exclusions obtained 793 votes in 
favour cf the resolutions while the plaintiffs’ party obtained only 106. If the 
excluded proxies are added, the votes in favour of the plaintiffs’ party will be 767, 
i.e., 106 plus 661 while the votes obtained in favour of he resolution by the defend- 
ants’ party would be 793 minus 230 leaving a balance of 563. The resolutions 
therefore must be taken to have been defeated. It follows from this result that the 
plaintiffs are entitled to the declarations asked for and they are also entitled to a 
permanent injunction restraining the first defendant company from giving effect 
to the said resolutions and defendants 4 to 7 from acting as directors of the first 
defendant company. The appeal therefore must be allowed and the decree of the 
learned Subordinate Judge dismissing the suit must be set aside and there should 
Pee decree in favour of the plaintiffs as prayed for with costs here and in the Court 

ow. 

K.S. — Appeal allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr.. P. V. RAJAMANNAR, Chief Justice AND Mx. Justice VENKATA- 
RAMA ÂIYAR. 
Jerome D’Silva .. Petitioner.* 
D. 
The Regional Transport Authority, South Kanara and 
another .. Respondents. 
sane eng Act GF A e chiar (aah Authority or Tribunal—Action takex 
a ae ar a) deial by Orinin 
Fit a ice F Trta Aakn b coe fea ete e 2 


that the i and orders of the Criminal Courts should be treated as conclusive in 
before quasi judicial Tribunals like Transport Authorities under the Motor Vehicles Act. 

If there is a conviction by a competent Criminal Court, that would furnish conclusive ground 
for any penal action by the Transport Authorities. Equally if the criminal prosecution ended in a 
discharge or acquittal of the accused and that event happened before the order of the Road Transport 
Tribunal, then such Tribunal would not have the power to go behind the final order of a com t 
Criminal Court. If at the time the Road Transport Tribunal disposes of any application or re 
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such Tribunal passes an order no prosecution has been launched, then of course it is not incumbent 
on the Tribunal to await e criminal prosecution. But if a prosecution has actually commenced 
and the prosecution is in respect of the same offence by reason of which the T rt Authority 
Poses to take drastic action against the accused in the criminal case, then, it is desirabl that the 
frataport Authority should a t the decision of the Criminal Court. This procedure would avoid 
the spectacle of two ts of the Government proceeding on contradictory lines to the annoy- 
ance and hardship of the citizen. 
“Decision in C.M.P. No. 3367 of 1948 applied. 


Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue a writ of certiorari calling for the records of 
the proceedings, dated 26th March, 1951, before the Regional Transport Authority, 
South Kanara and in L. Dis. No. 2593/B-2, dated grd March, 1951, on the file 
of the Regional Transport Officer, R oslikode, relating to Lorry No. MDX 1251 
and to quash the said proceedings. 

M. C. Sridharan for Petitioner. 


` The Advocate-Geñeral (V. K. Thiruvenkatachari) for the State Counsel (John 
and Row) for Respondents. 


_ The Order of the Court was pronounced by 


Ths Chief Fustice.—The petitioner is the owner of Lorry No. MDX 1251. He 
had a public carrier permit granted by the Regional Transport Authority, South 
Kanara and he was engaged in transporting milk, firewood, timber, stores and other 
materials from the reighbouring villages into Mangalore. On or about 14th 
April, 1950, the lorry was detained on icion that it contained smuggled rice. 
f The driver of the lorry was subsequently charged by the police under section 186 

of the Indian Penal Code and section 7 of the Essential Supplies (Temporary 

Powers) Act in C,C. No. 602 of t950 on the file of the Court of the Additional First 
Class Magistrate, Mangalore. After a full enquiry the Magistrate discharged the 
accused driver holding that the accusation was groundless. This order was passed 
on 6th January, 1951. 


Meanwhile, the Regional Transport Officer called upon the petitioner by 
a communication, dated grd November, 1950, to show cause why his permit should 
not be cancelled or suspended as the lorry was en in sm ing foo i 
‘The petitioner submitted his explanation, but the officer passed an order on grd 
RE Agee pnp se gies for a period of three months from rst April, 
-1951 to Ist July, 1951. ugh the order of the Magistrate had been passed prior 
to the order of the Regional T rt Officer, evidently the Magistrate’s order 
was not brought to the notice of the rt Authority. Subsequently, an appli- 
cation was filed by the petitioner to the Eegional T: rt Officer to reconsider 
his decision in view of the order of the Magistrate discharging him holding that the 
accusation was baseless. ‘This application ap to have been treated as an appeal 
by the petitioner and was y disposed of by the Regional Transport Authority 
by its order, dated gist March, 1951. The appeal was dismissed. The order of 
the Magistrate was brought to the notice of the Authority, but that Tribunal thought 
that though the Criminal Court had held that there was no sufficient evidence against 
the accused, the circumstances of the case as found in the records of the subordi- 
nate officers of the Traffic Department showed that the owner had used tho lorry 
for illicit smuggling of rice and therefore no interference with the orders of the 
“Regional Transport Officer was called for. Thereupon the petitioner filed the above 
application praying that this Court might quash by a writ of certiorari pe vee 
ings before the ional Transport Authority and the order of the Regional Trans- 
‘port Officer abovementioned. 


The application came on originally before Subba Rao, J. On similar facts 
he had expressed the view in C. M. P. No. 8482 of 1950 that though the attitude 
of a quasi judicial Tribunal like the Transport Authority in pomp the judgment 
of a Criminal Court may be regrettable, it did not affect the jurisdiction cf the 
“Tribunal. There was nothing to compel the Tribunal to accept the judgmen 
though, it was not proper for a guasi judicial Tribunal to ignore the well-consid 
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judgments of Cowts, whether civil or criminal, without giving adequate reasons. 
After hearing arguments for some time, the learned Judge felt a doubt as to whe- 
ther his prior view was correct. He was impressed by the other aspect, namely, 
that when a Criminal! Court acquitted or di the driver of a public carriage 
on the ground that he did not commit an offence, and if the Regional T rt 
Authority had suspended the permit in respect of the vehicle on the basis of the 
very same offence, it must be held that the order of the Regional Transport Officer 
was based on a ground which must be.deemed to be non-existent. The learned 
Judge therefore thought that it was a fit case for being heard by a Division Bench. 


We have no hesitation in making it clear that a quasi judicial Tribunal like the 
Regional T: ort Authority or the Appellate Tribunal therefrom cannot ignore 
the findings and orders of competent Criminal Courts in respect of an offence when 
the Tribunal proceeds to take any action on the basis of the commission of that 
offence. Let us take the instance before us. The offence consists in smuggling 
foodgrains. Fur that same offence, the petitioner was criminally prosecuted. He 
has also been punished by his permit being suspended for a period of three menths. 
Tf the criminal case against him ends in discharge or acquittal, it means that the 
petitioner is not guilty of the offence and therefore did not merit any punish- 
ment. It would indeed be a strange predicament when in ect of the same 
offence, he should be putiished by one Tribunal on the footing that he was guilty 
of the offence and that he should be honorably acquitted by another Tribunal of 
the very same offence. As primarily the Criminal Courts of the land are entrusted 
with the enquiry into offences, it is desirable that the findings and orders of the 
Criminal Courts should be treated as conclusive im proceedings before quasi judi- 
cial Tribunals like the Transport Authorities under the Motor Vehicles Act. A 
similar view was expressed by a Division Bench of which one of us was a member 
in C. M. P. No. 3367 of 1948. No doubt that case arose under the provisions of 
the Madras Rationing Order, but the principle of that decisicn applies to the facts 
of this case also. In that case the petitioner was an authorised dealer in rice. He 
was charged in the Criminal Court for having sold go measures'to a person to whom 
he was not entitled to sell. The Rationing Officer on the same ground purported 
to cancel the authorisation in his favour. The criminal case had not been dis- 
posed of when the Rationing Officer passed an order cancelling the authorisa- 
tion, but he was aware that the case was pending. It eventually turned out that 
the petitioper in that case was discharged by the Magistrate, because on the evi- 
dence on record, no prima facis case was made out. There was a revision, peti- 
tion to this Court, but this Court also took the view that there was no justification 
for setting aside the order of discharge. On these facts it was held by this Court 
that the Rationing Officer should not have passed final orders till the disposal of 
the criminal case and as his order cancelling th- authcrisation of the petitioner 
was passed on the sole ground that the petitioner had sold 30 measures of rice to 
an unauthorised person and that ground was found to be wrong, the order cancel- 
ling the permit was also void. It was observed that the Rationing Officer had no 
power to hold contrary to the order of a competent istrate, that an offence 
which was held by the Magistrate not to have been proved had been established to 
his satisfaction f ; 

The position then would be this. If there is a conviction by a competent 
Criminal Court, that would furnish conclusive ground for any penal acticn by the 
Transport Authorities. Equally if the ainal prostcation ended in a discharge 
or acquittal of the accused and that event happened before the order of any Road 
Transport Tribunal, then such Tribunal would bot have the power to go behind 
the final order of a competent Criminal Court. If at the tirne the Road Transport 
Tribunal disposes of any application or before such Tribunal passes an order no 
prosecution has been launched, then of course it is not incumbent on the Tribunal 
to await a criminal prosecution. But ifa prosecution has actually commenced 
and that prosecution is in respect of the same offence by reason of which the Transport 
Authority proposes to take drastic action against the accused in the criminal case, 
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then, it is desirable that the Transport Authority should await the decision of the 
Criminal Gourt. This procedure would avoid the spectacle of two de ents 


of the Government proceeding on contradictory lines to the annoyance and hardship 
of the citizen. 


In the case before us, the order of the Regional Transport Officer cannot be 
sustained, especially as it was long after the order of the Magistrate discharging 
the petitioner. In any event, there is no justification for the Regioral Transport 
Authority to disregard the order of the Magistrate in disposing of the application 
of the petitioner. The orders of both the Regional Transport Officer and the 
Regional Transport Authority are hereby quashed. The petitioner will be 
entitled to the costs of this petition which we fix at Rs. 150. 


K.S. — Orders quashed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. P. V. RAJAMANNAR, Chief Justice AND MR. JUsTICE VENKATA- 
RAMA ATYAR. 


S. Ramakrishnaiah i .. Petitioner" 
D. i . 

The President, District Board, Nellore and others o Respondents. - 

Constitution of India , Article —Right of freedom of association guaranteed—If infringed 
by Madras G.O. No. 416 e datas asth foie BE Hpac Mpa scah Public Instruction 
to forbid existencs of, and dissoloe, any T achers’ Union not conforming to the rules and ing teacl ers in Local 
Boards or Municipal service to obtain permission of the Board or Council concerned before forming unions and prohi- 
biting membership of teachers’ unions noi constituted in accordance with the erders of Government. 


unions or other teachery’ organisations not constituted in accordance with the orders of the Govern- 
ment should be declared tc. be void as constituting an abridgment of the right of freedom of amociation 
guaranteed by Article 19 (1) (c) of the Constitution. 


The exercise of an ee nee rghit be ee of free Pee, right ee 
religion or the right of of association cannot be made subject to the discretionary control of., 
administrative or executive authority which can grant or withhol aba O E as 
at its discretion. There cannot be any restriction on the exercire of such a right which consists in a 
previous restiaint on such exercise and which is in the nature of administrative censorship. The 


Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue a writ of certiorari ae the records 
relating tc the proceedings ir R.O.C. No. 466 of 1949, dated 16th September, 1950, 
on the file of the Divisional Inspector of Schools, Anantapur and to the order 
made therein and to issue such orders or directions to all the respor dents to forbear 
from taking disciplinary action against the petitioner for being a member or office- 
bearer cf the Andhra Rashtra Elemen Teachers’ Federation or any of its affiliated 
bodies or for participating in the publication of ‘‘ Upadhya ” the official organ 
of the said Association and forbear from enforcing G.O. Ms. No. 416, Education, 
passed i Boaters respondent, dated 24th February, 1939 and also to award the 
costs of this petition. i 

K. V. Venkatasubramania Iyer for Row and Reddy for Petitioner. 

The Advocate-General (V. K. Thiruvenkatachari) for the State Counsel (John 
and Row) for Respondents. 


The Order of the Court was pronounced by 

The Chisf Justice —The applicant in this case is a citizen of the Indian Union, 
a teacher TE aa and employed as Junior Asistant, Board High School, 
Kurichedu, from 16th January, 1950 and from August, 1950, employed as Junior 


+C.MLP. No. 12219 of 1950. A 1gth October, 1951. 
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Assistant, Board High School, Singaroyakonda. An association called “The 
Andhra Rashtra Elementary Teachers’ Federation’? was formed in 1947 with 
certain objects which related to educational and cultural advancement. One 
of the objects was to organise Taluk and District Teachers’ Unions and to affiliate 
them to the Federation. The applicant became a member of the Federation in 
1947. He was clected as thé Secretary of the Darsi Taluk Federation in the same 
year and in 1948 he was Joint Secretary of the Nellore District Federation, and in 
1949 he was elected as the Secretary of the main Federation itself. On or about 
23rd April, 1950, the applicant was served with an order of the President, District 
Board, Nellore, which ran as follows :— 


“It is learnt that the Nellore District Board Elementary School teachers noted in the margin 
i members 


`~ 


and office-bearers of the Nellore District Elementary Teachers’ Federation , 


are working as 
and of the various Taluk Elementary Teachery’ Federations in the District as noted against their 
names. As the above associations are not the usual departmental associations, they ought not to 
have accepted the above posts without obtaining revious permission from the executive authority 
of the District Board. They are therefore direct to submit their explanations within a week from 
the date of receipt of this communication for not obtaining such previous permission. As it is objec- 
tionable to continue as members and office-bearers of the above unrecognised Federations, they are 
directed either to cease their connection with the said Federations at once or resign their a oint- 
ments as District Board teachers and report the fact to this office by goth April, 1950, the latest; 
(Signed) N. Chenchurama Naidu, 
President.” 


The applicant states that this action was apparently taken by the District 
Board President in accordance with what was contained in G.O. Ms. ae a 
Education, dated 24th February, 1939 (printed as Appendix 5 at page 162 of the 
Madras Elementary Education Manual). The material portion of this order is 
as follows :— 


- 2. Teachers in Local Board/Municipal service should obtain the permission of the Board/Council 
concerned before forming unions and should to the Director of Public Instruction for recog- 
nition through the President of the District Board/Executive Authority of the Council concerned. 

3. Teachers in recognised elementary schools are prohibited from becoming members of teachers 
unions or other teachers’ organizations not constituted in accordance with the orders herein contained.’ 
Admittedly, neither the Federation nor any of the Unions of which the applicant 
is a member is a recognised union. - The applicant states that he along with other 
teachers who were served with similar notices waited on deputation on the President 
in May 1950 and requested him to withdraw his order. or about 17th August, 
1950, the applicant was served with another order bearing date 8th August, 1950. 
It runs as follows :— 

“ The teachers noted in the margin have neither submitted their explanations nor even cared 
to submit replies till now. Ifno replies are received from them by 15th August, 1950, the latest, regular 

will be framed against them, for removal from service. cannot be continued in service 
if they want to continue as members of the unrecognised federation. 
The applicant was under the circumstances compelled to resign his membershi 
and post as office-bearer of the District and Taluk Federations already mentioned: 
There is the reference to another communication from the Divisional Inspector 
of Schools, Anantapur, but Mr. Venkatasubramania Aiyar, the learned counsel 
for the applicant, represented to us, that be was not dealing with that communi- 
cation in this application and that he was confining anel to an attack against 
the validity of the rule in the G.O. No. 1939 which prohibited teachers in i 
‘elementary schools from becoming members of Teachers? Unions or Teachers’ 
organisations not constituted in accordance with that order. 


.The attack is based on Article 19 (1) (c) of the Constitution which guarantees 
to every citizen the right to form associations or unions. The contention in brief 


- 
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is that the rule, which prevents the applicant from becoming a part member of an: 
i teachers’ union save at the risk of suffering dire consequences is 
inconsistent with the fundamental right of freedom of association. In any event 
it is an unreasonable restriction on the exercise of such freedom. On this point 
the counter-affidavit filed on behalf of the respondents does not meet the objection. 
The Asistant Secretary to Government (Education Department) who has sworn. 
to the affidavit is merely content to state that the applicant’s action was in direct 
contravention of the provisions of the Government Order and the first ndent, 
i.s., the President, District Board, was within his rights and justified in the action 
taken by him. In another part of the affidavit, however, dealing with the later 
communication of the Divisional Inspector of Schools which was issued in pursuance 
of a memorandum by the Government, the following enunciation of the general 
policy of the Government is to be found : , 


to develop them along right lines. The teachers’ ession which is dedicated to the correct 
of the young men of the must therefore any other profession throw themselves. 
into its work and not indulge in pclitical ideologies.” 

We do not propose to discuss the very important and question as to how 
far the employees of the State cdn be prevented cither by legislation or by executive 
orders from taking part in active politics. Much can be said on both sides of the- 

estion as is evident from the differing judgments in United Public Workers v. 
Mitchell 1, in which the validity of an act of Congress making it unlawful for employees: 
in the executive branch of the Federal Government to take any active part in politi-. 
cal ent or in political campaigns out of as well as in working hours, and 
a regulation of the Civil Service Commission making such conduct ground for 
removal of civil service employees came: up for consideration before the Supreme- 
Court of the United States. The point which arises for decision in the present 
case lics within a narrow compass. The question is whether any employee of the- 
State or a local body could be prevented from becoming a member of an association 
which is not recognised by the Government, whether the provious permission or » 
approval of the Government could be made a condition precedent for the exercise- 
of the employee’s right to become a member of an association. Of course, it is 
obvious that the Government as smaployer may choose to recognise only one asso- 
ciation as representative of a particular class of employees ; but can the Government. 
prohibit an employee from becoming a member of any association other than the 
recognised association? Here again, we are not concerned with the complication 
of such an association being an unlawful one. In that case really, the employee 
voluntarily runs the risk of being penalised for becoming a member of an unlawfal 
association. It has bern held in Whitney v. California? and New York Ex. Rel. Byrant 
v. Zimmerman? that the constitutional right of freedom of association is not infringed 


necessary 
educatibn 


' by a statute providing punishment for one who knowingly: becomes a member of 


or assists in o , an association to advocate, teach or aid and abet the com- 
mission of ae or EPIA of force, Pey or terrorism as a means of 
accomplishing industrial or political changes or a statute prohibiting, under 
penalty, membership in a secret, oath-bound organisation which has not filed its 
constitution, by-laws, rules, regulations and oath of membership. It was not 
contended by the learned Advocate-General that the associations of which the 
petitioner before us happened to be a member were unlawful associations. 


~ It is well established that the exercise of any of the fundamental rights like 
the right of free speech, right of freedom of religion or the right of freedom of asso- 
ciation cannot be made subject to the discretionary control of administrative or- 
executive authority which can grant or withhold permission to exercise such right 
ee 

1. -9g0'U. S. 7 : gt Law Ed. 754. ° 3. 278 U. 8. 63 : 73 Law Ed. 184. 
a. 274U.5. : 71 Law Ed. 1095. ; on - 
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at its discretion. It is equally well established that there cannot be any restriction 
on the exercise of such a right which consists in a previous restraint on such exercise 
and which is in the nature of administrative censorship. The guaranteed freedoms 
cannot be abridged or abrogated by the exercise of official discretion. It suffices 
to give a few leading instances to illustrate this well established rule. In Lovell v. 
Grifin!, a municipal ordinance prohibiting the distribution of circulars, handbooks 
ctc., without permission obtained from the City Manager was held to be invalid: 
because it struck at the very foundation of the freedom of the press by subjecting , 
it to licence and censorship. In Hague v. Commitise for Industrial Organisation? 
a municipal ordinance requiring the obtaining of a permit for a public assembly 
in or upon the public streets, highways, etc., was held to be unconstitutional. It 
was observed by Mr. Justice Roberts in that case that uncontrolled official suppres- 
sion of the privilege of free speech should not be made a substitute for the duty to. 
maintain order in connection with the exercise of the right.’ In Schnsider v. Irving- 
ton?, a municipal ordinance which prohibited canvassing, soliciting and the distri- 
bution of circulars or calling from house to house without first payne received a 
written permit from the chief of police was held to be bad, because the liberty of 
free speech was made to depend upon the exercise of the police officer’s discretion... 
In Largent v. Texas‘, a municipal ordinance making it unlawful for any n to- 
solicit orders or to sell books, wares or merchandise within the residential portion 
of a city without first obtaining a permit from the municipal aaen was held . 
to be an unconstitutional abridgment of the freedom of the press and of specch. 
It was observed in the opinion of Mr. Justice Reed :— 

“ Dissemination of ideas depends upon the approval of the distributor by the official.‘ This is 
administrative censorship in an extreme form.” 

Indeed we do not understand the learned Advocate-General to controvert 
this position which has also found favour with our Supreme Court (See Romesh 
Thapper'v. State of Delm*. © . 

pope principle we must hold that the rules contained in G.O. No. 416, 
Education, dated 24th February, 1939, in so far as they empower, the Director of 
Public Instructions to forbid the existence of, and dissolve, any Teachers’ Union. 
not conforming to the rules and compelling teachers in Local Board or Municipal’ 
service to obtain the permission ‘of the Board or Council concerned before forming 
unions and in so far as they prohibit teachers in recognised elementary schools from 
becoming members of teachers’ unions or. other teachers’ organisations not constituted 
in accordance with the orders of the Government should be declared to be- void 
as constituting an abridgment of the right of freedom of association guaranteed 
by Article rg (1) (c) of the Constitution. The application is to this extent allowed ; 
but there will be no order as to costs. os 

KS. — Application allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :—Mr. P. V. RAJAMANNAR, Chisf Justice, AND Mr. Justo 
VENKATARAMA AYYAR. i 
Chenna Satyavathi and another f .. Petitionsrs* 


o. 
The State of Madras, represented by the Collector of West 
Godavari .. Respondent. 


Constitution of India (1950), Article 31—Provision of keuss sites for Adi-Audhras—tf a public purpose. 

From several provisions of the Constitution it is clear that making provision for the advancement 
and t of the Harijan community is one of the avowed objects of the Government both 
of the States and the Union. It follows that acquisition of land for making provision fer Wott the 
for the Adi-Andbras, a houseles section of the community, would be a ic purpose within the 
meaning of Article g1 of the Constitution. 


1. gog U.S. : 82 Law. Ed. 949. 4. 918 U.S. 418 :-87 Law. Ed. 873. 

2. go7 U.S. 496: 83 Law. Ed. 14299. 5. Vaso) B.C J. 418. 

3. U.S. 147 :,84 Law. Ed. 155. ; 
*Writ Petition No. 429 of 1951. : 16th October, 1951- 
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Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Conrail be pleased to issue a writ of certioran calling for the records 
in regard to the acquisition of field No. 86/3, Mokhasa Bapat, wet situate in the 
village of Nandamuru, Tadepalligudem taluk, West Godavari district, and to quash 
‘the proceedings therein. 

T. S. Narasinga Rao and M. Balachandrudu for Petitioners. 


Respondent not represented, 


The Court made the following 

Orprr.—The petitioners attack the validity of the proposed acquisition of lands 
including lands ofan extent of 95 cents belonging to them for the purpose of providing 
house sites for the Adi-Andhras ofa village in West Godavari district. The only 
-point pressed before us is that provision of house sites for Adi-Andhras is not a public 
purpose within the meaning of Article 31 of the Constitution, because in effect 
the result of the acquisition is to transfer property belonging to a certain individual 
to certain other individuals. We do not agree with this contention. From several 
provisions of the Constitution it is clear that making provision for the advancement 
and development of the Harijan community is one of the avowed objects of the 
‘Government, both of the States and of the Union. 

It follows that making provision for house sites for the houseless section of the 
community would be a public purpose within the meaning of Article 31 of the 
‘Constitution. The application is therefore dismissed. 

V.S. — Application dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE SOMASUNDARAM. 
Sugali Latchigadu and others .. Appellants* 


Criminal Procedure Cods (V of 1898), saction 162—Destruction of notes of ‘‘ inquest evidence” —Effect. 
Destruction of the notes of “ inquest evidence ” constitutes a flagrant violation of the mandatory 
isions of section 162, Criminal Procedure Code and as they could not be made available 


provisions 
to the accused for crom-examination an inference arises that prejudice has been caused to the accused. 
In such circumstancer the accused could not be said to have had a fair trial and their conviction 


Appeal against the order of the Court of Session, Chittoor division, in 
Cc. C. No. 13 of 1950. 
B. T. Sundararajan, P. V. T. D. Prasad and P. Basi Reddi for Appellants. 


The Public Prosecutor (V. T. Raagaswami Ayyangar) for the State. ` 


The Court made the following 

Orprr.—The six appellants were tried by the Sessions Judge of Chittoor 
for offences under sections 147, 148, 323, 342, 365, 307 and 302 read with sec- 
tion 149, Indian Penal Code. The first accused was charged directly with murder 
but was acquitted of the said offence but convicted under section 304, Indian Penal 
Code. Similarly, the second accused was acquitted under section 307, Indian 
Penal Code but convicted under section 324, Indian Penal Code. Accused 1 to 3 
were also convicted under section 148, Indian Penal Code and accused 4 to 6, 
under section 147, Indian Penal Code. Accused 1 to 5 were convicted under sec- 
tion 365, Indian Penal Code and accused 1 to 6 were convicted under section 342, 
Indian Penal Code. Such of the cther accused who were not directly charged ' 
‘were convicted constructively for offences for which the other accused were 
convicted under the direct charge. They were sentenced to varying terms of 
imprisonment from six months to three years, the sentences were ordered to 
run concurrently. 

On the 22nd of December, 1949, at about 4 P.m., there was undoubtedly a 
rioting at Regulavaripalle, in the course of which one Kuntadu was shot dead. 





*Cr.A. No. 590 of 1950. i 27th July, 1951. 
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The rioting itself was in connection with the wrongful confinement of one bingay 
who has been examined as P.W. 6 in this case. On receipt of information the 
police went to the spot and there the Sub-Inspector held the inquest over the body 
of the deceased. He says in his evidence that he examined P.Ws. 6 to g and others 

-as per the inquest report. I find the above witnesses and P.W. 10 who was also 
examined at the inquest are eye-witnesses to the occurrence. The Sub-Inspector 
made short notes, to use his own words, ‘‘of inquest evidence’ ’ and he says in 
evidence that the notes have been destroyed oy hea by his own authority even 
before the Circle Inspector arrived. The result is that the earliest statements 
made by these important oye-witnesses have not been made available to the accused. 
The learned Judge in paragraph 18 of his judgment says : 

“Tt is true that P.W. 19 (Sub-Inspector who held the inquest) destroyed the short notes of inquest 
-evidence made by him. But the inquest report refers to that evidence and is attested by Panchayatdars 
who heard that evidence. The case diery maintained by P.W. 1g is intact and no portion of it has 
been destroyed.” - 

‘The Circle Inspector came the day after the inquest was held by the Sub-Inspector- 
There is no doubt that he examined these witnesses and prepared the case T 
But there is nothing to show that these statements were the same that were e 
earlier at the inquest. “The destruction of the notes by the Sub-Inspector has 
obviously rendered it impossible for the Circle Inspector to verify that what they 
stated before him was the same as they stated before Sub-Inspector. 

The learned counsel for the appellants comments on this and contends that 
the pet i ea of the earlier statements has resulted in prejudice to thg accused 
and relied on the decision of the Privy Council reported in Kotapya v. King Emperor? 
where their Lordships observed as follows : 


“Tt is clear from the facts narrated above that there was a breach of the proviso to section 162, 

i Procedure Code, and that the en:ries in the Police Sub-Inspector’s note-book were not 
made available to the accused, as they should have been, for the crosg+cxamination of the witnesses 
for the Crown. The right given to an accused person by this section is a very valuable one and often 


provides t material for crossexamination of thie prosecinon witnesses. However slender 
the material for cross-cxamiration may seem to be, it ir di t to gauge its possible effect. Minor 
inconsistencies in his several statements may not embarrass a tru witness, but may cause an 


untruthful witness to prevaricate,and may lead to the ultimate break down of the whole of his evidence, 
and in the present case it has to be remembered that the accused’s contention was that the prosecution 
witnesses were false witnesses. Courts in India have always regarded any breach of the proviso to 
section 162 as matter of gravity. Baliram v. King Emperor’, where the record of statements made by 
witnesses had been destroyed, and Emperor v. Bansidhar*, where the Court had refused to supply to the 
accused copies of statements made by witnesses to the police,afford instances in which failure to comply 
-with the provions of section 162 have led to the convictions beg quashed. Their Lordihips hips, would 
however, observe that where, as in these two cases, the statements were never made a c to the 
accused, an inference, which is almost irresistible, arises of prejudice to the accured.”” 

In this case these statements were never made available to the accused and there- 
fore an irresistible inference arises that prejudice has been caused to the accused. 
I have also pointed out in Lingappa v. State, how the denial of these statements 
to the accused results in the exclusion of evidence which could be used by him 
under section 145 of the Evidenc Act. The accused in this case cannot therefore 
be said to have had a fair trial and the convictions and sentences must be set aside. 
I would have ordered a retrial if at least the statements could be made available ; 
but as the Sub-Inspector says he has destroyed them, those statements will not be 
available. Therefore, no useful purpose will be served by ordering a retrial. The 
accused are therefore acquitted. 


In this case if the accused are acquitted it is not because they have been found 
to be innocent but because of the destruction of the notes of “inquest evidence ”, 
which constitutes a flagrant violation of the mandatory provisions of section 162, 
Crimianl Procedure Code. In the circumstances, it cannot be said that the a 
had a fair trial. It is necessary that the investigating officers should be warned 
against committing such breaches cf the provisions of section 162, Criminal Procedure 





1. (1947) 1 M.L.J. 218: LR. 74 I.A. 65: 3. pas L.L R. 53 AlL 458. 
I.L.R. (1948) Mad. 1 at page 9 (B.C), 4.. 1o M.W.N. (Cr.) 15. 
2. LLR. (1945) Nag. 151. 
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Code. This is the second or third case in which I came across such violations of 
section 162, Criminal Procedure Code. It is high time that this is put an end to. 
A copy of this judgment will be forwarded to the Inspector-General of Police. 


V.S. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


’ PRESENT :—MR. P. V. RAJAMANNAR, Chisf Justice AND MR. JUSTIOE VENKATA- 
RAMA AYYAR, 


§. V. Sankaralinga Nadar .. Appellani* 
D. 
P. T. S. Ratnaswami Nadar and others .. Respondents. 
S . L h and When a th K $: . . We * ; . 
bir. delay in fiine tha sii=-dneriass a art Fr pat the tine Vue i dari 
relef Specife Relief Act (1 of 1877), sectizma 22 (I1}—Qhastion of f 


Where it is not pleaded in the written statement that the plaintiff did anything to induce & 
belief in the defendants that the contract to sell the property had been abandoned or would not be 
enforced and that the de endants had changed their position by reason of such belief and no third 
partie have ired any 1ights in the property, and' the defeme si is that the plaintiff is not 
entitled to reli by reason SEL ee would not be enough to 
disentitle the plaintiff to the relief of specific performance. Mere y does not by rteeli, preclude 
the plaintiff from obmining specific performance. Nor could waiver or abandonment of rights be 
inferred from delay in the institution of the suit. 


Specific performance of a transaction which was for proper consideration when it was entered 
into could not be refused on the ground that at the time of the suit the value of the pro had 


considerably risen. The validity of the transaction should, on piinciple be'judged as on te of 
the transaction. 
With reference to section 22 (II) of the Specific Relief Act the question of ip must be 


as on the date of the transaction and not in the light of subsequent events and further, the 
ip should be one collateral to the contract and not in relation toa term of the contract ruch 
as the quantum of consideration. The rise in prices subsequent to the transaction will not be a rele- 
vant ground for refusing the plaintiff specific performance. 
The discretion under section 22 is one to be exercised on “ Judicial principles and capable of 
correction by a Court of appeal.” 
pee! against the decree of the Court of the Subordinate Judge of Madurai 
in O. S. No. 35 of 1946, dated g1st October, 1946, 


A. V. Narayanaswami Aiyar, P. R. Narayana Aiyar and R. Venkatachalam for Appel- 
lants. 


R. Sundaralingam and U. Somasundaram for Respondents. 

The Judgment of the Court was delivered by 

Venkatarama Ayyar, 7.—The plaintiff is the appellant. He filed O. S. No. 35 
Pa 


of 1946 on the file of the Court of the Subordinate Judge of Mathurai for 
performance of an agreement to sell certain’ immoveable properties by defendants 
1 to 3. Defendants 1 and 2 are brothers and members of a joint family and the 
first dekadat is its manager. The ae defendant is the mother of defendants 1 
and 2. The properties which are the subject-matter of the agreement are two 
odowns in Mathurai. Under Exhibit P-g, dated goth June, 1937, the defendants 
executed a usufructuary mo over those properties in favour of one Soma- 
sundara Nadar for Rs. 8,000 and a period of ten years was fixed for redemption. 
On goth March, 1943, the defendants entered into agreement with the plaintiff, 
Exhibit P-4 which is the subject-matter of the present suit. Under Exhibit P-4 
they to sell the two godowns to the plaintiff for a consideration of Rs. 13,500. 
A sum of Rs. 750 was paid as advance. ucting Rs. 8,000 which had to be paid 
for the redemption of the usufructuary mortgage, Exhibit P-3, the balance of 
Rs. 4,750 was to be paid at the time of the registration of the document and the 
transaction completed within one month. 7 





~ Appeal No. 416 of 1947. 17th August, 1951. 


$ 
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The second defendant was a minor at the date of the transaction and the grd 
defendant signed the agreement as his guardian and also on her own behalf. The 
one Pe en ee ee ee ce in 
consultation with the defendants, that it was approved by the rst defendant and 
D. W. 3 and that a fair deed was actually engrossed on stamp paper on 16th April, 
1943. Exhibit P-5 is the fair deed. It is stated by the plaintiff that this document 
was presented to the defendants for execution but they were putting it off. On 
18th April, 1943, the plaintiff sent a wire, Exhibit P-6 and on 19th April, 1943, 
this was followed by a notice, Exhibit P-7. Therein the plaintiff ea upon the 
defendants to execute the sale deed, register it and receive the balance of consi- 
deration. The defendants replied by wire Exhibit P-8 and notice, Exhibit P-1o 
both dated roth April, 1943. They stated that the plaintiff had also agreed to 
execute a deed of indemnity in respect of any claim that might be made against 
them personally by the mortgagee under Exhibit P-3 and that they were willing 
to execute the sale deed if the plaintiff would execute the indemnity bond. The 
plaintiff denied that there was any agreement to execute an indemnity bond and b 
reason of this dispute the sale deed remained unexecuted. On 21st January, 1946, 
the plaintiff sent a lawyer’s notice to the defendants again calling upon them to 
execute the sale deed within two days, Exhibit P-11 The defendants replied 
by Exhibits P-12, P-12 (a) and P. 12 (b) and therein it was alleged that the agree- 
ment, Exhibit P-4 was not binding on the and defendants because there was no 
necessity for the sale and that accordingly the transaction was unenforceable in its 
entirety ; that the consideration mentioned in Exhibit P-4 was inadequate and that 
the defendants had been duped into entering into the transaction by the plaintiff. 
The plaintiff replied by filing the suit on 20th February, 1946, for specific perfor- 
mance of the agreement ibit P. 4 or in the alternative for damages. 

The suit was resisted by the defendants on the following grounds: (1) It was 
pleaded that the plaintiff had agreed on 20th March, 1943, that he would execute 
an indemnity bond in respect of any possible claims by the mortgagee under 
Exhibit P-g and that as the plaintiff denied the agreement he was in default and 
the contract had been broken by him. 

(2) The agreement was not binding upon the 2nd defendant who was a minor 

use there was no necessity for sale and that, therefore, the agreement could 
not be enforced even against the rst defendant. 

® The plaintiff was guilty of inordinate delay and laches and that therefore 
the Court should in its discretion refuse him relief by way of specific performance. 

(4) And lastly the damages claimed were excessive. : 

The Subordinate Judge held that there was no agreement on 20th March, 
1943, that the plaintiff should execute an mdemnity bond and that, therefore, 
the contract was broken not by the plaintiff but by the defendants; that 
there was no necessity to sell the joint family propertits and therefore 
the agreement was not binding on the and defendant and under sectior 
15 of the Specific Relief Act the plaintiff was not entitled to relief even 
as against the ist defendart; that there was great delay leading to an 
inference that the plaintiff had waived or abandoned his rights under Exhibit 
P-4 and that as the value of the house property had vastly increased by the 
date of suit it would work great hardship on the defendar ts if specific performance 
were to be decreed and accordingly relief by wey of specific performance was refused. 
The Subordir ate Judge p ed to deal with the claim for damages and assessed 
the same at Rs. 100 and passed a decree against the first defendant for payment of 
Rs. 952-8-0 made up of advance of Rs. 750 stam: an awarded. 
The plaintiff was ais directed to pay costs of the and defendant. Against this 
decree the plaintiff has preferred this appeal. 

The first question that arises for determination in this appeal is as to whether 
the agreement, Exhibit P-4, is binding on the 2nd defendant. Ashe was a minor 
on that date, it will be binding only if there was necessity for the sale. 

k 


* * . * * 
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[After discussing the evidence his Lordship concluded}. 

We are accordingly of opinion that there was necessity for the sale of the joint 
family properties and that the agreement, Exhibit P-4, is valid and binding on the 
2nd defendant and enforceable against all the defendants. 

We shall now consider the question as to whether the plaintiff is disentitled 
to relief on the ground of laches and delay. Itis not pleaded in the writter. state- 
ment that the plaintiff did anything to induce a belief in the defendants that the 
contract had been abandoned or would not be enforced and that the defendants 
changed their position by reason of such belief. No third parties have acquired 
any rights in the property. The defence simpliciter is that the plaintiff is not entitled 
to relief by reason of delay in the institution cf the suit. A number of autho- 
rities has been cited before us bearing on this question but as the position is well 
settled we do not consider it necessary to deal with them at an tlength. Ina 
recent decision of this Court in Arjun Mudaliar v. Lakshmi Amali to which one of 
us was a party the result is thus stated : i 

“Tt is now well established that mere delay doss not by itself preclude the plaintiff from obtaining 
specific performance if his suit is otherwise in time. The delay must be such that it may be properly 
inferred that the plaintiff has abandoned his right or on account of delay there must have been such a 
change of circumstances that the grant E E would prejudice the defendant.” 
Reference is then made to the well-known observations of Sir Berness Peacock in 
L. R. 5 P.C. in Lindsay Petroleum Co. v. Hind,* 

“Where it would be practi unjust to give a remedy either because the party has by his 

conduct done that which might fairty regarded as equivalent to waiving of it or where by hi» conduct 
and neglect he has though perhapa not waiving that remedy yet put the other party in a situation in 
which it would not be reasonable to place him if the remedy were afterwards to asserted, in either 
of these cascs lapse of time and delay are most material.” 
As already mentioned there is no plea that the conduct of the plaintiff has in any 
way brought about a change in the situation of the defendants. The only question 
therefore, that arises for consideration is whether on the facts of this case it can be 
said that the plaintiff has waived and abandoned his rights under the contract. 
The learned Subordinate Judge has held that he has. He observes : 


, “ What other inference is to be drawn for such delay if not waiver or abandonment.” 


We are unable to agree with this conclusion. In this case no circumstance has 
been brought to our notice which will justify this inference. It is well settled that 
waiver is not to be inferred merely from delay in the institution of the suit. In 
Arjun Mudaliar v. Lakshmi Ammal1, the learned Judge observes : 

“With great go He Near Judea ee ee ee 

authority in which it been held that ong delay alone without anything further, an abandon- 
ment of rights could be inferred.” 
It is said that the defendants repudiated the contract on 19th April, 1943, and 
that, therefore, any action of the plaintiff thereafter must lead to an inference that 
he has abandoned the contract. The decision in Nawab Begum v. A. H. Crest?, 
is relied on in support of this position. But that case has beer considered in Surya- 
prakasarayudu v. Lakshminarasimha*, which on the facts appears to be indistinguishable 
from the present case.’ In that case there was an ent to sell on 4th November, 
1904. Time for performance was fixed till 4th ber, 1904. Disputes arose 
in January, 1905, as to the order in which reciprocal obligations should be performed. 
Thereafter nothing was done and the suit was instituted on 2nd December, 1907. 
The Subordinate Judge following the decision in Nawab Begam v. A. H. Creat?, 
refused to grant a decree for specific performance on the ground that as the plaintiff 
had delayed the action after repudiation by the defendant the contract must be 
taken to have been abandoned. On appeal this Court reversed that judgment. 
It was held that abandonment could not be inferred from the delay because the 
parties were disputing the terms of the agreement. Sadasiva Aiyar, J., observed 
at page 521: i 


I. (1 2 M.L.J. 271. 3. (1905) I.L-R. 27 All. 678. 
a ER, a 





P.C. page 221. 4. (1914) 26 M.L.J. 518. 
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“ Further having regard to the case in Athikeranath Nanu Menon v. Eratkanikat Komu Nayar',. 
and Kiser Gopal v. Ralli Prosanno Set, I am not satisfied that the decision in Nawab Begum v. A. H.. 
Creet*, has not been expressed in rather too wide and general language,” 
and adds 

“ Then asr the finding of the Subordinate Judge that the laches itselfamounts to a waiver , 
or abandonment | think it 1s an error of law to hold that mere delay amounts to a Waiver or abandon-- 
ment apart from other facts or circumstances or conduct of the plaintiff indicating that the delay 
was due to waiver or abandonment of the contract on the plaintiff’s part. In this case there are 
no such circumstances proved.” 

In this case it may be mentioned that defendants sent a notice on 19th April, 1943, 
expressing their willingness to execute the sale deed if an indemnity bond was exe— 
cuted by the plaintiff. It was only in 1946 in their reply notices Exhibits P-12, 
12 (a) and r2 (b) dated ist February, 1946, 7th February, 1946 and 29th January, 
1946, that they repudiated the contract as not binding or them. Applying the 
principle of the decision in Suryaprakasarayudu v. Lakshmtnarastmha*, we are of opinion. 
on that there has been repudiation only in 1946 and that as the suit was instituted 
on 2oth February, 1946, there is no waiver or abandonment. On the other hand 
there is one circumstance which appears to us to go strongly against the theory 
of waiver. It will be remembered that on 20th March, 1943, the plaintiff paid 
an advance of Rs. 750 at the time of the agreement. That amount has all slon 
been with the defendants. The plaintiff did nct ask for its returer. Nor did 
he abandon his claim to it. Now to hold that the plaintiff waived his rights under 
the contract would involve the conclusion that he gave up his rights to the advance 
amoynt as well for thet would be the consequence if he abandoned the contract ; 
he could not then claim return of the advance. But the Subordinate Judge has 
granted a decree for the return of the advance and even damages for breach of” 
contract. This cannot be reconciled with the action that the contract had been 
waived. A contract which has been abandoned has no legal existence for any pur- 

- pose and it cannot be the foundatior for any relief whether it be specific perfor- 
mance or damages. The effect of waiving a contract is not merely to bar any 
particular remedy under that contract but to extinguish it al er and the right 
to any relief thereunder. The grant of relief to the plaintiff for return of the 
advance and for damages is inconsistent with the theory that the contract had been. 
waived or abandoned. We are satisfied that in this case the plaintiff had not 
waived or abandoned his rights and that he is not disentitled to relief by reason 
of any laches or delay. . 

A further ground was taken in the lower Court for non-suiting the plaintiff.. 
During the period 194g to 1946 there was a considerable rise in the value of house 
property in Mathurai as in other cities. The price of the suit property at the time 
of the action would be Rs. 20,000 according to the plaintiff and Rs. 30,000 according - 
to the defendants. On this the lower Court has held that the sale price of Rs. 13,500 
would be grossly madequate as on the date of the suit and that, it would eere 
be inequitable to grart the performance of the agreement. 

It' may be noticed that no such plea was taken by the defendants. They 
pleaded that the price fixed in the agreement, was inadequate as at the time of” 
the agreement, that the plaintiff had imposed upon the 1st defendant and duped 
him into entering into a contract on fraudulent representations and therefore, it 
was unenforceable. The defendants gave evidence in support of these allegations 
but the lower Court disbelieved them. This is what the learned Subordinate 
Judge observes : 

“I am not, therefore, satisfied that the price agreed to was inadequate or that the defendant 
were duped into entering into the agreement on any misrepresentation made by the plaintiff.” 

This finding has not been challenged before us. 

The position therefore, is this :— 

Here is a transaction which was for proper consideration when it was entered 

into. At the time of the suit the value of the properties had considerably risen.. 





1. (1897) LL.R. a1 Mad. 42. 3- ER I.L.R. 27 All. 678. 
2. (1905) I.L.R. 33 Cal. 633. 4. (1914) 26 M.L. J. 518. 
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‘Could specific performance be refused on'this ground? The validity of a transac- 
tion should, on principle, be judged as on the date of the transaction. This is 
well established with reference to aliènations by managers of a joint Hindu family. 
Is there any reason why a different rule should prevail as regards contracts entered 
‘into by them? None that we can see: The learned advocate for the respondents 
relied on certain observations in Jamsetji N. Tata v. Kashinath}, as supporting this 
‚distinction. That was a suit for specific performance cf a contract entered into 
by a mother and her son to sell certain properties to the plaintiff. The minor 
son of the vendor was also impleaded. as a party to the suit and declaration sought 
that the sale was binding on him as well Russell, J., came to the conclusion on 
the evidence that the sale‘would not be aaa! on the minor son and therefore 
refused the declaration asked for by the plaintiff. On appeal this judgment was 
confirmed. There is, therefore, nothing in the decision of the case which helps 
che respondents. What is relied on is the following observation by Starlicg, J., 
at page 338 : f 
“ To justify the court in making such a declaration I am of opinion that there should be evidence 
rthat there were and still are at the date of the suit certain debts to be paid of and that it was and is 
‘the intention of the vendor to apply the purchase money in paying ruch debts.” 
‘From this it is argued that the validity of the transaction should be established both 
-on thedate of the contract and on the date of the action. There, the learned Ju 
was not dealing with a case in whicb the transaction was valid at the date of the 
agreement. The finding was that it was not valid even at the date of the trans- 
action and therefore the observations do not amount to a direct decision. On 
this point the above quoted came in for considerable criticism in a 
. decision reported in Venkateswara Iyer v. Raman Nambudri*, wherein Seshagiri Iyer, 
, Jao at page 334: 
“I can find no justification in reason or in authority for the ppc that the liability of a 
Hindu coparcener as regards executory contracts is different from his liabili 
decina Case the sme considerations regarding necessity or justifiable purposes would govern the 


decision. The learned vakil the contention that, whereas in executed 
“contracts the question would be whether there was necessity at the time of the contract, in execu 
contracts i 


seems to heve laid down is that before a court is asked to decree ecific performance against 


the contract but as on the date that the decree is to be passed . ©... ww). OSU this is 

“the correct view, there can be no question that the enforceability of a contract must be traced 

to thn date of the agreement; There is nothing in the Hindu Law to warrant e departme from this 
e.” g 

“We agree with these observations and hold that the validity of the contract should 

A e Die ce the date-when it was entered into and, so judged, Exhibit P-4 is 

binding on the and defendant. 


It was also urged that as the ¢nd defendant was a minor at the date of the 
‘contract and at the time of the suit the Court must be satisfied about its validity 
at the time when the contract is sought to be enforced but we are not concerned 


here with a contract entered intc on af the minor. We are concerned with 
a contract by a cf a jcint Hindu family which proprio vigoris is binding 
on all the members of the family, majors and minors. The association of the 


-2nd defendant in the contract Exhibit P-4 is by way cf abundart caution and it is 
more a matter of form than of substance. By such association tho rights of the 
-manager to sell beste family properties for proper Purposes do not, on the one 
-hand, get enban nor do they, on the other, suffer dimunition. Vide Charib 
Ullah v. Khalak Singh’. ' à 


It remains to consider whether the respondents could claim to be relieved 
“from their obligation to perform the contract under section 22 (2) of the Specific 


I. (1901) I.L.R. 26 Bom. 328. ` = 
z: frg) 19 M.L.T. gag. , 3- (1903) I.L.R. 25 All 407. 


` 
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Relief Act. It is argued that as the price of the properties had risen to Rs. 20,000 
according to the plamtiff and Rs. 30,000 according to the defendants it would work 
a great hardship on the defendants such as they could not have foreseen and that 
therefore, the Court had a discretion to refuse specific performance. With reference 
to.section 23 (2) it is well settled that the question of hardship must be jud 
as on. the date of the transaction and not in the light of subsequent events and that 
further the hardship should be one collateral to the contract and not in relation 
to a term of the contract such as the quantum of consideration. Fry in his work 
on “‘ Specific Performance ” states the law in the following terms (page 199, section 
418) : , a 

“ The question of the hardship of a contract is generally to be ed of at the time at which 


gontact isto be judged ofa the thei entered into, and ot bythe light of ulmequent even and 
we have already scen that the same principle applies in consid the fairness of a contract ” 
and again 


“ The question of the i of the consideration must, of course, be decided, at the time 
of the contract and not by the light of rabséquent events.” (Section 448, page 214.) 

In Shib Lal v. The Collector of Bareilly1, it was held on the strength of the passages 
quoted above that the validity of the agreement should be judged on the circum- 
stances as they stood on the date of the agreement and not in the light of subsequent 
events. In that case the defendant agreed to grant some villages in consfderation 
of the plaintiff withdrawing the claim which he made ene the estate. Before | 
the suit for specific poemes was filed it had boen held in a connected litigation 
that the plaintiff no title. It.was accordingly argued that the agreement 
was not supported by substantial consideration as proved by events and that 
therefore specific performance should be refused under section 22 (2) of the Specific 
Relief Act.: This argument was repelled and it was held that as the agreement 
was valid and proper at the time it was entered into, the plaintiff had a right to 
specific performance without reference to subsequent events. 


In Pichai Moideen Rowthar v. Chathurbuja Das Kushal Das and Sons*, Ramesam 
and Cornish, JJ., make the following observations with reference to the scope of 
section 22 (2) of the Specific Relief Act : z ; 

s relied on section 22 (2) of the Specific Relief Act but obviously the term ‘hardship 
on the defendant’ sas goers a ela ton peas of ene ia eae E A 
diminution of the purchase money. | The illustrations which are all based on English law oa 
show this and the term ‘hardship’ isusedin the same sense as it is used in English law.” ( 
Fry on Specific Performance, Chapter VI.) 

On the principle of the above decisions, it must follow that we must have 
to circumstances only as Tey siete on 20th March, 1949, and if that is done the 
subsequent rise in prices will not be a relevant ground for refusing the plaintiff 
ific performance. We shall now consider the authorities cited by the advocate 
r the respondent for the position that such subsequent rise in prices can be taken 
into account. In Govinda Naicken v. Apath Sahaya Iyer’, the facts were that the defen- 
dant agreed to ear pa ie ioe which he had only a half share, the other half 
share belonging to his divided brother. He resisted the suit for specific performance 
on the sea | that a sale deed in respect of the whole pro would lead to 
litigation and cast a cloud on the title of the co-owner. On this ground “ specific 
performance” was refused Then with reference to the granting of relief under 
section 15 of the Specific Relief Act the learned Judges Sundara Ayyar and 
Spencer, JJ., observe at page 405 :` : 
s Even in cases where the conditions ofsection 14 are fulfilled the use of the word ‘ may’ indicates 
that the granting of a decree for part performance is discretionary with the Court and we should hold 
that when there has been great delay in attempting to enforce a contract and circumstances have 


I. (1894 LLR. 16 All, 499,05 ai 3. (1912) ke M.L.J. 257: IL.R. 37 Mad, 
a. (toso) os MLT. 40: at teas Sou 493. cine Min ae 
7 
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y changed either from a rise of prices or other causes in the interval, the courts would be justified 
refusing to give legal effect to an inequitable arrangement.” i 
It is obvious that the learned Judges considered the original arrangement as 
inequitable on the facts y mentioned. They were not considering the 
position under section 22 (2) of the Specific Relief Act. We cannot take this 
passage out of its context and read into it a general principle that even when the 
contract was entered into for-proper consideration the Court had discretion to refuse 

specific performance by reason only of the rise in prices at the time of the suit. 


Another case relied by the respondents is the one reported in Maharaj Bahadyr v. 
Suresh, Thero it was found that the plaintiff had at one stage abandoned the còn- 
tract ; that the tenants of the defendants agreed to pay higher rent in the belief 
that the plaintiff had abandoned his contract and thus there was an increase brought 
about in the value of the property by the conduct of the plaintiff himself. It was 
held that he was not entitled 'to specific performance. is would be within the 
principle enunciated by Fry in section 418 where an exception is made to the genc- 
ral rule where the subsequent events have been in some way due to the party who 
socks the performance of the contract. The learned advocate for the respondents 
next Selo a case in Narvoshanker Pranshanksr v. Rajumal Bhagwan Das?, which does 
lend some support to his position but for the reasors already mentioned we are 
unable to agree with that decision. The advocate for tho appellant relied upon 
the following observations occurring in Allah Ditta v. Jamna Das? : 

“ The respective positions of the parties now before us have remained as they were though there 
has been a material rise in the price of the land which may explain the conduct of the plaintiffs but 
does not in any way affect their rights. The plaintiffs are not debarred by mere lapse of time from 
enforcing their remedy.” 


_ Though there is no discussion, the decision is in accord with the views which 
we have expressed. i 
The learned advocate for the respondents also sought to support the decree 
by contending that the plaintiff had agreed on 20th March, 1949, to execute a 
deed of indemnity and was in default in declining to do so. ibit P-4 contains 
no such term. The rst defendant as D. W. 1 admitted that at the time of Exhibit 
P-4 there was-no talk or agreement concerning the othi. That is also the evidence 
of P. Ws. 1 and 2. It is only D. W. 3 who deposes to such an agreement and the 
lower Court was right in rejecting that evidence and finding this issue in favour of 
the plaintiff. We accept this finding. 
It was finally urged that as the relief is one by way of discretion we should 
not interfere in appeal with the decree passed by the lower Court. Section 22 
provides that the discretion is one to be exercised on “ Judicial principles and capable 
of carecia DT a Court of appeal”. When once it is found that the contract 
sought to be enforced is a valid one it is for the defendants to establish legal grounds 
for refusing relief by way of specific performance. We have already held that 
rone such hes been made out by the defendants and we are of opinion, therefore, 
that there should be a decree for specific performance in favour of the plaintif. In 
this view it is unnecessary to consider the eee of damages. Two months’ time 
_ will be ted for performance. The plaintiff will be entitled to his costs both 
here and in the Court below. f 


V. S. Appeal allowed, 





ae (igar) 94 Cal. LJ) 364: : l 3. A.LR. 1929 Lah. 679 at 680. 
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IN THE HIGH QOURT. OF JUDIGATURE AT MADRAS. 
PRESENT :—Mnr. JUSTICE SATYANARAYANA RAO AND Mr. Justice RAJAGOPALAN. 


The Gommissioner of Income-tax . : .. Applicant* 
. v. ; ; 
“‘Shabzadi Begum alias Luthfunnisa Begum and others .. Respondents. - 
I i Act XI 3 . a s. oye. 9 . £ ty; b } 
inst that erder to ns Mella Tribe ar ee 


The order of the Appellate Assistant Commissioner rejecting an appeal as time-barred after 
refusing fo excuse the delay in filing it is an order under section 31 of the Income-tax Act and as such 
an appeal against such an order would lic to the Appellate Tribunal. 

There is no reason to restrict the meaning of the word “ ” in section g1 to an appeal 
which complied with all the requirements of the law and was for consideration on the merits 
of the order appealed against. í z 

- Case referred to the High Court by.the Income-tax Appellate Tribunal under 
section 66 (1) of the Indian Income-tax Act, 1922 (Act XI of 1922) as amended by 
section 92 of the Income-tax Amendment Act (VII of 1939) in 66 RA. No. 71 
Madras of 1948-49 on its file. ja 

C. S. Rama Rao Sahib for Applicant. 
G. Ramakrishna Aiyar and K. Srintvasex for Respondents, 

. The Judgment of the Court was delivered by _ 

Satyanarayana Rao, J.—The question referred to us under section 66 (1) of the 

Indian Income-tax Act by the Income-tax Appellate Tribunal is : : 

“ Whether on the and in the circumstances of the case the order of the Appellate Assistant 
ates oe ain are steal Ga DE Ground dhai IEAS Cie DREES wan ioe aha under 
section 91 of the Indian ([ncome-tax Act and agaunst which no appeal lay to the Tribunal.” ; 

The following facts relevant for the consideration of the question are taken from 
the statement ot the case by the- Appellate Tribunal, The assessces are the joint 
receivers appointed by the High Court for the management of the estate of the late 
Md. Umar Sahib of Madras. The receivers were, however, discharged after the 
application for reference under section 66 (1) was filed before the ‘lribunal and 
in their place, the heirs of the deceased were brought on record as respondents. 
For the accounting year 1943 a return of the income was made treating the estate 
as one single unit. The heirs, however, raised the contention that the assessment 
should be made upon them individually in proportion to the shares of the income 
which they obtained from the estate to which they succeeded. While that assess- 
ment was pending enquiry before the Income-tax Officer, for the subsequent year 
1944, a return was again submitted by the assessees for separate assessment. The 
claim of the assessees tor separate assessment was rejected by the Income-tax Officer 
for the two years. Against the order of the Income-tax Officer, appeals were pre- 
ferred to the Appellate Assistant Commissioner and they were pending. For the 
accounting year 1945 again a similar claim was made by the heirs in their return 
submitted to the Income-tax Officer, and following the previous decision, the 
Income-tax Officer again negatived the claim. Against this order also there was 
an appeal to the Appellate Assistant Commissioner, which was filed on the 28th 
September, 1946. The appeal was however out of time by 64 days. In a covering 
letter which they submitted to the Appellate Assistant issioner along with 
the memorandum of appeal, the assessees prayed for the condonation of the delay 
on the ground that the staff which received the order of the Income-tax Officer 
mislaid it and omitted to bring it to the notice of the assessees for the purpose of 
filing the appeal. The Appellate Assistant Commissioner was not satisfied with 
that explanation and therefore rejected the appeal on 11th October, 1946. An 
appeal was thereafter preferred to the Appellate Tribunal against the order of the 


* Case Referred No. 7 of 1949. i 26th September, 1951, 
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Appellate Assistant Commissioner rejecting the appeal. This appeal also was 
fied out of ume but tne Appellate ‘’mbunal condoned the delay accepting the 
explanation ottered by the assessees.. When the appeal was taken up for hearing 
by tne Tribunal, the departmental representative raised the preliminary objection 
that no appeal lay as the order of the Appellate Assistant Gommussioner rejecting 
the appeal was an order under section 30-of the Income-tax Act which was not 
appealable and that therefore the Tribunal had no jurisdiction to hear and dispose 
of the appeal, Tne Tribunal did not accept the contention, as in their opinion, 
the order of the Appellate Assistant Gommiasioner rejecting the appeal as time- 

was a disposal of tne appeal, and as the only section which empowered the Appellate 
Assistant Commissioner to dispose of an appeal was section 31, the order of the 
Appellate Assistant Commissioner should be treated a one made under section 3I 
ot the Act. Therefore, the order, it was held by the Appellate Tribunal, was appeal- 
able. In the result the Tribunal allowed the appeal of the assessees and set 
aside the order of the Appellate Assistant Commissioner and remitted the case back 
for hearing. The question set out above was referred to this Gourt at the instance 
of the .Income-tax Gommissioner. ' 

On behalf of the Commissioner it was contended by Mr. Rama Rao Sahib, 
the learned advocate, that the order of the Appellate Assistant Commissioner was 
not one coming within section 31 of the Act, and that, therefore, the appeal to the 
Appellate ‘lripunal was incumpetent. Tnis argument is founded on the assump- 
tion, that section 31 of the Act applies only to such appeals which are presented 
within the prescribed period or dealt witn by the Assistant Commissioner after 
admittimg appeal by condoning the délay, and that the section has no application 
to any orders passed by the Appellate Assistant Cummissioner at a stage anterior 
to it. In support of tus contenuon, learned counsel relied on certain decisions of 
the Bombay und Allahabad Higa Gourts. On behalf of the assessees reliance was 
placed upon the view. taken by the Patna High Court, which, it was claimed, was 
also supported by a decision of the Judicial Cummittee. 


Before an examination of the decisions cited on either side it would be convenient 
to refer to the provisions of the Act relating to appeals and to examine the scheme 
underlying these provisions. Under the Incume-tax Act of 1922, betore its amend- 
Ment in 1939 and the introduction of the present section 33, an appeal against the 
assessment order to the Assistant Gommusioner was provided under section go 
ofthe Act. Tne first sub-section to that section contained a proviso that no appeal 
shall lie in respect of an assessment made under sub-section (4) of section 23, or under 
that sub-section read with section 27. Sub-section (2) of section 30 provided that 
the appeal shall ordinarily be presented within thirty days of receipt of the notice 
of demand relating to the assessment and power was also conferred upon the Assis- 
tant Commissioner to admit an appeal after the expiration of the period, if he 
was satisfied that there was sufficient cause for not presenting the appeal within the 
prescribed period. Sub-section (3) required that the appeah should be in the 

ibed form and should be verified in the prescribed manner. Section 31 laid 
down the procedure for disposing of the appeal and also the powers of the appellate 
authority in disposing of an appeal. A further appeal tp the Commissioner was 
provided by section 32 in a limited class of cases. There was then no further 
appeal to Income-tax Appellate Tribunal as it was not constituted ; and it was only 
under the present section 33 that such a provision was made. In respect of orders 
` under section 31, it was apen under section 66 to require the Commissioner to 
refer to the High Court a question of law arising out of such an order or decision, 
and if he refused to do so under sub-clause (3) of section 66, an application to the 
High Court could be made to ‘require the Commissioner to state a case. This 
was altered in 1939 to some extent. The, right of appeal under section go of the 
Act against the orders of the Income-tax Officer relating to assessment to the Assis- 
tant Commissioner is continued by section 30. The proviso to sub-section (1) in 
the old Act barring appeals against assessment orders under section 23 (4) has now 
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been omitted and other provisos have been added. Sub-clause (2) to section 30 
requiring that the appeal should ordinarily be presented within 30 days of the 
receipt of demand levying the assessment and the power of the. Appeliate Assis- 
tant Commissioner to aumit an appeal after the expiration of the period of go 
days if there was sufficient cause for not presenting it within that period, remams 
unaltered. Sub-clause (3) was also retained. Tne procedure to be followed 
and the powers to be exercised by the Assistant Commissioner acting as an appel- 
late authority are retained under section 31 though amplified to some extent. A 
second appeal is now provided to an Appellate Tribunal under section 33 of the 
Act against orders passed by the Appellate Assistant Commissioner under secuon gi. 
As we are now concerned only with an assessment order, we are not referring to 
the other provisions in sections go and 31 of the Act. The power to be exercised 
and the procedure to be followed by the Appellate Tribunal ıs also stated in sec- 
tion gg. Under the present scheme, therefore; a further appeal to the Appellate 
Tribunal lies only if an order falls under section g1 of the Act or under secnon 28 
and not otherwise. We are not in the present case concerned with section 28. 
The appeal therefore to the Appellate Tribunal can be justified only if it is esta- 
blished that the order of the Appellate Assistant Ccmmissioner rejecting the ap i 
is really one which was and could haye been passed under section 31 of the Act. 


The point for determination is whether the narrow construction put upon 
section 31 by the Bombay and Allahabad High Courts should be preferred to the 
liberal Construction placed upon that section by the Patna High Gourt: A form is 
prescribed by section go and rules were made under the Tuc-making power tor 
presenting an appeal. After an appeal is so presented; the appellate authoity 
may have to consider certain questions of a preliminary nature, uot touching the 
merits of the order appealed against. Such‘ questions are, for example, whether 
the appeal was presented in time, and whether there was sufficient cause 10 condone 
the delay, whether an appeal conformed to the formalities prescribed by the rules 

` or not, and whether an appeal was or was not barred by any-of the provisions of 
the Act and soon. These questions, though ina sense they may relate to the appeal, 
do not really concern the merits of the appeal, i.e., the question whether the order 
appealed against was corrector not. Thereisno definition ofan apeal in the Inccme- 
tax Act. While construing the word “ appeal” in the third column in Article 182 
of the Limitation Act, Sir Dinshaw Mulla observed in Nagendranath Dey v. Siresh- 
“chandra Dey? : 3 a 

“There is no definition of appeal in the Civil Procedure Code, but their Lordships have no 
doubt that any ication by a to an te Court, asking it to set aside or revise a ecition 
of a Subordinate „isana within ordinary acceptation of the term, and that it is no 
less an appeal because it is irregular or incompetent.” T E M aat 2s 
There is no particular reason for not accepting and applying this definition to an 
appeal under the Income-tax Act. The appeal may be an irregular appeal or 
an incompetent appeal or even may be an appeal which was presented out of time, 
But still the Appellate Court has to apply its mind before it rejects the appeal on a 
preliminary ground that no case for condoning the delay was made out or that 
the formalities required by law have not been complied‘with or that the appeal was 
incompetent. In considering these questions the appellate Court is undoubtedly 
exercising an appellate power and not a power whichis outside it. No doubt under 
section 30 (2) of the Act power is given to conddrg, the delay if sufficient cause is 
made out. But suppose a sufficient cause is not made out, then what is the kind 
of order which the appellate Court is authorised to make and under which settion 
of the Act. Which is the section of the Act that empowers the appellate Court to 
consider and weigh the reasons put forward in justification of the filing of the apptal 
out of time and to come to a decision and reject thé appeal. The Act does not 
specifically empower the Appellate authority to reject an appeal which is out of 
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time or which did not comply with the formalities or even an appeal whjch was 
incompetent. Pushed to its Paa çonclusion, the argument on behalf of the 
Income-tax Commissioner would lead to the-result that in such cases, the appellate 
Court would have no power to all to reject the appesl. This could not have been 
the result contemplated by the Legislature and-that was for the reason that after 
the section conferring a right of appeal and empowering the appellate authority 
to excuse the delay if sufficient cause is made out and admit an ap there 
_follows the section which defines the powers of the appellate Court and prescribes 
the procedure to be adopted in sepouns of the aipe Even in respect of the 
preliminary questions it cannot be doubtéd and indeed it was not disputed, that 
the appellate Court is bound to hear the appellant after fixing a date for hearing 
which section confers such a power exceptit be section 31. The Legislature, in 
our opinion, thought that all such matters are covered by section 31 which defines 
the procedure to be adopted and the power to be exercised by the Appellate Tribunal 


and therefore no other specific provision was made in the Actin that behalf. 
This view is to a large extent supported by the observations of the Judicial 
Committee in Income-tax Commissioner v. Khemchand Ramdas, ‘The view taken before 
the decision of the Privy Council in some of the High Courts was that under the 
proviso to section 30 which is now omitted, an order by the Appellate Assistant 
, Commissioner, that an appeal against an order of assessment under section 23 (4) 
was incompetent as such an appeal was barred by the proviso, and that a reference 
under stction 66 in such a case was precluded as the order was not one under 
section 31. In the case before the Judicial Committee above referred to, the 
Tncome-tax Officer made an assessment first under section 23 (4) and revised it 
later in view of a later order of the Commissioner declaring that the registration 
of a firm was invalid and passed a fresh order of assessment under section 23 (4) 
and made the assessces liable to super-tax under section 55 of the Act. One of the 
questions considered was whether the later order was one against which an appeal 
to the Assistant Commissioner was competent. In dealing with this contention, 

their Lordships observed at page 251: v 


“Tfit was made, as the Commissioner has in exercise of the powers by 
-soction 23, sub-section (4), the asscssee nevertheless agit of appeal to the Assistant i 
poner in section 90 and the Commissioner was in error he quashed the procecdings on that 
appeal ni ' 


For as was truly said by Sir Shadi Lal in Duni Chand v. Commissioner of Incoms-tax* : 
Beri ager a r aaaea to have been made under that sub-section does not 
rer appeal ; it must shown the circumstances of the case bring it within the scope 
As a preliminary to the application of the old proviso to section 30 barring a right 
of appeal, it was always necessary when the assessee complained to see whether 
the circumstances of the ‘case were such-as would have justified action on the part 
of the Income-tax Officer of making an assessment under the best judgment rule 
in section 23 (4). If the circumstances did not warrant it, the assessment would 
be unsustainable. If on the contrary, the circumstances assumed to have existed 
by the Income-tax Officer, did in fact exist, the order would be correct and the 
appeal would be incompetent. It cannot be said therefore that because an appeal 
was incompetent, an order disposing of the appeal as being incompetent is not 
appealable. These are all no doubt questions of a preliminary nature to be deter- 
mined by the a te authority in the exercise of its appellate powers. The 
decision of Sir Shadi Lal which had the approval of the Judicial Committee was 
the foundation of the view taken by the Patna High Court, in the earliest of the 
cases in Kunwarji Ananda v. Commissioner of Income-tax, Bihar and Orissa*. In the 
light of the decision of the Judicial Gommittee the earlier decision of the Allahabad 
High Qourt in Jotram Sher Singh v. Commissioner of Income-tax, United Provinces‘, which 
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was based upon the Full Bench decision.of the Rangoon High Court in Abdul Bari 
Chotwdry v. y Sah of Income-tax, Burma}, seems to'us erroneous. The Rangoon 
Full Bench disagreed to a considerable extent from the view taken in Dum Chand v. 
Commissioner of Income-tax?, To accept the limited and narrow construction for 
which the counsel for the issioner of Inccme-tax contends that the “ appeal ” 
in section g1 must be understood as meaning only an appeal which was competent 
and was ted in time or which was admitted after the delay was condoned 
and which also complied with all the formalities, is to leave the appellate Court 
to decide the preliminary points for there is no specific enumeration of 
the power in the scheme of the Act. It would also deprive the aggrieved. party 
of a remedy and make him helpless even in cases where the order of the Appellate 
Assistant Commissioner was obviously wrong and unjust. There is no reason to 
restrict the meaning of the word “a ” in section 31 to an appeal which com- 
plied with all the requirements of the law and was ripe for consideration on the 
merits of the order appealed against. The expression “ hearing of the appeal” 
and “ disposing of the appeal” in sub-clauses (1) PE lee Sak g1 and the power 
to make further inquiry may all equally apply to preliminary stages as well 
as the subsequent stages of the hearing of an ppeal. ` C Ko 
The argument however most strongly pressed was that in enumerating the 
powers in sub-section (3) to section gi power to reject an appeal was not ‘expressly 
mentioned, which, it was claimed was an indication that the preliminary stages of 
an appeal and the disposal and hearing of it were not within the: purview’ of 


section g1. We are unable to agree with this view. If the appeal is di i as 
incompetent or is rejected as it was filed out of time and'no sufficient cause: Was 
established, it results in an affirmation of the ordera against. When 


learned counsel however was forced to concede that if an appeal, though out of time, 
was admitted by mistake and at the hearing an objection was taken: by the res- 
pondent which was upheld, the order rejecting the appeal at that stage would ‘fall 
under section 31. One of the decisions of the Allahabad High Court even held 
that once the delay was condoned and the appeal was admitted; but-later on the 
objection of the respondent, it was found that the condonation of the delay at the 
earlier stage proceeded on a mistake, an order rejecting the appeal at that stage 
would be one under section gr. It is also stated that if a date for_the hearing of 
the appeal was fixed and the appeal was heard, the order might possibly fall under 
section 31. If the argument in support of the Allahabad view were correct, where 
is the power under section 31 to reject an'dppeal even under those ‘circumstances. 
It must be conceded that the order of rejection under such circumstances would 
amount to confirmation of the order of the Income-tax Officer. The difficulty 
arises according to the argument advanced on behalf of thé Income-tax Commis- 
sioner only in cases where the delay was not condoned by the Appellate Assistant 


make a distinction in the manner suggested. It only shows and reinforces ` the 
t that all the powers exercised and exercisable by the appellate authority 


are derived under section 31 and that the of section 31 is wide enough 
to cover the two stages of the hearing of the a whether it related to questions 
of a imi nature or whether it related to the’merits of the appeal. The 
decision of the Allahabad High Court in fot Ram Sher Singh v. Commissioner’ of 


‘Income-tax, United Provinces*, already-referred to was followed by the same Court 
in Shionath Prasad v. Commissioner of Income-tax, Central and United Provinces*, in which 
the question was whether an order rejecting an appeal by the Assistant Commis- 
sioner as time-barred was within the purview of section 31, 32 Or 33 of the Income- 
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tax Act as it stood before 1939, and the High Court could direct the Gommissioner 
tostate a casa under section 66 of the!Act, It was held that the order was not within 
section ‘31 or any other section. Ft was an appeal filed out of time and the delay 
in presenting was not condoned and the appeal was non-existent$ the question 
of the power to reject an a under any particular section of the Act was not 
considered by the learned. Judges. An order rejecting an appeal on the ground 
of limitation was not considered to be an order confirming an assessment within 
the meaning of section 31. According to the learned Judges an order confi ming 
an assessment is an order which has reference to the assesment and which ‘affirms 
it; in other words an express affirmation of the order of assem ment should be made. 
All that the section says is that in disposing of ah appeal, the Appellate Assistant 
Commissioner may in the case of an‘order of assessment confirm the order ; if the 
appeal is rejected or if the appeal is dismissed it tantamounts to a comfn mation 
of the order. It is not the form in which the judgment is pronounced that matters, 
‘but the substance and the co ence of the dismissal or rejection of the appeal. 
In a recent decision of the same Court in Special Manager, Court of Wards vı Commis- 
‘stoner of Income-tax, U. P.1, there are observations doubting the correctness of the 
decision in Shivnath Prasad v. Commissioner of Incoms-tax, C. P. and U. P.*, though 
obiter, for it was found even by the Appellate Tribunal that the case was not one 
in which the delay should be excused on the merits, as they were not satisfied with 
the sufficiency of the grounds for condoning the delay. After referring to a deci- 
sion of the Patna High Court to the contrary, this is what the learned Judges state 
at page 212: : che {i 
“ The other view at the same time may be possible that even though the period of limitation 
is ibed under ion i i i ion the 
Ateneo terete pg pd amiga eae rae 
rto extend the périod of limitation may be in a sense to have confirmed the assessment. This 
estion may assume some importance in a case where the appeal was within time but the Appellate 
Aani Coattenorcr made E TRAE wad TAIT O LAAIE on the OITA E a peal was 
a S a or (he entia aan el Bae io be seriously considered in 2 case where there 
was safficient cause for ion of the delay and the exercise of the discretion by the Appellate 
Assistant Commistione? was considered to be perverse. In the case before us, however, both the 
c Amistant Commi none aswell as the Appellate Tribunal considered the case on the merits 
both were of the opinion that there were no ent grounds for the condonation ofthe delay . . 
>. . | » In the circumstances of the case, there is no point in having the question further consi- 
dered by z larger Bench.” 
There are two decisions of the same Court in 195t. In Mohd. Naim Md. Alam v. 
Commissioner of Income-tax, U.P.3, the first of the cases, the Appellate Assistant Ccm- 
‘missioner admitted an a but subsequently ditmissed it on the ground that 
the appeal was time- . This order was passed after issue of notice to the asseasee 
fixing a date and place of hearing of the a and the order was treated as one 
falling under section 31 which was appealable. The reason by the learhed 
Ju was that after the admission of the appeal the only section that would apply 
at the time of the hearing was section gr. They however expressly refrained from 
expressing any opinion on the larger question for they observed ät pdge 62 : 
“* We do not want to go into the whether an order re to condone the 
under section go (2) and ihereatter a ee ican of a ‘ead pide under an 
30 (2) of the Indian Income-tax Act or, is an order under section 31 of the Act.” r 


The second decision is reported at page 63 as the Municipal Board, Agra v. Commis- 
sionsr of Incoms-tax, U. P.4. The distinction was drawn in that case betweenan appeal 
which was dismissed in limins on the ground of limitation in which case the order 
would be under section 30 (a) and an appeal which was admitted and after fixing 
a date and place of hearing was dismissed as time-barred in which case it would be 
an order'under section gr (1). On the facts it was a case where the appeal was dis- 
missed fn limins. Therefore it was held that there was no appeal, The distinc- 
tion if we may say so with respect, between the two cases seems to be very thin. 
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The Bombay High Court in Commissioner of Income-tax v. Mysore Iron and Steel 
Works1, followed the Allahabad view. It was also a case where the Appellate 
Assistant Commissioner refused to condone the delay. The learned Judges refused 
to follow the Patna view and preferred the view taken by the Allahabad Court. 
With t respect we are unable to agree with the view taken by the learned Judges 
ofthe Bom mbay High Court. At page 480 the learned Chief Justice after examining 
the scheme of the Act, observes : 


“ Now, the scheme under sections go and g1 of the Act is fairly clear. RNR ener ee 
Hens Paea ant appeal within thirty dayr without any order required from, the Appellate 
Assistant Commissioner for admission of tiat appeal, peep a en irea, theh erry 
ight to present an appeal an appeal can ¢ entertain it - 
ere c Appellate Assistant aane after condoning the delay. Therefore before an 
appeal could be admitted in this case, Seis coil E c Assistant Commissioner, was 


appes to; such appeals. ey a a ay ea 

to condone the delay, there was no appeal before him which he could hear and dispose of as 
provided under section g1 of the Act.” 

This in substance is also the argument advanced on behalf of the Income-tax Commis- 
sioner by Mr. Rama Rao Sahib. 


Considerable light is thrown on the question which we are considering i in this 
reference by the decision of the Full Bench in Kunmarji Ananda v. Commissioner of 
Incoms-tax, Bihar and Orissa. It was a case which arose under the old proviso to 
section 30 barring a right of appeal in respect of an assessment order under sec- 
tion 23 a The observations of the learned’ Judges are in consonance with the 
principles laid down by the Privy Council in Income-tax Commissioner v. Khemchand 
Ramdas*, already referred to. Courtney Terrell, C.J., observed at page 202 : 

“Tt is undoubtedly the duty of the Assistant Commissioner when the order of the Income-tax 
Officer comes before him on appeal to decide whether or not he is precluded mey Act from going 
iato tae amont or rare orie niietnient or DREE A E a en Hrne o prs ed, ig of 

appeal sor e 15, ın on, under on 
EN e a e E e this 
The observations of Fazl Ali, J., @ he then was) are more pertinent. At page 215 
the learned Judge states: 


` “The Assistant Commissioner did not summarily dismiss the but fixed a date and place 
for: the assessee and after d with the point as to er the assessce was liable to be 
taxed er the Act or not, confirmed the assessment on the. that the assessment had been 


rightly made under section 29 (4). The question is whether this order or decision was or was not 
one under section 31. The learned Assistant Government Advocate contends that once it is found 
that no appeal lay to the Assistant Commissioner, the order passed by that Officer cannot be regarded 
as one passed under section 31. Now section g1 provides that the Assistant Commissioner may in 
disposing of the appeal confirm, reduce, enhance or annul the assessment or may set it aside and 
direct the Incame-tax Officer to make a fresh assessment after making such further inquiry as the 
Income-tax Officer thinks fit. In this case the Assistant Commissioner passed an order which is at 
least in form an order under section g1. In passing the order the Assistant Commissioner also pur- 
ed to act as the ordinary appellate authority and as far as I am aware there is no section in the 
-tax Act except section g1 under which the order could have been passed. It appears to me 
therefore, that the moment such an order is produced before the Commissioner of Income-tax, the- 
asscesce is entitled to ask him, if he so wishes, to refer such questions of law as arise out of it to the 
High Court under section 66 (2) - . « . Under section 31, the Assistant Commissioner has the 
power to allow the appeal as well as to reject it and the mere ‘fact that he rejects it on the 
that in his opinion go appeal lics will be no ground for treating the order as one not under 
section 31.” 


Again at page 219 after referring to a decision of the Calcutta High Court under 
Article 179 of the Limitation Act of 1877 which had to construe whether there has 
been an appeal as in Nagendranath Dey v. Sureschandra Dey‘, the learned Judge adopts 
the reasoning in Wazir Mahton v. Lulit Sigh*, and states: 
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which was there is Tamy opinion, al spatiale to this caseand I think that where ca 
has been pref to the appellate authority and where it hes been of by such autho~ 
rity, tho order passed in such», proceed my may, wie straming thes words of the section, 


The observations of Sir. Shadi Lalin Duni Chand v. The EENE ER hanes 
‘which had the approval of the Privy Council were relied on. In a latter case of 
the same Court in Maharani Gyan Manjari Kuari v. The Commissioner of Incoms-tax?, 
an appeal was rejected by the Appellate Assistant Gcmmissioner on the ground that 
it was not in the prescribed form. It was held that the order of the Appellate 
Assistant Commissioner was within section 31 of the Act and that the appeal was 
competent. Manoharlal, J., who delivered the judgment of the Court quoted ix 
extenso from the decision of the Full Benchin Kanwarfi Ananda v. Commissioner of 
Incoms-tax, -Bihar and Orissa*, in mipport+ of his view. At page 65 occurs the 
following extract from Dalva J’s judgment which gives the basis of the deci- 
sion : 

“ Where, however, the Assistant Commissioner halds that an appeal is barred by the proviso 
(referring to the old proviso to section 30) it Has boen urged by ‘the learned counsel for the Income- 

ent that there is no order passed und O d () of section 66 force thy the asscarce is 

So ealed to teori to the iona of mab-scctions (a) ne (3) of section 66 for up to the 
High Court on questions Staw It appears to me that this contention is ound. if the order 
be not an order under section g1, there 1s no other pectin in the Act under which it can come. It is 
trae that section 31 deals with the hearing of the appeals, but does this necessarily mean a hearing of 
the appeal on the merits.” 
The view taken by the Patna High Court, in our opinion, for the reasons already 
mentioned is correct. Under the Civil Procedure Code, it was held that if an 
appeal was rejected cither on the ground of limitation or ‘for a similar reason that 
the order of rejection was appealable as a decree—see Aypanna v. Nagabhooshanam*, 
Lamindar of Tuni v. Benaayya*, Saminatha Iyer v. Venkatasubba Aiyar*, in which Gulab 
Rai v. Mangilal", was followed—aee also Kanthimathi Ammal v. Ganesa Iyer*. But a 
Full Bench of our Court Inre Kayambu Pillai*, held that an order dismissing an appeal 
for non-compliance of the order requiring security for costs and an order dismissing 
an ap for non-payment of court-fee are not decrees and are not appealable 
as The decisions in Aypanna v. Nagabhooshanam‘, Zamindar of Tum v. a 
mayya’, 1 were distinguished. There isa recent decision of Subba Rao, J., 
Srinivasalu Naidu v. Ths Commissioner of Income-tax?°, which at first sight seems to be 
against the view which we have taken. The question which the learned Judge 
had to deal related to the construction of section 83-A (2) of the Income-tax Act. 
The Commissioner is authorised by that section to exercise the power of 
revision but subject to certain restrictions provided in the section itself. The 
Commissioner has no power under that proviso to revise the order : 


“(a „Whero an the order lies to the Appellate Assistant Commissioner or to the 

tibunal but not cen made, tho time within which sach appeal may be made has not 

expired, or, im the case OT ae appes! to the Appellate Tribunal, the assessce has not waived his right 
of appeal, or 

(b) where an’ against the order has been mada to the Appeliate Apitant Coammiminnce: 


the appeal is pending ore the Appellate Assistant Commissioner, or 
(e) the order has been made the subject of an appeal to the Appellate Tribunal.” 

In that case an appeal to the Appellate Tribunal under section 33 against an 
order of the Appellate Assistant Commissioner was dismissed as time- . There- 
after the assessec applied to the Commissioner under section 33-A (2) to revise the 
order of the Appellate Assistant Commissioner. He declined to entertain the appH- 
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cation on the ground that the order of the Appellate Assistant Commissioner had 
already been made the subject of an appeal to the Appellate Tribunal. The assessee 
then applied to the High Court under section 45 of the Specific Relief Act for direct- 
ing the Commissioner to hear and determine the question. The objection raised 
was that the order of the Appellate Assistant Commissioner was made the subject 
of an appeal to the Appellate Tribunal though it was dismissed as being out of nme 
and therefore the Commissioner could not be compelled to exercise the power of 
revision under section 33-A (2). In the context in which the expression occurs it 
is clear that the bar to the exercise of the revisional] jurisdiction was the actual 
pendency of an appeal before the Appellate Assistant Commissioner, or that there 
was a disposal on merits by the Appellate Tribunal and therefore it should not be 
again made the subject of revisional jurisdiction of the Ccmmissioner. It was 
therefore rightly held by the learned Judge, if we may say so with respect, that a 
mere dismissal of an appeal in limine on the ground of limitation did not attract 
the bar to the exercise of the revision a jurisdiction and therefore a mandamus was 
issued. Reference was made in that judgment to the decision of Madhavan Nair, J., 
in Byya Reddi v. Gopala, Rao1, and of the Judicial Committee in Nagendranath Dg v. 
Sureshchandra Dey?. The decision, in our opinion, does not support to any extent 
the contention of Mr. Rama Rao Sahib. In Byya Reddi v. Gopala Rao1, no doubt the 
appeal memorandum was rejected as being out of time and the view that there 
Was no appeal within the meaning of Article 182 (2) of the Limitation Act was based 
on the fact that under the Madras Amendment which introduced new sub-section (3) 
to rule 1 of Order 41, Civil Procedure Code, it was necessary to decide the app i- 
cation under section 5 of the Limitation Act to excuse the delay before the appeal 
is admitted. The view therefore taken by the learned Judge is that case can be 
Teen on the ground. But that does not help the contention of Mr. Rama Rao 


=- We are therefore of opinion that the order of the Appellate Assistant Com- 
missioner rejecting the appeal was one under section 31 of the Income-tax Act and 
was appealable to the Appellate Tribunal. The question referred to us must 
therefore be answered in the affirmative and in favour of the assessec. As the assessee 
has succeeded in this reference, he is entitled to his costs which we fix at Rs. 250. 
(To be shared by the respondents between them). 


V.S. Reference answered in favour of bassesse. 


15\ 


IN THE HIGH COURT OF JUDIQATURE AT MADRAS. 
Present :—Mr. Justice Sussa Rao. 


Panchayat Board, Kudaravalli, Gudiwada Taluk, Krishna Dt., 
: ted by its President, Sanka Go Rao and. £ 
ollus ae ..  Petitioners* 

v. - 

Inspector of Municipal Councils and Local Boards, Madras and - 

-another : .. Respondents. ` ` 
_ Madras Local Beards Act (V of 1920)—Saction 45-A (1}—Order supersoding a Panchayati Board net 

giving reasons—Legality. i 
Inth of an Inspector of Municipal Councils and Local Boards passing an order superseding 

jeGancayat Board iride, seston anh Git tie Madar Local’ Bana hee r an heen ty case 

tis mocioni jodia a the : Aora oE apos o pve E duy (o ete arte en ear On 
of the section as it stands it canno order superseding a Panchayat Board 
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Petition praying that in the circumstances stated in the affidavit filed there- 
with the High Court will be pleased to issue a writ of certiorari calling for the records 
of the Inspector-of Municipal Councils and Local Boards, Madras, and to quash the 
proceedings in R. O. Q. No. 55151 of 1950, H-3—dated 20th December, 1950. 


D. Narasaraju and K. B. Krisknamurthi for Petitioners. 
~ The Government Pleader (P. Satyanarayana Raju) and A. Sambasiva Rao for 
Respondents. ' : 

The Court made the following 


Orver.—This application is for quashing the order of the Inspector of Munici- 
pal Councils and Local Boards, dated goth Dedember, 1950, superseding under 
section 45-A (1) of the Madras Local Boards Act the Kudaravalli Panchayat Board 
for a period of one year. On 12th October, 1950, the Inspector of Municipal 
Councils and Local Boards issued a notice to the Panchayat Board calling upon 
them to show cause within 15 days from the date of the-receipt of the notice why 
the Panchayat Board should rot be superseded under section 45-A (1) of the Madras 
Local Boards Act. In that notice the Inspector stated the folk‘wing reasons for 
‘the proposed action: (1) For the year 1949-50 the Panchayat Board realised a 
large amount from the proceeds of the grass sales but only credited a sum of Rs. 164 ; 
(2) No amenity worth the name has been provided by the Panchayat Board an 
that they have not kept the fresh water tank in a sanitary condition ; (3) the Pan- 
chayat Board has not checked the President or reported to the higher authorities 
the following irregularities : (a) the President has been keeping large cash balance 
on hand but the board failed to pull up the president ; and (b) the President failed 
to serve notice of meetings with agenda to the members. To this notice the Pancha- 
yat Board filed a statement explaining the charges made against the president and 
also the m-mbers of the Panchayat Board. The Inspector of Municipal Councils 
and Local Boards considered the reports of the subordinate officers and the expla- 
nation of the Panchayat Board together with the remarks made by the District 
Panchayat Officer and was satisfied that action should be taken against the - 
chayat Board under section 45-A (1). On goth December, 1950, the Inspector 
of Municipal Councils and Local Boards passed an order superseding the Panchayat 


The learned counsel for the petitioner raised before me three points: (1) the 
order of the Inspector was based upon non-existing facts ; (2) the order was made 
mala fide hdving ‘regard'to extrantous circumstances and (3) the order does not dis- 
close the reasons as a judicial order should do. 


The petitioner has filed a long affidavit before me canvassing the various rea- 
sons disclosed in the notice issued by the Inspector for the action taken by him. 
After going through the affidavit in some detail, though there is the possibility 
of another tribunal coming to a different conclusion, I cannot say that there is no 
material on which the Inspector could have come to the conclusion which he did. 
Nor am I satisfied by the allegations made in the affidavit that the proceedings 
were started not in the interest of the Board but for other extrancous reasons. There 
is also no materials to hold that the Inspector acted mala fide in the exercise of his 
jurisdiction. : 

Mr. Narasaraju then argued that drastic power in the hands of an officer is 
susceptible of abuse if he is not bound to give reasons for his satisfaction. In 
support of his argument he relied upon my order in W. P. No. 171 of 1951. There 
I held-that the Government in setting aside the orders of inferior tribunals under 
section 64-A of the Motor Vehicles Act should disclose the reasons in their order. 
But the Government in exercising the power under section 64-A of the Motor Vehi- 
cles Act is exercising revisional ‘urisdiction, whereas in the case of an Inspector 
though he has got to exercise his functions judicially the section does not impose 
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on him a duty to give reasons foi his action. I agree with Mr. Narasaraju that in 
the interests of public institutions in this country, an officer, however competent 
and otherwise honest, cannot beentrusted with drastic powers without theelementary 
safeguard that he should give reasons for his action. But it is for the Legislature to 
amend the Act suitably having regard to the changed circumstances after this country 
had become independent. But on the section as it stands I am not prepared to 
extend Te Pa laid down by me in W. P. No. 171 of 1951 to an order under 
section 45-A (1) of the Madras Local Boards Act. This petition is dismissed with 
costs—one set—Advocate’s fee Rs. 100. 


V.S. Petition dismissed. 


IN THE HIGH COURT OF JUDIOATURE AT MADRAS. 
PRESENT :—MhR, Justia Sussa Rao. l i 
V. M. Krishnaswami Mudaliar `.. Petitioner.* 


v. 
Rahman Baig and another .. Respondents. 


o Madras Buildings (Lease and Rent Control) Act (XV of 1 » Section Applicability— 

ee es ieh loeta AE bs opened the Te pas Spt ry en N 

If there was an arrangement between the landlord and the tenant in and by which the rent of 
any month was to be appropriated or spent in a particular manner, it'could not be said 
that the rent for the month was due witnin the meaning of section 7 of the Rent Control Act. 

Petition praying that in the circumstances stated in the affidavit filed therewith 
the Higo Court will be pleased to issue a writ of certiorari calling for the records 
in G.M_A. No. 71 of 1949 on the file of the Subordinate Judge, Vellore, preferred’ 
aguinst the order of the Rent Controller, Vellore, dated 17th July, 1949, in H.R.C. 
No. 78 of 1949 and quash the order made therein. 


N. K. Mokanarangam Pillai for Petitioner. 

V. Ramaswami Aypar for Respondent. 

The Gourt made the following . 

Oppxr.—This is an application for issuing a writ of certiorari and for quashing 
the order of the Subordinate Judge of Vellore made in appeal against the Order 
of the Rent Gontroller, Vellore. . 


The petitioner is the owner of the building. He rented it out to the respondent 
on a monthly rental of Rs. 16-8-0 in the year 1944, and he had taken an advance 
of Rs. 33. For the month of March, 1949, the tenant did not pay the rent before 
the last day of April, but on 31st May, 1949, he sent a sum of Rs. 33 towards the 
rent for those two months. Tne petinoner filed the application betore the Rent 
Controller for evicting the respondent on the ground amongst others that he did 
not pay the rent for the month of March before the end of April. Among other 
contentions the respondent raised the plea that the petitioner consented to certain ` 
alterations to the house to be made by the respondent by spending the money from 
and out of the rent payable by him, and that pursuant to that arrangement he 
was taking steps for getting the repairs done. Later on, having come to know 
that the petitioner was taking steps to evict him, the respondent. sent the money 
before the end of May. The learned Subordinate Judge on the material placed 
before him found that because of-that ‘arrangement the respondent kept the rent 
for one month and that when he found a change inthe attitude of the landlord he 
remitted that amount. If there was an arrangement between the landlord and the 
tenant in and by which the rent of any particular month was to be appropriated 
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or spent in a particular manner, it cannot be said that the rent for the month was 
due within the meaning of section 7. I cannot therefore say that there is an error 
of law apparent on the record or that the Subordinate Judge acted without juris- 
diction. ° a ` À 

The application is therefore dismissed but in the circumstances of the case 
without costs. , 


K.C. l Application dismissed. 


IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
Present :—Mar, Justice’ Mack anD Mr. Jusricz SomAsUNDARAM. 
Vokkaligara Yengtappa - Appellant.* 


Criminal Triel—Evidence—Statoment of accused recorded in cass diary—]f admissible een in favour 
of scenndCrwial Prosta Code (V of 109P), ont 6a and tya aa Bas det hor a ee 
te 27—Ffect. 2 

Under section 172 of the Criminal Procedure Code, a Court may use the Police diaries of cases 


not as evidence in the case but to aid it in such uiry or trial. Neither the accused nor his ag ts 
shall be entitled to call for such diariesor to sec merely because they are referred to the 
the 


‘recorded in a case diary is in evid Code, 
even if there is in such a statement in favour of an accused. It is extremely difficult to 
utilise material in a case diary even in favour of an accused person as the law stands. 


Appeal against the Order of the Court of Session, Coorg division, in Q.Q. 
` No. 9 of 1949, on 24th March, 1950. ; : 


` S. Govind Swaminathan for Appellant. ` 


R. Santhanam for the Public Prosecutor (F. T. Rangaswami Aiyangar) for the 
State. 


The Court delivered the following Judgments :— 


Mack, F.—Appellant, a youth aged 20 has been found guilty under section 302, 
. Indian Penal. Code of the murder of his cousin Eranna aged about 12 by putting 
arsenic poison into some cooked curry with the intention of doing away with Eranna’s 
family, particularly his father P.W. 8. Eranna alone died. P.W. 8 and ‘others, 
who partook of this curry, after much purging and vomnitting recovered. Appellant 
has been sentenced to transportation for life. Chennamma A-2, an old woman, 
the mother of the second wife of the appellant’s father Chennappa was also charged 
with this murder along with the appellant but acquitted. ` ; 


The family back-ground and . the motive alleged, though seemingly in- 
vołved, is briefly this. Appellant’s father Chennappa had two wives. He was the 
son by the first wife, who died. Then Chennappa married the daughter of A-2. 

- The deceased boy’s father Narasagowda, (P.W. 8) Chennappa and Griappa (P.W, 
-12) were brothers. Estrangement between P.W. 8 and Chennappa originated 
some ago in A-2 objecting to her son Manjappa marrying Boramma (P.W. 16) 
the daughter of P.W. 8. Incensed by Manja marrying this girl in defiance 
of her wishes, A-2 had nothing further to do with him. Her family owned property 
and panchayatadars decided that she and Manjappa should enjoy it in separate 
portions. Manjappa died in 1948 leaving a small daughter Puttamma. Revenue 
registration in the village was effected of Manjappa’s family property in this child’s 
name with her mother P.W. 16 and her father’s mother A-2 as joint enjoyers.2 P.W. 
16 appealed to the District Gommissioner of Coorg, who eliminated A-2 who then 
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filed a suit in the Court of the District Munsif, Virajpet, to.assert her claims.. This 
was dismissed shortly before-this alleged offence. ln this dispute P.W. 8 naturally 
supported the claim of his grand-daughter, whereas bis brother Chennappa supported 
his mother-in-law. According to the evidence of P,W. 16, A-r lett his tather’s 
house after a quarrel with his Tahe but E was a reconciliation. There 
is some evidence to show that A-2 at one time thought of arranging a marriage 
between A-r and the child Puttamma, auc would” consolidate the property ın 


one family again. However this may be for some time before the offence, A-1 as 


is not disputed, was living quite amicably with his father and step-mother. 

` The brothers P.W. 8‘and Chennappa lived’ in strictly separate portions 
of their family house in Kannangala on very strained terms. 1t is in evidence that 
there was a common loft over the whole.of the house to which there was only access 
originally from'a ladder in P.W. 8’s kitchen. In view of strained feelings, Chen- 


. nappa provided a separate ladder for his family to reach this common ‘loft: by a 


ladder from one of his rooms. It was however possible for any one M Chennappa’s 
house to enter his brother’s kitchen through the loft and vice versa. The only’ 
occupants of Chennappa’s portion of the house were Ghennappa himself, his second 
wife (A-2’s daughter) and his son A-1. On the date of the poisoning which was 
gist July, 1949, they had locked’ up their part of the-house and gone some days pre- 
viously to the house of A-2 who lived in a separate house of her own in a village 


 Mythadi, 3 or 4 miles away to assist her in her cultivation. 


The prosecution case is that sometime after g a.m. that morning A-1 came 
to this-house, made his way through the loft into P.W. 8’s kitchen and poured 
out of a bottle a mixture of arsenic poison into a chatti of cooked fish and potato 
curry which was hanging on the wall of the kitchen near a pot of cooked rice after 
P.W. 8 and all the inmate had locked up their part of the house and gone ‘to the 
fields. — ; 


The inmates of the house were P.W. 8, his second wife (P.W. 9) by whom: he 
had a baby son and three sons including the deceased Eranna by his deceased 
first wife. ‘The other two sons had gone out to work that day and have not appeared 
before the Court. P.W. g had cooked rice and this curry that morning ot which 
she, P.W. 8 and Eranna partook a little and then P.W. 8 went to the field of P,.W..4 
to help in some, ploughing. P.W.'g and Eranna taking with them the little child, 
went to their fields for transplanting. P.W. g was joined there by another woman 
P.W. 15 who is the mother of P.W. 14. P.W. 8 later joined them after finishing 
hi “ploughing. Another witness (P.W. 10) a friend on some business, who came 
to see P.W. 8 joined them in transplantation. They saw A-1 going in the direction 
of his house ing an umbrella and a bag. P.W. g had left some eggs in the 
common hall thinking that A-1 might help himself to them, sent Eranna to 
put them away in a safe place. According to this witness Eranna came back and 
said A-r was in his house. After their field work, P.W.s 8 and 9 returned home 
accompanied by P.W. 10 who had his mid-day meal with them, They were followed 


' a little later by Eranna and all ate of this rice and curry which P.W. g had cooked 


` early that morning. ` After their meal, P.W. 8 on his way to his fields began to 


vomit and purge. P.W: 9, Eranna and P.W. ro were similarly affected. P.W. 9 
called out to her brother-in-law P.W. 12 who lived near by. He sent his son P.W. 
11 to fetch P.W. 8 whom he found also in great distress and making his way home. 
Eranna died that night. P.W. ro who says he vomitted ten times and purged 
five times later went to the hospital where he stayed for 4 days. 


On the following day at 1-g0 pas. P.W.-8 made a complaint Exhibit 


- P-1 at the Virajpet police station to the Inspector himself P.W. 1 who happened 
‘to be there. This brietty sets out the family enmity and all that happened the 


2 


ing day. It concludes with a suspjcion'that as his brother Chennappa 


‘and Chennamma A-2 were on terms of enmity with him on account of the civil 


suit, they must have administered poison-through Kajji by which name A-1 is 
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called. Exhibit P-1 mentions that when they were transplanting they saw A-z 
going towards their house and that P.W. g then sent Eranna to the house who 
returned saying A-1 was there. , Lo 

There can be no doubt that’ a‘ large quantity of arsenic had been put into 
this curry while the family had gone to the fields after locking up their house. A 
cock which had eaten,up some yomit was found dead and tne Inspector sent up 
for chemical analysis its viscera and a portion of the curry found in an 
dish. The Chemical Examiner whose report,' Exhibit P-15, was not received till 
several weeks later on 27th October, 1949; found no .arsenic in’ the cock but 24 
grains of arsenic in the curry remnants. In the liver and kidney of Eranna the 
Chemical Examiner found } grain of arsenic. The Inspector arrested A-1 on 
the evening of grd August, 1949, and on a search of Ghennappa’s house the following 
day, he seized three bottles which he sent to the Chemical Examiner. In one ot 
them, 2 grain of arsenic was detected. The bottle containing this liquid has not 
been apparențly sent back by the Chemical Examiner and it has not been exhibited. 
Far more significant is the arrest of the old woman A-2 according to the Inspector 
after he examined A-1. There ig no reason whatsoever for rejecting his eyidence 
that A-2 took him to.her plantain garden and took out concealed under the roots 
of a tree, a bottle M.O. 4 which according to the Chemical Examiner’s report, 
Exhibit P-15, was found to contain no less than 15 grains of white arsenic. This is 
far and away the most important discovery in the case, the large quantity of arsenic 
found in this bottle being disclosed long after the rest of the investigation was com- 
pleted. The Circle Inspector says he received the Chemical Examiner’s report 
on 27th October, 1949 and that same day laid the final charge-sheet against both 
the accused. s 


The main complication in this case is a confession recorded from appellant 

by the Subedar Magistrate Sri M. A. Uttayya (P.W. 13) on gth August, 1949, on a 

police requisition. [n this confession, Exhibit P-34, A-1 confessed that he brought 

‘the bottle containing tree killing poison from Mytadi-that morning, and described 
how he unlocked his portion of the house with keys he took from his father’s pocket 

without his knowledge, got into P.W. 8’s kitchen through ‘the loft and put half the 

portion of the tree killing poison into the cooked curry in this chatti. He then said 

he did some work in the cattle shed and went to the house of P.W. 14 where he 

Stayed that night. Next morning he heard that Eranna was dead, and taking 

the poison bottle. with him from the poultry in which he had hidden it, he 

‘returned to Mythadi and gave it-to his grandmother asking her to keep it safe 
He peas her nae his renal of aA eta The most difficult:feature of 

this confession ‘is this youth’s assumption of full responsibility for the poisoning. 

The confession concludes with these words: al d 

; gg 3 F4 this act on my own accord. Neither father nor grandmother were responsible for what 

Both in the committing Magistrate’s Court and in the Sessions Court, A-1 went 
back completely on this confession, and wholly denied having entered his house 
at all that morning and having put any poison into this curry or that he took back 
any bottle to A-2. A-2 consistently denied that A-1 gave her any bottle at all 
or that she produced it before the police. The learned Sessions Judge found the 
retracted confession to be voluntary and true and in agreement with the ASSCSSOTS, 
found A-1 alone guilty of murder, acquitting A-2 against whom he considered 
that, although there was serious suspicion the evidence to be not’conclusive. When 
he came however to sentence the learned Sessions Judge took appellant’s youth 
into‘ consideration and also held that the evidence showed that he was a victim 


in the hands of A-2 if not of his father and accordingly passed i 
to the lesser sentence. i oo Á di 


There can be little doubt -that A-2’s acquittal iri the rezult of Act taking 
full responsibility: for the poisoning in, the confession made before the Magistrate. 
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There are some unsatisfactory features.attaching to this confession. . In the first 
place, it-appears to have been. recorded by the Magistrate on the very day A-r 
-was first produced before him. Five simple questions were put-to the accused, 
answered on a printed form in use in Coorg for the recording-oi confessions under 
section 164, Gnminal Procedure Code. They may be stricuy in suthcaent com- 
-pliance with section 164, Criminal Procedure Code, but are not in compliance with 
ule 85 of the Madras Criminal Rules of Practice, which has suggested several 
other useful questions, which may be put to an accused to enable the Magistrate to 
-determine whether the confession was voluntary or not. We would draw the 
-attention of the learned Sessions Judge of Coorg and the Coorg authorities to the 
desirability of a printed form more in accordance with rule 85 of the Madras 
‘Criminal Rules of Practice. In these questions, there has been a strict compliance 
with section 164, Criminal Procedure Code and the accused was made to understand 
that any confession may be used in evidence against him and that he was not 
-bound to make any confession. We are however really disturbed by two circum- 
stances surrounding the confession. The first'is that the Magistrate did not give 
A-1 some time for consideration after giving him a warning and take such pre- 
cautions as were possible in view of his Court being a few yards from the Sub-jail 
entrance to keep the accused away from any possible external influence. The 
second circumstance is that the Magistrate closed all the doors of the Court-room 
-after the accused was produced before him. He explained in his evidence that he 
did so in order “ to bring courage to the accused.” On the other hand, action 
of this kind to an unsophisticated mind may have savoured of further confinement 
and intimidation. The learned Magistrate may have acted with the best of inten- 
tions to obviate any criticism sometimes levelled at confessions that the police 
„officer in the back ground through a door with intimidating gestures kept the con- 
‘fessor in the straight and narrow path of police requirements. We have very care- 
fully considered the confession and while agreeing with the Sessions Judge, that 
-much of it was voluntarily made and is true, we are unable to accept his tull assump- 
tion of guilt as being at the time he was examined by the Magistrate freely and volun- 
tarily made. We do not know what influences this young man was subjected to 
between the date of his arrest, viz., the grd of August and the date of his production’ 
‘before the Magistrate on the gth of August when his confession was recorded. 


Now, the conduct of A-r militates against his being the sole culprit in the 
-case and against his knowledge that what he was inserting into the curry contained 
-deadly poison in sufficient quantity really to kill more than one person, In fact 
had he emptied out the contents of the whole bottle, M.O. 4 into this curry, every 
„body who had partaken of it, may well have died. But we find A-ı staying on in 
the village that night in’ the house of P.W. 14 after working that day at transplan- 
tation with P.W. 14 and some others in the field of P.W. 17. P.W. 15, the mother 
of P.W. 14, says she told him to go and see P.W. 8 and P.W. 9 who, she heard, 
“were vomitting and that the appellant went out and came back saying he had 
gone only to the cattle shed. However this may be, there can be no doubt that the 
oe stayed in P.W. 14’s house that night and that he also went along with 
P.W. 14 the following prion ta saw Eranna’s dead body. According to the 
‘Inspector, when A-2 produced M.O. 4 the statement she made before the Pancha- 
yatdars embodied in the Panchayatnama Exhibit P-6 is that A-1 took it from the 
right pocket of his trousers and asked her to keep it in safe custody on the morning 
-of 1st August, 1949. This is a statement made by an accused person to the police 
-during investigation and is strictly and unfortunately inadmissible in evidence 
although it explains the production of property. In Pakala Narapanaswami v. The 
King-Emperor}, their Lordships of the Privy Council approved of the view taken by 
a Full Bench of this Court in In re Syama Mahapatro', that the words “ statement 
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made by any person ” in section 162, Criminal Procedure Code, included a state— 
ment made by an accused person, and resolved a difference of opinion on this 
point held by the Indian Courts, the representative judgment taking the opposite 
view being that of Rankin, J., in Azimuddy v. Emperor). This statement by A-2 
when she produced M.O. 4 is of course not a confession and can in no sense be admis- 
sible as information leading to discovery under section 27 of the Evidence Act.. 
There can however be no doubt that it was A-2 who produced this bottle M.O. 4. 
found later to contain 15 grains of arsenic buried under the roots of a plantain tree.. 


This bottle M.O. 4 is, as we: have said, perhaps the most significant. 
production in the case. We are satisfied that the portion of the judiciat confession. 
made by A-1 that he took this bottle and gave it to A-2 after pouring hali of its 
contents into the curry, is true. We are unable to reconcile his subsequent conduct 
with knowledge that this bottle contained a deadly poison. Had this been the case,. 
it is most unlikely that-he would. have stayed in the village’ that night keeping in 
his possession this bottle with this poison without making any attempt to destroy 
it or throw the contents away. Further, if he knew that what he put into the curry 
was so potent a poison, it is‘most unlikely that he would have stayed in the village 
that night at all. There are therefore inherent probabilities, which favour the view 
that this young-man had no knowledge of the real contents of the bottle and if this. 
were the case, although what he put into the curry was in fact a deadly poison,, 
he cannot be convicted of murder, the requisite intention to constitute which would. 
not be proved. i f ; 


We are in agreement with the learned Sessions Judge’s view that A-r 
was a tool in the hands of A-2 or also possibly his father Ghennappa. In our opinion 
Chennappa should have been either examined as a witness or he should have been. 
put into the dock. One of the bottles found in his house contained 3 grain of’ 
arsenic and no investigation after the receipt of the Chemical Examiner’s report 
appears to have been pursued as regards this discovery. It is in evidence that 
arsenic is present in large quantities in chemical preparation for the killing of trees. 
in plantations in Coorg without the necessity of felling them, and it may be that 
arsenic in this way was quite easily procurable in these areas. If A-1 was a mere 
tool, it may well be that he had no knowledge that what he was pouring into the- 
curry was a deadly poison. He may well have been under some other impression. 


Under section 172 of the Criminal Procedure Code, a Court may use the- 
police diaries of cases not as evidence in the case but to aid it in such inquiry or- 
trial, The manner in which a case diary can be utilised to aid a Court is nowhere- 
defined. Neither the accused nor his agents shall be entitled to call for such diaries. 
or to sec them merely because they are referred to by the Court ; but if they are 
used by the police officer who made them to refresh his memory or if the Court 
uses them for the purpose of contradicting a witness the provisions of the Indian 
Evidence Act, 1872, section 161 or section 145, as the case may be shall apply. A. 
statement made by an accused person recorded in a case diary is inadmissible in 
evidence under section 162, Criminal Procedure Code, even and most unfortunately 
if there is something in such a, statement in favour of an accused ; for instance, if’ 
an accused n uces an incriminating item of pro connected with 
the case, explaining ow he got it and exculpating himself, there is no legal way of” 
that statement being used in favour of an accused even by a defending advocate: 
When we expressed our doubt ar ee hearing of the appeal, as to whether the 
accused although we were satisfied that he put the poison into this curry had the 

ilty knowledge that it was poison, the learned Assistant Public Prosecutor very- 
irly invited our attention to the statement of the accused as recorded in the case 
diary made when he was first examined. Nothing there can be used as legal or 
admissible evidence against him. All that we are prepared to-say here is something- 
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iv favour of the appellant, that in his original confession to the police, far from 
assuming full responsibility for the poisoning and while admitting that he put the 
contents of the bottle into the curry, he said he was acting on the instructions of 
A-2. A defending advocate has under the rules no access to the statement of 
accused persons in a case diary and only to the statement of witnesses actually 
examined in Court fer user for the purpose of contradiction under stction 162, 
Criminal Procedure Code. At the actual trial, both A-r and A-2 put forward a 
common defence completely denying all the evidence against them. We have 
made use of the case in this manner in favour'of the accused as it strongly 
re-inforces the grave doubts that we have had on the merits of the admissible. cvi- 
dence as to the intention of A-1 and his knowledge at the time he put this poison 
into the curry. Had Chennamma also been convicted of this murder, it would 
have been legally impossible for us to have utilised the case diary in the explicit 
manner that we have done as evidence, however much the statement of the accused 
recorded there may have influenced our decision. It is most regrettable in the 
present state of the law that even a Public Prosecutor although he may know that 
there is something in.a statement made by an accused when examined at the com- 
mencement of great help to him, is precluded from bringing it openly to Court 
notice by way ofevidence. But this is the present state of tHe law under section 162, 
Criminal Procedure Code and sections 25 to 27 of the Evidence Act and until the 
law is changed, it is extremely difficult to utilise material in a case diary even in 
favour of an accused person. 


We do not think that thé appellant can be convicted of murder. We are 
however satisfled that he did put this poison into the curry giving him the benefit 
of a reasonable doubt as regards knowledge that it was a considerable quantity 
of arsenic. We agree with -the learned Sessions Judge that he was a mere tool 
and that the principal culprit has escaped for lack of a sufficiency of legal evidence. 
We think that thé proper section under which the appellant should be convicted 
is section 328; Indian Penal Code, it being a reasonable inference that a person who 
puts into the food of another secretly any unwholesome drug intended to cause 
or know it to be likely to cause dame bodily pata , disease or infirmity, that is, hurt 
within the meaning of section 319, Indian Penal Code. This section was used to 


convict a wife who administered aconite powder to her husband in In re Kuruba `` 


Chinna Hanumakka!, Section 328, Indian Penal Code, is, we consider, the 
appropriate section under which this young appellant can, in the circumstances, 
be fairly convicted, tool that he was as the learned Sessions Judge rightly in our 
opinion found him to be. The appellant has been continuously in jail since 24th 
March, 1950, the date of his conviction, si case having undergone a regrettable 
delay before in coming up for hearin to Coorg having comparatively 
«recently come under the jurisdiction o this à We find the appellant guilty 
under section 328, Indian Penal Code and sentence him to 20 months’ rigorous 
imprisonment which would approximately be the period he would have undergone 
by the time he is released. 

` Somasundaram, F.—I with the judgment of my learned brother. So 
far as sections 25 to 27 of the I Indian Evidence Act are concerned, I have already 
stated in another case, that they only prohibit the use of the confession against the 
accused and that there is no prohibition oftheir use in ‘favour of the accused.-- But 
as regards section 162, Criminal Procedure Code, it prohibits the use of the statement 
made by any person (which includes the statement of the accused) for any urpose. 
There is therefore a prohibition to use the statement of the accused if made in the 
course of investigation even if it is in favour of the accused. This section needs to 
be amended so as to enable the statements of the accused to be used if they are in 
their favour, particularly if they happen to be in explanation of the recovery.of 
incriminating articles from their possession. . Da 

KS. ———— Conviction and. Sentence varied. 


1. (1943) 1.M.L.J.51: I.L.R. (1943) Mad. 679. 
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IN.THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :~—Mr. JUSTICE SoMASUNDARAM. 
‘Thamsi Goundan g — Petitioner" 


a i 
Kanni Ammal ow, Respondent. 
Article tino India, Artica 14-—Criminal Procedure Gods (V qf 1898), ection 483-—Whether oioletion of 
. Section 488 of the Cr. P. Code cannot be said to contravene Article 14 of the Constitution. Ir 
-cannot be said that the classification in favour of women, more particularly. wives and that too 
deserted by their husbands. is arbi and that it docs not bear a reasonable and just relation to 
the thi erence aad ona is made. Section 488 is intended to prevent star~ 


Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be p to revise the order of the Additional First 
Class Magistrate’s Court, Vellore, in M.C. No. 7 of 1949. 

M. Natesan for Petitioner. 

G. Vasantha Pat and A. Balarama Sarma for Respondent. 

The Public Prosecutor (V. T. Rangaswami Aiyangar) for the State. 

The Court made the following 

Orver.—This petition is by the husband against an order of maintenan: 

by the Additional First-Class Magistrate, Vellore, under section 488, Criminal 

cedure Gode, in favour of his wife. The petitioner has been ordered to pay 

Rs. 15 a month. There is a clear finding by the Magistrate that the petitioner has 

-neglected and refused to maintain the respondent herein. After going through the 

records J am satisfied that the lower Court was justified in arriving at that conclusion. 
On the merits, therefore, there is no case for the petitioner herein. . 


The question that is raised by the learned counsel for the petitioner is that 
section 488, Criminal Procedure Code, is slira vires of the Constitution because the 
provision is only in favour of women without a similar provision in favour of men. 
In short his argument is that in the absence of a provision that the husband must 
in similar circumstances also be awarded maintenance from the wife, the provision 
is wlira vires. He says that it offends Article 14 of the Constitution. I must at the 
outset say that a mere untenable argument could not have been advanced by anyone 
appearing for the petitioner. On the face if it, it is ridiculous to suggest that husband 
must have a similar provision in his favour. What is meant by Article 14 of the 
Constitution has been stated by their Lordships of the Supreme Court in Chiranji 
Lal Chowdhury v. The Union of India}. His Lordship, Mr. Justice Fazl Ali dealing 
with this Article quotes with approval from Professor Willis’s Constitutional Law 
as follows : 

“ It forbids class legislation, but does not forbid classification which rests upon reasonable grounds 


pie ay aa Ti dat ay E n a ogee a e paca maa 
directed or territory which it is to ‘ It merely requires that ali persons subject 
to sach | yi shall be troated alike under like conditions both ın the 

conferred and in tho liabiliti E EEA It does not take from the states power 


al Bint 
to classify either in the adoption of police laws, or tax or eminent domain laws, but ts to 
‘them the exercise of a wide scope of discretion, and n es what they do only when it ls without 


‘Then His Lordship says as follows : 
“I wish to le i the pri enunciated by him that classification 





which is arbitrary and which is made without any basis is no a proper 
rest upon some (Italics is mine) and must bear a reasonable and just 
relation to the things in respect of which it is proposed 
* Or. R. C. No. of 1950. aaa ; gist September, 1951. 


(Gr. RY P. No: 583 of 1950). = 0705 oo j 
I. (1951) S.G.J. 29. 
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In the same judgment, His Lordship Mr. Justice Mukherjee, dealing with this f 
Article states at page 53 as follows : 


** As has been said Supreme Court of America, “equal protection of laws is a pledge of 
the protection of equal lawa” kndl this means ' subjection to equal applying alike to all in the 


same situation. In other words, there should be no one 

if as regards the ect-matter of the legislation their position is the same ( ìs mine) 
can certainly be a law to one person or to onc group of and it cannot be held 

to be unconstitutional if it is not in its character. It would be bad law ‘ifit 

selects one individual or a class of indivi ons ora daol x visits 

a penalty upon them, which is not imposed upon others guilty delinquency 

undoubtedly has a wide field of choice in determining i the subjects of its and 

if the law deals alike with all of a certain class, it is normally not obnoxious to the charge of 

of equal protection ; but should never be arbitrary. Ttomost eye temect 

some real and substantial bearing a reasonable and į Ee ed be 

to which the classification is made ; and made any substantial 


The question is whether judged by this test, section 488, Criminal Procedure 
Code, can be said to have contravened the provision embodied in Article 14 of the 
Constitution. Can it be said that this classification in favour of women, more 
particularly wives and that too deserted by their husbands is arbitrary, and that 
it does not bear a reasonable and just relation to the things in respect to which 
the classification is made? ‘The difference between men and women forms the 

is of the classification. Women as a whole suffer from several disabilities from 

ich men do not suffer. They have no right at least under Hindu law to partici- 
pate along with their brothers in the inheritance to the apay of their parents. 
Even in England only after the passing of the Marri omen’s Property Act, 
their right to own property was recognised. Instances can be multiplied without 
number to’ show how women have not equal rights with men. That as a class 
they are weaker than men cannot also be disputed. In fact they are even called 
by the appellation ‘‘ Weaker sex”. The very provision in clause 3 of Article 15 
that special provision may be made for women, suggests the existence of depen 3 
Section 488 is intended to prevent starvation of wives deserted by their husban 
It applies to all women in similar circumstances. Legislation therefore in favour 
of this class of people cannot be said to be arbitrary. The provision therefore is- 
not ultra vires of the Constitution. The petition is dismissed. 

VPS. —- Petition dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justiazg PANGHAPAKESA AYYAR. 


P. T. Vadivel Goundar .. Petitionsr.* 
Madras Prohibition Act (X of 1 7), section 4 (1) (n}—Statement by accused to Prohibition Inspector 
Whether admissible in avidencs——Brandy bottles in valacle exclusively in the possession of accused—Whether accused” 


guilty of possession of liquor. 

The Prohibition Sub-Inspector is not a police officer within the meaning of sections 9 and 26- 
of the Evidence Act and a statement made to him by the accused is not inadmissible in evi ; 

A head of a household og the owner of a vehicle is liable for liquor bottles, ctc., found inside the- 
house or vehicle exclusively in his posscasion, unless he proves that he was not responsible for their 
prosence there and that somebody else introduced them there. 

The petitioner was the owner of the van, which was exclusively his and brand bottles were 
found in a bag kept by his side and close to where he alone sat. He gave aatutement to the Prohibition 
Inspector that he was taking those brandy bottles for being given as medicine to his wife during her 
expected confinement. f 

Held, the statement was admissible in evidence and that even apart from the statement the 
evidence was sufficient to prove the possession ee E E 
therefore guilty of an offence under section 4 (1) (a) of the Madras Prohibition Act. 

_ Petition under sections 435 and 439, Criminal Procedure Code (1898), praying 
that the High Court will be pleased to revise the order of the Court of Sessions, 
Madurai Division, in Criminal Appeal No. 37 of 1950 preferred against the order 


* Crl. R. C. No. 938 of 1950. -amd August, 1951. 
(Cri. R. P. No. 870 of 1950). 
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` of the Court of the Additional First-Class Magistrate II of Madurai, in C.C. 
No. 413 of 1949. = ter 48 . 
-K. S. Faparama Aiyar for C. K. Venkatanaasimham for Petitioner. 
The Assistant Public Prosecutor (A. C. Muthanna) for the State. 
` The Court made the following 


Order—This is a petition to revise the judgment of the Sessions Judge, Mathurai, 

. dated 8th April, 1950, in C.A. No. 37 of 1950, confirming the conviction of the 

titioner, Vadivel Goundar, a man of Travancore, under section 4 (1) (a) of the 

Prohibition Act, but setting aside’ the sentence of simple imprisonment for 

one month and the order of confiscation of his motor van in which’ he was carrying 
the bag containing the two bottles of brandy. 


The facts are briefly these. The petitioner, Vadivel Goundar, is a man of 
Kottayam, in Travancore-Cochin State, and owns some estates there. He was 
caught hold of on Gudalur-Cumbum road at g p.m. on 28th November, 1949, 
in Indian Union territory, by the Prohibition Inspector of Police, P.W. 1, mdi 
staff, and two bottles of brandy were recovered from a kept on the rear seat 
near him by the petitioner who gaveastatement to the Prohibition Inspector stating 
that hé was taking those brandy bottles for being given as medicine to his wife 
during her expected confinement. The question, however, is whether that 
statement is admissible under sections 25 and 26 of the Indian Evidence Act. Both 
the lower Gourts held that it was admissible and convicted the petitioner. The 
learned Sessions Judge held, however, that the circumstances were such that im- 
Pprisonment was not justified, and that the confiscation of the petitioner’s van. was 
not also justified as it could not be said to have been used for carrying these two 
small bottles of brandy which simply happened.to be carried in it by the petitioner. 


Though several contentions were raised before the learned Sessions Judge, 
and were considered by him and negatived, in this Court, Mr. Jayarama Aiyar, 
for the petitioner, has raised only one contention before me during the arguments, 
dropping all the rest. That contention is that a Prohibition Officer styling himself 
Inspector of Polics will be “a police officer” within the meaning of sections 25 and 
26 of the Evidence Act, and, so, the confessional statement made to him by the 
poten will be inadmissible in evidence and that if it is inadmissible: there will 

no proof that these two brandy bottles were found in the possession of the peti- 
tioner, as there were also some other people travelling in the van then. I cannot 
agree with cither head of the argument. I do not consider that an Inspector of 
Police, Prohibition, will be “a police officer ” within the meaning of sections 25 
and 26 of the Evidence Act, as the law stands now in this State, though he has 
practically all the powers of a police officer, and, if the position were not directly 
covered by authority, the point is quite arguable. Rajamannar, J., (as be then 
was) has held in Venkata Reddi v. Emperor}, that a Prohibition Sub-Inspector cannot 
be deemed to be a police officer within the meaning of section 25 of the Evidence 
Act and that a confessional statement made to him is not inadmissible in evidence. I 
will follow that view till the Legislature enacts otherwise, or the Supreme Court or 
Full Bench, in similar cases, holds otherwise. As the learned Public Prosecutor 
urged, the only view possible, under the above ruling, in this case, where the officer 
to whom the confession was made was not a police officer at any tims but was only an 
Excise Officer originally and later on became a Prohibition Inspector, is that the 
confession is admissible. The mere title of Inspector of Police, Prohibition, Sub-Inspector 
of Police, Prohibition, assumed by P.Ws. 1 and 3, or given to them, is, in my Opinion, 
irrelevant, as, in these days of democracy, every one wants a more dignified title, process- 
servers aspiring to be called bailiffs, clerks aspiring to be called assistants, peons aspiring 
to be called messengers, cic. In fact, nothing much turns on a name, and in view 
of the above ruling directly covering the point, and in view of the admission of 
a ee 


1. (1947) 2 M.L.J. 218. 
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Mr. Jayarama Aiyar that the powers of arrest, etc., have not been conferred on 
Prohibition Inspectors and Sub-Inspectors subsequent to that ruling and making 
.a difference to the view taken therein, the confession is admissible. This is not 
also a suitable case for reference to a Full Bench on the point as possession of the 
-liquor by the petitioner is proved even otherwise. I hold that the confession 
in question is admissible. Mr. Jayarama Ajiyar at first thought that P.W. 1 was 
-an Inspector of Police “ translated ” into Inspector of Police, Prohibition, but he 
had to admit later on that he was wrong, as P.W. 1 was never in the police at any 
‘time. . ' 

Even apari from the confessional statement, as already said, I hold that the 
-evidence on record is quite enough to prove the possession of these brandy bottles 
‘by the petitioner. The petitioner was the owner of the van, which was exclusively 
his, and the brandy bottles were found in a bag kept by his side and close to where 
he alone sat. s Just as the head of a house-hold, or the owner of a vehicle, is held 
Jiable for liquor bottles, etc., found inside the house or vehicle exclusively in his 
possession, unless he proves that he was not responsible for their presence there 
and that somebody else introduced them there, the petitioner will be held liable 
for the possession of these brandy bottles found in his van, and by his side, unless 
he proves otherwise. He never tried to prove anything otherwise except his state- 
ment to P.W. 1 ag genuineness of which was proved and has not been disputed 
before me, only the admissibility being questioned) that he was carrying them for 
the use of his wife during confinement, and his statement in court that no brandy 
“was found at all by P.W. 1 in the van during the search, which latter statement 
is provea to be false by the evidence of P.Ws. 1 to 3. I confirm the petitioner’s 
‘conviction as the evidence on record is quite sufficient to warrant it. Mr. Jayarama 
-Aiyar pleaded for a lesser fine. I agree. I see no reason to disbelieve the peti- 
tioner’s statement that he was carrying these two small half bottles of brandy only 
or the use of his wife during confinement. A practice of giving brandy to women 
-during delivery seems to hav: been followed in Travancore in pre-prohibition days. 
In that view, the sentence of a fine of Rs. 500, especially on a Travancorean un- 
-accustomed to prohibition in those days, and accustomed to take brandy and every 
-other kind of liquor freely in those days, for a first offence, is too heavy. After 
hearing the Public Prosecutor also on the point, I reduce the fine to nares The 
petitioner is said to have already paid the fine. The excess fine, if paid, will be 
‘refunded to him. . ; ; 

V.P.S. —— Fine reducsda 

` [FULL BENOH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :—Mr. Justice ' SATYANARAYANA Rao,” Mr. Justice VIBWANATHA 
‘Sasrri AND Mr. Justro RacHava Rao. 

‘Periannan and on .. Appellants* 
De S 
Airavadeeswarar Soundaranayagi Amman Kovil of O’Siru- 


vayal by its trustee, M. A. R. Periannan Chettiar and 
others = Respondents. 


Madras Estates Land Act (I of 1908), sections 3 (10) and 185—““ Pricais land '—Determination— Tasis, 


1t0 be applied. ; 

4 Satyanarayana Reo and Viswanatha Sastri, J7.—The following propositions are established by the 
(1) If the land is known to be ryoti at its inception the only mode by which it could be con- 

verted into private land is by proof of continuous cultivation for a period of 1g years prior to the com- 

mencement of the Estates Land Act. 


*S. As. Nos. 1795 and 1865 to 1878 of 1944 and and December, 1949. 
G. R. Pa. Nos. 1518 to 1546 of 1944. : 


- 
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. (a) Even if the nature of the land is not known, continuous cultivation for the required period 
of 19 years before the commencement of the Act would conclusively establish that the land is. 
Private land, ’ 

(3) If there is no proof of cultivation for a continuous period of 12 years before the- 
commencement of the Act, the land may be proved to be private lands by other methods, provided 
the land was not shown to be once ryoti. 


(4) Cultivation of the lands or leasing of the lands under short terms may be one mode of 


" (5) An intention to cultivate or resume for cultivation, is also a test to decide that the land 
is private land and such intention may be established by any other means, not necessarily by cultiva-- 
tion and by cultivation alone. 


(6) The exsence of private land is continuous course of conduct on the part of the landholder 
asserting and acting on the footing that he is the absolute owner thereof and recognition and aceep— 
tance by the tenanta that the landholder has absolute right in the land. 


(7) Mere proof that the landholder is the owner of both the warams is not gufficient to prove- 
that the land is private land. 
(Case-law discussed and conflict of decisions considered.) 
Concurrent findings of the Courts below that the lands are “private lands ” of the (temple) 
landholder affirmed. 
Per Raghava Rav, J.—(1) Domain land which is one category of private land is land about the- 
dwelling house of the landholder and in his immediate occupancy. 


(2) There must be proof that at some time or other and for some time or other there was direct 
cultivation by the landholder before cultivable land in an estate can be claimed to be Some sere 
land and hence ‘privato land ’, within the definition of ‘ private land ’ in the statute, 

(3) The evidence may be direct and positive or indirect and circumstantial, 

(4) The mere existence in the landholder of both the warams in a land in an inam estate- 
does not per ss make it private land. 


(5) Where there is any letting of any private land, as there may well be, the letting must be 
on terms and conditions consistent with an intention on the part of the landholder to resume 
direct cultivation or personal use. 3 

(6) Local custom may'well define and demarcate land in an estate in accordance with 
customary notions of paopleck the locality although in a manner different sometimes to what the- 
statutory definition of private land may justify. ` 

(7). Otherwise, any evidence admissible under section 185 of the Madras Estates Land 
Act must be such as satisfies the requirements of the definition of ‘ private land.’ 


(8) Cultivable land in an estate must be presumed to be ryoti, unless the contrary is shown,- 

the contrary is not shown by the circumstance of the existence of both warams in the landholder. 

-~ Appeals against the decrees of the Court of the Subordinate Judges, ‘Sivaganga,. 
dated 28th March, 1944, in A.S. Nos. 1 to 13 of 1944 and 37 and 38 of 1948 respec- 
tively preferred against the decrees of the Court of the District Munsiff of Sivaganga 
in O.S, Nos. 41, 42 of 1941 and g4'to 43, 46, 45 and 47 of 1942 respectively and 
petitions under section 115 of Act V of 1908, praying that the High Court will be 
pleased to revise the decrees of the Court of the Subordinate Judge of Sivaganga 
dated 26th January, 1944, in Appeals Nos. 50, 52, 53, 55 and 57 to 81 of 1 3 

respectively preferred against the decrees of the Court of the District Munsiff of” 
Sivaganga in O.S. Nos. 303, 305, 396, 308 and 310 to 334 of 1942 respectively. 


These Second Appeals and the Civil Revision Petitions coming on for a = 
on Thursday, the 1st day of September, 1949, the Court (Satyanarayana Rao an 
Raghava Rao, JJ.) made the following order of reference : 


A. Sundaram Iyer for Appellants. 


V. Ramaswami Iyer, M. Natesan, R. M. Halasyam and K. Umamaheswaram for- 
Respondents. 

The Order of the Gourt was made by by 

Satyanarayana Rao, 7.—Having regard to the important questions raised in these 
appeals and in view of the conflict of judicial opinion on the question of the test 
to determine, what constitutes “ Private land ” under section 3 (10), sub-clause: 


I] PERIANNAN 0. A. 3. AMMAN KOVIL (F.B.) (Satyanarayana Ræ, J.). 13: 


(6) (i) of the Madras Estates Land Act, we think that these cases should be heardi 
by a Bench of three Judges. 


The matter will be placed before the learned Chief Justice for constituting a. 
Bench of three Judges to hear and dispose of these appeals and Civil Revision Peti- 
tions. 

_ In pursuance of the aforesaid order of reference, these second appeals and the- 
Civil Revision Petitions coming on for final hearing, before the Full Bench. 


The Court delivered the following Judgments :— 


Satyanarayana Rao, 7.—These second appeals and the Civil Revision Petitions. 
arise out of a batch of suits relating to the village of Manamelpatti, a Dharmasanam 
Village, in the Ramnad District. The suits oyt of which these second appeals 
arise were instituted by the trustees of Airabhandeswarar Soundaranayagi Amman 
Temple for ejectment of the defendants from the lands in their respective possession 
and for recovery of rent for faslis 1349 and 1950 and for future profits. The 
village comprises 80 pangus out of which the plaint temple in this batch 
owns 234 pangus purchased from the original owners and one pangu taken on 
othi from the owner. The plaintiffs in the batch of suits out of which the 
Civil Revision Petitions arise are the managers of the Devasthanam of Nagara 
Vairavanpatti Valaroleeswaraswami Nagara Vairavaswami Devasthanam. _ This 
temple owns 54 and §th pangus or shares in the village and suits were instituted 
for recovery of the balance of amounts due as iru bogam for faslis 1349 and 1350. 
In both the batches of suits the plaintiffs claimed that they were the owners of 
melwaram and kudiwaram interest in the lands which were being enjoyed as 
“ pannai” lands or “ private lands ”; that they were leasing the lands from time 
to time changing tenants and were also collecting “ Swami bogam ” in recognition- 
of their full proprietary rights in the lands. They claimed that the tenants had no 
occupancy rights in the lands ; and in the second appeals batch a relief for eject- 
. ment of the tenants is also claimed. The defence of the defefidants-tenants in 
both the batches is common. They claimed that the temples owned only the 
melwaram interest and that they, the tenants, are the owners of the kudiwaram. 
which oe | have been enjoying hereditarily paying half waram in respect of the 

jas an ae ased money ent tor the punja or dry lands according to the ‘ tharam’ 
(classification) of the lands. They denied that they ever paid “ Swami bogam” 
to the temple. In all the suits there is the common plea that the village is an 
“ estate ”, under section 3 (2) (d) of the Madras Estates Land Act, as amended by 
thé Madras Estates Land (Amendment) Act, 1936 (Act XVIII of 1936), that they 
had therefore acquired o cy rights under the Act ; that the lands were ryoti 
and that, therefore, the Civil Court no jurisdiction to try these suits. 


Appropriate issues covering the contentions of the parties were 1aised in the 
two sets of suits and they were disposed of by the same District Munsiff in the Court 
of First Instance by similar judgments though not by a common judgment and the- 
same procedure was adopted by the learned Subordinate Judge in appeals. The- 
plaintiffs raised an alternative contention that on the footing that the villge is an 
* estate ”, the suits lands are private lands or pannai lands of the t les and there- 
fore the defendants acquired no occupancy rights in the lands under the statute- 
and that Civil Court alone had jurisdiction to entertain and try the suits. 


The main questions that had to be considered by the Courts below were- 
whether the village was or was not an estate under the Madras Estates Land Act,. 
and, if so, whether the lands were private lands as claimed by the plaintiffs or ryoti’— 
lands as claimed by the tenants. The further question that even apart from the 
Estates Land Act whether the defendants had acquired occupancy rights by pres- 
cription was also raised and considered. The jurisdiction of the Civil Court to 
entertain the suits depended upon the decision of the question whether the village- 
was or was not an estate. ere were also some other questions of subordinate- 
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-importance in these suits which were considered and disposed of by’ the trial Court 
but they are no longer in issue in these proceedings now before us. They may, 
therefore, be left out of consideration. 


On the main question the concurrent findings of the Courts below were that 
the village was an “ estate ” under section 3 (2) (d) of the Madras Estates Land 
Act as amended in 1936, that the plaint temples owned the melwaram and the 
kudiwaram interests in the lands ; hatte lank were pehale Inada acini by 
the Madras Estates Land Act, that the defendants had acquired no occupancy 
rights in the lands either under the Act or by prescripion and that the suits were 
properly laid in the Civil Court which had undoubted jurisdiction to try the suits. 
In the second appeals batch, the trial Court granted a decree in ejectment, decreed 
-arrears of rent for the two faslis and also decreed future mesne profits until delivery 
-of possession. In the other batch rent was decreed as claimed by the plaintiff. 


There were a by the defendants to the Subordinate Judge of Sivaganga 
-who agreed with the findings of the District Munsiff in ad the suits ; but he refused 
the plaintiff relief for ejectment in the second appeals batch on the ground that the 
tenancy which subsisted between the plaintiff and the defendants was not termi- 
nated by a proper notice to quit. He therefore modified the decrees in ejeztment 
granted by the trial Court by disallowing relief for delivery of possession but con- 
firmed it in other respects. 

The learned Subordinate Judge however while aee other respects 
‘the decrees of the District Munsiff in this batch overlooked the fact that in view of 
his refusal to confirm the decree for possession he could not confirm the decree for 
future profits and this relief should have been deleted from the decree. It is now 
‘conceded on behalf of the respondents that this is a mistake and should be recti- 
fied, In the rent batch the learned Subordinate Judge confirmed the. decrees of 
the District Munsiff in toto. These second appeals and the revision petitions were 
preferred by the unsuccessful tenants. , 


When these second appeals and the revision petitions came before. me and 
“my learned brother, Raghava Rao, J., in the first instance we directed that these 
cases should be heard by a Bench of three Judges in view of the conflict of judicial 
opinion on the question of the test to be applied to determine what constitutes pri- 
vate lands under section g (10) of the Madras Estates Land Act. They have 
accordingly been posted for hearing before us. ` 


, The questions raised in both sets of cases being common and as the lands in 
Dente are situated in the same village of Manamelpatti we have heard the cases 
toge . . 


_The finding of the Courts below that the temples owned the melwaram and 
kudiwaram interests in the lands and that the defendants had not acquired perma- 
nent rights of occupancy in the lands apart from the Act have not been disputed 
before us on behalf of the tenants. The dispute is confined therefore to two ques- 
‘tions and two questions alone, the first, whether the village is an estate under the 
Madras Estates d Actand secondly, whether the concurrent finding of the Courts | 
below that the lands are private lands of the temple is correct or not. 


The first question therefore for consideration is whether the village of Mana- 
“melpatti is an “estate” or not. Both the learned District Munsiff and the learned 
‘Subordinate Judge were of the opinion that it was an estate under section 3 (2) (a) 
-of the Act, notwithstanding the fact that the grant to the village was not confirmed 

by the British Government in the, view that the grant must be deemed to have been 
recognized ” by the Government as it was entered in the Government register 
-and as Government never disputed the title of the temple to the suit lands and also 
collected road cess under the Local Boards Act from the plaint temples. i 
_ Tn dealing with this question reference is made in this Judgment to the exhi- 
ibits as they are marked in the second appeal batch. The same documents have 
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also been filed and exhibited in the rent batch but they were given different exhibit 


` The grant is notforthcoming thoughit appearsfrom Ex. P-26 an extract from the 
register of Manibams forwarded by the District Collector, Madura, to the Board 
-of Revenue in 1815 that there was a grant which was registered in the Collectoi’s 
Office. The earliest document on record which throws any light on the nature 
of the grant is this extract from the Register of Manibams. It does not purport 
to be a register of lands held exempt from payment of revenue as required to be 
maintained in each District by section 15 ct Regulation g1 of 1802. At the time 
-of the Permanent Settlement, 1802, Lakraji lands were excluded fron: the settle- 
ment by section 4 of the Regulation 25 of 1802 known as the Permanent Settlement 
-Regulation. On the same day on which that Regulation was passed by the Gover- 
nor-in-Gouncil namely the 13th July, 1802, there were other Regulations which 
-were also passed and one of them is Regulation g1 of 180g. Under this Regula- 
tion power was reserved by Government to deal on a future date with the alienated 
dands or Lakraji lands which have been excluded from Permanent Settlement. 
For that purpose the Regulation enacted various provisions, one of which section 15, 
required that in each Zilla or district a register should be kept of the lands held 
„exempt from the pyment of the revenue and the register, it is di by that sec- 
tion, should he denominated “ register of lands exempt from payment of revenue 
under grants not being badshahi ot royal”. This Exhibit P-26 is not a register 
maintained under that section as was wrongly assumed by the learned Subordinate 
Judge. The extract shows that the village Manamelpatti was granted for subsist- 
ence to one Ramaswami Ayyar and others on grd Margali of the year Kalayukthi, 
1720. The year Jena not the A.D. year but the year of Salayavahana Saka which 
commenced in 78 . The learned Subordinate Judge thought that the reference 
is to the A.D. year 1720 but it does not correspond to the year Kalayukthi. The 
ieference must be to the Kalayukthi of the year 1798 A.D. There is an earlier 
Kala’ i in the A.D. year 1738. The grant is hereditary. Column 4 of the regis- 
ter gives the estimated annual value of the village as 85-29-70. It is not known 
-whether the reference is to pagodas or some other coin or grain measure. What- 
ever it be, column 10 of the register reveals that the annual rent payable for the village 
was 8o—o—43. This means, whatever the unit may be, that Ramaswami Ayyar 
the grantee for whose subsistence the grant was made was getting only an income 
of 85 and odd units and was liable to pay as rẹ and not as revenue for the village 80 
and odd units, leaving to him the insignificant balance of about 5 units. The pre- 
gent extent of the lands in acres as now admitted before us is about 140 acres wet 
and 86 acres dry making a total of 226 acres. From the entries in this register it 
will be a legitimate inference to draw that this Ramaswami Ayyar and others were 
holding the lands on condition of paying 80 units of rent to the grantor. This 
register was prepared nearly 1g years afte: the date of the Permanent Settlement. 
“The village was once part of the Ramuad Zamindary but now it is part of the 
“Sivaganga Estate. There does not seem to be any grant of inams as is evident from 
the entries in this register except it be that five units over and above the rent were 
treated asinam. ‘There are, however, two important documents which throw some 
‘light as regards the tenure on which the village was held by the grantees. They 
are Exhibits P-23 and P-24 of the year 1882. Exhibit P-23 is a copy ofthe plamt 
in Original Suit No. 25 of 1882 on the file of the Sub-Court, Madura East. ‘That 
was a suit by the Zamindar of Sivaganga Estate and the receiver appointed—for 
the estate as plaintiffs against the representative of the grantee for recovery of a 
sum of Rs, 968-7-11, representing profits‘for three faslis. The allegation in the 
plaint was that the village was Ayan village before the Permanent Settlement, 
that at the time of the Faisala in F. r211 (istimirar feisal), it was assigned as Dhar- 
masanam by his predecessor-in-title over which the grantees were paying 
annually at the rate of Rs. 229-2-0 as poruppu, while the zamindar had to pay to 
‘the Government under the Permanent Settlement for their {ths share a sum of 


76 THE MADRAS LAW JOURNAL REPORTS. LI952 


Rs. 559-7-7 per year, that this grant by his predecessor at a lower rate which is far 
less than the rate fixed by the fysal arrangement did not bind the plaintifs and- 
that, theretore, they were entitled to recover the ditterence of Rs. 260-5-7 per year 
for the three faslis with interest thereon. Exhibit P-24 is the Judgment in that 
case which shows that the defence of the defendants was tnat the village was a Dhar-- 
masanam: from before the faisal and that the plauntifts had no right to question the 
act of the Isthimirar Zamindar, that is the Zamindar to whom the Zamin was 
granted under the Permanent Settlement and that the suit was barred by limita~ 
tion, The finding of the Court was that the grant was not subsequent to the Perma- 
nent Settlement but was prior to it and that even if ıt was granted subsequent to 
the Permanent Settlement, the grant was binding on the plaintiffs as it was the 
self-acquired property of the grantor who could make a grant at a low fixed rent. 
From this it is clear that the grant was a pre-settlement grant but the income was. 
taken into consideration and was included im the assets of the Zamindari at the time 
of the Permanent Settlement and the peishkush was assessed on that basis. By 
converting it into Dharmasanam village the rent was reduced to Rs. 299 and odd which 
is payable to the Zanindar, the grantor. It is fairly clear from the evidence now 
adduced in the case that this poruppu is being paid by the two temples in some pro~ 
portion. The village therefore was not a Lakrqji village at the time of the Permanent 
Settlement and was not treated as inam grant which was excluded from the assets 
of the Zamindari in 1802. It was treated as an under-tenure held by the grantee 
and his descendants under the Zamindar on payment of the poruppu ot Rs. 299 and 
odd every year. It is for this reason I think that the Government abstainea from. 
dealing with this village at the time of the inam enquiry of 1860. ` The grant was 
not the subject-matter of the investigation at the time oi those proceedings and the 
ei was not confirmed or recognised and no title deed was granted to the then 
olders of the village. The Government must be deemed to have recognised that 
the reversion had vested in the Zamindari. The learned Subordinate Judge 
adverted to the question whether the village is held as permanent under-tenure. 
within the meaning ‘of section 3,(2)- (e) of the Madras Estates Land Act; but in 
his opinion there was no evidence to establish that the income of the village was. 
included in the assets of the Sivaganga Zamindari at the time of the permanent settle— 
ment and he also opined that it was Lakraji land which must have been therefore 
excluded at the time of the Permanent Settlement from the computation of the 
assets. The village at the time of the grant was part of the Sivaganga Zamindari. 
which was permanently settled in (802. The grantee and his descendants are 
liable to pay to the grantor and his descendants the poruppe of Rs. 299 and odd. 
annually. The village was included in the assets at the time of the Permanent 
Settlement and was not excluded. It was not treated as an alienated land or 
Lakraji land within the meaning of section 4 of the Permanent Settlement Regula- 
tion. The grant therefore consists of a village which is now part of the permanently 
settled estate of Sivaganga falling under clause (a) of section 3 (2) of the Act. It 
is held on a permanent under-tenure. Therefore as the grant was not a grant of 
an inam but the grant of an under-tenure it would certainly fall under section 3 (2). 
(e) of the Estates d Act and will be an “estate ” within the meaning of that 
clause. It is sufficient under this clause that the grantee holds the village on a 
permanent. under-tenure even though the grantee at the time of the grant might 
have owned the kudiwaram interest in the lands of the village. Exhibit P-26 shows 
that what was payable to the Zamindar in respect of the village was treated as rent. 
If the grant consisted of less than a village and the grantor remitted a poreon of 
the rent payable in respect of the land it may be a case which would within 
section 26 of the Act and the suc~essor of the grantor would not be bound by the 
grant at a lower rate of rent except in cases falling under section 26 (1); but if 
a village is granted at a lower rate of reat payable to the grantoi the case would be 
governed by section g (2) (e) and it mould be a permanent under-tenure within 
the meaning of that clause. I am therefore clearly of the opinion that the vi 
is an estate, not falling under section g (2) (d) but under section g (2) (e). In this 
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wiew.it is unnecessary to consider the question whether there is and if so what con- 
aitutes ‘recognition’ of a grant under section 3 (2) (d) of the Act. 
N 


The next question is whether the lands involved in the suits are the ‘ private ` 
lands of the plaintiffs (temples) or “ ryoti ” lands as defined by the Estates Land 
Act. The question essentially is one of fact to be decided on the evidence in the 
light-of the principles laid down by the Estates Land Act as interpreted by the 
various decisions. If the lower Courts had applied the correct test and came to 
the conclusion that on the evidence the land: is private-land, it would not be open 
to us cither in second appeal or in civil revision petition to interfere with such a 
finding of fact. It is however contended on behalf of the appellants that the Courts 
below did not apply the correct test to determine the nature of the land and that, 
therefore, the finding is vitiated and should not be accepted either in second appeals 
-or in the civil revision petitions. As the jurisdiction of the Court to entertain the 
suits depends upon the decision of this question and if by an erroneous decision the 
‘Court assumed jurisdiction to decide the disputes it would be a ground for inter- 
ference even under section 115 of the Code of Civil Procedure. No objection was 
therefore taken on behalf of the respondents that in the Civil Revision Petitions 
it ig not competent for us to go into the correctness of the findings of the Courts 
below. Indeed in the light of the decisions in Atchayya v. Sri Seetharamachandra Rao*, 
Balakrishna Udayar v. Vasudeva Agpar*, Joychand Lal Babu v. Kamalaksha Chaudhury*, 
such a contention would be untenable. This aspect of the matter was considered 
by Viswanatha Sastri, J., in Pentakota Naryudu v. Venkata Ramanamurthi*, and if 
I may say so with respect, he held correctly that the jurisdiction of this Court in a 
‘matter of that kind to interfere is not taken away by section 115 of the Code of Civil 
Procedure, if a proper case for interference is made out. 


It has now been found by the courts concurrently that the temples owned 
‘both the warams and this finding has not been challenged before us. ‘The learned 
Subordinate Judge agreeing with the learned District Munsiff has found that in 
ithe present case the temples purchased the entire ownership in the lands, that 
the tenants had executed leases dated from 1886 for short periods admitting the 
tight of the temple to both the warams and also containing surrender clauses agrec- 
ing to surrender the land on the expiration of the period of the tenancy. They 
.also paid what is called “ Swami bogam ” in recognition of the aksolute ownershi 
of the temple to the lands. Sometimes theie was also change of tenancy thou 
‘the tenants have also continued in some cases for a longer period in possession of 
the lands and the tenants bad never asserted the kudiwaram interest in the lands 
‘till very recently, that is, some time from or after 1930. There is, however, no 
„evidence that the plaintiffs ever cultivated the lands. The leases did not contain 
the expression ‘Pannai’ or any similar terms indicating that the lands are the 
private lands. On these facts and in view of the opinion of the author of the 
Ramnad Manual of the year 18go that in poe roa the country the loose expres- 
sion ‘ Iru Bogam’ or both the warams indicated that the land was owned as pannai 
or private land, icularly in the case of dharmasanams, the learned Subordi- 
nate’ Judge held that the lands were proved to be private lands. 


I shall deal with the evidence in detail later but on behalf of the appellants 
it was urged that even if the facts as found by the learned Judge were correct the 
inference that they are private lands is not warranted as according to the learned 
Advocate for the appellants the test to determine whether the land is private 

d or not is to see whether the Zamindar had cultivated the lands himself or 
‘by hired labour at some time or other and whether there was indication that the 
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landlord intended to retain the lands as resumable or cultivable for himself 
even though he might have them from time to time for a season. As this. 
test is absent in this case, it is contended, that we should not accept the finding of 
the Courts below that the lands are private lands. The point therefore for consi- 
deration is whether this view is correct. 


Before referring to the sections of the Act and the decisions bearing upon the 
question, it will be useful to have a correct picture of what was considered to be 
private land before the Estates Land Act of 1908 was passed and what the origin. 
and the incidents of the private land were before 1908. 


Both under the Hindu Kings and later during the time of the Moghul adminis-- 
tration the status of a cultivating tenant in a village was defined by usage. The 
cultivating tenant always rendered to the State a portion of the produce of the- 
land varying with the nature of the crop which is called ‘‘ melwaram ” while the 
share left to the cultivator was known as “‘ kudiwaram ”. The words “ melwaram ” 
and ‘‘ kudiwaram”’ were in vogue in the Tamil country. In the: Circars the 
share payable to the Government was known as “ Ambaram ” or “Raja Bhagam” 
and what was left to the cultivator was Palu. In some of the dowls or annual. 
accounts by which settlement was made, reference was made in the documents to 
Sirkar Hissab or the share of the Government (sometimes the Zamindar also was- 
referred to as Sirkar) and the ryot’s Aissad or the share of the ryot. Sometimes the 
share of the ryot is 4 or s varying according to the nature of the crops raised 
on the lands. By common understanding and usage the cultivator was allowed. 
to remain in the land without disturbance so long as he continued to pay the share 
due to the State. The cultivating tenant was treated as aco-owner with the mel-- 
waramndars, whoever he may be, and not as a mere lessee. The Board of Revenue 
was charged with the duty of investigating and reporting upon the nature of the 
rights of ryots in this presidency about the year 1817 or 1818 and the proceedings. 
of the Board of Revenue dated 5th January, 1818, quoted in extenso in Diwan Bahadur 
Srinivasa Raghava Ayyangar’s Fifty Years Progress in Madras Presidency con-- 
tains an exhaustive survey of the relations between the landholders and the ryots 
under the customary law of this country. Those i were referred to 
by Subramania Ayyar, J., in Venkatanarasimha Naidu v. D i Kotayya! and Siva- 
prakasa Pandara Sannadin v. Vesram Reddi?. The collection from the ryots of the share 
of the revenue was entrusted both by the Hindu Kings and later by the Muhamma~ 
dan rulers to officers variously descrited as Chowdrie, Crorie, Zamindars. This 
procedure was not peculiar to this presidency but it was also common in Bengal. 
‘These officers were appointed very often by sanads which defined their duties.. 
They had also other functions to discharge and very often weie entrusted with the 
duty of looking after, the peace of the country. These officers by whatever des-- 
cription known were remunerated by various methods. They were paid a portion 
of the melwaram, very often about „ẹ and were also allowed to collect russooms 
or fees. To make up the deficiency special grants of lands were very often made 
to them which were denominated in Bengal, Nawnkar (subsistence) and Soverum 
in the Sircars. With a view to make their presence necessary everywhere in the 
district in their charge these lands were not granted at one place but were distri-- 
buted very often to each village to make the supervision effective. These lands 
formed the property and the absolute property of those persons who later came to 
be called the Zamindars and they could let them out to tenants or cultivate them. 
personally by themselves or through their servants. But if let to tenants, the 
tenants had no security of tenure in the sense in which it was understood under the 
customary law regarding other lands, that is to say, the tendnt could not say as in 
the case of other lands that so long as he paid the rent due to the Zamindar he should 
not be disturbed from possession of the-property. This usage which applied tœ 
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other lands did not apply to the lands so granted. Reference may be made in 
this connection to the Fifth report of the Select Gommittee on the affairs of the East 
India Company, 1812, Firmingoes Edn., Vol. 1, pages 25, 149, and 151 and also to 
Mr. Grant’s Political Survey of Northern Sirkars, 1786, which is printed as Appendix. 
to Vol. III at page22. Mr. Grant says that “‘ Nancar ” isa Persian term. The Dec- 
can Sovsrum was derived from a Turkish word with the common Telinga termina-- 
tion ‘um signifying in both cases subsistence in bread or a livelihood being to 
arise from small allotments of land freed from any public encumbrances and con-- 
veniently dispersed throughout the district so as to make his presence necessary 
everywhere, give him local attachment and greater effect to general supermten-- 
dence in attending to his own private interest. Baden Powell on Land Systems 
in British India, Vol. I, pages 514 and 515 refers to the emoluments received by 
the Zamindar and points out three sources from which the Zamindar derived his 
private lands. First, Nigjot, the Hindu equivalent of the Persian term 
* Khudkasht? the same as ‘Sir’ of other parts, that is, the lands of his family 
which he cultivates with his own labour and personal superintendence from which 
the State might or might not take revenue ; secondly, lands which the Zamindar 
reclaimed from waste for his own benefit in which there were no pre-existing ryots 
and which were cultivated by contract with tenants. Such kind ot land was known 
under the name of Khama, the Oriya or Bengali word, used for thrashing floor,. 
and indicating lands the produce of which is divided on the thrashing tioor between. 
the cultivator or the soil owner. These lands as pointed out by the learned author 
had necessarily to be subject to the sharing system as they are waste lands newly 
brought into cultivation and are subject to depredations by deer, pigs, and wild. 
beasts, from the neighbouring jungles. ‘The loss, if any, would be borne, equally 
under this system of sharing the produce by both the Zamindar and the tenant. 
Yet a third category of land is included init whichis Nankar which I have 
attempted to explain already. If these lands are granted free of revenue the Zamin-. 
dar rbs them into his own property. At page 515 the learned author states :. 


“This custom of “ Nankar ” spread wide, and in the Northern Sirkars of Madras was found 
eajoyed under the local name of ‘ Savenm.” 

From this short summary it would be evident that private lands were not always. 
cultivated by the Zamindar himself. He let them out on contract of tenancy under 
ET tiga persons who had no security of tenure and the lands were 
not ard his house or residence but were ly distributed throughout the 
district so as to secure effective supervision by him of the entire district. These 
lands were not subject to the usage of the tenant acquiring a right to occupy it so 
long as he paid the rent due to the landolder as per custom. Various descriptions. 
of lands were adopted both io Bengal and in this Presidency and in other Pro- 
vinces having regard to the purposes for which the lands were granted. They 
really constituted emoluments o: compensation to the Zamindar for the discharge 
of his Tra which were defined and enumerated in the Sanad appointing him. 
as Zamindar. 


The Permanent Settlement of Madras practically followed and applied the 
principles of Permanent Settlement in Bengal contained in the Decennial Settle-- 
ment Regulations, 1793, (Regulation 8 of 1793) and as appears from thc Fifth Report. 
A copy of this regulation and the other 1egulations bearing upon the question- were 
sent to Madras to enable the Madras Government to formulate the principles upon 
which the Permenent Settlement in Madras should be effected. These principles 
were embodied in the instructions issued to the Collectors on the 15th of October,. 
1799, by the Special Commission embodying the principles on which the incotne for 
purposes of settlement of the zamindary should be ascertained and the addition 
and subiractions to be made from that income to arrive at the final figures. 


Paragraph 25 of the instructions relates to private lands and is modelled on 
section 37 of the Bengal Decennial Settlement lations, 1793. It states 
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“ all- private lands at present appropriated by the Zamindars and other landholders to the 
-subsistence of themselves and families as well as all jands held by private servants and dependents 
will be considered as forming part of the Sirkar land, they are responsible for the public zena” 
meaning thereby that the private lands along with “other lands in the estate 
should be liable for paymént of the public zama or peishkush fixed upon’ the 
-estate. But these lands it will be noted were Sirkar lands appropriated by the 
_Zamindar for their subsistence. It is not clear from’ the instructions whether in 
the collections made by the Zamindar which formed the basis of the settlement 
the income received by the ‘Zamindar from private lands was or was not 
included. Whatever that may be, private lands were treated as part of perma- 
nent settlement as is clear from instruction No.°25 (vide also section 2 of Regulation 
25 of 1802). ` 
The earliest of the decisions before the Estates Land Act which throws some 
light to what constituted private lands or pannai land is the decisionin Nagaya- 
sami Kamaya Naik v, Yiramasami Kone1. That case arose under section 12 of the 
-Rent Recovery Act (VIII of 1865) which enabled a tenant ejected by a land- 
holder without due authority to institute a suit before the Collector to obtain 
reinstatement with damages. The defendant in that suit was the Zamindar of 
Saptur, in the Ramnad District, who ejected the tenant who was the plaintiff in’ 
the action from lands which the defendant claimed to be his pannai or private lands. 
The defendant contended that the tenant voluntarily relinquished the lands and 
that in any event the Collector had no power of interference under section 12 of the 
„Act in respect of the pannai lands, as in such a case the Zamindar would be the 
tenant of the lands and the plaintiff would be his under-tenant. The Zamindar 
_also raised an alternative contention that pannai lands were not part of the Zamin- 
-dari and therefore section 12 had no application. The suit was dismissed by the 
Deputy Collector as he was of the opinion that the relations between the plaintiff 
and the defendant was that of a sub-tenant. This decision was reversed by the 
-Civil Judge on appeal. The Civil Judge in his judgment considered the nature 
-of the pannai land. According to him: 
“ They are lands to which the night to 7 had an ertlnaive Tight, that is to say, a right to receive 


the kudi produce, and the ri to receive melwaram ; lands regarding which land- 
` holders can arrange their own terms of rent as they can with to the waste or unoccupied lands 
alluded to in para 4 of the preceding section. Sometimes these lands are cultivated under the 
Zamindar’s own ploughs, and sometimes they are let out for cultivation by others.” 
_He found that the lands formed part of the Estate and that under section 12 of the 
„Act the tenant was entitled to relief as claimed by him. This decision was affirmed 
by the High Court. Kindersley, J., observed in the course of the Judgment 
„that the tenure of the tenant was something more than the tenure of an ordi 
ryot ; and the Zamindar cannot be said to be a tenant of his own-lands. Even 
if the lands had not the incidents of being originally in the hands of the tenant 
it would not prevent the lessee when such a land was let from being a tenant of the 
_Zamindar. The contrast, therefore is between the lands which were originally 
in the hands of the tenants and lands to which the proprietor had an exclusive 
right, a right to receive the kudiwaram uce and right to receive the 
melwaram. This is the distinction recognised as carly as 1872 between the two. 
categories of lands in Zamindari. As pointed out by the Civil Judge it may be 
that sometimes the pannai lands were cultivated under the indar’s own 
- ploughs or sometimes they may be let out for cultivation by others. But this 
essence of the matter seems to be the distinction between the absolute 
property of the proprietor and lands in which the proprietor has got only the 
right to receive the melwaram. . 


Besides waste lands, porombokes, grama nathams, that there are two broad 
- categories of lands in a village is also made clear by the very illuminating and 
exhaustive judgment of Subramania Ayyar, J., in the well known Checkati Case, 
-Cheskati Zamindar v. Ramasooru Dkora*. He there pointed out that the presumption 





1, (1872) 7 MELGR. 53. l 2. (1899) ILL.R. 23 Mad. 338, 


I]. (|  PRRIANNAN v. A. à. Auisan:Kovan (#.B.) (Satyanataptha Reo, Jà. Bt: 


of'ttnancies-from yedr to year obtaining under the English law has no application 
to condiaons in tous Presidency where une ryots hold tne land. under no acrivauve 
title but hold them as co-owners with the landholder. The payment made by the 
ryots .to the Zamundar, in the absence of a contract, is reguiated by custum im 
the last resort, as laid down by section 11 of the Rent Recovery Act. The ryots 
are entitled to-hold the land for an unlimited time so long as they wished to reten 
it, but, of course, subject to the discharge of the obligations by them incident to. 
the tenure. ‘This applied according to the learned Juage Sythe lands in the 
hands of the ryots but even to lands relinquished by tormer occupants or which 
were lying waste from time immemorial. lf a ryot takes up the land again, his 
tenure is treated exactly on the same footing as land into. the possession ot which 
it was not shown that he was inducted by the Zamindar. He pointed out the 
distinction between home-farm lands and the ryoti lands. . The treatment accorded- 
by the Zamindar to the two categories of lands is entirely different. The learned 
Judge cited from a Nuzvid cass! ; the evidence of the karram who deposed to the 
distinction observed in the treatment accorded to the two Categories of lands. 
‘The ‘ryoti land in the Kistna District is known as seri which is some other diş- 
tricts is used: in an opposite sense meaning private land. For ryoti lands seri pattas 
are granted for long periods. Ifa tenant dies the names of his heirs are substituted. 
If the lands are transferred pattas are granted to the transferees. The lands are 
alienable by sale and mortgage but in respect of home-farm lands the pattas are 
different. : They are usually for one year with ‘quit’ clauses to vacate the land 
at the.end of the year. Usually khats are taken in respect of the private lands and 
the homs-farm lands are, leased out to the highest bidder. |The rent in the case of 
seri land will never vary except when there is conversion from dry into wet and even 
that, with the consent of the tenant. In the case of home-farm lands the transfer of 
the holding or succession is not recognised. The description given 
of the Nuzvid estate in the earlier case is as stated by the eet edie we whose 
knowledge of the land tenures in this Presidency was intimate and unique is,a fair 
description of what goes on in Most zamindaris in this Presidency-and shows very 
clearly that.. `. | 

sl rales permanent om of agile bangin minds tragis entends ot oniy 
to imme ut also to w a 

lands 30 taken up do not form part of the home-farm tester the Vatnindars:” ae 
According to the learned Judge, lands whith are home-farm lands of the Zamindar 
may’be under his direct cultivation or they may be let to tenants but the treat- 
ment accorded. as evidenced by the entries in the accounts and in the engagements 
entered into with the tenants as well as in the incident as cates ccna 
that accorded to a Tyoti land. 


The position in Bengal regarding the nature of the private jida seems to be 
also similar. ‘The expr sions there ın vogue to describe private lands are usually,, 
Khamar, Mi, Niy-jote. Niy-jote is from Nesch (under) and jote (to plough) that is land 
reserved by.the Zamindar and set apart for his own cultivation. According to the 
other, authorities the expression is derived from aij—own, and means the land. 
in the Zamindar’s own cultivation. The terms denote the ownership of the land. 
as private land, as distinguished from those let out to the tenants. Khamar lands 
have always been recognised as being in a special and exclusive-sense the private 
property of the Zamindar as distinguished from all the rest,of the cultivated or 
cultivable area waich may be called ryoti land, and in respect of which 'the Zamin- 
dat’srights wte merely to receive a share of the produce or an equivalent in money. 
Uader the Riles of the Decennial Settlemént, Khamar was understood to signify 
lands approp-jated -to the subsistence of the Zamindar-and their families. . Under. 
the, Permanent Settlement Regulation no lahd was recognised as ‘ Khamar’ which- 
was not such on the, rath of August, 1765, the date of the grant of the Dewexi and 
Se age Oe ee L 
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there is no. law recognising the creation of Khamar subsequent to that date ee 
Guha’ 8 aad ysis in Bengal au Bihar, 1915s, at page 432). 
4 

Before the jnioduecon: of. D Estates Land Act, 1998, under the common 
inv of the country, therefore, private land was the absolute property of the Zamindar. 
ho being the owner of the melwaram -and kudiwaram which he could cultivate: 
directly or let out to tenants on his own terms and the rights of the Zamindar and 
his tenant to priyate lands were regulated by contract and by contract alone and 
not by custom, - -In ryoti lands.the Zamindar had only the right to receive the 
melwaram which is governed. cither by the contract or by-custom as r : 
undér section 11 of the Rent Recovery. Act. He could not ordinarily ance 
the rent and the rent had to be determined when thete is a dispute in accordance 
with the principles.laid.down by section 11 of the Rent Recovery Act. He has 
no right to eject the tenant though the tenant was at liberty to relinquish the land. 
But notwithstanding the relinquishment the character or nature ofthe land remained | 
unaltered. Thére was the duty to exchange.the pattas and muchilikas and the 
mode- of enforcement of pattas and muchilikas was also prescribed by the Statute: 
Cultivation therefore by the Zamindar.of private lands was not treated and 
nised as the alec or exclusive test by which: the character of private land could be 
determined, - 

In order ‘to see whether. any’ TA was introduced i in this behalf-by the 
Estates Land Act of 1908,it is necessary to examine the provisions relating to the 
private land. - Section-3 (10) of the Act contains the definition of private land. 
“ Private land ” msans tne domiin or homs-farm land of the landholder by whatever 
designation known, such as-kambattam, khas, sir or pannai. ‘ Khas’ and ‘sir! are 
not so far as I am aware in vogue'in this Presidency to denote private land. The- 
Actas somewhat modelled on the Bengal Tenancy Act and some of the expressions 
were: borrowed from the- corresponding section of the Bengal Tenancy Act. Even 
there the word “kkas? does not‘occur in-the section. Section g (16) contains the 
definition of ‘ ryoti land ’ which excludes private lands and also tank beds, threshing 
ar -and-other communal] lands and lands granted on service tenure. Section 

) provides that the merger of the occupancy -rights under sub-sections (1) 
(2) of that section shall not, have the effect of con ryoti land into 
private: land. Section _19 excludes from the purview of the Act the relations 
between a landholder and This tenants.of his private land which implies that private : 
land could be let to tenants. Section 134 extends the ions of the Act relating. 
to.the recovery of rent hy digstraint and gale of moveable property, to the recovery . 
of rent by the landholder from a tenant of his private land in the estate provided. 
pattas and muchilikas have been exchanged between them, which is also a clear 
indication that not only the landlord is entitled to let the private land to tenants 
and need not necessarily keep it always under his cultivation but that even pattas 
and muchilikag as defined by the. Act- could be ‘exchanged in respect of such lands 
to enable ‘the landholder ‘to enforce payment of rent by distraint and sale of- 
movtable property. Of-course, the-sale of the holding is not possible-in such a 
case as the tenant had no interest ‘at-all in the lands as in the case of a ryoti land. - 

` there-is Chapter XII relating to private lands’ of the landholder. Sec- 
tion 181 (before amendment in 1934) excluded the operation of scctions 6, 8, 10, 
11, 12 and 46-of the Act to private: ‘lands and stated that : 


nes pee contained in these sections would confer aright of occupancy on the tenants of 
private lands. 


The ldsdtiotders sgh to‘ convert private land into ryoti is recognised by the 
provise to the section. Provision is'made in sections 182, 183 and 184 peace | : 
Private lands and section 185 provides rules for the determination of the s“ 


private land. ‘This section ote ee 6 but-the. 
qinammenled section was pa follows . 2 


i 


or 
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“When in any suit or proceeding it becomes necessary. to determine whether any land is the 
landholders private land, revard aball be had ta local oustoya and to fhe question whether the lind f 
was before the first day of Jul >t vse aye ae priya anes aad, be ay tae ee a 
may be uced, but the be presumed not to be private land ‘until the contrary is shown : 
Provided that all land which is proved to have beén cultivated as private land’ by the Jandholder 
Tinea by Niy we or Uy DDE ATON anal tn Weide are aan 
diately before the commencement of this Act shall be decmed to be the landholder’s pryvate land.” 


- The Act, therefore, recognises two categories of lands in the estate. Ryoti-land 
‘in which the tenant who was then in possession or was Tet intò possession subsc- 
quently automatically acquired a right of occupancy in the land. Under section 6 
‘acquisition of occupancy right by the landholder by the modes indicated: in that 
section has not the effect of converting what was once ryoti into private land. The 
tenant of a private land has no heritable or transferable right as in-the case of ryoti 
land under section 10 and he has also no right to use the land in his lease in any 
manner he pleased. Nor. has he any right to the trees in the holding. , This is tht 
effect of excluding the applicability of sections 6, 8,'10, 11 and 12 by section 181 
to private land. Section 46 which is also excluded provided for, the acquisition 
of occupancy right by non-occupancy ryot ab defihed under the Act but this dis- 
tinction between occupancy,and non-occypancy’ right in ryoti land which was 
old waste and ryoti land which, was not old waste has been abolished by the Amending 
Act, 1934. There is no mode recognised by the Act.by WHicH à tenant of a private 
land could acquire occupancy right except under a grant by the Jandlolder. ‘Their 


G 


relations aro entirely governed by the contragt Between themi.. ea eae oer 


After the Act- the question of determining’ whether thé land ih suit is’ private 
land or ryoti land came up for consideration ih several decisioris before’ the Act 
was amended in 1934 and 1936: + “The definition of ‘Private land” dit riot give 
any clear indication of the essence of private land. ‘It merely stated ‘that private 
land means the domain or home-farm land of the landholder—whatever be-ehe 
description by which the land was known, whether it was styled, ‘ kambattam, 
Khas, sir or pannai’, The Act did not define’ anywhere the words § domain.’ of 
“home-farm’? land. When we turn to sectjon, 185 which contains ‘rules, for deter- 
mination of the landholder’s private land some Jight is thrown on the question: 
Under the proviso to that section there is one definite and conclusive test ta deter- 
mine the landholder’s private land; and that test is the proof that the land was 
cultivated as private land by the Jandholder, himself ‘by bo an servants arb 
hired labour with his own or hired ‘stock for a, period of twelve years I diately 
‘before the commencement of the Act. It 1equires thereffre proof of caltistion 
of the land.’ If that is proved then the land is desmsd to be -private-land whether 
in fact it was private or not... Even if it was once known to ti accofding to 
this test of continuous cultivation for-twelve it is open. to. tht landholder tọ 
convert what was once ryoti into private Jind. Even if it.was ryoti land at > 
time, if he proved continuous cultivation within the meaning of the proviso, ibat 
is also a mode by which the land could be. established to’ be- private land. ‘The 
Pome to cases where the origin of the land or the nature of the land was 

to be ryoti and to cases where the origin was not known: , ~ + ns 
| But what if the landholder is unable to prove continuous cultivation ‘and the 
nature of the land that it was ryoti or private is not mown? In _sucli‘an event 
resort must be had to the body of the section (185). Three tests are provided under 
this part of the section. One is local customi, the second is whether ‘the, land was 
before ist July, 1898, specifically let as private land ‘and the third is any other 
‘evidence that may be produced. Here again, the three rules are not ite id 
themselves.and create difficulty in- gathering the intesition-of the-Legislature. -By 
local custom, as I understand it—and tha eecislatore must have had in mind—is 
meant the usage in the village of the estate. whereunder. the lands which were 
dealt with in a particular manner were recognised’ by the community or: by. the 
tenants as lands in which they could acquire no occupancy: rights by usage or 
custom and which are in the absolute disposal of the landholder; The treatutent 
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by the Zamindar in his estate accounts giving separate patta numbers, exchanging 
pattas, and muchilikas or obtaining ‘ats’ for short periods with surrender clauses 
and leasing it to tenants at varying rents and changing tenants frcm time to time 
may be a usage which distinguishes ryoti land from private land as pointed out 
by Subramania Ayyar, J., in the Cheekati case}. In some cases it may be that in 
respect of private lands the Zamindar always leased out the land on sharing.system 
while all the other ryoti lands were let out for defnite money rents. All this 


purpose of proving the character of the tenure. of the land or even to show. 7 


, 


was of a different view.) This was also. the view of Wallis and Ayling, JJ., in 


that'an admission of the landholder’s title. contained in a document executed by 
a tenant after ist July, 1898, is admissible to prove the character of the land and 
it was ner cmeeaed by the provisions of section 185. ` They followed the view of 
Sundara Ayyar, J., in Lakshmavya v. Sri Raja Varadaraja Appa Rao Bahadur? an 

dissented from the view of Sadasiva Ayyar, J. The question ‘in ‘my aes 
has now been set at rest by the Privy Council in Bindheshwari Prasad Singh v. Maharaja 
Kesho Prasad Singh*, a decision under section 120 of the Bengal Tenancy Act, the 
language of which is in pari materia. It was there held that admissions in the 
kabuliat regarding the character of the land after 2nd March, 1883, which is the 
date fixed under the Bengal Act, were admissible evidence regarding the cbaracter 
of the land. I shall have occasion to deal with this decision more elaborately later 
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but it is sufficient now to refer only:to this point which was settled by the Judicial 
Committee. (sø also the observation of Gentle, C.J., in Bhandaru Jogi v. Raja Chintala- 
pati Sestharamamurthi'). a ofa aa Pope 2 A 


The policy underlying the Act is that the Zamindar is not entitled to increase. 
the extent of his private land by encroaching upon the ryoti land and converting 
it into private land. He cannot obviously do so after the coming into force of the 
Estates Land Act in 1908. On the question whether he could do so retrospectively 
there was a difference of opinion in this Court between Sir John Wallis, C.J. and 
Seshagiri Ayyar, J., in the Chellapalli cass?. The only extent to which under the 
Act retrospective conversion was permitted is under the proviso to secticn 185 
by the landholder proving that he had continuously cultivated the land himeelf 
or through his servants for a period of 12 years before the ccmmencement of the 
‘Act. Under section, 8 (3) the mere merger did not bring about a conversion of 
ryoti land into private land. If the merger was followed however by continuous 
cultivation for a period of 12 years before the commencement of the Act, it would 
be open to the landholder to claim that the land-is private land notwithstanding 
‘that it was once ryoti. This was the view of Seshagiri Ayyar, J., in the Chellapalli 
‘cass. The Privy Council did rot resolve this conflict when the decision in the 
Chellapalli case? was taken up in appeal in Yerlagadda Mallikarjuna Prasad Nayudu 
v. Somapa?. Since the decision in the Chellapalli case*, the view, of Seshagiri 
Ayyar, E was followed in Sreemantha Raja Yerlagadda Mallikarjuna Prasada Naidu v. 
Subbiah*, by Abdur Rahim and Burns, JJ., and by Sadasiva Avyar, J., in the 
Z mindar of Nuzvid v. Lakshminarayana*. The opinion of Sir John Wallis, C.J., was 
TEE eu Krishnan and Venkatasubba Rao, JJ., in Vesrabadrayya v Zamindars of 
“North Vallur®. : j , 


n. In this state of conflict the question came up for consideration before a Ful! 
-Bench in Bhandaru Jogi v. Raja Chintalapati Sestharamamurthi!, which upheld the 
-view of Seshagiri Ayyar, J., in Chellapalli case*. The effect of the Full Bench deci- 
‘sion then is that even if the land was shown to be ryoti land at some remote past, 
.it is not open to the landholder by proving either letting it to tenants as his absolute 
property or by any other means to show that he has since converted the land into 
-private land after acquiring the Kudivaram interest in such land. except by’esta- 
blishing that for a continuous period of 12 years prior to'the commencement 
of the Act, he cultivated the land himself. In other words, the landholder isnot 
permitted to increase the extent of his private land: even prior to the Act except 
by showing continuous direct cultivation for a period of 12 years. The test of culti- 
vation is the sole and exclusive test in the case where the land is known to be ryoti. 
Even if the land is not known to be ryoti and its‘character is unknown if the inndiond 
is able to establish his continuous cultivation for a period of 12 years before the 
commencement of the Act, the conclusion niay be reached that the land-is private 
Jand. So far, the position is perfectly clear and is well-settled. pod 


A If the character of the land is not known, what are the essential characteristics 
.of private land and what is the nature of proof required to establish that the land 
is' private land when the landlord is not able to prove continuous cultivation for 
a period of 12 years? Is.it necessary even in such a case to prove that the landholder 
cultivated the land personally though not continuously and that he always retained 
his intention.to resume cultivation oris it enough to show that by usage and treat- 
-ment, the land was recognised as private land? Some of the observations in the 
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judgments of this Court lend support to the view that without proof of cultivation 
"at some time and without proof that the landholder intended to resume culti- 
vation even though he had let the lands now and then, it is impossible to establish 


_ that the land is private land. This is the position that is taken up by the learned 


advocate for the appellant in these cases and has given room for attacking the 
finding of the Courts below that the’land has been proved to be private land. ~ 


.__An-éxamination of the decisions which I propose to do presently, would 
‘¢stabligh that the test of cultivation and intention to resume cultivation is not the 
only mode by which the land could be proved to be private land. The essence 


- of private land as understood before the Estates Land Act and under the provi- 


sions of the Act in my opinion as I have indicated already is that the land is the 
,2bsolute property of the Zamindar in which the tenant is not entitled to acquire 
occupancy Tight except by a grant and not by mere letting into ion. By 
ithe Amending ‘Act,’ 1934, the proviso to section 185 was censored to ihe defini- 
tion in section 3 (16) of the Act and is divided into two parts clause (a) and clause (b); 
and it was further altered by Act XVIII of 1936 and as the section now stands, 
clause (a applies' to private lands in estates specified in sub-sections (a) and (b), 
(e) or (6) of clause (2) of section 3 and clause (6) applies to estates within the meaning 
„of sub-clause (d) of clause (2) of section 3. we have held that the suit village is 
‘an estate ünder s¢ction 3 (2) (e) the.definition in clause (a) of section 3 (10) is appli- 
“table to, the ‘present case. The amendments of 1934 and 1936 have also altered. 
section 185 and here again the division.is between the rules applicable to estates 


‘ under ee (b); (c) or. (¢) of clause (2) of section 3 and estates in sub-clause (d) of 


clause (2) of section 3. There is no substantial variation in section 185 which con- 
tains rules of evidence, except that the old proviso is omitted and is transferred 
‘to'clause (10) .of section g as sub-clause (a).. By continuous cultivation for a period 
of 12 under the present definition the land is not dsemed but is treated as pri- 
vate land. That is also a change effected by the amendments.. The. omis- 
sion, therefore, of the old proviso in section 185 is also ah indication in my opinion 
that the test of cultivation is not required where the origin of the land is not known. 
When, the proviso formed part of section 185 the argument was advanced in the 
Chellapalli caset, that the existence of the proviso was an indication that cultiva- 
‘tion though not continuously for 12 years at some time or other is indicated but 
ithere was no room. for such a suggestion or contention as the proviso is iow alto- 
gether omitted from section 185. In none of the clauses in section 185 is cultiva- 


„tion insisted on to prove the character of the land. It is-therefore difficult to see 


on what basis the test of cultivation in cases falling under the first of the defini- 
„tion is insisted on. The attempt in some of the decisions is to uce the test from 
the use of the ions Kambattam, Khas, sir and pannai in the definition and 
also from the words domain or home-farm land. The words ‘ domain? and ‘ home- 
farm ’ lands are not defined in the Act. Wallis, C.J., in the Chellapalli case1, adopts 
the dictionary meaning of the word as given by Webster citing Shemtore. According 


` tto' Webster it means “ the land ‘about the mansion home of a lord and in his imme- 


‘diate occupancy”. Seshagiri Ayyar, J., in the same case quotes from the Ency- 


|”! ‘slopedia Brittanica, Vol. TII: +f Domain’ is synonymous to ‘Dememe’ and is 
"n explained inthe Encyclopedia Brittanica as follows:' . - 


“ Demesne—(Demeine, Demain, Domain, etc.) that portion of the land ‘of a manor not 


ye (1914) 27 MLJ. 718: LLR. 39 Mad. E7 S °°" 
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The modern restricted use of the word as given’ in the Encyclopedia was 
accepted by Seshagiri Ayyar, J., and he concludes that the private land is. confined: 
to the lands surrounding the mansion or dwelling house of the Zamindar. As 
observed by Viswanatha Sastri, J., in a recent case Pentakota Narayudu v. Venkata 
Ramanamurthi}, to adopt the dictionary meaning of these English words 


chase of a lora’ which woulu be the dictionary meaning of these ws to import 
feudal ideas of med.teval knyland into asystem of land tenure in this country without adequate 
justiticanon, urattemao of the Bill which afterwards became Madras Estates 


Engish conception of ‘aememe land’ asa test for diffe.énuating the public domain from private 
lana in a Zaminaar.” . ar om 


« Lxrespectfuly agree with this criticism of the learned Judge and I do not inter- ` 
pret the words in the Act in that restricted sense. In fact, in the arguments before: 
us no attempt was made to restrict it in the manner in which it was done in the” 
Chellapalli case®. In referring to the origin of these private lands I have attempted , 
to show that the granters of private lands took pains to see that the lands were 
dispersed throughout the district in order to secure effective superintendence by. 
these Zamindars over the various placts in the district. There is no reason, 
therefore, to restrict the private lands to lands surrounding the residence of the 
landholder. One’s experience of these zamindaris shows that these private lands- 
are distributed and are to be found in each village comprised in dn estate.’ If 
there were 150 villages private lands were very often to be found in most of the 
villages or at least in a major number of the villages. This is what obtains in the. 
Northern Sirkars and also in the Southern Districts. The framers of the Act could 
not have been ignorant of this simple fact when the definition was framed. In’ 
fact even Mr. Forbes who piloted the bill in the Legislature did not explain the’ 
term in the manner in which it is now sought to be construed. As eyen in the 
arguments before us this restricted meaning of the term is not insisted upon, it is* 
not necessary to pursue it further. Even the word ‘ home-farm ’ is ‘not défined’ 
in the Act and in some of the decisions from this expression it was concluded that, 
it’ must be the land which at some time or other was under the direct cultivation 
of the landholder or at any rate even if it were let to a tenant he intended to resume. 
cultivation. This conception of home-farm land`is negatived and there are’ clear 
indications in the Act itself to show that that was not the intention of the Legislature, 
in using these expressions. Section 19 and section 134 of the Act clearly conttm- 
plate leasing of the land to tenants by the landholder of his private land and even 
exchange of pattas and muchilikas are permitted which negatives the idea of 
cultivation by himself. Further, the very classification of the lands into two" 
categories, lands in which occupancy rights could be acquired under the statute 
and lands in which occupancy rights could not be so acquired is a clear indication ` 
that the test to determine is not cultivation but the nature of the land at its inception 
and also the subsequent treatment accorded to it hy the landlord and by the tenants , 
of the village. The decision in Nagayasami Kamaya Naik v. Yiramasqmi Kons? and 
the Cheskati case‘ clearly bring about the essential distinction betwéen the two 
categories of land and it is that that has`to be established by the evidence... Of, 
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course, it does not shut out proof of cultivation and ordinarily cultivation may be a! 
proper and even a good ‘test but it cannot,be the sole and exclusive test to deter-. 
mine the nature of the land.. . | » F i ‘ a 


The attempt’on the part ofthe learned advocate for the appellant is to deduce’ 
from the use of the expressions kambatiam, khas, sir or pannai in the definition that 
inorder to constitute the land in an estate a private land, it should be the land which. 
the landholder himself cultivated and ciltivation at some time or other must be 
proved. This it is claimed is derived from the meaning of the expressions used.. 
The definition says that private land means ‘ the domain or home-farm land of the- 
landholder by whatever designation known, such ds kahbatiam, ete.” It does not. 
say that'the land would be private land if it is kambatiam, khas, sir of pannai or if it 
ts known to be such. . These words are not explanatory of home-farm land as is evi- 
dent from. the expression by ‘ whatever designation known,’ all that is‘stated is 
that the land goes by the name of those expressions Kambattam, etc. ` Under the: 
corresponding section of the Bengal Act, section 120 in clause (a) it is stated that! 
private land is tee ee a 


‘land which is proved.to have been cultivated’as ‘tamar, riat, etc.’, by the proprietor 
himself with his own stock of by his own servants or hired labour for 13 continuous years. 
immediately before the commencenient of the Act. “ This definition insists cu'tivetion as Emer’ 
etc. and correspondsto the second part of the defisition in the Madras Act whith rec: 
continuous cultivation for a period of 12 years immediately before the commencement of this Act.” ’ 
The first part therefore does notmean thatitshowld have been cultivated as kambattam, , 
khas, Sir of paknat. ‘Under the second part of section 120 (b) of the Bengal Act, ' 
private is cultivated land which is récognised by village usage as proptietors, , 
kammar, girat, sir, etc. The expression by whatever designation known in the’ 
definition in sedtion 3 (10) must have reference to a recognition in the village as” 
hambatiam, etc. The attempt on the part‘of the learned advocate is to make those’ 
words and their import as defined ‘by Wilsdn in his Glossary, the essence of the defini-- 
tion and deduce tnefefrom that proof of cultivation of ‘the lands is the sole test for” 
determining private land. I ‘amp “hot ‘prépared to read the’ section’ in the manner: 
Tiggested: by the learned advocate fot the appellint and whatever may be. the” 
meaning to be attached to these expressions, at present th: definition has not made” 
the meaning of those words the essential part of the definition. “ Kambattam ” 
according to Wilson’s Glossary-at page 254 is used in two senses. One is cultiva- 
tion ‘which a cultivator carries on with'his‘own stock, ‘but by the labour of another: 
the other is the land’which a Zamindar, Jágirdar or Inamdar keeps in is own, 
hands, cultivating it by labourers, in distinction to that which he lets out in farm. 
Khas applies according to that Glossary’ to lands held by Zamin and cultivated , 
by themselves for their own benefit: ‘Sir’ is the name applied to lands in a village , 
which are cultivated by the hereditary proprietors or village, Zamindars themselves 
as their own especial share, ejther by their own labourers and at their own cost, 
or by tenants at will, not let in lease or farm ; these lands were sonistimes 
allowed to be held at a favourable assessment, or‘wére unassessed so ad to provide. 
Nankai; or subsisterice for the proprietor. The term is also.somstimes applied.to < 
lands cultivated on account of the State, or to those in which the revenue js paid 
by the cultivators without any intermediate agent. ~‘ Pannai’ at page 398 means 
‘a fitld, a rice-field, cultivated ground, tillage,. husbandry.’ The two expres-., 
siohs ‘ khas ° and ‘sir? are not in vogue in this Presidency so far as my knowledge 
goes. ‘ Pannai’, as defined by Wilson does not import personal cultivation iby. 
the Zamindar’ The only two words that arè used in this Presidency are therefore 
kambattqm and pannai. The word‘ kambatigm’ is used in a general sense also’_to. 
denote a man’s personal cultivation. It is difficult to infer the nitaning of . 
these words as given. by Wilson in 1855 that the words have the same: ing and 
must be understood in the same sense even at, the present day or at ary sale in-1998 
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when the Estates Land Act-used that expression. As regards ‘-pannai’'as pointed 
out by the Civil.Judge in Nagayasami'Kamaya-Natk'v. Yiramasami Konst, already 
referred to, it is used to denote land in which the:tenants acquired no occupancy 
rights. It is therefore not possible to infer from these expressions particularly 
from the meaning as given by Wilson in 1855 that these words have the same n 

and have the common feature of personal cultivation of the lands by the landhoilaer. 
(Ses also the meaning of the words as given by Baden Powell cited above,) When 
in the second part of the definition the Legislature definitely insisted upon the test 
of continuous cultivation, to determine whether a given land is private iand or not, 
it is difficult to see if the intention of the Legislature even in the first part was to insist 
upon test of cultivation why it did not expressly say so. The reason is according 
to me that these lands in estates have acquired a different character by reason or , 
a continuous ‘course of treatment and could easily be ascertained by reference to 
the documents such as village accounts, pattas and muchilikas and the other mode 
or manner in which the landholder enjoyed these lands whether the lands were or 
were not private lands. The same idea is contained in the Bengal Act. In the 
village the tenants know with certainty which lands are private lands and which 
lands are ryoti lands in which they acquire occupancy rights, It is therefore difficult 
to infer from the first part of the definition that cultivation is the test and is the 
exclusive test and the sole test for determining the nature of the land. Further, 
this view receives support from section 185 which deals with evidence. If what 
is to be established under the definition is cultivation, it is difficult to understand 
why the Legislature permitted specific letting before 1898 as a test or as admissible 
evidence to prove the character of the land.. The idea of letting is diametrically 
opposed to the idea of cultivation. Again local custom which is permissible under 
‘the first clause of section 185 is also unnecessary and could not afford evidence of 
proof of cultivation. If according to the usage in the village the land was recog- 
nised as private land that is also a factor which goes to establish according to the 
section that the land is private land. The only clause under which cultivation may 
be proved is under clause (3) of section 185 which contemplates any other evidence 
that may be produced. ing therefore the definition with section 185, it is 
impossible to infer from the definition of the first part that the Legislature intended 
to-lay down the test of cultivation as the sole and exclusive mode of determining 
the character. or nature of the land. 


This leads me to a consideration of the decisions reported and unreported which 
have been placed before usin the course of the arguments by either side. The 
decision in hmaypa v. Sri Raja Varadaraja Appa Rao Bahadur*,is a decision relating 
to the Nuzvid Estate of which the Gannavaram estate wasa part. The suit was 
instituted by the Zamindar to eject the defendants from certam lands in a village 
‘which he claimed to be soverwn or private lands in which he possessed both the 
kudiwaram.and the melwaram rights. The defendants, the tenants, denied the 
right of the plaintiff to kudiwaram and claimed occupancy rights in the lands and 
contended also that the civil Court had no jurisdiction to entertain the suits as the 
lands were not private lands but were ryoti. The tenants were successful in the 
first Court, but on appeal the District Judge reversed that decision holding hat 
the lands were the private lands of the Zamindar in which he owned both the warams. 
He relied upon the use of the word ‘ soverum’ in the accounts and in some of the 
muchilikas which according to him indicated that the Zamindar was the owner of 
both the warams. There was also other evidence which established that the Zamin- 
dar treated the lands on a different basis from ‘ seri’ or ryoti lands in his estate. 
In the survey of 1870 the two classes of lands were differently numbered and in the 
accounts the Zamindar was shown as owner of the lands and not the cultivating 
tenants. The pattas of 1897 contained express admissions by the tenants that the 
lands were ‘ sovsrum * lands’and that they had no jeropati or occupancy rights. The 
Zamindar. also’ paid the water rates himself while'in the case of € seri’ lands or ryoti 
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lands, the water cess was. collected by the Government directly from the ryots. 
There was an assertion by the Zamindar in 1892 that the lands were private lands 
and the ryots-admjtted the full proprietary right of the Zamindar in the lands. 
From this evidence the District Judge concluded that the lands were private lands. 
There were second appeals by the.ryots against the decision of the District Judge. 
The main argument on their behalf was that the interpretation of the word ° soverum ; 
giyen to it, by the District Jutge that it comprises both the warams was not correct 

this argument found favour with the learned Judges, Sundaram Ayyar and 
SAdasiva Ayyar, JJ., who heard the appeals. ‘ Soverun’ denoted either the owner- 
ship of both the. warams or of melwaram alone and so the use of the word in the 
documents was inconclusive to establish the ownership of both the warams by the 
Zamindar. The learned Judges, however, were of opinion that this error on the 
part of the District Judge did not vitiate the finding as there was undoubted evidence 
afforded by the treatment of the lands by the Zamindar and the admission of the 


in consideration of his being responsible for the collection and payment of the State revenue. The 
private Jand in his own occupation was itself exempt from the payment of any revenue.” 


in respect of the land extending over a long period of years. The treatment refer- 
ted to is the mode of dealing with the lands as separate from ryoti lands in the 
survey and also in the village accounts. Admissions by the ryots before 1898 were 
also taken into consideration to determine the character of the land. There is 
no proof in that case that the lands were ever cultivated by the Zamindar nor was 
there any specific.reference to an intention to resume’ cultivation at any future date. 
The definitely falls under the first part of section 3 (10) and is clear authority 
forthe view that there may be other modes of proof other than cultivation by 
which an inference that the lands were private may be drawn. This’ decision 
it must be mentioned was never questioned or disputed or doubted in this Court 
and is good law. ,The decision was pronounced by two eminent Judges who had 
considerable experience and intimate knowledge of land tenures of this presidency 
and is entitled in my opinion to the greatest weight. The decision in Artharama 
Babu v. Arthapadhi! is also a claim by a purchaser from a Zamindar of lands which 
were claimed to be private lands. . All that is stated in the course of the judgment 
at page 250 is that the burden of proving that the lands are home-farm lands is 
on, the Zamindar or his representatives. This is clearly laid down by section 
185 of the Estates’ Land Act: and then it is added that 

"the question of possession, that is, whether the Zamindar had been in direct possession 
through his private servants is the most Important fact to be considered in such cases.” 
This decision is not’an authority for holding that cultivation is the test. 


There are two decisions in Chintam, Reddi Sanyasi v. Sri Rajasagi Appala Nara- 
simha Raja Guru’ and Markapulli Reddiar v. Thandava Kons*, which have been referred 
to but they do not throw any light on the question under consideration. 

. _ I nowcom» to the decision in Zamindar of Chellapalli v. Somaya‘, on which strong 
reliance was placed by the learned advocate for the appellants and which is the 
————— - oOoOoOooronrmr—r—00OON0ee _ 
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basis in the later decisions for holding that the test of cultivation or at any rate an 
intention to resume cultivation at a future date should be applied. In that ens 
the lands were definitely. proved to be ryoti lands to start with. The Zamin 
was not able to prove continuous cultivation for a period of twelve years before the 
.commencement of the Act.. He relied upon the treatment of these lands in his 
accounts and also admissions in muchalika executed by,tenants in proof of the con- 
version of the lands from ryoti into private. Both the learned Judges agreed on the 
question that even assuming that retrospective conversion was permissible under the 
Act such conyersion could be proved by other means than that of cultivation for 
a continuous period of 12 years prior to the commencement of the Act. Both the 
‘learned Judges agreed on the finding of fact that the Zamindan failed to prove 
conversion even by such evidence. Seshagiri Ayyar, J., took the view that retros- 
pectiye conversion was not permissible except to the extent to which it was recog- 
nised by the proviso to old section 185 which is now the second part of the definition 
ju.section 3 (10). , Wallis, C.J., differed from that view. In the result both the 
learned Judges agreed in holding that the lands were not shown to be private lands. 
The discussion by Wallis, C.J., of the question whether actual conversion from ryoti 
into private land, has been established by the evidence commences at page 345- 
He. starts the discussion by formulating the, question that it is necessary in order 
to prove actual conversion from ryoti into private land, there should be very clear 
| satisfactory evidence ; and then he proceeds to examine whether the evidence 
adduced in the case was sufficient for the purpose. The learned Judge adverts to 
the attempt of the Zamindars after Chockalingam Pillai’s case, to introduce ‘in pattas 
and muchalikas clauses-negati the existence of occupancy rights and to achieve 
this object they very often introduce the description of the lands as kambattam or . 
home-farm land even though the lands were never cultivated by the Zamindar and 
he had no intention of so cultivating it. He also pointed out that the Zamindar in 
that case increased the extent of his private land from what it was in 1836, namely, 
102 acres to about 800 acres by the date of suit which is definite evidence that the 
indar was endeavouring level best to withdraw public land and convert 
it into private land so as to prevent acquisition of occupancy rights by the ryots. 
It was found: that the lands always cultivated by the tenants. The learned 
Judge ‘observed at page 346’ that it was necessary for the Zamindar to establish 
that’ the lands were at some time domain or home-farm lands and the acquisition 
of kudiwaram right by the Zamindar at a subsequent date would not by itself; have 
the effect of converting what was once ryoti into private land. In that connection 
y 6 


he observed'at the bottom of page 346 : ad 

d è p f y a 

” “Tt does not scem to me that calling the lands kambatiam and | them on termis which 
negative ight with a view to prevent the assertion of such is sufficient to convert 
them lato prijate anda within the meaning of the definition.” 


Tp other ‘words, the sentence in-the context means that if the Zamindar once knew 
1¢ nature of the land to be ryoti, by mere introduction of the description of the 
lands as kambatiam in-pattas and muchalikas which in the very nature of 
myst be a colourable description would not convert the land into private land. 
It must be remembered that even according to the proviso to section 185 the only 
test, that is permissible to prove conversion of what was once ryoti into private land 
is the test of cultivation. Having this in mind I should think the learned Judge 
observed at page 347: .. - oS 
. 9!The Subordinate Judge has found and I agree with him that the suit lands were never cultivated 
Dea a A A tor ee oh e te ween ake eee 
o ea tenants, 
Pisarna paru of ie nade ortha Kid ai Let oo Me o A aT r mentioned 
a aan . In Budley v. Buthise*, it was Held that sir land is land which a Zamindar has culti- 
vated and intends to retain as resumable for cultivation by himself even when from time to 
he demises it for a season. J think that this test may well be applied here, and that, as the plain- 
has failed to satisfy it, the appeal fails and must be dismissed with costs.” r 5 
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‘This paragraph is the foundation for the argument of the learned advocate for th: 
appellants in the present case and is also responsible for some of the observation 
in the later cases for concluding that the test to determine the character of th 
land and the sole test is proof of cultivation by the Zamindar himself and proo 
that he intends to retain or resume for cultivation by himself even when from tim 
to time he demises it for a season. The learned Judge was called upon to decid 
the question as to what should be established in order to prove conversion of thi 
land into private land. -He was not called upen to decide upon the language 0 
section 3 (10) the essentials as‘to-what constitutes domain or home-farm lands 
Reference to -colourable-description in’ the pattas and muchalikas of the land a 
kambattam is a clear indication: that what the learned’ Judge had in mind was wha 
was definitely known to be ryoti land and not a case where the character of thi 
land is unknown and for the first time the Court is called upon to determine it 
nature on the evidence adduced. ‘-In the last sentence in the paragraph extractec 
above, the learned Judge is careful-enough ‘to say that ‘ this test,’ that is, the tes 
of cultivation‘and the intention to retain may well be applied bere, that is in thi 
present case, in which the question of conversion and conversion alone is unde 
consideration. In my opinion this passage cannot ‘be treated as an authority fo: 
the interpretation by the learned Judge of section 3 (10). Seshagiri Ayyar, J. 
after referring to ‘ domain °-or ‘ home-farm’ land at page 350 refers to the provis 
and observes = ' “ R . : 

“The object of the proviso is to enable the landlord to say that although the land was sri 
he‘has by his own servants, or by hired labour cultivated the land for 12 years preceding the Ac 


and that consequently it should. be regarded as his home-farm land. An irrebuttable re aes 
should be drawn from such a conduct. Ifone remembers that a home-farm land is that which ha 


been ordinarily cultivated personally by the landlord at the outset, the meaning of such a reservatio! 
in favour of the landholder will be apparent. This conclusion carries out the scheme of the Legis 
lature which seems to be oppoded to the. augmentation of the private land of landholders, excep 


in the special instance mentioned in the proyjso to section 185. , 
The learned Judge here uses very guarded language and says that home-farm lanc 
is that which has been ordinarily cultivated personally by the’ landlord at the outset 
thereby’ implying that it need not necessarily be always under cultivation and tha 
at the time’ of the determination of the question there should have been proof tha 
there was cultivation ‘and the’ reservation in the proviso to old section 185 wa 
intepded to benefit the landholder to the extent of the cultivation which he conti 
nuoualy carried on at or about the time of the commencement of the Act. -Iti 
somewhat curious that the’ decision in Budley v. Bukhtes which is referred to b 
Sir John Wallis, in his judgment is also a case of attempted conversion of land in th 
occupation of.cultiyating tenant into ‘sir’ or ‘panna’ land. The appellant wh 
was the tenant in that case asserted that the land in'his holding was held by hin 
for over 12 years as an ordinary ‘cultivator. The lands were however entere 
later in the revenue papers: as ‘ sir’ land. : He therefore applied to the Settlemen 
Officer for the correction of the'record: and: for registering him as a tenant witl 
rights of occupancy. This application was opposed by the Zamindar who claime 
that the land was his ‘sir’ and had actually been cultivated by him ‘until th 
preceding year when it was,let by his son to the appellant.’ The Settlement Office 
after enquiry found that the case of the tenant was true, that the land was cultivate: 
for more than 12 years.by him and that while-under his occupation the Zaminda 
had recorded the land as ‘ sir’ although it was never cultivated by him. He therefor 
directed that the appellant should be recorded as tenant with rights of occupancy 
The ‘Zamindar instituted a subsequent suit contesting the correctness-of the decisio: 
of the Settlement Officer and claiming that the land was ‘his ‘sir’ land. Th 
Zamindar failed before the Munsiff but was successful before the Subordinate Judg 
who reversed the decision of the Munsiff dismissing the suit and upholding th 
contention of the Zamindar as the land was registered in the Revenue papers a 
‘sir for more than 1a-years. ‘There was a further appeal to the High Court whic. 
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winted out that the proposition applied by the Subordinate Judge was wholly 
sound and that the “mere entry of land as sir will not make ita seer land.” Were 
his so, it would be in the power of every Zamindar to convert the whole of the land 
f the village into seer by simply recording it as such. Sir land, as we understand 
t, is land, which at some time or other has been cultivated by the Zamindar himself, 
nd which although he may from time to time for a season demise to shikmees' he 
esigns to retain as resumable for cultivation by himself or his family whenever 
is requirements or conveniences may induce him to resume it. The Settlement 
)fficer had ruled that seer land was land which had been cultivated by the Proprietor 
nd the Subordinate Judge was in error when he denounced this ruling as erroneous. 
ust as there was colourable description of the lands in the decision in the Chellapalli 
1s61, in the pattas, negativing occupancy rights of the tenants, in this case also the 
‘amindar got the entries in the revenue records as seer land which, of course, 
vould not have the legal effect of changing the character of the. land. The test 
f cultivation, therefore, was applied.in both cases to establish conversion of ‘Tyoti 
and into private. The two decisions are not certainly authorities for interpreting 
he language of the definition. There was.an appeal in the Chellapallt case’, to the 
‘ivy Council and the decision of the Judicial Committee is Yerlagadda Mallikarjuna 
"asad Nayudu v. Somaya’. ‘Their Lordships of the Judicial’ Committee accepted 
he concurrent findings of fact as to the lands’ being ryoti which is the opinion ofboth 
he Judges, Sir John Willis, C.J. and Seshagiri Ayyar, J., though they differed on the: 
question of law. The Zamindar as pointed out by the Privy Council attempted 
o prove that by custom the lands were his private lands but failed in his attempt. 
Cheir Lordships of the Judicial Committee quoted the passage from the judgment 
f the Chief Justice just cited above and observed at page 405 K 
_ , “f that the test is obviously suggested by section 185 of the Act.and was tightly:applied by the 
hief Justice.” os ees ~ 

Upon, this observation of the Privy Council the argument was based 
hat the sole test of cultivation as the. essence of the definition of. private land in 
sction g (10) was accepted by the Privy Council and-therefore must be taken as 
mal. In my opinion this proceeds on a total misapprehension of the remarks of the 
udicial Committee. The test:suggested by section 185 must necessarily refer to. 
he proviso to section 185 where alone ‘cultivation’ is referred to. In the thrée 
ategories of evidence referred to in the body of the section no reference is made to 
ultivation. Their Lordships,.therefore, must have meant when they approved 
he test laid down by Sir John Wallis, C.J., that in order to establish conversion 

“ you must prove cultivation or intention to retain as resumable for cultivation these lands.” 
“hey were not. considering the definition of private land in section’ 3 (10). 
t is a clear case in which to start with ‘the’ land was known to be ryoti 
and and section 185 had no application except the proviso which relates to culti- 
ation for a period of 12 years in which case the land according to the old section’ 
vas deemed to be private land even though it is known to be ryoti land atits incep- 
ion. Sresmantha Raja Yerlagadda Mallikarjuna Prasada Naidu v.'Subbiah?, is a case 
1 which the question of conversion of ryoti land into private land arose Be consi- 
eration. Both the learned Judges Abdur Rahim and Burn, JJ., accepted the view 
f the Seshagiri Ayyar, J., that retréspective conversion was not permissible except, 
> the extent recognised by the proviso to section 185. There was no proof of direct. 
ultivation in that case. Abdur Rahim, J., at page 281 states the effect ‘of the 
ecision as follows : i a ae 

“The question what is home-farm land and what is ryoti land within the meaning of this Act. 
es been discussed in a ‘number of cases of this‘Court and the general conclusion arrived ‘at is that 
roti land is land which is in the tion of the cultivating ryot in.contrast with the home-farm 
nd which the Zamindar is entitled to deal with in any way he chooses by contract without 
zing hampered by the provisions of the Estates Land Act.’ ` i 
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And then the learned Judge refers to the decision in Zamindar dacs ts v. 
Somaya}, which was confirmed by the Privy Council in Yerlagadda Mallikarjuna. Prasad 
Napudu v. Somaya? and the test laid therein. The main object of section 185 was 
considered as laying down rules of evidence showing whether the land in question 
is, ryoti or private and that by mere letting out on lease the land which was once 
ryoti was not enough to convert the land into home-farm land. Burn, J., 
examined the scheme of the Act and at page 291 observed : Ais ais 


a fs f i 

, _“ The scheme of the Act appears to me to be to divide all cultivable land into two categories (1) 
private land—the entire interest in such land is vested in the Iandholder. The temporary tm of 
cultivators of such land are based on contract. They cannot acquire occupancy rights except by the 
deliberate action of the landholder. (2) Ryoti land—m all such land two scparaic interests exist—the 
melwaram and imdiwaram interest—the former is vested in the landholdey and the latter in the ryot. 
~ -Itseems to me that one main o ject of the tenancy law is to preserve these two interests and kéep 
them s ; The kdhanm ea e bein e ct ee never e . ‘The 
landholder cannot prevent the acquisition of the right by a ryot. This is so even where a decree had 
been obtained before the ing ofthe Act . . . . . . A landholders can hold the kudiwaram 
interest in one case only, t.6., he possessed it before he became the landholder—(mde Exception 
to s¢¢tion 6) and even then the two interests remain separate.” i = BN ee 


The learned Judge construes the decision in Zamindar of Chellapalli v. Somayyq? 
and Yerlagadda Mallikarjuna Prasad Nayudu v. Somaya? as laying: down the test to 
_ be applied in deciding whether conversion has really taken place or not (vide page 
293, bottom). Even if there was letting, if there is intention on the, part of the 
lessor to resume direct cultivation the land may be presumed to be private land. ` 


ist. The decision in Veerabhadrayya v. Zamindars of North Vallur® is rio longer good 
law in view of the decision of the Full Bench in Bandara Fog: v. Rajah Chintalapati 
Sestharamamurthi*, The learned Judges were of opinion that retrospective conver; 
sion of ryoti land into private land was permissible under the Act even apart from 
proof of cultivation.for a continuous period of 12 years before the commencement 
of the Act. The only importance of this cecision is jn dealing with tvidexice to 
determine the nature of the land. Venkatasubba Rao, J., points out the distinctióñ 
between the two species of lands (1) Immemorial kamatan ; (2)'lands relinquished 
by ryots and absorbed into Zamindar’s kamatafn lands. He adverts to'the dist 
tinction that is kept in the records maintained by the estate between the two caté 
gories of lands and the lands in dispute in that case were lands falling under the 
second category that is lands which were originally ryoti but subsequently added 
to the, Zamindar’s private land. On the evidence the conclusion ‘of the ‘learned 
udge'was that the indar had establishad conversion ‘and with this conclusion 
is J., also agreed. There was a specific finding in that case that the Zamindar, 
failed to establish direct cultivation by himself and the question was decided mainly, 
on the documentary evidence in the case. Here again even for inferring conversion 
the test of direct cultivation was not insisted on. = í Sie tote T 


' There is the decision of a single Judge of this Court by Madhavan Nair, J. 
(as he then was) reported in Chinnarigadu v. Rangayya® which deals with a case of 
private land. In that case the land was not known to be ryoti land“to start with 
and the question had to be ‘decided on the evidence whether the land was private 
land or not. ` The lands in. the village were known as “khas’, ‘Khas Bhaghayat? 
which indicated that the lands were cultivated by the Zamindars themselves. “The 
learned Judge considers the question azcone which falls to be decided under section 
185 of the Estates Land Act, the burden of proof undoubtedly being on the plaintiff, 
the Zamindar. The evidence in the case showed that from 1877 onwards the land, 
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was let to tenants and it was not known how it was dealt.with prior to that date. 
There were leases from 1877 to.1891 which contained a description. of the land in 
various ways as kambatam, samastanam khanigi and also contained surrender clauses. 
The pattas issued to the tenants were described as sagupadi pattas, in contra- 
distinction to pattas given to tenants who possessed occupancy rights in the lands. 
There was a Ae of tenancy and the rates of rent algo varied from time to time. 
Sometimes rent was collected in kind and sometimes according to the varjed cash 
rate in the village. The ryots were allowed in some cases to continue, in possession 
of the lands from year to year. On this evidence it was held that the finding of the 
Courts below that the land was private land was justified. Refererice was made 
in the judgment to the Chellapalli case} and to the test of cultivation by the Zamindar 
that was laid down in that case. The evidence of direct- cultivation was of course 
agin ek the case but all the same having regard to the dealing by the Zamindar 
of the lands in a manner as he liked, it was held that that was sufficient proof that 
the land was private-land. No doubt in that case it was not contended that. the 
test of cultivation alone is the determining factor but Chellapalli caset; was distin- 
guished on the ground that it related to a land-which was originall ryoti and the 
Zamindar attempted to prove that there was conversion. This decision’in my 
opinion establishes that apart from the test of cultivation there may be other modes 
by which the character of the land may be determined ; and in doing so the evidence 
referred to in sectioa 185 as permissible evidence may be taken into consideration. 
The treatment of the land by the Zamindar under leases, the terms of which were: 
determined by him at his pleasure and the recognition by the tenants that they 
had no occupancy rights in the lands were considered as sufficient to warrant the 
inference that the land was private land. Ryoti lands were treated in a different 
manner from the private ee Fe i 


Kondayya Rao v. Nagana? a decision of Wadsworth, J., related to conversion 
of private land into ryoti under a document by which conversion was bròught 
about. The learned Judge defines at page 781 ‘ home-farm ° land as land regarding 
which the landholder at least retains an expectation that he will at some not too 
distant a date use it for his tae a ae and enjoyment. This test, it is claimed, 
follows from the decision in the Chellapalli caset.. The learned Judge, however, 
in laying down this test docs not insist upon proof of direct cultivation at some time’ 
or other to establish that a land is home-farm land. A mere intention or an expecta- . 
tion to cultivate it even if it be at a distant date was enough according to the Jearned 
Judge to constitute the lands home-farm lands. This de -ision was carried in appeal 
under clause 15 of the Letters Patent in Koadayya v. Naganna®, which wag,heard;b 
Sir Lionel Leach, C.J., Venkataramana Rao and Krihtaswarnl Ayyangar, i. 
The majority of the Ju Krishnaswami Ayyangar, J., dissenting, confirmed the 
decision of „ that the land was converted effectively into ryoti land, 
as the landholder sold the kudiwaram right under the document but retained only 
. the melwaram right and they also further held that some of the’ terms in the 
sale deed which were inconsistent with the land being ryoti would not alter the 
nature and effect of the conversion of the land into ryoti. The only impor- 
tance of this decision in my opinion, so far as it throws any light on the present 
discussion, is stated at page 726 by the learned Chief Justice that the, essential 
characteristic of ryoti tenure is the permanent vesting in the tenant of the- kudi- 
waram interest and the permanent retention by the landholder of the melwaram. 
right. It would follow from this defmition of the nature of ryoti tenure that if 
there is no such permanent vesting of the kudiwaram right. in His tenant in a 
particular piece of land and both the rights were retained by the landholder it 
would be private land if otherwise the land is not shown to be ryoti land to 
start with. Krishnaswami Ayyangar, J.,-who dissented from the majority view 
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differed from them and held that a mere conveyance of the kudiwaram interest did 
not amount in that particular case to a creation of a ryoti tenure in. the. land 
conveyed, This decision really lays down the test for determining what constitutes 
in law a conversion of private land into ryoti which is really the converse sof the- 
conversion of ryoti ine kes private. abo 4! 

“The next’ decision which is of importance is the unreported judgment .of 
Krishnaswami Ayyangar and Somayya, JJ., in C.M.A. No. 311 of 1943. The lands 
in that case were in an inam village which became an estate under the Estates Land 
Act (Amendment Act XVIII of 1936) ; and thé sole question for decision was whether 


the lands in suit were or not private or home-farm land of the landholder. l 


It would not be out of place at this stage to advert briefly to.the position of the’ 
inamdar who owned the kudiwaram in an inam village prior to the Estates Land 
Act, 1908, and thereafter. Before the Act of 1908, the only question in an inam, 
„village was whether the inamdar owned or not the kudiwaram interest in the lands, 
In many villages the distinction between what was known as privatelandin perma- 
nently settled estates did not obtain. The tenant in the land could acquire occupancy 
' rigats either by grant or by prescription. Section 3 (2) (d) of the Estates Land 
Act, 1908, converted some of the inam villages into estates by enacting that if mel. 
waram in a village was granted in inam to a person who did not own the kudiwaram 
right thereof and if the grant was either made or confirmed or recognised by the 
Government it was an estate.. If the inamdar owned the kudiwaram jn the village 
on the date of the grant the grantee,of the melwaram would not be a holder of an 
estate. In respect of inam villages which became estates under this definition the 
Legislature consciously or uncgnsciously applied the broad division of the land into 
private land and ryoti land and an exception was however recognised under section 
8 that if before or after the commencement of the Act, the inamdar acquired the 
kudiwaram interest in any land comprised in an estate falling within clause (d) 
of sub-section (2) of section 3 such lands ceased to be part of the estate. It followed 
therefore that under the old Act even after the date of the grant if the inamiar 
acquired kudiwaram interest in any particular land whether the acquisition was 
before the Act or after the Act it did not matter, the land ceased to be part ef the 
estate and therefore ceased to be part of the ryoti land. In such cases it was not 
necessary for the inamdar to show that in respect of such lands the test in section 
3 (10) of the lands being private is fulfilled in order to prevent the acquisition of 
occupancy rights in such lands by a tenant who is let into possession after the Act, 
When we:come to the Act of 1936, the situation however was completely altered 
and inam villages were made estates irrespective of the question whether the grant 
was of melwaram alone or not and also irrespective of the question’ whether the. 
grantee owned the kudiwaram interest at the date of the grant or not. Under 
the definition of private land in estates falling under section 3 (2) (d)' of the Act, 
a special definition of private land was embodied in clause (È) of section 3 (10); 
the inamdar or landholder could prove that the land is private land within the 
meaning of the definition if he proved continuous cultivation for a period of 12 
years cither before 1st July, 1908 or before the 1st November, 1933, but in either 
case he must further prove that he had since retained his kudiwaram interest without 
converting it into ryoti land. The first clause section 3 (10 (b) is the same as the 
first part of clause a) of section 3 (10). Under sub-clause (b) (iv) a furthér > 
tion was oi in the case of lands in which the landholder had acquired the 
entire kudiwaram interest in a land before the rst November, 1933, for valuable 
consideration ; but if the purchase was at a sale for arrears of rent, it is further 
necessary for the landholder to establish that there was continuous cultivation for 
a period of 12 years since the acquisition of the land and that he had not converted 
the land into ryoti. “Section 8 (5) recognises a limited right of letting of land in 
respect of which there is a prior adjudication that the tenant had no occupancy 
rights which adjudication was before the 1st November, 1933, to let the land for 
a period of 12 years, from the commencement of the Amending Act, 1936, on his 
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own terms. , The rules of evidence in ‘section 185 were also altered as a conse- 
quence of the’ alteration of the definition in section 3 (10) ; in the second proviso 
to that section: two sub-clauses were added. Under the first sub-clause, the expres- 
sion in a lease or patta of the land executed or issued on or. after 1st July, 1918, 
implying that a tenant has no right of occupancy shall not be admissible in evidence 
for,the purpose of proving that the land concerned was private land at the com- 
mencement of the tenancy; and under the second clause such expressions would 
not by themselves be sufficient for proving the land concerned as private if con- 
tained in leases executed or issued before the Ist July, 1918. ' 


In C. M. A. No. 311 of 1943 the learned Judges had to consider whether the 
lands in suit were home-farm or private land witnin the meaning ot the frst clause in 
section 3 (10) (b), i.s., ‘ domain ’ or ‘ home-farm ’ land of the lanaholder by wuatever 
designation ‘known such as, kambatiam, khas, sir or fannat: and it 1s the same word 
for word as the first part of the clause (a). There was proof that the lanahoiacr 
was the owner of both the warams but he was not able to establish direct cutu- 
vation. The learned Judges held that mere proof that the landholder was the 
owner of both the warams would not be sufficient to constitute the land private land. 
The question had to be decided on the documentary evidence in the case and the 
other facts established by documents and leases produced -in the case. lt was 
argued in that case on behalf of the tenants that the test of actual and direct culti- 
vation by the landholder even though he might let it on leases for some season, OT 
an intention of cultivating it himselt should be proved to satisfy the requirements 
of the definition relying -upon -the decision-in the Chellapalli caset. This decimon 
it was held by the learned Judges and the tests propounded therein apply only to 
cases where the land was admittedly ryoti land to start with and was inappucable 
to cases where the character of the land in its origin was unknown. The acfiniuon 
is not confined to lands which are known as khas or sir and they are given only as 
examples. If the lands are known by these expressions they would be domain or 
home-farm land. But even in the case where these expressions are not shown to 
have been applied to the lands in dispute it did not follow that by that reason alone 
they are not domain or home-farm lands. If the land is continuously cultivated 
for a period of 12 years it is unnecessary to go to clause (1) to determine the character 
of the land. The very fact that the definition recognises and includes in ıt lands 
which are shown to have been cultivated as private lands is a clear indication that 
there may be other lands which need not satisfy the test of cultivation. The 
leases in the case established that there was a change in the personnel of the tenants 
from time to time, the rent was varying and that the tenants had a right only’ to 
enjoy the produce from fruit-bearing trees other than iluppai trees but had no right 
to cut them, that the tluppai trees exclusively belonged to the landholder and that 
the lands were leased out by public auction to the highest bidder. The cumulative 
effect according to the learned Judges of all these circumstances is to establish 
that the lands are home-farm or private lands. There were also other circumstances 
showing that ‘the landholder treated himself as the absolute owner of both the 
warams and the tenants themselves recognised such ownership in unambiguous 
terms. This case, therefore, is an authority on the construction of the definition of 
private land and establishes that apart from’ proof of actual cultivation or an inten- 
tion to resume cultivation at a distant date, there may be other tests by which'the 
nature and the character of the land could be determined and that the decision 
in the Chellapalli case, and the tests propounded therein are not the sole and exclusive 
tests in order to determine whether a land is private or home-farm land or not. 
The learned Ju held that on the evidence it was established that the lands 
were private jands. This decision more or less is analogous to the decision in 
Taksa v. au Raja Varadargja Appa Rao Bahadur*, on facts though no reference 
‘was made to it. - 
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‘ -I now come to the decision in Jagadsesam v. Kuppammal+, on which 
střong reliance was placed by the learned Advocate for the appellant and which 
was also considered in some of the unreported decisions of this Court. The case 
related to lands in a village which is part of the Tanjore Palace Estate. Itis an 
inam village which was an estate under section 3 (2) (d) of the old Act or in any 
event under Madras Act XVIII of 1936 and the question was whether the lands 
were private lands or ryoti lands. The Tanjore Palace Estate was by treaty 
ceded in 1799 to the East India Company by the then Raja, under which the 
company acquired a right to collect revenue of the lands in the Tanjore country. 
This was continued till 1855 when the Raja died and the villages lapsed to the East 
India Company. On representations made’ by the senior widow of the last Raja 
on 2ist August, 1862, after she was unsuccessful in the litigation which was finally 
disposed of by the Privy Countil, the estate was made over to the senior ‘widow. 
There was again litigation in 1866 between the Ranees when a receiver was appointed 
by the Court to manage the estate. The village in suit was ultimately allotted 
to one Subhanandaji Bhonsle Sahib ; but the properties were subject to a charge 
and the plaintiff therein purchased them in auction on 2nd September, 1940, 
in execution. of the charge decree. The village of Kaduveli which was the subject- 
thatter of the suit was the village proper and had a hamlet called Ponavasal. The 
earliest document in the case indicated that the lands in the village of Kaduveli 
and its hamlet Ponavasal were ryoti lands in which the ryots had occupancy rights. 
During the management by the Government in 1860-61, the accounts showed 
that from the total beriz the melwaram and service manyam melwaram are deducted 
and the balance was treated as miras thunduvaram. The lands during the period 
of man nt of the receivers were leased to tenants but from a document Exhibit 
P-16 of the year 1873 it appears that the cultivators received an advance for purchas- 
ing seeds for wet lands and that the village was “ in aman” which term according 
to the ordinary meaning denotes that the lands were under direct cultivation, 
though the learned Judge, Wadsworth, O.C.J., expressed a different opinion. 
There was no other evidence of any direct cultivation of the lands. The effect of 
confiscation by the Crown of the lands did not affect the rights of the mirasi 
proprietors., The learned Officiating Chief Justice accepted the interpretation 
put upon the word “ Domain” b allis, C.J., and agiri Ayyar, J., in the 

li cass, as meaning “land immediately surrounding the mansion or 
dwelling house, the park or chase,” and would connote land appurtenant -to the 
mansion of the lord of the manor, kept by the landlord for his personal use and 
cultivated under his personal supervision as distinct from lands Jet to tenants to be 
farmed without any control from the lord of the manor other than such control 
as is incident to the lease. The learned Judge further observes : 

“Tt seems tq ys that the sub-clause (b) (1) of the definition is intended to cover those lands which 
caine Obwiouaty Ahat woul ANE te ised as the domain or hame-farm, that is to 
say, lands appurtenant to the landholder’s residence and kept for his enjoyment and use”. 

I have already shown that this narrow definition of “ domain ” or “ home-fatm ” 
land -doeg not fit in with the nature of private land as understood both in oral 
and in this Presidency. Reference was made in the course of the Judgment to the 
unreported decision of Krishnaswami Ayyangar and Somayya, JJ., but the learned 
Judge differed from the view expressed in that case that the decision in the Chella- 
palli case? and Yerlagadda Mallikarjuna Prasad Nayudu v. Somayya*, were confined 
to lands which were originally ryoti but which were claimed to fe been converted 
into private land. Apparently from the trend of the reasoning of the learned 
Judge at page 703, the learned Judge was not inclined to accept this distinction 

c in the unreported decision. In the opinion of the learned Officiating Chief 
Justice, Krishnaswami Ayyangar, and Somayya, JJ» dealt with the definition of 
E ee L 
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private land in a way which was inconsistent and which was irreconcilable with 
the decision of the Privy Council in Ysrlagadda Mallikarjuna Prasad Nayudu v. Somayya* 
He was however inclined to accept the correctness of the decision in the unreported 
case on the „broad facts and remarked : 


“ but with some of the observations contained in that judgment we must express our respectful 
t.?? 


Le 


cultivated directly by the landlord for the required period. It seems to us that the defmiton read 
as a whole indicates clearly that the ordinary test for ‘ private’ land is the test of retention ee 


idbolder and his establishment in order to those lands in the special category of private lands 
in which a tenant under the Madras Estates Act cannot acquire occupancy rights. 


It scems td us that there are no materials in the t care to show that these lands have been 
so cultivated or retained by thelandholder. It is said they'are situated within a mile or two of once 
of the in the estate ; but they were not in origin home-farm lands, before the seizure of the 
estate from the Raja, and secing that the estate has under successive receivers almost conti- 
nuoualy since the re-grant there is no evidence that the grantee treated these lands as lands kept for 
eee ae e ooa Di nal supervision. Seeing that the 

cannot come under any other clause of the definition than clause (6) (1) of sub-section {0} 
afisection gaad baying to.the fact that the presumption is in favour of the ryoti character of the 
lands, we must hold that the plaintiff has failed to prove that the lands are private lands”. 

In this passage he seems to hold and lay down varying tests. In the first place 
lands which are far away from the residence of the landholder would not be private 
lands. He emphasises the distance and adverts to the circumstances that the 
lands were a mile or two away from the palace in the estate. Secondly, that home- 
farm lands are lands kept for the landholder’s enjoyment and use ; and the test of 
retention by the landholder of the land for his personal use and cultivation by him 
under his personal supervision is also emphasised. But at the same time the leatned 
Judge concedes the right of the Jandholder to lease out the lands on short term leases, 
for the convenience of the landholder without losing their distinctive character. 
Thirdly at another place, the learned Judge emphasises the test of cultivation, 
and fourthly again emphasises an intenton to regard the lands as retained for his 
personal use end that there should also be an origin for home-farm lands. If the 
test is one of intention and if the right to lease the lands is conceded, a landholder 
who owns both the warams and has always left the lands on short term leases at 
varying or fixed rates of rent and also had taken something from the tenant in 
recognition of his ownership of kudiwaram, it is difficult to see why in such a case 
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an intention to retain the lands for personal use cannot be inferred. The retention 
of the kudiwaram itself without parung with it 1a my opinion is clear indication of 
an. intention to resume cultivation even if it be at some distant future date. To 
restrict the definition to lands “ appurtenant to the mansion oi the manor” is to 
overlook the essence of the nature ot private lands as the history of these lands shows. 
Sections 19 and 134 of the Act clearly contemplates the leasing of the land to 
tenants and even the exchange of pattas and muchilikas which is clear indication 
that the lands need not be shown ‘to have been cultivated át any time. Above all, 
in the concluding portion of the judgment he emphasises the fact that the lands in 
suit were not in origin home-farm lands before the seizure of the estate from the 
Raja. In other words, it means that the lands were shown to be once ryot: and 
therefore by any possible means they could not be converted into private land 
except by direct cultivation for a continuous period of 12 years. If this was what 
was meant in the judgment one need not quarrel with any or ‘all of the observations 
of the learned Judge. The lands in the case, like the lands in the Chellapalli case} 
were at their inception ryoti lands and the confiscation did not even affect the 
rights of the tenants, as held by the learned Judge. If that is so, by any amdunt 
of dealing with the property under the leases conversion into private land could 
not be affected. The actual decision in the case may be right on facts but the 
‘narrow and restricted definition of private and home-farm lands which the learned 
Judges have indicated cannot be accepted as laying down the correct test.. In my 
opinion the test was correctly laid down in the unreported decision in C.M.A. No. 
3II of 1943. . 
After this decision in Jagadisam v. Kuppammal*, there are some eae EO 
' decisions of this Court to which our attention was drawn. In Second Appeal 
No. 847 of 1946, Rajagopalan, J., had to consider the test to be applied under 
section 3 (10) (b) (av) of the Act to establish retention of the kudiwaram interest 
in the land after acquisition of the kudiwaram. It was also contended in that case 
on the strength of the decision in Jagadeesam v. Kuppammal?, that the test of culti- 
vation and retention by the landholder for his personal use.and cultivation should 
be established to prove the retention of kudiwaram within the meaning of that 
sub-clause. The learned Judge held that the decision in Fagadessam v. Kuppammal* 
had no application and that the case: before him was really covered by the decision 
in Rajayya v. Lakshmamma*. The lease for short periods according to the learned 
Judge with varying terms would really indicate a definite intention on the part 
of the landholder to retain his kudiwaram interest, not that he intended to part 
with it in favour of the lessee. The fact that the lessee was the same is not enough 
to prove an! intention to part with the kudiwaram interest. ` In my view the’inten- 
tion to retain the kudiwaram interest and the intention to retain ‘for cultivation 
are not different intentions. Ifa person retains the kudiwaram interest, for what 
purpose does he retain it? Only for the purpose of leasing it on his own: terms 
and if necessary to resume cultivation. The test applied by Rajagopalan, J., to 
establish retention of the kudiwaram interest may equally be applied to deduce 
an intention to resume cultivation ‘of the kudiwaram interest owned by the land- 
holder. The learned Chief Justice and Rajagopalan, J., in Appeal No. 53 of 1946 
considered whether on the broad facts of that case the Jand was private land or‘not. 
One peculiar feature in the case before the learned Judges was that practically 
the whole extent of the estate was claimed as the private land of the landholder. 
The landholder however was unable to prove continuous cultivation but ‘he was 
able to establish by evidence that he was keeping a large establishment of farm- 
servants in the village, livestock, agricultural” implements and was i 
on personal cultivation of lands which were not taken up by the tenants. It was 
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found that the lands were 1,500 acres in extent and were more or less around the 
house of the landholder. From these facts, it was inferred that the lands were 
private lands. ' The decision in Jagadeesam.v. Kuppammal1, was referred to in the 
course of the judgment and the passage from that decision already extracted in’ this 
judgment was also cited. The decision proceeded on the facts established in the 
case and it does not take us beyond the decisions already referred to. Recently 
the question was examined by Subba Rao and Chandra Reddi, JJ., in Appeal 
Nos. 176 to 178 and 493 of 1946. The learned Judges accept the test laid down 


in Fagadsesam v. ‘Kuppammal 

The legal position is summarised as follows : a 

“ The legal position having regard to the provisions of the Act and the decisions dealing wi 
them in so far as ıt us relevant for the purposes of this case may briefly be stated thus. Private land 
defined under the Madras Estates Land Act comprises two categories, private lands, technically 
#0 called and lands deemed to be private lands.- In regard to private’ linds'strictly so called, it must 
be a domain or home~sarm land as understood in law. The mere fact that particular lands are des- 
cribed in popular parlance as pannat, kambastam, sir, khas, is not decisive of the question unless the 
lands so called partake of the characteristics of domain or home-farm lands. e test to ascertain 
whether a land 1s domain or home-farm is that accepted by the Judicial Committee in Yerlagadda 
Mallikarjuna Prasad Nayudu v. Somayya*, is land which a zamindar has , cultivated himself and intends 
to retain as resumable for cultivation by himself even if from tıme to tme he demises for a season. 
Whenever a question therefore arises whether a land is private land technically so called as defined 
in sub-clause (1) of clause (b) to section g (10) the peu is that ıt 1s not a private land. The 
recitals in the leases, pattas, ctc., after 1918 must excluded and the recitals in similar documents 
prior to 1918 ın themselves are not sufficient evidence. There must be m addition direct evidence 
that these lands were cither domain or home-farm, lands in the sense that they were in their origin 
lands directly cultivated by the landlord or reserved by him for his direct cultivation. We are not 
concerned in this case with the question whether ryoti lands could be converted into private lands.” 

Reference may now be made to the judgment of my learned brother Viswa- 
nath Sastri, J., in Pentkakata Narayudu v. Venxata Ramanamurthi®. It-arose out ofa 
suit for rent which was isutuced ın a Civil Court by the landholder. The tenants 
pleaded that.the lands were ryoti lands and that the Civil Court had no jurisdiction 
to try the suit. The question for determination was whether the lands were or were 
not private lands: Tne Courts. below upheld the contention of the landholder 
that the lands were private lands and decreed the suits for rents. In the revision 
petition before the learned Judge this finding was canvassed on the ground that 
the Court below gave themselves jurisdiction by a wrong decision that the lands 
were private lands and that they did not apply the correct test to determine the 
question whether the lands were private or not. The lands were admittedly 
situated in a permanently-settled estate and the question was whether they satisfied 
the definition of private land in the first part .of section 3 (10) (a) of the Estates 
Land Act. The test adopted in the Chellapallt caset and: by Wadsworth, O.CJ., 
in Fagadessam v. Kuppammal', that domain lands are confined to lands appurtenant 
to the landholder’s residence and kept for his enjoyment and use was rightly rejected 
by the learned Judge as inapplicable to conditions of land tenure in this Presidency 
and as being’ opposed to the conception of private lands having regard to its history 
and nature. The learned Judge makes reference to the decision in Lakshmayya ~ 
v. Sri Raja Varadaraja Appa Rao Bahadur’, and accepts the decision ‘as correct. The 
learned Judge examined elaborately the provisions of the Act and the decisions 
bearing upon the question and came to the conclusion that evidence of direct 
cultivation was not necessary and was not the only mode by which the land could 
be proved to be. private land. Having regard to the course of the dealing by the 
Zamindar of the lands from 1877 to 1939 which established that the Zamindar 
treated the lands as private lands and that the tenants acquiesced in the position 
that they had no occupancy rights in the land, the learned Judge came to the 
conclusion that the lands in. question were private lands. For the reasons given 
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by the learned Judge in his jugdment I respectfully agree with his conclusions, and 
also,adopt the test applied by him to determine the character of the land as warranted 
by the provisions of the Act and the nature and character of private land as under- 
stood before and after the Estates Land Act. : 


This view of the decisions shows the conflict of judicial opinion and that the 
principle of stare decisis has no application. It is in view of the conflict that these 
cases were referred to a Full Bench to resolve the contiict. 


Lastly, I have to refer to the decision of the Privy Council in Bindeshwari Prasad 
Singh v. Maharaja Kesho Prasad Singh', which in my opinion is decisive on the ques- 
tion which we have to decide. It is a decision under section 120 of the Bengal 
at Act and the judgment of the High Court is reported in Maharaja Kesho 
Prasad Singh v. Parameshwari Prasad Singh*. Before dealing with this case it will 
be convenient to refer to the language of section 120 of the. Bengal Tenancy Act. 

“ Section 120 (1) : z 5 _ ; ian 
The Revenue Officer shall record as a proprietor’s private land— . ae 
(a) Land which is proved to have been cultivated as Khamar (cirat, sir) nil, nizjot (or kamat) 
by the proprietor himself with his own stock or by his own servants or by hired labour for twelve 
‘contjnuous years immediately before tho passing of this Act, and, f a 
(b) cultivated land which is recognised by village usage as proprietor's Khamar (zirat, sir 
ail, nijjet (or kamai). i e 1 
(a) In determining whether any other land ought to be recorded asa prioprictor’s private land 
the officer shall have to local custom, and to the question whether the land was, before thé 
second day of March 1883, specifically let as proprietor’s private Inad, and to any other evidence that 
may be produced, but shall presume that land ıs not a proprictor’s private land until the contrary 
is shown": 


3 


The rest of the clauses of the section are not important. Clause (a) corresponds 
to the second part of section 3.(10)' (a), clause (b) corresponds to the first part. 
Clause (2) corresponds to section 185. In the case in Bindeshwan Prasad Singh v. 
Maharaja Kesho Prasad Singh, a suit was instituted by the Maharaj of Dumraon 
for possession of the lands by ejecting the defendants. The defence was that the 
defendants had occupancy rights in the lands and therefore.they could not be ejected. 
The Subordinate Judge found that the lands were not ziratt lands and that the 
defendants had rights of. occupancy and made a decree dismissing the suit. The 
plaintiff appealed to the High Court of Patna which reversed the decree of: the 
Subordinate Judge and granted a decree in ejectment to the plaintiff with meme 
profits holding that the land was private land. The history of the lands was that 
they were in the bed of the river Ganga until-shortly before 1843, when they emerged 
from the Ganges and part of it became fit for cultivation. In184g,the Government 
who were interested in carrying on a stud farm obtained possession of the land 
from the Maharaja of Dumraon and cultivated the lands by themselves for a period 
of Ca heh The fact that the Government held the land under the ja 
is clear in the judgment of the High Court in Maharaja Kesho Prasad Singh v. 
Parameshwari Prasad Singh*. In 1873 the Government surrendered the land to the 
Maharaja of Dumraon and vacated Pan without claiming, any interest-in the 

lands. Thereafter the Maharaja let the lands to a Mr. Fox for a term of years which . 
was extended in 1883 by nine years under a kabuliat executed by Mr. Fox on the 
21st June, 1883. In that kabuliat Mr. Fox admitted that under no circumstances’ 
could he claim occupancy rights in the lands and that after the expiration of 
the term the Maharaja was at liberty to keep the said lands as his private lands or 
to lease them to others. In 1891 the Maharaja ted ocupancy rights to Mr. 
En consideration of the valuable services ES ADE by him to the Maharaja. 
Under the Bengal Tenancy Act occupancy right is a statutory right and is not confer-’ 
red -by gift by the landholder. Mr. Fox defaulted in payment of rent as a conse- 
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quence of which in a suit instituted for recovery of arrears, a decree was obtaincd 
and the right, title and interest of Mr. Fox was sold in execution on and March, 
1896, which was purchased by the Maharajah himself. Mr, Fox’s rights in the lana 
terminated by this sale. On 2nd March, 1896, the Maharajah let the lands, to 
two persons for a term of five years who did not however acquire any occupancy 
rights in the land. In 1902, the Maharani who succeeded to the estate Jet the lanas 
to the father of the defendants for a term of seven years from fasli 1309 to 1315 
' which was followed by an exchange of patta and Aabuliat between the parucs. 
Under these documents lands were admitted to be grait lands and that the lessees 
had no occupancy rights and that after the expiry of the term the Maharani should 
be entitled to keep the lands for herself in her possession or let them out to tenants 
asshe pleased. The father of the defendants continued in possession until his death 
and thereafter the defendant continued in possession. In 1908 the estate was m 
the management of the Court of Wards. The mother of the defendants who were 
then minors obtained for their benefit a temporary settlement of the land for a term 
of nine years from fasli 1316 to 1324 and executed a kabuliat which contained terms 
by which it was admitted that they had no occupancy rights in the land and that 
after the expiry of the lease the lands would be surrendered. After the term had 
expired the defendants refused to surrender possession and a suit was therefore insti- 
tuted. In igro the mother of the defendants as guardian instituted certain suits 
in ejectment against trespassers and in the plaints in those suits also she’ admitted 
that the lands were private lands of the Dumraon Raja which were also recognised 
by custom as such. One of the questions raised and argued before the Privy Council 
was whether the admissions in the Aabultats executed after 2nd March, 1883, 
that the lands were the Maharajah’s private lands were admissible in evidence. 
As alceady stated by me above, the Privy Council held that the said admissions 
were admissible. Their Lordships of the Judicial Gommittee considered the ques- 
tion even apart from the admissions contained in subsequent documents. At 
page 645 it is observed: . $ ' : 
“But quite apart from that and even if their Lordships had taken a strict view in favour of the 
appellant of section 120, the Tenancy Act, 1885, as it now stands, and irrespective of the 
of 1902 apd the kabuliyais of 1 and 1892, still having regard to the fects that the lands which the 
Government held for 30 years were used by the Government for similar purposes as they would have 
been used by the Maharaja of Dumraon if he had been the owner of a stud faim, that no one claimed 
any right in any of them as settled zirait or, except trespassers without any title, as having an occu 
pancy right in any of them, and to the statements as to the character of the land by the defendants 
and their mother ın the plaints of 1910, when they wer cthe plaintiffs in the suits against ‘ 
to which their Lordships have referred, and to the kabwl{yat given in 1908 by Musammat 
Kuar to the Manager of the Court of Wards, their Lordships find that there was ample admistible 
evidence that the lands were a zirait of the Dumraon Raj, and that the defendants had no right of 
occupancy in them.” 


From a perusal of the reports of this judgment and the judgments of the High Court, 
in Maharaja Kesho Prosad Singh v. Parameshwari Prasad Singh', which was confirmeds 
by the Judicial Committee it would be seen that from 1848 up to the date of the 
institution of the suit out of which the appeal arose,there was no trace of any culti- 
vation or of an intention to resume cultivation at a future date in the case. The 
only evidence to prove that the land was private land was the admissions contained 
in the leases before 1883 and after and on that evidence, and on that evidence 
alone, the Judicial Committee concluded that the lands were proved to be private 
lands. AN that is stated in the definition in section 120 of the Bengal Act excluding 
the first clause (a) which requires continuous cultivation for a period of 12 years 
is that the land is cultivated land which is recognised by village usage as proprietor’s 
Khamar (zirat, sir) nil, mijjot (or kamat). No indication is given in this definition 
that the land should be within a particular distance of the Zamindar’s resideiice 
and. though the words ‘ kamar?’ etc., occur which have been interpreted as lands 
which are in the cultivation of the Zamindar, still the Privy Council held that the 
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lands are private lands, even though cultivation was not proved. From this deci: 

sion which was pronounced by the highest Tribunal under a section which is in par: 

' materia with that in the Estates Land Act, it follows that the test of cultivation o1 

even the test of intention to cultivate is not the only mode by which a land could 

be established to be private land. This decision and the decision in Lakskmayya v. 

Sri Raja Varadaraja Appa Rao Bahadur}, were not referred to either in the decision 

in Jagadessam v. Kuppammal*, by Wadsworth, O.C.J., or in the unreported deci- 
sions to which reference has already been made. ` ee 

From the foregoing discussion the following propositions are established : 

in Tf the land is known to be ryoti at its inception the only mode by. which 

it could be converted into private land is by proof of continuous cultivation for 

,@ period of 12' years prior to the commencement of the Act. 


'  ‘“(2) Even if the nature of the land'is not known, continuous-cultivation for 
_ ` the required period of 12 years before the commencement of the Act would conclu- 
i sively establish that the land is private land. : 
(3) If there is no proof of cultivation for a continuous period of 12 years 
before the commencement of the Act, the land may be proved to be private land 
by other methods, provided the land was not shown,to be once ryoti. 


(4) Cultivation of the lands or leasing of the lands under short-term leases 
may be one mode of proof. a y i 


(5) An intention to cultivate or resume for cultivatior is also`a test to decide 
that the land is private land and such intention may be established by any other 
means, not necessarily by cultivation and by cultivation alone. ' 
` (6) The essence of private land is continuous course of conduct on the part 
of the landholder asserting and acting on the footing that he is the absolute owner 
thereof ‘and recognition and acceptance by the tenants that the landholder has 
absolute right in the land. 


(7) Mere proof that the landholder is the owner of both the warams is not 
sufficient to prove that the land is private land. i { 


It now remains to briefly refer to the evidence in the case on which the finding 
of the Courts below is based. The evidence in the second appeals batch and in 
the C- R. P. batch is similar. Between the years 1815 and 1864 there are no 
documents throwing light on the question in issue. We do not know how the 
grantee enjoyed these lands from the date of grant up to 1864. Between the years 
1864 and subsequently there are the sale deeds Exhibit P-1 series under which the 
temples acquired absolute rights in the property. The recitals in the sale deeds 
are more or less similar. Under these documents, the rights of the vendor in the 

«nanja, punja, timber, fruit-bearing trees, thottam, well, inclusive of the hamlets 
together with the cocoanut trees and all trees excluding the residential quarters 
were conv: . There is specific reference to the transfer of the ‘ iru-varams ’ that 
is, both kudivaram ‘and melwaram in all these sale deeds which indicates that the’ 
vendors were in enjoyment:of the kudivaram right in the lands as well. There’ 
are next the leases executed by tenants commencing from 1886 in the second 
appeals batch and 187g in the rent batch. The leases in the second appeal batch 
are Exhibits P-2 series and the clauses in all these leases are more or less similar. 
The tenants specifically admitted in those documents that the lessor was the owner 
of both the warams and agreed to harvest the crops under the supervision of 
the landholder and measure half of it to the landholder as melwaram; and in 
recognition of the right of ownership of Kudiwaram by the landholder and as lessee 
thereof they further agreed to pay one pangu of swami bhogam at the rate of 6 Rama- 
linga Marukkals and two straw bundles including cess for one transplantation 
BES a a Sa ER, ED ROR ERR STE RIT 
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at the rate of one anna and take the balance of the produce. _There is the further __ 


condition that they would render service to the temple in respect of the share, 


“There is als> the ‘quit’ clause in‘all the lsases by which the tenants undertook’ 


to surrender the lands after the expiry of the term fixed by the leases. The leases 
from 1866 to 1896 were for a period of five years. In 1898 there were two such 
Teases for a period of three years. Then in 1go2 there Were leases ior a period of 
five years except one which was for a period of four years. In 1919 the.leases were 
all for a period of three years. In the rent ‘batch also the leases were, in some 
cases for five years, in others, for three years, and there were also some leages for 
seven and more years. The documents have been analysed by the Courts below 
and the effect of the documents is summarised by the learned Subordinate Judge 
in paragtaph 16 of the judgment in the Second’ Appeal batch and there is also-a 
similar 


` 


in the rent batch as well. He saya that the temple owned the ' 


kudiwaram and melwaram rights; that though the tenants were not disturbed 
from possession of the lands, there were some instances in which there was also 
a change of tenancy. The rights of the temple to both the warams was admitted 
in the leases and there is the further payment’ of swami bhogam; a share from out 
of the tenant’s share of the produce in recognition of the ownership of the temple 
to the lands. The tenants never asserted during the whole course of the period 
till 1930 that they were entitled to kudiwaram“interest. Gn the contrary in 
almost all the documents there were clear admissions that they had no kudiwaram 
‘rights and that the temple owned the kudiwaram right as well as the’ melwaram. 
‘In some of the leases in describing the boundaries the surrounding properties 
„were described as property owned by the temple and not by the cultivating tenants. 
The payment of swami bhogam by the tenants is a very important circumstance in 
- my opinion indicating that the land is private land of which the temple is the full 
owner and is treated as a category of land in which the ryots could never acquire 
occupancy rights. The meaning of.‘ swami bhogam’ and its significance Was con- 
sidered by Sadasiva Ayyar, J., in Naina Pillai Marakayar v. Ramanathan / Chettiar! : 
“The word ‘ swami bhogam? used in Exhibits A, F, F-1 and other documents has got a settled 
in the ai ee uce or rent which is paid to the Mirasdar or here- 
use of ihe word in Exhibit A is i i 
ee eee p ap ee full proprictorhip:o? boii the 


This decision was affirmed by the Privy Council in Naina Pillai Marakayar v. Ramana- 


than Chsttiar*. At page 356 of the report the meaning given to local term by learned , 


Judges of this Court was accepted and their Lordships observed 


\ “ All those learned Judges were, from their local knowledge, in æ better position than their Lord- 
ships, are, to correctly appreciate the meanmg of the vernatular terms in use in the Tamil country 
o: 


of 1908 and that the endants were not, under the Act or otherwise, tenants, with a right of per- 
manent occupancy.” eran) GA - EOI . 

n (See. also the decision in Muna Muhamad Raputhar v. Muthu Alagappa Chettiar®): 

"ss In Subramania Chettiar v. Subramania Mudaliar ‘, the Privy Council considered 
the meaning of ‘ tirwa swami bhogam’ which was paid by the tenants to the land- 
holder. ‘Tirwa’ according to the Judicial Committee is the share of the rents 
payable to the Government, and ‘ swami bhogam’ is the revenue derived from the 
‘tenants or occupiers over and above what was neceséary to pay the tax. In Sivan- 
bandia Thevar v. Lamindar of Urkuad®, ‘ swami bkogam’ was treated as part of the 
‘rent though itis something which is paid over and ‘above the me . It is 
‘unnecessary in this case to consider the correctness of that view. If a. tenant 


1- (1916) g6 M.L.J. 84 at p. 98. 4. (1989) 57 M.L.J. 1: LR. x6 LA. a48 : 

pacias 46 MLJ gb L.R. 51 LA. 83: TLR. ne 7 ue DEAE ; aa 
i -47 - 937 (P.C.). 5- (1917) 34 J. 3199: TLR. 41 Mad. 
3- (1917) a MLT. 234 at p. 248. 109. ` -< í 


14 


106 : THE MADRAS LAW JOURNAL REPORTS. [1952 


called upon to pay more than the lawful rate of rent pasabis in respect of ryoti 
land, the excess would be an enhancement. It is however unnecessary 10 decide’ 
whether- swami bhogam in such circumstances would not be an illegal enhance- 
ment. The payment of swami bhogam therefore is a clear indication of not only 
the admission by the tenant of the ownership of the landholder of the kudiwaram 
interest in the land but also an indication on the part of the landholder of his inten- 
tion to retain the kudiwaram and the object of such a retention can only be that 
at some future date he intends to resume for cultivation, if necessary. 


The learned Subordinate Judge points out that according to the Ramnad Dis- 
trict Manual prepared by Mr. T. Rajaram Rao, Dewan of Ramnad Samasthanam, 
under the orders of the Court of Wards in 1890, ‘ pannai’ lands in the district are 
those in which the Zamindar-or Inamdar owns both the landlord’s and ‘tenants’ 
tight and that he can lease out the lands to any one he likes for cultivation and obtain 
from him swami bhogam or thunduvaram, a rent obtained in acknowledgment 
` of the landlord’s tenancy right in the soil, in addition to the melwaram or landlord’s 

share, and that most of the Dharmasasanams in the zamindari were held under 
“ Pannai Tenure ”. This indicates that in this district these incidents are under- 
stood by usage as establishing that the tenure is pannai tenure and therefore it 
follows that the lands are treated by usage as private lands of the landholder. The 
evidence therefore establishes in this case that for nearly a period of 80 or go years 
to which the documents relate, the lands are treated as lands in which the tenant 
under no éircumstances acquire occupancy rights. In other words, the land’ is 
treated as private land and not ryoti. Apart from the execution of the leases, 
there are admissions by the tenants themselves even after the Act and even after 
1898 establishing that the lands are the absolute property of the landholder which 
can only mean that they are private lands. Such evidence is admissible and it 
would be legitimate to draw from such admissions that the lands are private lands 
as has been laid down by the Privy Council in Bindsshwari Prasad Singh v. Maharaja 
Kesho Prasad Singh, already referred to. The leases were for short terms and ‘con- 
tained surrender clauses ; and the obligation to pay swami bhogam is also enjoined 
by the leases. This treatment of the lands by the landholder and the exercise of 
the rights by him as the absolute owner of the lands which was acquiesced’ in and 
acknowledged by the tenants is clear and cogent evidence from which to infer that 
the lands were private lands. The usage in the district as recorded in the Ramnad 
District Manual is also to treat the lands with such incidents as private land. Such 
usage will be local usage and local custom within the meaning of section 185 of 
the Estates Land Act, which again is permissible and relevant evidence when the 
‘ question of determination of the character of the land arises. There is also simi- 
lar evidence and similar findings in the rent batch also and it is unnecessary to 
refer to them in detail. There is one additional circumstance in the rent batch 
namely that repairs to the nanja lands were effected by the plaint temple which 
is also an indicative of the lands being private lands. ; 


Apart from the ownership of the two warams by the temples we have the un- 
disputed conduct of the parties, recognising the lands as private lands in which 
the tenants had no occupancy rights. The Courts below in my opinion were alive 
to the question that had to be decided and approached the evidence in the case 
from a proper perspective and the finding reached concurrently is not vitiated by 
any. legal flaw so as to justify interference by this Court in second appeal. I have 
no hesitation therefore in confirming the decisions of the Courts below and dismissing 
the second appeals and the revision petitions with costs. In the second appeals 
the decree will be modified by deleting the direction to pay future mesne profits. 


Viswanatha Sastri, 7—The decision of these second a and civil revision 
petitions turns upon the answer to the question whether the lands which formed 
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the subject-matter of the suits were the.“ private lands ” of the plaintiffs landholders, 
as defined in section 3 (10) (a) of the Madras Estates Land Act (I of 1908) herein- 
after called ‘the Act’, or whether they were ryoti lands in which the defendants- 
tenants had acquired a right of occupancy by virtue of section 6 (1) of the Act. 
In the arguments before us, title to a permanent tenancy by prescription, pleaded 
and found against in the Courts below, has not been relied on and the tenants 
rested their case entirely on the Act. 


The essential facts relating to the history of the land have been set out in the 
judgment of my learned brother Satyanarayana Rao, J., and I therefore forbear 
from summarising them on my own account. I agree that the village of Manamel- 
patti which was originally part of the Sivaganga Zamindari ıs an “estate ” 
falling wthin section g (2) (e) ofthe Act. The plaintiffs are therefore “ landholders ” 
as defined in section 3 (5) of the Act. The defendants would be “ ryots ” if the 
lands in their occupation are “ryoti’’ as defined in section 3 (16) and the lands would 
be “ryoti’ unless proved to be “ private lands ” as defined in section 3 (10) (a) 
of the Act. - Io - 

Thelandsin question have been purchased by the plaintiffs and their predecessors- 
in-title under a series of sale deeds ranging from 1864-1914 with both warams 
rights. In vernacular conveyancing it 1s customary to speak of the absolute 
ownership of land as consisting of iru-waram rights, i.s., of both melwaram and kudi- 
waram, even though there are no distinct, independent and co-existing interests 
in the land like melwaram and kudiwaram in the lands conveyed. In the case of 
ryotwari lands and “ private lands ” as defined in the Act the distinction between 
melwaram and kudiwaram is notional and the rent payable to the absolute pro- 
prietor of the land is called “ melwaram ” and the tenant’s share of the produce 
“ kudiwaram ”, though the tenant has no permanent right of occupancy in the 
lands and his rights are regulated solely by the contract of lease between him and 
the proprietor. The lands in question have been leased in parcels to tenants from 
time to time under terminable leases for periods ranging from three to ten years. 
The leases are not continuous but they cover the entire lands. All the leases 
contain a provision for the payment of swami bhogam to the lessors in ‘addition to 
the melwaram. Under the leases of 1873 the tenants agreed to surrender the land 
to the lessors whenever required by the latter at the beginning of the Tamil New 
Year. In the leases of the years 1885 to 1891 there are provisions for surrender 
of the land after the expiry of the term in the Tamil month of Chitai. In the 
leases of 1905, there is a stipulation that if the conditions of the leases are not observed 
the lessors would be at liberty to cancel the leases and let out the lands to other 
tenants even before the expiry of the term. In the leases for the period from 1919 
to 1922 there is a provision for surrender of the lands by the tenants at the end of 
the term. In all the leases there is a stipulation for rendering service to the two 
temples to which the lands belong. The leases are described as swami bhogam leases 
and the title of the lessor to both warams in the lands is admitted. The leases 
range from 1873 to 1922. It has been found by the Courts below that though there 
has sometimes been a change in the personnel of the tenants, in the Majority of 
cases the lands have continued to be in the occupation of the families of the tenants 
hereditarily. Before 1930 none of the tenants asserted or claimed a right of occu- 
pancy in the lands. During the years 1930 to 1935 two or three tenants p 
to sell or mortgage their holdings under Exhibit D-4 to Exhibit D-7 but the plain- 
tiffs were not parties to or aware of these transactions. There is no evidence of 
direct cultivation of any of the lands by the landholders by their own servants or 
by hired labour with their own or hired stock at any time. 


The crucial question may now be posed. Are the lands in question the “ pri- 
vate lands ” of the landholders as defined in section 3 (10) (a) ofthe Act? Mr. Sun- 
daram Iyer for the appellants contends—and this is the pinch of the case—that 
direct cultivation by the landholder for an appreciable period of time must be proved 
in every case where a land is claimed to be the “ private land ” of the landholder. 
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He says that direct cultivation is implicit in the very definition of private land in 
section 3 (10) (a).and that this is the view taken in the decisions of this Gourt and 
the Judicial Gommittee. He conceded the concession being both self-imposed 
and allowed by decisions that occasional: or sporadic leasing ot the lands with the 
intention of resuming direct cultivation by tne landholder would not be fatal to 
a claim that the lands are “ private lands”. He relied on a number of reported 
and unreported decisions which will be referred to later. The contention of the 
respondent is that direct cultivation is only an evidentiary fact, may be an impor- 
tant picce of evidence, but is not a touchstone of the character of land as private 
land. cane 
_ The draftsman of Act I of 1908 has assumed a certain.amount.of knowledge 
of the history and the incidents of land tenures in' zamindari areas in this Premdency 
on the part of those who have to mterpret the Act. Of recent years views have 
been advanced by some learned Judges of this Court which have introduced an 
element of doubt and perplexity ın the interpretation of sections 3 (10) (a) and 185 
ofthe Act. ‘The arguments in this case fully reflected the uncertainty and- conflict 
discernible in the decisions, attributable, in my humble opinion, to the Judicial 
embroidery of the language of the Act. In my recent judgment in Penthakota 
Narayudu v. Venkata Ramanamurthi!, I ventured to protest, though alone, against 
the wrong approach to the question now under debate in some of the earlier deci- 
sions. J am loath to rely on my own decision as a precedent and I take this opportu- 
nity of expressing my views with great deference to those who have held differently 
and with more elaboration than I thought necessary on the previous occasion. 
The topic now under discussion has been darkened, rather than illumined, by a 
false analogy which has been drawn with feudal tenures and manorial customs 
in England. The substitution of extracts from judgments dealing with cases of 
conversion of ryoti land into private land for the language of sections 3 (10) (a) 
and 185 of the Act and the wholesale’ adoption of expressions used by learned 
Judges in that connection, as if they were the words of the Statute itself, have also 
been responsible for much of the uncertainty in this corner of the law. 
My own researches have not been as wide as those of my learned brother Satya- 
narayana Rao, J., and in any case I need not cover the same ground. Itis neces- 
, however, to sketch brietty the background of the legislation which became 
Act I of 1908. The whole of the lands, whether cultivated or cultivable or waste 
in the country have been from time immemorial apportioned to a particular 
village, so that all lands are within the known boundary of some village. Even 
to-day the village is the unit of revenue administration. Under what may be called 
the common law of this part of the country, there are two main beneficial interests 
in cultivable lands, vig., the melwarams and the kudiwaram. Melwaram belonged 
to the State òr to its assignee who might be zamindar, poligar, jagirdar or inamdar 
and the kudiwaram to the ryot or cultivating occupant of the land who had a right 
to remain in possession of the land so long as he paid the rent or revenue exigible. 
These were the only principal and independent interests in the land but there 
might be subordinate interests derived from the one or the other. Subordinate 
tenure-holders from zamindars, poligars or jagirdars holding under grants either 
rent free or subject to the payment of a favourable rent'to the superior landlords, 
-were themselves in the position of landlords or persons entitled only to the melwaram. 
Persons holding as sub-tenants under the ryot or .kudiwaramdar had no right of 
permanent occupancy in the lands, So far I have referred to two distinct and 
independent interests in the cultivable lands. ‘There were also two distinct classes 
_of such lands, viz., one the pannai, kambatam, homs-farm or to use the phraseology 
of the Act, “ private lands” of the zamindar, poligar or jagirdar a the other, 
the ayan, zeroyałli, seri, or peasant lands styled as “ ryoti’” lands in the Act. In the 
first class of lands both the melwaram and kudiwaram rights belonged to the zamin- 
.dar, poligar or jagirdar, and in the second, the melwaram alone. The bulk of 
de E, 
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the lands belong to the latter class. The former rulers of the country had made 
special grants ot land to the farmers of revenue or rent collectors who later on came 
to be known as zamindars, poligars or jagirdars for the subsistence of themselves, 
their families, followers, retainers and dependants. These dignitaries also 
brought under cultivation with their own servants cr hired labour waste lands in 
which there was no right of occupancy. These lands constituted the private lands 
of the zamindar in which the cultivating tenants had no occupancy rights a8 con- 
trasted with the public lands in which they could acquire such rights. This was 
the state of affairs at the time of the Permanent Settlement in 1802. 


Both in the instructions issued to the Collectors for the purpose of carrying 
out the Permanent Settlement and under section 2 of Regulation XXV of 1802 . 
the paanci or home-farm lands of the zamindar, poligar or jagirdar were treated 
as lands liable to pay revenue to the Government. They were taken into account 
in calculating the assets of the zamindari and fixing the peishcush payable to the 
Government. The position is-ihus stated in the Fifth Report :— Jo g 

> i present appropriated xarnindars and o landholders to the subsis- 
tence peg alice ae as Well as all lags el by private oer and dants will be 
considered as forming part of the carcar land and therewith responsible for the public Jama.” 
Section 2 of the Regulation recognised and vested the proprietary right of the soil, 
at least in the pannai or private lands, in the zamindar, though its language was 
much more sweeping and all embracing and inappropriate with reference to the 
public lands in respect of which be was, under the customary law, entitled to the 
melwaram. Regulation IV of 1822 was passed declaring that Regulation XXV 
of 1802 was not intended to define, limit, infringe or destroy the rights of any des- 
cription of tenants, but as these rights were nowhere defined, there ensued much 
litigation and controversy regarding the respective rights of zamindars and tenants 
in public lands. It is unnecessary, for the purposes of this case, io-refer to the 
course of decisions in this Court resolving such disputes. Suffice it to say that the 
first two Indian Judges of this Court, whose knowledge of the land tenures of this 
Presidency was only ‘equalled by the lucidity of their exposition of legal principles 
were largely responsible for according judicial recognition to the permanent occu- 
pancy rights of ryots of public lands in zamin areas by their bold declaration that 
“ contractual relations and competitive rents ” were incompatible with the status - 
of such ryots. This principle applied not only to lands in the occupation-of ryots 
but also to lands relinquished by former ryots as well as unoccupied but cultivable 
lands which were all considered to be public lands. See Mahalakshmamma v. Rama- 
jogi!, Venkatanarasimha v. Dandamudi Kotayya*, Cheekati Lamindar’s case?. But it 
was only in respect of the “ public domain ” later on, defined in the Act as “ ryoti 
lands ” that the cultivating tenant in possession or occupation acquired a permanent 
right of occupancy. This right was not extended to the kambatiam, parmai or home- 
farm land, tte “private domain”? of the zamindar. In respect of such lands, 
the tenants did not acquire a permanent right of occupasicy by reason of their 
cultivation of such lands, the relationship between the zamindar and the- tenants 
being regulated by the terms of the contract between the parties. >i 


Reference.may here be made to a few decisions of this Court rig bea ee 
rights of zamindars in parnai lands before the passing of Act I of 1908. ! i 
to pannat lands in a zamindari in the Madura district (of which the suit village and 
the Sivaganga zamindari once formed part) the District Judge observed in an early 
case as follows :— ; A 

“They are lands to which the proprietor has an exclusive right, that is to say, the right to receiv 
the kudiwaram produce and the right to receive the melwaram ; lands regarding which lapdholder 
can eens their own terms of rent. Sometimes these`lands are cultivated under the zamindar’ 
o wn ploughs and sometimes they are lct out for cultivation of others.” ~~ ~~ 7 7 7 7 va 


ao arse IL.L.R- 16 Mad. 2 3- (1899) I.L.R: 2g Mad. 318. 
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- This view was smie by a Bench of this Court, Kindersley, J., remarking— 


“ The J says that they are lands to which the proprjetor has an exclusive right, a right to the 
kudiwaram to the melwaram. This is certainly eel e n e pet T a oy 
Iyot, who is not entitled to the melwaram. And it appears to me from this and other cases whi 
Ihave met with in this Court, that we cannot say that the defendant would have held these pannci 
lands if he had not been the zamindar.” 


The case was decided by the’ District Judge in 1870. The decision on appeal is 
reported in Nagayasami Kamayya Naik v. Yiramasami Kone}. In a later decision 
in Venkatagini Lamindar v. Raghava*, Turner, C.J., stated the characteristic feature 
of “ private” or home-farm lands in a zamindari in these terms :— 

- “They are lands which according to a very general custom of the country the zamindar reserves 


for his own cultivation when he thinks fit to resume them and on which a tight of occupancy does not 
accrue.” A af Pe 


That private lands in zamindari areas were often leased to tenants for cultivation 
on contractual terms, without the tenants acquiring any right of occupancy, is also 
clear from the discussion of the evidence by Sir S. Subramania Iyer, J., in the 
Cheekatt Zamindar’s case*. : 


Though the kambattam, pannai, home-farm or private lands of thezamindar were 
distinct from the zeroyati, seri or ryoti lands in a village and the bulk of the land’ 
belonged to the latter class, it was found in practice that the zamindars were gradua“ 
ally extending the area of their private land by incorporating ryoti lands therein- 
In a contest between a-rith and powerful zamindar and ignorant and poor ryots 
the-odds, were of-course, immensely in favour of the former. The rights too, whose 
origin, had to be traced to remote times, were-not capable of easy proof. According 
to contemporary testimony, ryots in the southern districts held their own against 
zamindars and even defied them, while in the Northern Sircars the zamindars 
were more grasping and were generally masters of the situation. The Estates Lang 
Act was passed in 1908-in order, as its preamble states “ to amend and declare the 
_ law relating to the holding of land in estates in the Presidency of Madras”. It 

-gencral effect may be stated-in the words of the Judicial Committee :: 8 

“ In declaring the ri of the occu ts and ising the di ion between 
landlord’s “private landa “and the “ryad asda; tne new Act sr the Rivers eee law oat 

recognised by the British administration. Apart from rules relating to procedure 


and iction of the revenue Courts, it created one new ri in order to settle the constant disputes 
between landlords and tenants which had been going on for nearly a century ; it gave o 


Tights to all mets in occupation of lands within an ‘estate’ at the time of che paning of iha Act. 
It also gaye some security to non-occupancy ryots in the enjoyment of their lands. In other respects 
erally speaking, it and gave statu’ recognition to existing rights and stetus . . . . 
‘The exircnce in village of pannei Tanda in ch the tenant cannot acquire occupancy rights except 
contract, connotes the existence of lands in which he can acquire such rights by prescription.” 

( isaprakasa Pardarasannadhki v. Veerama Reddi*.) i i 2 . 
e Ryoti land” and “ private land ” are mutually exclusive categories under section 
3 (16) of the Act though they may both form component parts of the same village. 
The distinction between. the two clauses of lands is maintained throughout the Act 
in respect of the rights and liabilities acquired or incurred and in respect of the juris- 
diction of the Courts that have to adjudicate upon them. The fundamental differ- 
ence is that the landholder is the absolute owner of “ private land” of both the 
melwaram and the kudiwaram, though the distinction between the two warams 
is notional in such a, case. “Nobody else has an interést except such as the landholder 
might create under a Contract or grant. The landholder has a right to enjoy the 
“land as he pleases cither by direct cultivation or through tenants. He can lease 
out the lands at competitive rents and enfcrce the other terms of the contract of 
tenancy. The tenant does not acquire a permanent right of occupancy by being 
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admitted to possession ofsuch land. In the case of ryoti land there exist two separate 
and independent interests the melwaram and kudiwaram the former being ves 
in the landholder and the latter in the ryot and the relations between the land- 
holder‘and the ryot are governed by the Act. - oe 
We are concerned in the present case to find out the true character of the land, 
whether it is ryoti or private land. Section 3 (10) (a) defines “ private lands ”. 
The reference to khambattam, khas, sir or pannai is only by way of illustration. | The 
test of direct cultivation prescribed in the second part of section 3 (10) (a) is not 
laid down for private lands falling ‘within the first part of the clause. It 1s conceded 
by all the decisions that lands retained by a zamindar as resumable for direct culti- 
vation by him would be private lands. Section 185 of the Act deals with evidentiary 
matters that have to be considered in arriving at a conclusion whether a particular 
land whose origin is not known is private land. The two provisions have to be 
read together. The first proviso to section 185 lays down a presumption that a 
land is ryoti unless the contrary is shown, thereby casting the onus of proof om the 
landholder. Section 185 does not profess to enumerate or exhaust all the heads 
of relevant evidencd and does not shut out any evidence that would be admissible 
under the Evidence Act to prove a relevant fact or fact in issue excepta particular 
category of evidence in connection with major inams. The reference to “local 
custom ” in clause (1) of section 185 is somewhat vague and indefinite. It evi- 
dently contemplates cases where, according to the consciousness of the village 
community, certain lands are always regarded as the private lands of the zamindar 
as distinct from serai, zeropati or ryoti land. It is well known that ryoti lands are 
treated differently from private lands in many respects. In the case of private lands 
the rents vary from time to time ; the tenants change, periodical leases with provi- 
sion for eviction or surrender are granted ; and the landholder is recognised and 
admitted to be the owner of both the warams: In the case of ryoti lands the rents 
are uniform and fixed ; the tenants have hereditary rights and the right of aliena- 
tion; and pattas and muchilikas do not provide for surrender of possession by 
tenants. In these and other ways the villagers recognise private lands as distinct 
from ryoti lands. Section 185 (2) requires the Court to have regard to the question 
whether the land was specifically let as private land before the first day of July 1898, 
that being the date when the proposal for legislation which became Act I of 1908 ` 
was first mooted. It cannot be that the Legislature required that the expression 
“ private land” which was defined for the first time in Act I of 1908 should have 
been used in that sense in leases granted before 1898. The word “ let > emphasises 
the importance of the terms and the conditions of the tenancy and requires attention 
to the substance of the contract rather than the nomenclature of the land. If the 
Jandholder had dealt with the lands as an absolute owner and with the tenant as 
a person who had no higher or other ri hts than those conferred by the contract 
of lease, and the PEE Vas admitted the absolute ownership of he landholder 
and his own position as a person without any right of occupancy, evidence of such 
letting is relevant., Notwithstanding the opinions to the contrary expressed in this 
Court, it must now be held on the authority of the decision of the Judicial Committee 
in Bindeshwari Prasad Singh v. Maharajah Kesho Prasad Singh?, decided under the 
corresponding provisions of section 120 of the Bengal Tenancy Act that leases 
subsequent to 1898 negativing a right of occupancy in the'tenants are also admissible 
to prove the character of the land. This was also the view of Sundaram Ayyat, J., 
in Lakshmayya v. Sri Rajah Varadaraja Apparao Bahadur*, of Wallis, C.J., in the first 
Ci ; case? and of Krishnan and Venkatasubba Rao, JJ., in the North Vallur 
case* and of Abdur Rahim and Oldfield, JJ., in Appurao v. Kaveri*. Indeed sectio 


"185 (3) requires the Court to consider “ any other evidence ” that may be produ 


and is wide enough to allow the reception of leases after 1898 in evidence though 
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ois <. he 
their, probative value might not, be as great as those of leases granted before 1898. 
eře:was a provision in section 181 of the Act that sections 6, 8, 10, II, 12, 19 and 
46 do not apply to a landholder’s private land but this provision was deleted by the, 
Amending Act of 1934 on the ground that those sections applied only to ryoti lands 
and the provision was otiose. The other provisions of the Act clearly also recognise 
` that private lands could be let out by the landholder without the risk of the lands 
. losing. their character as priyate lands, sec sections 19, 134, 158 and 161. Neither 
' leases nor the exchange of pattas and muchilikas impair the character of lands 
as private lands. To arrive at the conclusion that though section 185 authorises 
the tion in evidence of leases containing admissions of tenants negativing 
their rights of.occupancy in order to.prove that a land is private land, such leasing 
is an infirmative circumstance and that the character of the land as private kand, 
could in no case be established without proof of the landholder’s direct cultivation 
is a feat of mental.gymnastics beyond my capacity. It is not, in my opinion, , 
legitimate to write into section 185 limitations and qualifications which the Legis- 
lature has no. thought fit to insert. ; i 


t 

.__ Section 185 (3) its the production of “ any other evidence”. It is not 

. Without significance that in a section dealing with the evidence that has to be consi- 

- dered in arriving at a conclusion as regards the character of the land as private land, 

-no specific reference is made, to what, according to the appellants, is a primary 
and indispensable evidentiary, fact, viz., direct cultivation by the landholder. I do 
not say that it is not a relevant or weighty consideration but it comes in only under 
the omnibus provision allowing “ other evidence ”. 


The further argument of Mr. A. Sundaram Ayyar for the appellants is that the 
requirement of direct cultivation by the landholder is obvious from or at any rate 
plainly implicit in the definition of “private land” in section 3 (10) (a) as the 
domain or home-farm land of the landholder. Occasional leasing with an intention 

“to resume direct cultivation being permissible, it 1s said that section 185 (2) must 
be read as referring only to such leases. He says that section 185 which deals with 

` evidentiary matters should not be construed so as to abrogate the substantive provi- 
_ sion. found in section 3 (10) (a). The argument has been sought to be sustained 
“by reference to glossaries and dictionaries interpreting the words sir, khas, kambatiam 
"and pannai and the authcrity of prior decisions of this Court and the Privy Council. 
My learned brother Satyanarayana Rao, J. has discussed the dictionary or 
lossary meaning of these ions and I need not traverse the same grounds. 
Ration 3 (10) (a) deals with two categories of lands (a) private lands properly 
so-called, i.e., home-farm lands of which kambattam and pannai are given as examples, 
(b) lands whose origin or character ‘is not known or which were once ryoti lands. 
The enumeration of different kinds of private land in class (a) is only illustrative 
and not exhaustive. In the case of lands coming under class (b) above described, 
proof of direct cultivation by the landholder with his cwn servants or by hired labour 
yith his own or hired stock for a continuous period of twelve years before ist July, . 
1908; without any other evidence, constitutes the lands “ private lands”, Ryoti 
land however could be converted into private land only in this manner and no 
‘other, and direct cultivation by the landholder for the requisite period, is, an 
indispensable condition of such conversion as held by this Court in Bandara Fogi 
v. Sestharamanurthit. In the case of lands falling under class (b) above stated proof 
of direct cultivation for twelve ycars before rst July, 1908, would, without more, 
“conclusively establish they are private lands. In t-of lands once ryoti, direct 
cultivation for the specified period is the only mode by which they can be deemed 
to be private lands. The insistence on direct cultivation in the case of one species 
of lands deemed to. be private lands is a clear indication that there. might be other 

- private lands-which need not satisfy the test of direct cultivation and these are in- 
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cluded in the first part of the definition in section’ 3 (10) (a). In respect of lands 
whose character as ryoti or private land is in dispute, direct cultivation for“12 years 
before 1908, is not the only mode by which their true character can be established. 
Section 185 renders.admismble not only leases before 188 showing that the lands 
were specifically let as private lands but also such other evidence as would be rele- .' 
vant under the Evidence Act. If in respect of such lands there is relevant evidence 
other than direct cultivation, it is open to a Court to find on such evidence that the . 
lands are private lands. : ` 
Before I consider the cases cited at the Bar, I wish to clear the ground by stating 
‘that we are not concerned in this case with conversion of ryoti land mito private 
land but only with the nature of the evidence required to establish the original 
character of the land as private land. Before secuon 185 was amended in -1934, 
it contained a proviso that land directly cultivated by the landhoider as private 
land for 12 years before 1st July, 1908, shall be deemed to be private land eventhough - 
the land was originally ryoti. It has always been the law that mere merger of the 
kudiwaram interest in ‘the melwaram does not convert ryoti land into private 
land. Before the amendment of 1934 conflicting views were expresged by 1¢arned 
Judges as to whether the proviso to section 185 was exhaustive and retrospectively 
prohibited other modes by which conversion of ryoti land into private land had 
been effected before the Act. Wallis, C.J., in the Chellapalli caset and Krishnan 
and Venkatasubba Rao, JJ., in the Worth Vallur case* took the view that the proviso 
to section 185 was not exhaustive and that such conversion was not retrospectively 
affected by Act I of 1908 while Seshagiri Ayyar, J., in the Chellappalls caset, Abdur 
Rahim and Burn, JJ., in Yerlagadda Mallikarjuna v. Subbayya? and Sadasiva Ayyar, J.» 
‘in the Nuzvid case* took the opposite view. A reference to this past controversy 
is necessary in order to appraise the value of the decisions relied on by the appel- 
lants. Wallis, C.J., who was of the opinion that the proviso to section 185 (before 
amendment) did not retrospectively prohibit conversion of ryoti land into private 
land before the Act or the recognition of such conversion as legal by the Court after’ 
the Act, even though direct cultivation for 12 years before 1st July, 1908, under the 
proviso to section -185 E it then stood) was not proved, observed that the test of 
direct cultivation found in the proviso might well be applied as a test even to other 
cases of conversion claimed to have been effected in other modes before the Act 
came into force. .Camindar of Chellapalli v. Somayya!. On appeal the Judicial> | 
Committee approved of the application of the test suggested by the proviso to section 
185 even to cases of conversion not falling within the proviso—see Yerlagadda Malli- 
karjuna Prasad Napudu v. Somayya’. The force of this observation is considerably 
weakened by the deletion of the proviso to section 185 in 1934. Though Wallis, 
C.J., started by observing that the case “ raises a question of importance as to what 
constitutes private land under the Act” the further discussion shows. that the 
learned Chief Justice was considering only a case of conversion of what wes Once 
admittedly ryoti land into private land. He found that the zamindar had at no 
time directly cultivated the lands which he claimed to have converted and that his 
treatment of the lands as kambattam in his accounts was merely cclourable for the 
purpose of defeating the occupancy rights of tenants. He referred to Budley v. 
* Buktoo®, itself a case of colourable conversion of ryoti land merely by means of entries 
.in records as sir or private land, where the Court had observed that i 
“ sir land was land which a zamindar had cultivated himself and intended to retain as 
resumable for cultivation by hirself even when from time to time he demised it for a season ”. 
Seshagiri Iyer, J., referred to bome-farm land as land that “has been‘ordinarily , 
cultivated personally by the landlord at the outset”. The policy of the Act 
is to prevent an extension of private land in a zamindary by a process of conver- 
1. (1914) 27 MLL.J. 718: I.L.R. 39 Mad. 4. (1921) 42 M.L.J. 161: LL.R: 45 Mad. 
I. = . . 
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sion or even by legitimate acquisition of the ryoti interest as shown by section 8 
of the Act. The proviso to section 185 was deleted and a corresponding provision 
inserted in section 3 (10) (a) in 1934 to emphasise the position that direct culti- 


. . Wation for 12 years before ist July, 1908,is the only method of conversion, of ryoti 


land into private land recognised by the Act, thereby o ing the views of Wallis, 
G.J., in the Chellapalli cass! ; and Krishnan and Venkatasubba Rao, JJ., in the 
North Valler case? and Sadasiva Ayyar, J., in the Nuzvid case*. That this is the 
effect of section g (10) (a) after the amendment of 1934 has now been held by the 
Full Bench in Bhandaru Jogi v. Seetharamamurthi*. The stringent requirement of 
direct cultivation imposed by law to discourage conversion of ryoti land and to 
prevent a landholder from i increasing his stock of private land at the expense of ryoti 
interests need not be imported into a consideration of the question whether a 
particular land whose origin is not known, is ryoti or private. 

In the course of their judgment in the Chellapalli case1, Wallis, C.J. and Sesha 
giri Ayyar, J., interpreted the word ‘domain’ im section 3 (10) (a) of the Act as 
denoting land immediately surrounding the mansion house, park or chase of a lord 
of the manor and in his immediate occupancy and applied the same test to deter- 
mine the private land of his Indian countrpart, the zamindar. Wadsworth, O.C.J. 
and Koman, J., ın Jagadessam v. Kupppammal®, observed that the word ‘ domain” 
or home-farm would connote land appurtenant to the - mansion of the lord of the 
manor kept by the lord for his personal use and cultivated under his personal super- 
vision: ln the Tedlam case Sri Ranganilayam Ramakrishna Rao v. Mallareddi Sesh- 
arya’ decided by the learned Chief Justice and Rajagopalan, J., the latter, under 
the impact of these two decisions, felt bound to refer to the unpretentious village 
house of an absentee mokhasadar as answering the description of the “ mansion 
of the lord of the manor” and the lands in the village of an extent of 1500 acres 
as lying round about the “mansion” house. The decisions in the Chellapalli 
case! and Jagadessam Pillai’s cass® were cited, the latter at great length, and followed. 
In my judgment in Pentakota Narayudu v. Venkataramanamurthi?, I have expressed 
my dissent from this narrow interpretation of this term and pointed out.that it has 
no relation to the actual conditions prevailing in this Presidency. “ The mansion 
house” test would not be applicable to this country except in rare cases. It is a 
matter of common knowledge that zamindars, poligars, jagirdars and major inam- 
dars owned considerable extents of private land in several villages far removed from 
their dwellings. In England manorial lands were not contiguous and often ar 
scattered about amongst and intersected by other lands having nothing to do wi 
the manor. The demesne lands fell into three classes (a) lands occupied by the 
lord of the manor himself, (b) lands which the lord allowed his villeins to occupy 
and cultivate upon certain terms corresponding to thè copyhold lands of later 
times, (c) lands allowed to lie waste or common in which free tenants and copy- 
_ holders had important rights along with the lord of the manor. The English 

country side is not organised on the same lines as Indian villages where by reason 
of facilities for irrigation, cultivable lands usually form a block separated from 
the inhabitants’ houses which lie close together usually in the village natham. 


Yerlagadda Mallikarjuna v. Subbayya® decided by Abdur Rahim and Burn, JJ» 
was also a case where lands admittedly once ryoti were claimed to have been con- 
verted into private lands by the zamindar of Chellapalli. Abdur Rahim, J.,referred 
to home-farm land as ‘‘ land which the zamindar is entitled to deal with in’ any way 
he chooses by contract without being ham by the provisions of the Act”. 
Burn, J., referred to private land as land in which the entire interest is vested in the 
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landholder and the rights of tenants are based on contract in contrast with ryoti 
land in which two separate and distinct interests known as melwaram and-kudi- 
waram exist, the former vesting in the landholder and the latter in the ryot. The 
learned Judges agreed with the opinion of-Seshagiri Ayyar, J., in the earlier Chella- 
palli case! that the only mode recognised by the Act for converting ryoti into private. 
land was direct cultivation-by the-landholder for twelve years before 1g08. They 
-also applied the-test of direct cultivation or retention of land for direct cultivation 
adopted by Wallis, C.J., in the earlier case and held that as there had been no direct 
cultivation by the tanaholder at any time, the lands retained their original character 
as ryoti lands. The mere description of ryoti lands as kambattam in leases granted 
by the zamindar during comparatively recent times and the transfer of ryoti lands 
to the category of kambattam lands in the: zamindari accounts witout eny change 
in the tenure of the land and without any-idea-of taking up direct cultivation were 
held to be mere colourable transactions. This case went on the same lines as the 
first Chellapalli caset, These two decisions do not-compel us to hold that where the 
question is not whether land once ryoti has since been converted into private land 
but whether the land is ryoti or -private land, it must be considered to be ryoti 
land in every case where-there is no proof of direct cultivation -by the landholder 
for a substantial period. The test of direct cultivation was not insisted upon even 
for a conversion of ryoti land into private land in Ths North Vallur case? overruled 
by a Full Bench on another point.- 


T shall now proceed to consider the decisions where the question was not one 
of conversion but of the ascertainment of the true character of the lands as ryoti 
or private lands. The earliest reported case after Act I of 1908, so far as I know, 
is the decision in Lakshmayya v. Sri Rajah Varadarajah Appa Rao Bahadur?, where this 
Court held that the lands in dispute were the private lands of the Ganna- 
varam Zamindar. There was apparently no evidence in that case of direct 
cultivation and certainly no such evidence was referred to, or relied upon, in the High 
Court. The lands had been leased to tenants under muchilikas from 1892 onwards, 
the lands being described as the ‘ savaram” lands of the zamindar, a description 
which this Court, differing from the District Judge, held to be one of ambiguous 
and uncertain import. Savaram lands which are analogous to nankar Jands in 
Upper India connote lands kept by the zamindar for the support of himself and the 
members of his family and would prima facie be his private lands according to the 
notions prevalent in the Northern Circars. This Court posed the real question 
as being “whether the evidence was sufficient to establish that the zamindar 
‘was the owner of both the melwaram and the kudiwaram in the lands” and answered 
it in the affirmative relying on the following circumstances. The lands were piper 
in the accounts of the zamindar as different from seri or ryoti lands and were hel 
by tenants on rates of rent different from those prevailing for seri lands. Water 
cess.on the lands was paid by the zamindar while ryots paid the cess in respect of 
ryotilands. In the leases granted since 1892 the zamindar asserted, and the tenants 
admitted, his full proprietary rights in the lands. In the leases of 1896 and 1897 
the lands were let as private lands. Grain rents had been substituted for money 
rents and the leases had been granted by auction to the highest bidder. d 
decision is a clear pronouncement that the character of a land as a private lan 
could be established by other modes than by proof of indirect cultivation by the 
landholder. - 


Sundara Ayyar, J., held that the Act did not lay down any definite rule as to 
all the kinds of evidence that might be produced to prove that the lands were private 
lands and that leases granted subsequent to July 1898 were not shut out by section 
185 of thé Act, a view which was affirmed by Wallis, C.J.ʻin the Chellapalli case 
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and Krishnan and Venkatasubba Rao, JJ., in North Vallur case! and the Judicial 
Committee in Bindashwari Prasad’s case. 


The decision of the Judicial Committee in Bindeshwari Prasad’s cass has in 
` My opinion a very important bearing on the topic now under consideration. The 
- Case arose under section 120 of tne Bengal Tenancy Act corresponding to section 
3 (10) (a) and section 185 (1), (2) and (3) of our Act. It is a matter of common 
knowledge that our Act was modelled on the Bengal Tenancy Act, the Permanent 
Settlement having proceeded on the same lines in both Provinces. In that case the 
Maharaja of Dumraon, the landholder, sued for eviction of his tenants from the large 
extent of lands situated in the zamindari alleging that they were his zerait or private 
lands. The tenants pleaded that they were ryoti lands in whjch they had acquired 
a statutory right of permanent occupancy under sections 20 and a1 of.the bengal 
Tenancy Act corresponding to section 6 of our Act- The lands in question were 
225 bighas in extent and had emerged in 1849, by the fluvial action of the Ganges 
and become part of the zamindari. The bulk of the lands was suitable for. culti- 
vation. The entire lands had been leased from time to time by the Maharaja to 
the Government from 1843 till 1873 when the Government surrendered possession 
to him. The lands were again leased in 1873 to a Mr. Fox for ten years, the lease 
being renewed in 1883 for a further term of nine years under the kabuliat which 
recited inter alia that the lands were zerait (private lands) of the lessor, In 1891 the 
Maharaja even granted permanent occupancy rights ın the lands to Mr. Fox in 
consideration of nis services. Mr. Fox fell into arrears of rent and the Maharaja 
filed a suit, obtained a decree and purchased the right, title and interest of Mr. Fox 
in the lands in 1896. Thereafter the lands were leased by the Maharaja to one 
Akauri Ram for a period’ of five years. In 1go2 the proprietrix of the Dumraon 
Raj granted a lease of the lands to Keshav Prasad, the father of the defendants, 
for a term of 7 years, the lands being described in the kabuliat as the zerait lands 
ofthe lessor. The lessee agreed that the lessor would be at liberty to lease the lands 
to anybody he liked at the end ofthe term. The lessee, and after his death, his sons, ' 
remained in possession for the full term of seven years except during a temporary 
ion from some of the lands by trespassers who had no title and who had 
‘set up an untenable claim of occupancy right. In the suits filed by the heirs of the 
lessee for eviction of the trespassers they had described the lands as zerait lands 
of the Dumraon Raj. Under a fresh kabuliat executed on 8th December, 1908, 
by the-heirs of Keshava Prasad, the original lessee, the term of the lease was extended 
till 3925. This kabuliat also contained admissions by the lessees that the lands were 
the zerait lands of the lessor and there were also stipulations to the effect that the 
lessees would not claim rights of occupancy and that thé lessor would be at liberty 
to take and keep possession of the lands himself or settle the lands on any other 
person at the expiry of the term. On thé expiry of the term of this last kabuliat, 
the lessees declined to give up possession and asserted that they were ryots who 
had acquired occupancy rights. The Judicial Committee held, affirming the 
decision of the Patna High Court, that the lands were the private lands of the 
Durnraon Raj in which the lessees could not and did not acquire occupancy rights. 
Though the lands had never been under the direct cultivation ofthe zamindar 
at any time since their emergence in 1843 and had always been leased to tenants 
as zerait lands for varying terms, they were nevertheless held to be the private 
lands of the zamindar. is conclusion was based only on the terms of the several 
leases referring to the lands as zeratt lands and the admissions of the tenants that they 
had no right of occupancy in them. The Judicial Committee also held that the 
admissions in leases executed by tenants after 1883 (the corresponding date under 
our Act being 1898) negativing a right of occupancy in the lands were admissible 
in evidence to prove the character of the lands as private lands. In other words, 
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the Judicial Committee did not exclude any evidence admissible under the Evidence 
Act to prove that the lands were the private lands of the zarhindar. The learned 
advocate for the appellant distinguished the case as resting on the terms of section 
120 of the Bengal Tenancy Act and as having no application to the construction 


of our Act. Iam unable to find any appreciable difference between the two provi- ,`' 


sions: Section 120 (1) (a) of the Bengal Tenancy Act corresponds to the second 
part of section 3 (10) (a) of our Act; section 120 (1) (b) corresponds to the first 
part of section 3 (10) (a) ; and section 120 (2) corresponds’to clauses (1), (2) and 
(3) and the first proviso to section 185 of our Act. Not only is there no material 
ditference in the law applicable but the facts in the Patna Case were very much 
stronger against the case of the landholder who had even gone to the length of 
creating occupancy rights in Mr. Fox and might therefore well have been ae 
to have given up any intention of direct cultivation. He had even purchased the 
occupancy rights of Mr. Fox at an execution ‘sale for arrears of rent. Under section 
22 of the Bengal Tenancy Act (corresponding to section 8 of our Act), an acquisition 
of occupancy rights by the landholder at a rent sale does not enable him to hold the 
land as ryoti. Nevertheless the Privy Council held that the transaction by which 
the Dumraon Raj conferred permanent tenancy rights on Mr. Fox did not affect 
the character of the lands as zerait and when they came back to the possession 
of the Raj by a purchase at an execution sale, they regained the character which 
they originally possessed. It is somewhat unfortunate that this decision has not 
been the subject of consideration by this Court on many occasions when its relevancy 
was beyond dispute. 


I shall now deal with the later decisions of this Court. In Chinnangadu v. 
Rangayya', the question was whether certain land was ryoti or the private land of the 
zamindar. There was no evidence of direct cultivation by the landholder at any 
time. On the other hand, the evidence adduced ‘by the landholder consisted of 
. periodical leases originating from 1877. The tenants had been given sagubad: pattas 

_which were different from those isused to tenants of ryoti lands. The lands were 
described as kambattam and there was a provision in the leases granted before 
1891 for surrender of the land by the tenants at the end of the term. The tenants 
however had not been turned out of the land but allowed to continue from year 
to year. On these facts, Madhavan Nair, J., held that the lands were the private 


lands of the landholder though never directly cultivated by him. In the unreported ` l 


case of Sri Thiagarajaswami Devasthanam v. lMiihuswami Odayar?, Krishnaswami 
A and Somayya, JJ., dealt with a case of private landsin a whole inam village 
which had been ted with both warams to a temple and which became an estate 
under section g (2) (d) as amended by Act XVIII of 1936. The Court held that the 
mere fact that the landholder was the grantee of both the warams was not sufficient 
to show that the land was his private land, having regard to the statutory presump- 
tion in section 185 of the Act that land is ryoti and also to the provisions of section 
185-A and 185-B of the Act. There was no proof of direct cultivation of the land 
by the landholder at any time, the land having been periodically leased out as 
required by a scheme framed for the temple. case fell within section 3 (10) 
(b)'(1) of the Act, which, in the case of major inams, corresponds to the first portion 
df section 3 (10 ) (a) applicable to zamindaris, palayams and jagirs. It was 
pointed out by the learned Judges that the words “ sir ”, “ khas ”, s battam ” 
and “ pannai” were given in section 3 (10) merely as: examples of private lands 
properly so called and that in the case of lands not ing the particular nomen- 
clature, the Court would still have to find out whether the lands were private lands, 
i.e. the domain or home-farm land of the landholder. . The Court relied upon terms 
in the leases granted before 1st July, 1918, implying that the tenants had no right of 
occupancy in proof of the private character of the lands. The changes in the 
personne] of the tenants, the variations in the rent payable, the restrictions on the 
rights of tenants to enjoy the trees on the land, the fixing of a term of years with a 
Sa a L 
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provision for surrender of the lands at the end of the term and the periodical auction 
of the leases to the highest bidder, were relied upon in support of the conclusion 
that the lands were private lands of the temple. The Court distinguished the cases 
in the fitst Chsllappalli Case1, and the.second Chellapalli Case? on the ground that 
they were cases where the Court had to consider whether ryoti land had been conver» 
ted into private land before the Act, in which case the test of direct cultivation might 
be a crucial test. ' : ; : 


’ Kondaypa Rao v. Naganna? was an appeal from a judgment of Wadswortb, J., 
in Kondayya Rao v. Nagannat and dealt with a case of conversion of private land 
into ryoti land by the grant of a permanent right of occupancy by a Mukhasadar 
to his tenants. Wadsworth, J., referred to home-farm land as land regarding which 
the landholder at least retained an expectation that he would at some not too 
distant a date, use it for his own cultivation and enjoyment following the Chellapalli 
case’, After examining the relevant provisions of the Act, Leach, G.J., on appeal 
observed :— : 

’ “ There was nothing in the Act as it stood before 1936, nor is there anything in it now, which 
prevents a landholder from leasing his private land on whatever terms he may think fit, so long 
as he does not part with the kudiwaram interest.” f : 

Towards the end of the judgment- the following passage occurs : aa 


“ The appellants here could have sold the lands in suit to the first respondent absolutely or they 
could have leased them at any rent they mi t have agreed upon without separating the kydiwaram 
right from the melwaram right, but as they to separate the kudiwaram right from the melwaram 
Dght and grantia pertáncnt right of occupancy on: the basia of the pa ent of rent relatiye to the 
melwaram right they must, in my judgment, be deemed to have con the lands into ryoti lands ”. 


Leasing by itself does not, therefore, impair the character of lands as private lands. 
Rajayya Nandiar v. Lakshmana Ayyar® was also a case relating to the conversion of 
iruwaram land into.ryoti land under section 3 (10) (b). (iv) of the Act. There a 
landholder had acquired the kudiwaram ‘interest for valuable consideration before 
st November, 1933 and had been-letting out the land on leases ever since. It was 
contended that the land had regained its original character as ryoti in the-absence 
of direct cultivation by the landholder. The Court (Somayya and Patanjali 
Sastri, JJ.) negatived this contention in these terms :— i nas 

“t The mere fact that the lands have been leased to a tenant fòr a number of years does not mean 


that the landholder has‘not retained the kudiwaram and that he has converted them into ryoti lands. 
Proof of intention on the part of the landlord to part with the Kudiwarami right is necessary.” in 


In a similar case, Swami Vanniar v. Nagaraja Moopannar®, Rajagopalan, J., observed 
as follows : > : 
‘Leases for short period with terms would really indicate a definite intention on the 
of the landholder to retain his ku interat, not that ha intended 1o part with then in 
vour of the lessee. The fact that the lessee was the same is not enough to prove an intention to part 
with the kudiwaram interest ”. š $ i 
I do not see why the same test should not be applied to a case where both the warams 
originally vested in the landholder and the question arises whether the lands bave 
become ryoti or where the presumption under section 185 of the Act is sought to be 
relied upon. k S 
The next reported case on which considerable reliance has been placed by 
the appellants is Jagadsssam Pillai v. Kuppammal’ the judgment of the Bench being 
that of Wadsworth, O.C.J. Stripped of unnecessary detail, the facts of the case 
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were these. The Rajah of Tanjore had, before his death in -1855, acquired the 
mirasi rights, i.¢., absolute ownership in the lands of Kaduveli village. On the 
death of the Rajah all his landed properties were annexed by the East India Com- 
pany as an act of State and kept in the possession and management of the Gompany 
and its successor, the British Crown, till 1862, when they were.regranted to the 
widows of the Rajah. Owing to quarrels among the widows, a permanent receiver 
was appointed by the Court in 1866 to manage the lands and divide the income 
among the widows. The receivers successively appointed by the Court were in 
possession of the Jands till 1926. Thereafter the Kaduveli lands were divided 
among the claimants to the estate of the Rajah. In 1934 one of them granted a 
lease of the lands allotted to his share to a tenant for a term of three years. At the 
end of the term the tenant claimed that the lands were ryoti and that he had acquired 
occupancy rights under section 6 of the Act. The landholders sued to evict the 
tenant on the ground that the lands were private lands. The learned Judges 
of this Court held that the lands were ryoti in which the tenant had acquired occu- 
pancy rights under section 6 of the Act. A Full Bench of this Court in Sundaram 
Aypar v. Ramachandra Ayyar? held that the villages comprised in the Tanjore Palace 
estate were “estates ” within the meaning of section 3 (2) (d) of the Act, as it then 
stood, though the case related to the village of Ullikadai with reference to which, 
as pointed out by Sadasiva Ayyar, J., it was conceded that there was a grant only 
of the melwaram. The learned Judges in Jagadeesam Pillai’s cass’, traced the history 
of the Kaduveli lands from 1830. The village was then a mirasi village, the lands 
being owned by the mirasdars as proprietors of the soil. The mirasi rights had 
thereafter been acquired by the Rajah of Tanjore and on his death in 1855, vested 
in the East India Company and its successor, the British Crown. In 1856 the 
Government leased the lands to a purakkudi or outside cultivator for a term of 
three years. In 1860 the Government leased the lands to a different tenant with 
a stipulation for payment of miras thunduwaram in addition to the melwaram in 
recognition of the Government’s right as a holder of the mirasi rights in the lands. 
After the grant of the village by the Government to the widows of the Rajah in 1862, 
the lands which were styfd as “ palace miras” were leased to a tenant with a 
provision for a payment of miras thunduwaram in addition to the melwaram. The 
receivers who came into the management in 1866 and continued till 1926 went 
on granting periodical leases of the lands to the highest bidder, the lands bei 
stated to be absolute property of the landholder in the leases granted before 1 
and to be the private lands of the landholder in leases after 1908. The lands were 
to have been cultivated in amami in 1870 which, with all deference to 

ladsworth, O.C.J. meant direct cultivation. The Court expressed its conclusion 

on the facts in these terms :— i : 


m «We do not know how the Rajah of Tanjore acquired the mirasi rights in the main village of 
Kadirveli ; but we may take it as established that after the rendition of the estate (1862) there was no 

ition of the subsistence of any occupancy right in any tenants of the main village who were 
holding lands under the receivers or under the actual owners of the estate ”. 


It is somewhat difficult to understand the exact process of reasoning by which the 
learned Judges reached their conclusion. Iftheir view was that the village was an 
estate even under section 3 (2) (d) of the Act, as originally enacted in 1908, then 
the acquisition by the Rajah of the kudiwaram or mirasi right even though it was 
made before 1855 would not convert the land into private’land, ses section 8 of the 
Act. Even after the regrant of 1862 the land would coritinue to be held on the 
game tenure unless it came within section 3 (10) (b) (ii) to (v) of the Act which, 
however, was not the case. The long history of the lands prior to 1862 narrated 
in the judgment would not be germane unless the learned Judges thought that 
the Rajah was only a melwaramdar and that by his subsequent uisition of the 
kudiwaram interest there was no merger so as to extinguish the kudiwaram right. 
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In the course of the judgment, however, the Court proceeded on the basis that the 
confiscation swept away all antecedent rights of the-Rajab, that the grant of the 
village in 1862 was a grant of both the warams to the Ranis and that the c 
bocame an estate under section 3 (2) (d) of the Act as amended by Act XVIII of 
1936.* They then ceeded to discuss the meaning of the term “private land”? 
in section 3 (10) (b) (i) of the Act in the light of the observations of this Court and 
the Judicial Committee in the Chellapall: Case, affirmed on appeal, Yerlagadda. 
-Mallikarjuna Prasada Nayudu v. Somaya? . . 


Referring to the earlier judgment of-this Court in C.M.A. No. 311 of 1943 
decided Gy ubien and Ayyangar and Somayya, JJ., their Lordships obse®¥t :— 
“ The'learned judges deal with the definition in a way which, with very great respect, we find 
difficult to reconcile with the decision of thePrivy Council just quoted, Chellepelle Case} on appeal 
in Yerlagadda» Mallıkurjuna Prasada Napudu v. Somaya*. We are-not concerned with the correctness 
of the unreported decision on the particular facts before the learned judges ; but with some of the 
observations contained in that judgment we miust express our respectful d greement.’’ ; 
It is rather unfortunate that the learned Judges did not point to any or 
any of the reasons contained in the: judgment they were criticising but conisdered. 
it sufficient to express a general feelmg of dimatisfaction and disapproval. . They, 
however, laid down the tests for ascertaining whether a land was private land or 
ryoti in an ostate-in these terms :— Š i a Pt 
“+ “Tt scems to us thet the sub-clause (0) (i) of the definition is intended to cover those lands which 
come obviously wi what would ordi y be recognised as the domain or home-farm ; that is to 
say, lands appurtenant to the landholder’s residence and kept for his enjoyment and use. The home- 
farm is land which the landlord farms himself as distinct from land which he lets cut to tenants to be 
farmed. ^. . . . . . . The definition read as a whole indicates cl that the ordinary 
test for private’ land is the test of retention by the landholder for his pers use and cultivation 
by him under his personal supervision. No doubt such lands may be let on short leases for the con- 
venience of the landholder without losing their distinctive character ; but it does seem to us to be 
in isteùt with the scheme of the Madras Estates Land Act as amended to treat as private those 
dands with reference to which the only peculiarity is the fact that the landlord owns both the warams 
in the lands and has-been letting them out on short term leases. There must in our opinion be some- 
thing in the evidence cither by way of f of direct cultivation or by some clear indication of an 
intent to regard those lands as retained for the personal use of the older and his establishment 
in order to place those lands in the special category of private lands in which a tenant under the Madras 
Estates Land Act cannot acquire occupancy rights ”. 
] have already stated that there is no warrant for confining “private land ” to 
d adjoining or appurtenant to the residence of the landholder or tò land that 
is kept tor the personal enjoyment and use of himself and his establishment. The 
learned Judges themselves seem to concede that proof of direct cultivation is only; 
one method of establishing: the character .of a land as private and that it can be 
established by some clear indication of an intent to regard the land as retained for 
the personal use of the landholder and his establishment.- Why may not this indi- 
cation be gathered from the terms of the leases themselves under which the lands- 
havo been let to tenants? The learned Judges did not give any indication of 
how “the clear indication ” insisted upon ee is to be furnished or gatheFed. 
The short term leases granted by the Receivers as well as by the Government werd: 
as their Lordships themselves point out, on the footing that the lessors were owners 
of both the -warams and wholly inconsistent with the recognition of any right of 
occupancy in any of the tenants who. were holding under such leases. ` Except 
for one year during which the village wag cultivated in amani, there was no evidence 
of direct cultivation by the landholder in that case. In. spite of different tests 
differently ‘worded and indicated in the different portions of the judgment, perhaps 
the-only basis on which the conclusion of the learned j rest is that proof of 
direct cultivation for a substantial period of time is shes utely essential to prove 
the character of lands as private lands in cases coming within section 3 (10)345) (i) 
of the Act. Ifso, I am not prepared to-go so far as the learned Judges have gone 
in that case. : i f SA 





1. (1914) 27 M.L.J. 718: TLR.gg Mad. ` a.” (1918) $6 M.L.J. ay? LR. 46 LA. 44: 
841. : - . : LLR E E ae way Geta ae 


N PERIANNAN 0. A.-8. AMMAN KOVIL ‘(F.B.) (Viswanatha Sastry, 3). ‘IQ 


The decision of the Full Bench in Bandary Jogi v: Seetharamamurthi!, merely 
decided that in view of the amendment of section 3 (ro) (a) and section 185 of the 
Act in 1934, the only mode of converting ryoti land into private land sanctioned 
by the Act is by direct cultivation of the land by the landholder with his own servants 
or by hired labour and with his own or hired stock for a continuous period of twelve 
years before 1st July, 1908, the date when the Act came into force. Some of the 
reported decisions which have already been referred to in this judgment were also 
noticed by the Full Bench but the case was one of conversion o ryoti land into 

. private land. The Court had not to deal with the situation which has now arisen 
and to ascertain for the first time whether a saree land was private or ryoti. 
In Pentakota Narayadu v. Venkataramanamurthi?, T held that the lands there in question 
were private lands relying on the course of dealing between the zamindar and the 
tenants as evidenced by leases from 1877 to 1939. I also pointed out that the 
test of direct cultivation was a useful test but di cultivation was not.an indis- 
pensable part of the evidence requisite for establishing that a land, whose character 
as private or ryoti is under investigation, falls within the former category. In 
Srirangani ishna Rao v. Mallareddi 3, it was held by the learned 
Chief Justice and Rajagopalan, J., that the lands in question in that case were 
Private lands, relying on the evidence of direct cultivation by the landholder of 
different portions of the land at different times with his own stock. Passages from 
the judgment of Wadsworth, O.G.J., in Jagadessam’s caset were quoted in 
extenso and with evident approval and the tests formulated in the judgment were 
applied. As there was ample evidence of direct cultivation by the landholder 
in that case, the further question whether its absence was fatal to the claim of the 
landholder had not to be considered. E 


Reta of the cases to be noticed is a decision of Subba Rao and Chandra 
Y, JJ., in Parish Priest of Karayar Parish v. Kattalai of Sri Thiagarajaswwams 
Deoasthanam, - Nos. 176 D and 493 of 1946 which related to 
lands in inam villages which had been gran to the Sri Thiagarajaswami 
Devasthanam. The learned Judges held that lands of the extent of about 
1,000 acres involved in those appeals were not private lands of the temple but 
were ryoti lands in which a lessee of the lands from the Executive Officer of the 
temple had acquired permanent rights of occu cy as a result of the amend- 
ing Act XVIII of 1936. The Court outlined heroe of private lands as lands 
directly cultivated by tribal chieftains through their farm servants or hired labour 
and waste lands Ay brought under cultivation by them with their own 
` servants or hired ur. It was pointed out that . sayen & ' 
- “oven if a land is known as kembaitam or faxrci, unless it satisfied the characteristia of a 
domain or home-farm land, it cannot be private land within the meaning of the Act.” 2 
The description of “domain ” land in the encyclopedia Brittanica and the defi- 
nitions of “‘kambattam ”, “sir”, “kas” and “pannai” in Wilson’s Glossary were 
referred to. The learned Judges relied upon the t case® and Fagadsesam’s caset 
and applied the Budley v. Buktoo® test adopted by Wallis, C.J., as a correct test for 
ing whether a land was ti or private land. ey laid down that in 
addition to the recitals in lease d there must in every case be evidence that the 
land int its origi was directly cultivated by the landlord or reserved by him for his 
own direct cultivation. The grant of short term leases with a provision for re-entry 
by the lemors on the expiry of the term was not sufficient to indicate an intention 
to resume direct cultivation. They further held that direct cultivation by the land- 
holder for a few stray was of no avail as in their opinion such cultivation might 
have been necessitated by the dearth of persons willing to take the lands on lease. 
The previous unreported decisions of this Court were not individually referred to 
or examined but distinguished on the ground that they were all decisions rendered 
TTT 
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on their own facts. The learned Ju rested their decision against the landholder 
Devasthanam on various other gro also which are now not germane. 

I may now summarise my conclusions on the legal apert of the case. Where 
land Bro sed or admitted to be once mon anda imed to have been converted 
into private land, the claim is untenable unless the landholder proves direct culti- 
vation for a period of twelve years before 1st July, 1908. No other mode of conver- 
sion, is permissible. Where you have to find out whether a land is private or ryoti 
its original character not b known, proof of direct cultivation of the land by 
the landholder for twelve years before 1st July, 1908, would, without other evidence, - 
conclusively establish its character as private land, but thisis not the only mode of 
proof permitted to landholder. Other evidence may be adduced and looked into 
and might consist, among other matters of direct cultivation of the land at some 
period anterior to the twelve years preceding 1st July, 1908, but thisis not indispen- 
sable. - Direct cultivation may be valuable and weighty evidence and may be 
inferred from accounts and other records usually rape large landholders. If, 
owing to lapse of time or other reasons, evidence of di cultivation is not forth- 
coming its absence is not fatal to the claim that the land is private. Section 185 
of the Act does not shut out, but on the other hand allows ail evidence that would 
be relevant and admissible under the law of evidence, to prove the fact in issue, 
namely, whether the land is private or ryoti. Local usage or custom and the letting 
of the land as private land im leases before 1898 are specifically mentioned in section 
185 (1) and (2) as being relevant evidence but other evidence is also expressly made 
admissible under. section 185 (3). The classification of lands as private lands at 
the time of the permanent settlement or in the early records of zamimdaries, the 
terms of the grant of an under-tenure, the assertion and enjoyment by the landholder 
of the right to ‘both the warams, the intention to retain with himself the kudiwaram 
right and the consequent right to resume direct cultivation if he chooses, leases 
of the lands as private lands or with terms and conditions inconsistent with any 
right of occupancy in the lessees, admissions by tenants that the lapdholder is the 
owner of both warams and that they have no occupancy rights, changes in the 
personnel of the tenants, variations in the rates of rent payable by the tenants— 
these and kindred matters would be relevant and admissible in evidence to prove 
that the lands are private lands. The probative value of such evidence depends 
on the facts and circumstances of each case. The burden of proof that a parti- 
cular land ih an estate is private land rests on the landholder, the statutory presump- 
tion bemg the other way. This burden is not discharged merely by proving that 
both the warams were granted-to or enjoyed by the landholder once upon a time. 
‘There must be evidence of the treatment of the lands as private lands by the land- 
holder, either by direct cultivation or otherwise in the manner abovestated. 


There is one feature of these cases which requires ial mention. The leases 
granite bom time to Ume to the tenants: are styled Swami bhogam leases ” and 
is a stipulation in all of them for payment by the tenant of swami bhogam to 
the landlords in addition to the melwaram proper. If the tenants had a right of 
occupancy in the lands they could have objected to the imposition of this liability 
for swami bhogam in addition to the rent ; but they never raised any such objection. 
It has been pointed out in several decisions that the payment of swami bhogam by 
the tenants is a clear admission that the landlord is the owner of both the melwaram 
and the kudiwaram right in the land, ie., that he was absolute proprietor of the 
soil. Naina Pillai Maracair v. Ramanathan Chettiar!, Muna Muhammad Rowther v. 
Muthu. Alagappa irl a nai Karayalan v. Sivasubramaniam Pillai*, Subra- 
manya - Chsthar v. ar: udaltar*, At 285 of the Ramnpad District 
Manual it is stated as follows : nee 3 
“ Pexagi lands are those in which the zamindar or inamdar owns both the landlord’s right and 
tenant’s right. He can lease out the lands to anyone he likes for cultivation and obtain from him 
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“ sami bkogam ” or “' ihunduwaram ”, a rent obtained in acknowledgment of the landlord’s tenancy 
right in the soil in additon to the melwaram or landlord’s share ”. 

Swami bhogam is to be taken out of the kudiwaram or cultivator’s share 
of the produce an id in addition to the melwaram or landlord’s share. It 
consists of a one-tenth or a greater share of the kudiwaram produce which the 
tenant pay to the landlord along with the melwaram. Thunduwaram resembles 
very closely the swami bhogam and it is also a portion of the kudiwaram paid by the 
tenant to his immediate landlord in addition to the melwaram. The swami bhogam 
is a fixed amount while the thunduwaram may vary in proportion to the amount of 
crop actually harvested. The description of the leases in the present case as swami 
bhogam leases, as well as the provision in these leases for the payment of swami bhogam 
in addition to the melwaram by the tenants‘to the trustees of the temple would 
indicate an intention on the part of the landholder not to part with the kudiwaram 
interest but to retain the lands as resumable by him for direct cultivation in the 
future. Mr. A. Sundaram Iyer relied on the decision in Sivanupandia Thevar v. 
Zamindar of Urkad! where it was held that “ swami bhogam” was part of the rent 
lawfully payable by a ryot to the landholder. There the lands were admitted 
to be ryoti and the tenants were ryots. The only question was whether the swami 
bhogam, paid all along to the landholder, was an illegal levy or part of the rent 
lawfully payable and it was held to be a part of the rent. The origin of the payment 
in that case was not known and it had been paid for a long time as a. component 
part of the rent. 

The evidence adduced in these cases to port the claim of the plaintiffs 
that the lands are private is somewhat and of a poor quality. At the same 
time it cannot be said that irrelevant e bas been admitted or that woe is 
no evidence in support of the findings of the Courts below. Nor have the Courts 
below meed, themselves on any point of law. I agree with ‘my learned 
brother Satyanarayana Rao, J., as regards the result of these secand appeals and 
Civil Revision Petitions. 

Raghava Rao, 7.—These second Appeals and Civil Revision Petitions raise 
two questions of some difficulty (1) whether the vi in question is an estate 
within the’ Madras Estates Land Act, and (2) whether the land in the ion 
‘of the defendant is private land of the plaintiffs landholders. Both the Courts 
below have answered both these questions in the affirmative. The defendants 
are the appellants and the petitioners in these cases. 

At the conclusion of the arguments I found myself by no means certain in 
regard to the answer to be given to the second question, although in regard to the 

‘answer to be given to the first I more or less made up my mind in favour of the 
appellants. 4 have had the advantage since of perusing the judgments of my 
e red brethren in onder to arive at sdecision in their light as well as in the light 
of the arguments. 

On the first of the questions I agree with my learned brethren that the suit 
village must be held to an'estate with reference to section g (2) (¢) and not 
section 3 (2) (d) of the Madras Estates Land Act. The view of the learned Sub- 
ordinate Judge on appeal in concurrence with the conclusion of the learned District 
Munsiff at the trial ing the village to be an estate with reference to the latter 
provision of the statute is t with too much of error to commend itself to m 
ni a Bo The grant which is not badshaki or royal is not of 1720 A.D. as supp 
by the learned Subordinate Judge but of 1798 A.D. The year 1720 referred to 
in Exhibit P-26 does not relate to the era beginning with the death of Christ but to 
Salivahana saka as found out by us on our investigation at the hearing. Even 
on the assumption that the Dindigul referred to in section 2 of Madras Regulation 
XXXI of 1802 included the area in which the suit village is situate, the grant does 
not satisfy the description of a t made before the 18th day of March, 1792, 
for it to attract the validating declaration contained in that section. Nor does 
Exhibit P-26 relate to a register maintained under section 15 of the Regulation. 
It may be that the character of the grant as that of a village was not disputed in 
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the Courts below and is not necessarily belied by the contents of Exhibit P-26: 


But the question still remains whether, not having been; dealt with the Inam 
Commission, the t can be said to be avi ine by the Erivah Goren 
ment as contemplated by section 3 (2) (d). declaration in section 2 of the 


Regulation not being applicable to the case and the entry in Exhibit P-26 not being 
one made in a register maintained under the regulation, the only other features 
remaining for consideration out of those relied on by the lower appellate Court 
for bringing the suit village within section g (2) (d) of the Act are, firstly the direc- 
tion contained in the Inam Rules framed in 1859 or #o for the guidance of the officers 
concerned: with the Inam Settlement, that: i inams held TOTON tars for a 
period of 50 years should be treated as possessed under a valid title w tever may 
have been the origin and second] , the collection of road cess by the Government 
from the inamdars. Aa egarda (he Gree the Get retmains that the ale acres eae 
into effect with reference-to suit village which has been left severely alone and not 
at all touched by the Inam Settlement’of the sixties of the last century or in any 
latter settlement. I am not satisfied that Kumara Fhirumalai Naick v. Bangaru Thiru- 


themselves made a re-grant, and that a Collector’s certificate was therefore required 
for the suit there-in question to bë maintainable. The argument was repelled for 
the reason that. assuming that the act of the Government co i the inam 
amounted to a re-grant of it, it could not be'said that the giving of lan free of the 
Tevenue is a grant of land revenue so as. to bring the case within, the provisions 
of the Pensions Act. The basis.of the argument there, namely a confirmation of 
the grant by the Government at the. Inam Settlement—does not exist‘here, and; 
in my opinion, the mere general direction in the Inam Rules above referred to not 
carried out admittedly at any Inam Settlement in relation to the suit village cannot 
be regarded as a recognition of the suit-village by the Government,as.an inam,for 
the purpose of section 3 (2) (d) of the Madras Estates Land Act. Nor am I satisfied 
that the mere collection of road cess by the Government in ae a of the suit 
inam village is such a recognition—a recognition, I mean, of the validity of the ori- 
= grant which has so far remained untouched by the Government. If as opined 

the late Mr. Ramadoss in his commentary on the Act at pages 53 and 54 the 
word “‘ ised ° might apply to the case of those inam ts which did not 
form the subject of the Inam Commissioner’s inquiry but which have not’ been 
disputed, cancelled or. resumed by the British Government, 1.s., those which. have 
been continued by an implied consent without express ‘confirmation, -there would 
perhaps be some point’ in the reliance placed by the learned Subordinate Judge 
on the two features above mentioned. The question however has been raised 
in a case decided subsequent to the publication of that commentary in’ Sam. v. 
Ramalinga?, whether the word “ recognised ” required something more than acquies- 
cence by the British Government. The iactnaton of opinion expressed by one 
.of the Judges in-that‘case (Srinivasa Ayyangar, J., later Sir K. Srinivasa A ) 
is that recognition implies something more than acquiescence, something doue 
by the Government, as for instance by tance of service, jodi, etc. From that 
inclination of opinion-of that distingaiahed Judge I am not prepared to. dissent, 
supported as it is by the analogy of the decision in Secretary of State v. Bhanumaruthi?, 
which was no doubt a case under the Madras Proprietary Estates Village Service 
Act, IT of 1894, but which in construing similar words “ lands granted or continued 
by the State” occurring in section 17 of that Act held that continusnce inthe 
context of the section implied ‘a recognition by the Government of the right of the 
inamdar which could’ have been set up by him in‘support of his possession, and 
that mere sufferance by the Government or forbearance from taking steps which 
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it might have been open to the Government ta take ar cole On 
opinion not intended to.be recognition or confirmation of the right of the holder 
would not amount to continuance. ‘ 


Section 3 (2) (d) of the Madras Estates Land Act being inapplicable for the 
reasons indicated, the question is whether section 3 (2) (e) catches the village 
concerned in this case. I am distinctly of opinion that it does. Exhibits P-23 
and P-24 make it reasonably clear that the village was the subject-matter of a 
-pre-settlement inam included later in the assets of the zamindari at the time of 
the Permanent Settlement as an ayan village in respect of which there was a subse- 

uent reduction of the rent payable to the zamindar by the inamdar by way of 
Dionasanen BAS That being so, the village is in the nature of an undertenure 
falling under clause (e) of section g (2). 

I may state before passing on to the second question arising for determination 
that I have had to say so much as I have said on the question whether or not the 
-suit village falls within clause (d) of section g (2) because in answer to an intimation 
‘of opinion from the Bench during argument that clause (¢) and not clause (d) of 
section 3 (2) would govern the present case—a position which the learned advocates 
for the respondents accepted without any objection—the learned advocate for the 
appellants—petitioners stated that he was not prepared to abandon his contention 
as to the appia aT of clause (d) whatever our opinion about the applicability 
.or inapplicability of clause (e). ; . 


On the second question I felt a good deal of doubt as to the true view to take 
during the progress of the argument which did not by any means stand resolved 
at its conclusion. The uncertainty in which `I was left was because of two con- 
flicting considerations. On the one hand there was the natural feeling of the 
strong reluctance to overrule a whole catena of decisions beginning with Qamindar 
of i v. Somaya}, a decision of Wallis, C. J., and Seshagiri Ayyar, J., of 
1914 an ending with two latest judgments of this year not yet reported of two 
different Benches—that of Rajamarinar, C.J., and Rajagoy , J., 1n Ramakrishna 
Rao v. Malla Reddi Seshayya*, and that of Subba Rao and Chandra Reddi, JJ., in 
Parish Priest v. Kattalai of Sri Thiagarqjaswami Devasthanam,* all prima facie speaking 
in one voice favourable to the contention of the learned advocate for the appellants 
and petitioners before us except a solitary decision in Sri Thiagarqjaswam: Devasthanam 
v. Muthuswami Odayar‘, striking a discordant note. Further in between 1914 and 
1949 there is the decision of the Judicial Committee of the Privy Council in Yerle, 
f; Mallikarjuna Prasad Ne v. Somaypa®, which affirmed in appeal the decision 
of the High Court in Zami of Chellapalli v. Somaya1, Further still there are two 
decisions of Division ches in Sreemanthu Raja Yerlagadda Mallikarjuna Prasad 
Naidu v. Subbiah’, and Fagadeesam v. Kupampal’, and one decision of a Full Bench 
in Bandar Jogi v. Rajah Chintalapalli Sestharamamurthi*, in’ which the test of direct 
‘cultivation for-ascertaining the character of private land propounded in Zamindar 
of Che i v. Somaya!, which has been insisted n for the appellants and peti- 
tioners before us has been accepted. On the o hand, there seemed to go 
‘against the appellants and petitioners a ruling of the Privy Council in Bindeskwan 
Prasad Singh v. Maharaja Kesho Prasad Singh*, which, if indistinguishable, must 
meeds mean an end of these appeals and revisions. : 

Before I deal with Bindeshwart Prasad Singh y. Maharajah Kesho Prasad Singh? 
I shall deal with the decisions of this Court bearing on the point falling to be decided 
ym order to ascertain their result, and before I deal with them, I wish to draw 
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attention to a few fundamental considerations required to be borne in mind, 
in my ju t, for a correct construction of the statute with which we are concerned. 
in the light of which I propose to ascertain the true interpretation of the relevant 
provisions of the statute, as-I' conceive it. 


The Madras Estates Land Act as passed in 1908 is a declaring and amending 
Act as the preamble shows, and it has since undergone vital changes in the years. 
I 34 and rog6 in several particulars, more especially in regerd to the definitions 
of estate’ and ‘ private land.’ The original Act and the changes from time to 
time have as everybody knows, been dictated by Governmental policies calculated 
to extend the sphere of ‘ estates ’ and further the rights of ‘ ryots,’ to limit the extent 
and define the character of ‘ private land’ and to discourage the growth, and: 
expansion of ‘ private land ’ by the unjust efforts of landholders. It is impermissible, 
in my opinion, for aay Court in TSE any statute and much more s0 
in co ing a statute of this description p to amend as well as declare the law 
relating to the holding. of land in estates in the Presidency of Madras, to press into: 
service historical knowledge or to resort to the antecedent state of the law, except 
for resolving doubts arising on the language of the enactment or for supplementing, 
it in matters not covered or dealt with by it) The Court is not concerned with. 
giving either more or less effect to the policies and purposes of the Legislature than. 
is warranted by the letter of the statute except where the golden rule of literal: 
construction as Lord Wensleydale described it in an early lish case in the 
House of Lords, Gray v. Psarson?, entails anomalies bordering on manifest absurdities. 
and futilities leading to palpable injustice and infringing all reason whatsoever- 
‘ Private land’ may have meant anything according to Baden Powell or other 
text-book writers or Ju prior to the ing of the Estates Land Act. What 
“ private land ’ means as E in the wtat te tn: however. a matter to be ascertained! 
in accordance with the precise language of the statute as interpreted by decisions. 
rendered: subsequent to the enactment of the statute without prepossessions or 
rejudices derived from or founded upon a knowledge of the prior state of the law. 
e statute must of course be read ‘as a whole, and section 3 (10) and section 185, 
may have to be taken together so, as to harmonise with each other—a matter to- 
which I shall address myself in detail in the sequel. But the well-settled principle 
is thatthe language ofa statute must not be strained and the scope of any definition 
therein exten Sa ate ec fa a pp cal cg He 
on its terms apply by invoking consideration of the supposed intention of the Legis- 
lature or by ing to assimilate the law under the Statute somehow to the law in 
force prior to the enactment, even if the latter be found to be different in any- 
respect from the former. 


Then, again, the construction of a statute couched in English language cam 
only bè according to:the meanings of the English words used in it, as those meanings 
can be ascertained from ish Lexicons, Law Lexicons preferably and part— 


cularly. The employment of English as the vehicle of our statutory enactments. 
had been the inevitable feature of our legislative life so far, and until the day comes 
when it ceases to be that, it is no good complaining of that feature however unfor- 
tunate it may be. It may or may not have been the fault of the Legislature to use 
words belonging to a foreign system of jurisprudence as the best possible approxi- 
mates or the nearest possible equivalents available in the language of the English 
Law for giving effect to concepts connected with our own indigenous system of 
land tenures. While of course differences in fundamentals between the two sys- 
tems ought not to be overlooked, affinities where they exist, ought not to be ignored 
either. Bearing in mind the affinities as well as the differences, if decisions-of this 
Court have construed the English words of the statute in their English sensé so as, 
it may be, to produce results disharmonious to the antecedent state of the law, 
such disharmony is, in my opinion, no ground for ding the scope of the statute 
so as to accord with a state of the law. No “ judicial embroidery ”’—to use- 
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the figurative phrase used by my learned brother, Viswanatha Sastri, J., which 
_by the way as I shall show hereafter is with due respect by no means a correct 
phrase : in‘ which to characterise the-decisions relied on by the learned advocate 
or the appellants and petitioners before us—which has been imported by Judges 
into the interpretation of the Act need or ought to lure us or confuse us. But no 
Judge need or ought to re-shape the substance at the root, rewrite the language of 
the enactment itself so as to perpetuate the state of the law prior to the enact- 
ment, merely because his notions as derived from that state of the law may stand 
violated by the English words employed by the Legislature understood in their 
English sense. If there is vice or mischief at the basis of a legislative enactment 
it is, not the oes of the Court to remedy it of its own initiative by what is some- 
times descri as judicial legislation. Itis for the Legislature itself if it so chooses 
to intervene to that end and for that purpose. 

I may observe further that the rule of stare decisis which is an integral part of 
every system of administration of justice governed by precedents is a rule not to 
‘be lightly ed or readily departed from. I, for onc, see nothing wrong in 
the adoption by Ju in later cases of a locus classicus in an earlier decision which 
has expounded the definition in a statute in a correct and exhaustive manner or in 
their construction of the words used in such an exposition as if they were themselves 
the words used in the statute. As will be shown hereafter, the topic with which 
we are concerned has not been as supposed by my learned brother, Viswanatha 
Sastri, J., darkened by any false analogies drawn with feudal tenures or manorial 
customs but only sought to be dimmed by an attempt made in just a case or two 


to get away from the authority of a fully consid and binding ition of 
the law by distinguished Judges such as is contained in Zamindar of Chellapalli v. 
Somaya}, which, as it has been, by the Privy Council in Yerlagadda Malli- 


karfuna Prasad Nayudu v. Somayya?, and adopted as it has been in later cases by the 
learned Judges of this Court, has stood the field and governed the notions of liti- 
gants, lawyers and Judges in this Province for three décades and a half. ` 


I have considered it not only proper but necessary to make the foregoing remarks 
founded on principles of Statute construction so elementary as even to seem plati- 
tudinous in justification of my dissent from the view of my learned brethren on this 
part of the case. Of course, if the authority of a superior tribunal such as is alleged 
to exist in Bindeshwan Prasad Singh v. Maharaja Kesho Prasad Singh’, of the year 1926 
overruled expressly or papery the view taken in earlier decisions here which all 
the same has been followed by learned Judges in later cases the matter would stand 
on a different footing. Likewise, should I be satisfied that the statement of law 
to be found in Zamindar of Chellapalls v. Somaya?, which has been accepted in later 
cases is not the rato decider but only an obiter dictum I might not hesitate to dis- 
turb the course of decisions if I found the dictum to be obviously erroneous, although, 
even then, there would be the difficulty in my way that the obiter dictum accepted 
and approved as it has been by the Privy Council in Yerlagadda Mallikarjuna Prasad 
Nayudu v. Somayya*, in an appeal from the same case must of course be followed 
by me. Even viewing my powers as a member of a Bench of three Judges not 
necessarily bound by any decision of Divisional Benches one way or the other, I 
should think that I have still to prescribe for my guidance the considerations expressed 
in the following passage in section 557 pages 257 and 258 of Lord Hailsham’s Hals-+ 
bury’s Laws of England, Volume 1g: 

“ Apart from any question as to the Courts being of co-ordinate jurisdiction, a decision which has been 
followed for a long period of time, and has been acted upon by persons in the formation of contracts 
or in the disposition of property, or in the general conduct of affairs, or ın legal procedure or in otber 
ways, will generally be followed by Courts of higher authority than the Court establishing the rule, 
even though tho Conn before whom the matter arises afterwards might not have given the same 
decision had the question come before it orginally. But the supreme appellate Court will not 
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shrink from overruling a decision, or series of decisions, which establish a doctrine plainly outside a 
statuto and outside the common law, when no title and no contract will be shaken, no person can 


the course of is founded upon an erroneous construction of an Actof Parliament, there is 
no principle which precludes, at any rate, that tribunal from error, alth the 
‘construction of a statute of doub laid down and fora long period of 


once st 

t not to be altered unless the of Lords can sa ively that itis wrong and 
e tag of inconvenience. eg sip the same Aeri pA FRA apply where the 
decision, though followed, has been frequent guestioned, and doubted. ln such case it may be 
overruled by any Court of Superior jurisdiction ”. : 
„After all, this Court is not the Supreme re anes Court of the land, although this 
Bench is of superior authority to that of Divisional Benches. The law laid down 
` in Zamiadar of Chellapalli v. Somaya! has been accepted and:acted upon for a long 
time. Neither the Privy Council (leaving alone for the moment Bindheskwant 
Prasad Singh v. Maharaja Kesho Prasad Singh*), nor the Federal Court has so far said 
sthat it is wrong and productive of inconvenience. It is not as if the law so laid 
‘down has been frequently questioned and doubted. It has been questioned and 
doubted in just a case or two, as I have already observed, there too noton any 
valid ground, as I shall show hereafter. 


Next, before concentrating attention on the view taken in the decisions of this 
Court I should like to define the exact contentions of counsel before us and to 
notice the relevant provisions of the statute. ‘ 


. The contention of the appellants and petitioners as I understood it is not that 
there should be direct evidence of direct cultivation by the landholder of the property 
claimed by him to be his private land at some time or other and for an appreciable 
or substantial period of time. The contention broadly stated is that there must be 
‘some proof—direct and positive or indirect and circumstantial it does not matter— 
of direct cultivation by the landholder at some time or other and for some time or 
other. It may be proof furnished by any evidence admissible under the Indian 
Evidence Act consistently with the provisions of the Madras Estates Land Act. 
But it must be evidence tending to show, except where a loeal custom to the contrary 
is proved, that at some time or other and for some time or other the land was actually 
under the direct cultivation of the landholder, that is, by himself, his own farm 
servants or hired labour. If after that, there happens to be any leasing out, as there 
may well be, the leases must be of such a kind and character as to be consistent with an 
intention on the landholder’s part to resume direct cultivation in the future. Such 
Eet CUIDNAHOR a fal ace poet eno nla en a a fact to be proved 
as a requirement implicit in the definition of private land before the presumption 
that all cultivable land in an estate is ryoti can stand rebutted. Where admittedly 
ryoti land or cultivable land in an estate not proved to have been of the character 
of ryoti land or of private land at the en has been proved to have been the 
subject of direct cultivation by the landholder for a continuous period of 12 years 
it automatically gets imp with the stamp of private land by force of an express 
statutory provision. Into the case of ascertainment of the character of land as 
private land for the first time as well as into the case of ascertainment of the conver- 
sion of admittedly ryoti land or land, the exact character of which is not known, 
into private land, the idea of direct cultivation as a sins qua non does in the learned 
counsel’s submission enter ; only, in the latter case the period of direct cultivation 
must be full 12 years before the 1st day of July, 1908. e contention for the res- 
pondents, on the other hand, is that direct cultivation is the exclusive test only 
in cases of conversion of admittedly ryoti land into private or in cases where land 
whose exact character as ryoti or private is not known earlier but which is proved 
to have been the subject of such cultivation for a period of 12 years immediately 
before the commencement of the Act is claimed by the landholder to be his private 
Jand. It is also urged that reading section 3 (10) (a) with section 185 (with the 
second proviso of the latter section excluded), it becomes clear that there may we 1 
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be other modes of proof of the character of land as private land than proof of its 
direct cultivation at some time or other and for some time or other. 


The relevant prorisont of the Madra Eata Lend Airi ate Eoee of shon 
(10) (a) (exclu the inclusive part) and section 185 (with the second proviso, 
excluded)—one a definition section, the other an evidential section. There are other 
provisions proving the lettability of private land and providing for exchange of pattas- 
and muchalikas in connection therewith which are not, in my opinion, material, 
as it is not the contention for the appellants and petitioners that there can be no 
letting at all of vale land which is mach by reason of proved rior direct culti- 
vation. The definition section so far as it is plain cannot be courrolled in its operation 
by the evidential section which must accordingly be read except where it contains 
matter repugnant, in conformity to the definition section. Only when the definition 
section is ambiguous can such light as may be thrown upon its meaning by the 
evidential section be carved in aid of the interpretation of the definition section. 


The relevant part of section 3 (10) (a) uses two words “ domain ” and “ home- 
farm” as signifying two ca private land within the intendment of the 
statute. The meaning of one of these two words-it is necessary to ascertain 
in order to arrive at a proper decision in the present case. Neither “‘ domain” 
nor “ home-farm ” is defined in the statute ; but in _to “ home-farm ” in‘ 
particular, beyond what is implicit in the word itself the ture gives a further 
clue to its meaning use of illustrative terms in the explanatory phrase “ by 
whatever designation known, such as kambhattam, khas, sir or pannai.”” These illus- 
trative terms are popular labels the use of which prima facie connotes the character 
of the land as “ home-farm.”” The Legislature intends them only as interpretative 
aids by no means either exhaustive or conclusive with reference to the application 
of the statutory test of “ home-farm ” the interpretation of which is the primary 
matter for consideration. 


To take up the meaning of the word “ domain ” it has been defined in Zamindar 
of Chellapalli v. Somaya4, as “ the land about the mansion house of the and in 
his immediate occupancy.” To that interpretation of the word no exception has 
been so far taken except in a recent decision of my learned brother, Viswanatha 
Sastri, J., reported since the hearing of this case in Pentakota Nar v. Venkata 
Ramanamurtli*, and in his judgment in this case just delivered. passage in 
qhe former judgment which embodies the exception taken is as follows : 

“ There has been, in my judgment, some amount of misconception as regards the meanine of 
tne words ‘‘domrin ” or ‘‘ home-farm ” land of the landholde:— expressions found in section g (10) (a) 
of the Act. To interpret these words as confined to ‘land immediately surrounding the mannon 
or the dwelling-house, the park or chase of the Lord ’ which would be the dictionary meaning of these 

Englisn words is to Import feudal ideas of medieval English into the system of land tenures in this 
country without adequate justification. . . . . . it is a far-fetched construction to, impute 
to the Legislature an intention to incorporate the English conception of * demesne’ land as 
a test for differentatmg the public domain from private land in a zamindari”’ 
In the judgment of my learned brother just delivered there are two passages pertain 
ing to this point, one is where the conclusion expressed in pe paragr Jat quoted is 
a which I need not reproduce. The other is where my learned brother 
ers to the three classes of demesne lands ee ee of his 
view that the mansion house test as he compendiously describes it, bears no relation. 
to the actual conditions, prevailing in this presidency. 

“It is a matter of common knowledge ”, 
says my learned ‘brother 

“ that Zamindars, Poligars, Jagirdars and maor inamdars owned considerable extents of private 
land in several villages far removed from their dwellings ” 

The three classes of dememe in England are then described by my learned brother 
as’ follows : 

“t (a) lands occupied by the Lord of the manor bimself ; (b) lands which the Lord allowed his 
villains to occupy and cultivate upon such terms corresponding to the copyhold lands of later times ; 
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and (c) lands allowed to lie waste or commons in wbich free tenants and a had important 
rights along with the Lord of the manor’ 


Sayre EEEE EE EN apne Sree ion, 
does correspondingly exist in this country as well. In most cases of lan ders 
it is common kno wledge that they not only have land immediately surrounding 
their dwelling houses but also have it in their immediate occupancy. There is no 
fundamental difference in this respect between conditions in England and in India, 
and I cannot sec how if a meaning had to be given to the m “domain ” 
occurring’ in an Indian Statùte any other meaning could reasonably be given to it 
than the one given from Webster’s Lexicon by Walls, C.J., in Zamindar “of Challapal 
v. Somaya}, namely “the land about the mansion house of a Lord and in oe de imme- 
diate occupancy.” in which Seshagiri A , J., concurred after his own independent 
reference to the Encyclopaedia Britannica which brought into his j eee more 
matter, not strictly relevant, about the English feudal tenure of ite let out by 
the Lord of the manor as tenemental land to his retainers or villani—the original 
of the modern copyhold tenure in Egland and which has apparently ee 
the comment of my learned brother on the undesirability of importing conceptions 
connected with the feudal tenures of medieval England into the interpretation 
of a statute like the Madras Estates Land Act. The comment understood in that 
limited sense may well stand justified ; but in the absence of any alternative 
interpretation of the word “ domain ” ‘which certainly has not been vouchsafed. 
by my learned brother and in view of the existence in India of lands about the 
dwelling house of the landholder in his immediate occupancy corresponding to 
such land in existence as demesne in England the meaning of the word as given by 
Wallis, C.J., in <amindar of Chellapallt v. Somaya}, must, in my opinion, be accepted. 
In fact, it will seen from the passage in Pentakota Narayudu v. Venkata Ramana- 
murtia*, quoted above that the exception taken by my learned brother is not to the 
meaning of the word “ domain > as such so much as to the meaning of the two 
oe “ domain ” and “ home-farm” which, as he supposes, have been, 

together and interpreted, rather misinterpreted, as confined to land imme- 
diately surrounding the mansion or dwelling house, park or chase of a Lord. 
I regret I cannot and do not share tbis- view. In fact in Zamindar of Chellapalli v. 
Somaya, while the meaning of the word ‘“‘domain’’ is specially noticed it is not that 
the word “ home-farm ” has been ignored by the learned Judges. It will be seen 
from the discussion in that case that the word “ home-farm ” has not been confused 
with “ domain ” but interpreted and given effect to with reference to the land in 
question in that case. The question in that case in fact arose with reference to 
other than domain land, i.e. sad situated far away from the dwelling house of 
„the zamindar and actually in a village of the zamindari known as Jyank different 
to the village Chellapalli in which the dwelling house of the zamindar was situated. 
eee ee ee the question of the character of the 

d as. te or ryoti arose with reference to the lands situated far away from 
the d house or in any other village or villages than the village in which the 

house was situate, the work of the Court in the matter of the determina- 
= of the character of the land would have stood absolutely simplified, had the 
mansion house test been applied. In that case it was not the word “‘ domain” 
but the word “ home-farm” that fell to be applied to the land in question, and 
the test of direct cultivation propounded was really because of what was implicit 
in the word “ home-farm ”. It is not correct, in my opinion, to say that the Judges 
who decided that case treated the words “ domain ” and “ home-farm ” together 
as importing that the zamindar’s private land must be confined to land surrounding 
his place or residence as in the case of demesne land of an English Lord of the manor. 
I not only feel highly reluctant, I find it in fact wholly impossible to impute to 
` Judges so distinguished and so experienced as those who decided that case any igno- 
rance of the very well-known fact that private land in an estate might not only 
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be situate far away from the ing house of the zamindari in the same vi 
but mi Ft alan well lie- scattered in ifferent villages throughout the estate, ially 
when the case before the learned Judges was itself concerned with the latter type 
of land. I am surprised to find the remark in Pentakota Narayadu v. Venkata Rama- 
namurthi1, made to this effect : ` 
“So far as I know in no case prior to Zamiadar of Chel i v. Somaya? was it suggested thet the 
xamindar’s private land must be confined to land surrounding his palace or residence as in the case 
of dememe land of the English Lord of the manor ”. 
But was it so in that case and could it be? I quite agree that the mansion 
house test which has reference only to the word “ domain ” is necessarily narrow, 
for there is the other word “ home-farm” in the definition of private land, and 
land may well be private land if, although not domain land, it is home-farm land. 


Before I proceed to consider the meaning of the expression “‘ home-farm” 
land I have a few more remarks to make on the decision in Pentakota Narayudu v. 
Venkata Ramanamurthi1, which though not strictly pertinent to the particular point: 
which I am just discussing I may as well make even now and here. In the first’ 
place I have no quarrel with the actual decision in the case, and I am not by any 
means sure that I would not have myself arrived at the same conclusion, ‘There 
was ample evidence furnished in that case by the description contained in several 
documents including leases both after and before 1898 that the land in question 
was rqjuseri (zamindar’s seri or cultivable land), sontaseri (home-farm) or private 
seri (private cultivable land of the zamindar). There was also oral evidence of 
actual personal cultivation at some time or other. My learned brother held that 
the ruling in Bindheswari Prasad Singh v. Maharaja Kesho Prasad Singh*, justified the 
reception in evidence on a question of private land Or ryoti land of admissions by 
tenants in leases subsequent to 1898 whatever their probative value, and virtually, 
+hough not in terms, resolved the conflict of judicial opinion on that point in this 
Court. With this view I perfectly agree. The second remark that I have to make 
is that in referring to direct or personal cultivation my learned brother observes 
that it “ may be and is often a useful test for determining the character of land 
in an estate, that is to say whether it is private land or ryoti land, but that i 
by itself is not fatal to the claim, that the land in question is private land”. The anti- 
thesis in the sentence is between direct cultivation and leasing. The learned counsel 
for the appellants-petitioners before us has not argued that leasing is per ss fatal 
to aie clad ee pevai leni Only he has insisted that the leasing must be of 
a kind and character not inconsistent with an intention to resume direct cultivation. 
The third remark that I should make is that while rightly rejecting the mansion 
house test as too narrow my learned brother accepted and applied the test of direct 
cultivation subject to the qualification that leasing by itself is not fatal to the claim 
of private land. Referring to the test of direct cultivation what my learned brother 
further says is that it is not an indi ble condition that the private lands should 
be p to have been cultivated by the landholder himself or his hired labour, 
be it noted, within recent times. In other words, the direct cultivation test is accepted 
as the test of private land qualified however in its application by the consideration 
adverted to in the judgment. The fourth remark falls to be made is that the 
Privy Council ruling in Yerlagadda Mallikarjuna Prasad Nayudu v. Somayya*, is referred 
by my learned brother as approving the observations made by Sir John Wallis 
in Zamindar of Chellapalli v. S , with reference to the test of direct cultiva- 
tion as the test for the determination of the character of land as private land. The 
fifth and last remark called for is that the case before my learned brother was not 
a case of conversion of admitted ryoti land or land of unknown character into pri- 
vate land, and yet the test of direct cultivation was applied without regard to any 
differentiation of the kind attempted by the learned counsel for the respondent and 
1. (1949) 2 MLJ: Sas át 626. 5 aa 164 : TLR: oe horas ii 
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accepted by my learned brother in the present case. It may be that my learned 
brother has had the chance of a better and fuller consideration of the matter in 
the light of-the arguments before us and has been able to go further than he did 
` in Pentakota Narayudu v. Venkata Ramanamurthi!. All that I am concerned to point 
out at this juncture is that while that portion of his judgment in that case which 
imputes the mansion house test to the learned Judges who decided Zamindar of 
Chellapalli v. Somaya, is in my respectful opinion erroneous, the rest of the judg- 
ment is by no means adverse to the contention for the appellants and petitioners 
before us. ‘Why I am concerned to point out this is that there may be and ought 
to be no mistaking of that judgment as‘militating against the whole catena of deci- 
sions in this Court relied on in support of that contention. ‘The unreported deci- 
sion of Krishnaswami Ayyangar and Somayya, Jj., in Sn Thiagarqjaswami Devas- 
thanam v. Muthuswami Odayar*, is of course no doubt there, in conflict with that 
catena of decisions, and with that, I shall deal later. 


, Now to turn to the word “ home-farm ” land I find that the words “ home ” 
-and “farm” are separately defined and annotated in dictionaries, and what has 
to be done in order to at the meaning of the compound is to combine the 
meaning of the two words after ascertaining them separately in the manner most 
suited to the context of the definition so as to make of them a compound calculated 
to harmonise with the common spirit of the several illustrative terms employed 
by the Legislature in the explanatory attached to “ home-farm land of the 
land-holder ” occurring in section 3 (10) (a), namely, “ by whatever designation 
known such as kambatiam, khas, sir, or pannat’’. These terms are no doubt only 
illustrative and not exhastive, as the words “ such as ” preceding them show. Other 
terms of a like significance it is not difficult to conceive of. We have them in 
“ Sonta Seri”? and “ Rajaw Seri” in Pentakota Narayudu v. Venkata Ramanamurthit 
and in Nagari Iduva in Ve iri Lamindar v. Raghavan‘ and in Samasthanam Kanigai. 
which is found mentioned in the leases discussed in Chinnarigadu v. Rangiah®, and to 
which along with Nagari Idwa Mr. Vedantachari refers in his commentary on 
the Act. Sonta Kamatam is another expression also in vogue to the same effect, a variant of 
kambatam. In my opoo as I have already indicated, “ domain ” and “ home- 
farm ” are two different expressions, and explanatory phrase qualifies only 
the latter expression and not the former. ing this process for determining 
the ing of the compound “ home-farm ” I'find that the separate meaning. 
of the word “ home ” suitable to the context is the kind of meaning obtainable 
from phrases like “ at home” and “ home rule ”, the former of which is explained 
in the Concise Oxford Dictio of current English (grd Edition reprinted in. 
1944) as meaning “in one’s own house’’, and the latter of which is explained in 
the same Dictionary as meaning ‘‘ the Government of a country by its own citi- 
zens”. I find next that the separate meaning of the word “‘ farm”? suitable to. 
the context to be found in the same Dictionary is “ tract of land used under one 
management for cultivation’’, Putting together the meanings of the two words 
“home ” and “farm” as so chosen I hold that the home-farm land of the landholder 
means ‘land of the landholder in his own cultivation’. In fact, “ home-farm ” 
is also explained in the same Dictionary in the context and under the heading 
of “ farm ” itself. “Farm ” is first defined in its noun form as meaning “ tract 
of land used under one management for cultivation ” (originally of leased land). 
and then is given the meaning of the word “ home-farm” thus—“ reserved and 
worked by owner of an estate containing other farms’. I have italicised the 
words ‘ reserved ’, ‘ worked’ and ‘ owner’ from which it seems to me that in the 
words ‘‘ home-farm land of the landholder ” occurring in section (10) (a) of the: 
Madras Estates Land Act is implicit the idea of land reserved and kept in the land- 
holder’s own or direct cultivaton—the idea, to borrow words occurring elsewhere 
in the same clause of the same sub-section of the same section, of cultivation by the 
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landholder himself by his own servants or by hired labour with his own or, hired 
stock. 


This conception of “ home-farm land ” according to the statute thus deducible 
is further emphasised by the Legislature by its use of the phrase by whatever desig- 
nation known such as “‘kambaitam, khas, sir or pannai’’. These four illustrative 
words have about them the common idea, the idea, again, of direct cultivation. . 
They are not, as I have already pointed out, conclusive legal labels which them- 
selves constitute the definition of rivate land. They are significant, popular, 
vernacular terms current in the country at the time that the Madras Estates Land 
Act was passed, which have been specifically mentioned by the Legislature in the 
explanatory phrase attached to “ home-farm land of the landholder ” in the defini- - 
tion of “ private land ” in order to serve as aids to the ascertainment of the meaning 
of “ home-farm”’, not itself tely defined by the Statute. From the mode 
of treatment accorded by my { brother, Satyanarayana Rao, J., concurred 
in by my learned brother, Viswanatha Sastri, J., without any discussion of his own, 


to the question of the rel of these words used by the Legislature to the cons- , ; 


truction of the word “ home- ” and to the question of the exact meanings to 
be assigned to these words so used I must express my unqualified but déferential 
dissent. ‘Their utility in the context of such construction been unduly under- 
estimated by my learned brother, Satyanarayana Rao, J. His Lordship’s whole 
discussion; reveals many a point, of approach as well as of detail, which in spite 
of my very respectful consideration have unfortunately not commended hemselves 
to me. In the first place, it is said that the islature has not made of the four 
terms and their meanings as given in Wilson’s Glossary the essence of the definition 
of private land. The question is not, in my opinion, precisely that but materially 

ifferent. The question rather is whether the islature has not made of the 
terms the essence of the explanatory phrase a by it to “ home-farm land ”’, 
in the definition of ‘ private land’ whatever may be the meanings that may be 
attached to those terms in accordance with Wilson’s Glossary or by any other 
means, which is another matter. Has not the Legislature made of the terms which 
are manifestly illustrative only and not exhaustive, interpretative aids to the 
ascertainment of home-farm? On what basis did it conglomerate these terms 
except the basis of some common concept running through them all, whatever 
the concept may be, which is another matter? For what purpose did it 
conglomerate except that of illustrati as evident from the words “such 
as,” the designations by which home- land may be knownin different 
areas? Is not what is meant by ‘home-farm’ which is not separately defined 
by the Act to be gathered from the illustrative words of designation employed 
in the Act? 

Secondly my learned brother observes : 

_ . “It (Le, the definition of private land) does not say that the Jand would be private land if it 
is kambattam, khas, nr or paani, or if it is known to be such.” 
The words in brackets are, I may say, mine that is by the way. True, the home- 
farm part of the definition of private does not say that land would be ‘ home- 
farm ° land and fall within that category of private land only if it was or went by 
the names of kambattam, khas, sir or pannai; but that part of the definition does 
say that the land must be ‘ home-farm ° land, i.e., must indeed and in fact be ‘ home- 
farm ° eee ey designation known such as kambhattam, khas, sir or pannat 
in order to within that category of private land. : 


Thirdly, it is observed in the judgment of my learned brother that it is not, 
possible to infer from these four expressions and icularly from the meanings 
as given by Wilson in 1855 that they would have the same meaning at the present 
-day, or, at any rate, in 1908, when the Madras Estates Land Act was p po 
It is hardly necessary for me to point out that the high authority of Wilson’s Glossary" 
which has been oft relied upon by the High Courts and the Privy Council is too 
well-known to be di ed or discountenanced except where statutes since 
passed or judicial decisions since rendered contain anything in express terms or 


17 


134 . THE MADRAS LAW JOURNAL REPORTS. {1952 


‘by necessary implication repugnant to the meanings as given in the Glossary 80 as 
‘to render them obsolete nes Seer or limit their operation. I cannot understand 
too what significance is implied in the contrast between the present day and the 
‘date of the passing of the Madras Estates Land Act in the observations of my learned 
brother. Surely it has not been so far suggested anywhere that, nor has it been 
‘stated by my learned brother why, if the zaeatinge are good to-day, they were not 
as good in 1908. The real question is whether in the Act there is any clear evidence 
of any legislative departure in 1908 from the meanings of Wilson which would 
-only be possible if there had been a departure from them in popular parlance between 
7855 and 1908. I have not been able to find evidence of any such departure either 
of the latter kind or of the former. Our attention has been drawn to no authority 
RENE foe D apartin derived from statutes in pari materia, if they may be so 
ed compendiously, in force in other Provinces so far as they may be relevant 

or from decisions pronounced under those statutes or rendered in this Province prior 
to 1908. The Bengal Tenancy Act VIII of 1885 contains no definition of the 
current in Bengal and Dibar to denote private land which are no doubt 
referred to in section 120 (1) of that Act. The word “ sir? used in our Act is not 
therefore defined by that Act. That word is also the word current in the United 
North-West Provinces of Agra and Oudh and Central Provinces and Berar. I have 
looked into the definitions of that word in Acts in force in those Provinces given 
in section 4, sub-section (12) of the North-West Provinces Land Revenue Act 
(III of 1901) and in section 4 b of the Central Provinces Land Revenue Act (XVII 
-of 1881) after calling for the United Provinces Code and the Central Provinces 
Code not available in the library of the High Court, from the library of the 
Legislatures in the Fort. I have found nothing in those definitions which are partly 
based on special conditions relating to the previous Revenue Settlements in those 
Provinces which militates against the ordinary meaning of the word as given in 
Wilson’s Glossary. On the other hand, the idea of cultivation by the proprietor 
himself with his own stock or by his servants or by hired labour as of the essence 
of “ sir? seems to be recognised by those definitions also, although adapted to such 
special conditions in the way that the Legislatures of the Provinces deemed fit so to 
adapt. I do not consider it necessary to reproduce those definitions here or to pursue 
this aspect of the matter any further. c meaning of the word “ sir” as given 
in Wilson’s Glossary is, it may however be noted, in no way militated against 
by what is accepted by Budley v. Bukhtoo!, which is in fact based on the same idea 
as is expressed by the meaning givenin the Glossary. In our Province before the 
Madras Estates Land Act of 1908, although there was no statute defining any one 
of the four words kambhattam, khas, sir and pannai, there was just one decision 
reported in WNagayasami Kamayya Naik v. Yiramasami Kons?, defining pannai land. 
The question there was whether a suit before the revenue Courts under section 12 
of Madras Regulation VIII of 1865 by a tenant for reinstatement after the 
Zamindar’s ejectment in respect of pannai lands was maintainable. The argument 
for the defendant, the Zamindar, was that it was not, because the panna lands 
were of their nature not part of the zamindari, and the defendant was not a Zamin- 
dar in respect of such lands within the definition of the term “ landholders ” used 
in that Act. The Civil Judge negatived the argument holding that quoad such 
lands the Zamindar could not, as contended, be treated as himself a tenant with 
the cultivator as his sub-tenant. Forso holding the Civil Judge referred to the charac- 
ter of pannai lands as being lands to which the proprietor had an exclusive right, 
eee Oe ee ee ee ea - 
haps more material that those lands are sometimes cultivated under the Zamindar’s 
own ploughs and sometimes they are let out for cultivation by others. The High 
Court after referring to what the Civil Judge had said upheld his view that the suit 
before the Collector was maintainable notwithstanding that the lands were 
i. I am not able to so read the observations of the Civil Judge accepted by 

the High Court as to dispense with requirements of proof, if a question of the charac- 
ter of the lands as ‘ pannai’ arose, of direct cultivation or in case'of letting, of the 
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character of the letting being in its terms in no way inconsistent with an intention 
on the landholder’s part to resume direct cultivation. 


‘Fourthly, it is remarked by my learned brother that the meanings given in 
Wilson’s Glossary do not have the common feature of personal cultivatien. One 
has only to look at those meanings as conveniently reproduced at pages 75 and 76 
of Mr. V. Vedanthachari’s Commentary of the Madras bears Land Act to appreciate 
an the correctness or otherwise of the remark. I need only observe to avoid 
a slight confusion which may otherwise result at first sight of the in the 
Commentary that the annotation of the word “ pannai ” as given in the Commen- 
= corresponds to what is given in the Glossary under the word “‘ pannai” as 

as the words “ panniah”, “ punna”, “ punnah”, the meaning of which latter 
words follows closely enough on the meaning of “ panna” separated only by the 
meanings of two other connected words “ pannikaran”, “ pannaissumai’? which 
may also be usefully consulted in this connection, although the meaning given under 
the words “ panniah”, “ panna ”, “ pannah ” taken together is the more relevant. 
I propose to reproduce here so far as is relevant the Glossary meanings of the four 
-words used in the statute, not of the two other words connected with one of those 
words ‘‘ pannai ”, namely, “‘ pannaikaran” and “ pannaissuma”’. 

Kamatamu or kambatam : The land which a Zamindat, Jagirdar or Inamdar keeps in his owa 
‘hands cultivating it by labourers in distinction to that which ets out in farm. 


Khas: As a revenue term it is applied also to lands held by Zamindars and callivated by 
themselves for their oum benefit. : 

Sir: A name applied td the lands in a village which are cullineted by the hereditary proprie- 
tors or village zamindars themseloss as their own especial sbare either by their enn labourers or at 
their omar cost or by tenants at will not being let in lease or farm. 

al 

Paxnei : A field, a rice field, cultivated ground, tillage, husbandry. 

Panniah, Punac, Punxah : An estate or farm the property of a Rajah and cxftivated by his slaves. 


It will be seen from the words italicised by me of each of the Glossary i 

‘extracted a that in all of them the features of direct, cultivation of the land- 
holder is ifestly present. I may add in this connection that in the Tamil 
Lexicon of {98 ublished under the authority of the University of Madras which 
I have co fed. there are several meanings assigned to the word “ pannai”._ 
at page 2453, column 2 of which the seventh and eighth meanings and more parti- 
-cularly the seventh which are material to the present discussion are “ direct culti- 
-vation ” and “ establishment of farm labourers ” respectively. My learned brother 
further observes that the words “ khas” and “ sir” are not words at all used in 
this Presidency. I regret I cannot appreciate the significance of the observation. 
The words are there in the Statute and unless they are to be regarded as surplu- 
sage—which is obviously impossible—their meaning must be ascertained and 
applied. Assuming the observation to be relevant, i very much doubt with res- 
pect, whether that is right. So far as the word “‘khas” is concerned, reference 
may be made in this connection to Chinnarigadu v. Rangayyal, a case from the Dis- 
trict of Chittoor where in regard to a portion of a village called khasbagayat it was 
held that the expression indicated that the lands in that portion were held by Zamin- 
dars and cultivated by themselves for their own benefit. Moreover, I may say 
from my own personal knowledge that there is in the zamindari of Pithapuram 
adjoining the Fort an extent of 20 or go acres of land known as kasuthota, i.e., garden. 
in the direct cultivation of the Zamindar which is the only private land comprised 
in that estate. It may not also be correct, in my opinion, to suppose that the word 
“ sir? has not been known at any time to be in use in this ee It seemed 
to me 8 that a word not in use in this Presidency, as I too first thought of this 
word tho not of the word “ khas ”, was used in a legislative enactment of the 
Province as a descriptive designation of home-farm land which is part of the defini- 
tion of private land. After my mind had been somewhat ied over this thought 
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it occurred to me that it might possibly be an Uriya word in vogue in the Ganjam. 
District which when the Madras Estates Land Act was passed in 1908 was a 

of this Presidency, though it has since gone into the separately formed province 
Sas Ea E T ues of the Province of Bihar and Orisa 
and the Ganjam District part of the Presidency. Consulting then at the 
University Lib Poornachandra Ordia Bhasha Kosha compiled by G. C. Prahraj, 
Advocate, High urt, Patna and published by the Utkal itya Press, Cutta 
in 1928, I found therein the word “ sir” in fact explained at the top of column 
2 of 8519 as meaning a permanent home-farm of a proprietor or maphidar 
or ikara Ti That is the meaning of the Uriya word “ sir”? while the meaning 
to be found in Wilson’s Glossary is that of the Hindi word “ sir”, The two meanings 
substantially agree. Only, comparatively the one is compendious while the 
other is elaborate, and possibly the compiler of the Dictionary took the word “ home- 
farm ” from the definition of private land in the Madras Estates Land Act. Then 
as regards kambattam my learned brother himself concedes that it is in Telugu used 
in a general sense to denote a man’s personal cultivation. Born to the 

like my learned brother I too cannot understand the word in any other sense. 

in my view, is also the meaning as given in Wilson’s Glossary and the meaning 
of the word as used in the Act. My brother has given no reason why the 
undoubted and undisputed meaning of this word should: be excluded from consi- 
deration in understanding the word “ home-farm ” in connection with the expla- 
nation of which it occurs in the Act. Nor am I prepared to treat the word 
“ pannai’? used in the Act as being of no assistance, because it means nothing 
more than a field, a rice field, cultivated ground, tillage aad husbandry according 
to the meaning given by Wilson. As I have shown above, it does mean according 
to the Tamil Lexicon N P see definite, something clearly in point—namely, 
direct cultivation, and it has applied to the rty of a Rajah cultivated 
by slaves as also pointed out by Wilson himself. iin these circumstances I cannot 
but conclude that the meaning of the word occurring in section 3 (10) (a) of the 
Madras Estates Land Act as given in Wilson’s Glossary may well be accepted as a 
safe guide for their interpretation for‘the purposes of the present case. 


Fifthly, my learned brother observes after referring to the words used in section 

- 120 of the Bengal Tenancy Act—namely, cued AIA zeroyiti, etc., which no 

‘ doubt do not occur in our Act that the expression by whatever designation known ’” 
in our Act must have reference to a recognition of certain lands in the village as 
kambattam, khas, sir and pannat. I respectfully doubt whether this viewpoint is 
correct for a two-fold reason : first that there is the word ‘‘ home-farm” in the 
definition in our Act which sufficiently fulfills the purpose of “ cultivated ” in the 
Bengal Tenancy Act, second that while kambattam, khas, sir and pannai are words 
of popular usage meant in recognition of the character of land they have been 
chosen by the Legislature as illustrative terms entering into the explanatory phrase 
attached to “home-farm land of the landholder ”—“ by whatever designation 
known such as kambattam, khas, sir or pannai’’ because of their appropriateness, attri- 
butable to their meanings as given in the foregoing, to the context of the legislative 
explanation of home-farm land as part and parcel of the statutory definition of 
private land. 


It will be seen that my ition of the definition of private land in the fore- 
going certainly favours the submission of the learned counsel for the geen, 
and petitioners. The lines of argument by means pf which the learn counsel 
for the respondents sought to invalidate are, fisrtly that according to decisions of 
this Court prior to the Act which ascertained and applied the common law right 
the expression “‘ private land ” is much larger in the scope of its context than is 
warranted by this narrow view of the statute, which ought not ordinarily to be 

umed to interfere with the common law unless and until the contrary is shown 
Pood doubt ; secondly that section 185 of the Act when carefully scrutinised 
yields considerations warranting the larger view, that is to say, of the common 
law in force prior to Act. 
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In connection with the first line of argument reference was made by the learned 
-counsel for the respondents to Nagayasami Kamayya Naik v. Yiramasami Konst, which 
I have dealt with already. There is also the case in Venkatagiri Zamindar v. Raghava?, 
referred to by my learned brother, Viswanatha Sastri, J., in his ju ent in this 
connection. That case arose with reference to certain lands in the zamindari 
of Venkatagiri which were the subject-matter of a muchalika executed by the father 
.of the defendants. The plaintiff Zamindar sued the defendants in ejectment relyi 
on a condition in the muchalika that the lands were to be returned whenever wan 
and ing that due notice to quit had been served on the defendants. The 
smuchalika described the lands as Nagari Idwa (i.4., lands belonging to the samas- 
thanam)—the words in brackets are by the way mine.. The defendants denied 
that the lands were of that character. They further alleged that the lands were 
Jjara Iduva not liable to be recovered by the plaintiff but liable only to be delivered 
by them to the jjaradar if the lands were leased out by the plaintiff on gara, The 
learned District Judge in the appellate Court held that on the construction of the 
muchalika the defendants could not be ejected unless the lands were let on faa 
by the plaintiff to a stranger. On appeal to the h Court Turner, C.J. and 
Muthuswami Ayyar, J., in the judgment of the Court delivered by the former said 
this : ; 

t The Judge has, in our judgment, misunderstood the condition in the muchalike of fasli 1285. 
If the lands held by the defendants are what are known as home-farm lands of the rammdari, 
are lands which ing to a very general custom of the country the Zamindar reserves for his own 
cultivation when he thinks fit to resume them and on which a right of occupancy does not accrue. 
The Zamindar when he lets such lands has ordinarily a right to resume them at the end of any agri- 
cultural year on giving due notice.” 

‘On this passage there are two remarks which I desire to make. For one thingit 
refers to ‘ home-farm land of the landholder’ which is the ression made use of 
by the Legislature in the definition of private lands in the Act of 1908. For another 
it recalls to one’s mind the passage in the decision in Budley v. Bukhtoo® to which 
“Turner, C.J., had been while a puime Judge of the North-West Province a party 
sitting with Pearson, J., ofthat Court. The passage in the decision runs as follows :— 

“ Seer land, as we understand it, is land which at some time or other had been cultivated by the 
Zamindar himself, and which although he may from time to time for a season demise to Shikmecs 
he designs to retain as resumable for cultivation by himself or his family whenever his requirements 
or convenience may induce him to resume it.” 

I cannot read the passage in Venkatagiri Zamindar v. Raghava}, in the way in which 
my learned brother seems to read it—that is to say, as not making of direct culti- 
vation an essential part of the character of home-farm land. It may be that the 
test of direct cultivation does not apply to ‘domain’ land category of private 
Jand which may never be cultivated, although cultivable, because all that ‘‘ domain * 
means is “land about the mansion house of the Lord and in his immediate occu- 

cy” and not necessarily in his direct cultivation, although when and if let out 
even the leasing of such land must be on terms not inconsistent with an intention 
on the part of the Zamindar to take it back for his own direct use. The test of 
direct cultivation is clearly implicit in the very idea of home-farm lands to which 
the learned Chief Justice refers in terms of iets fat for the landholder’s own culti- 
vation. No question of conversion of ryoti land into private land arose in Venkata- 
giri Zamindar v. Raghava? and what the Court did was to enunciate the proposition 
that home-farm land is land in which a right of occupancy does not necessarily 
accrue, in contradistinction apparently to ryoti land in which such a right does 
arise, by letting. ; 

The two broad categories of ryoti and private lands in estates with this feature 
-of distinction have existed from time immemorial. As pointed out by the Rt. Hon. 
Mr. Ameer Ali in the very passage from the case in Sivaprakasa Pandara Sannadhi 
y. Vesrama Reddit quoted by my learned brother, Viswanatha Sastri, J. : 
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_ “ One important feature of the Act is worthy of note. It throws into relief the component parts 

which from immemorial times go to constitute a village ; first, the lands in the direct cultivation of the 

etor (called by various names) ; second, lands occupied by tenants or ryots and third old waste 

over which by custom the landholder possessed certain specific rights now crystallised in the 
statute.” 


.It will be seen from the words italicised by me above that in referring to the first 
of the three categories of lands going to constitute a village, the Rt. Hon’ble Mr. 
Ameer Ali is referring to the home-farm land with the explanatory phrase attached. 
to it which is part of the definition of private land in section 3 (10) of the Act. It 
will also be seen that in an earlier page 599, the Rt. Hon’ble Mr. Ameer Ali specifi- 
cally refers to the definition of “ private land ” in section 3 as meaning “ the domain 
or home-farm land ” a borrowed from Enghsh law) of a landholder 
by whatever designation own such as kambattam, Vig sir or pannat. These 
words so referred to by him in connection with the definition of “ private land ” 
are ap tly the words had in mind by him in describing the first of the categories 
of lands constituting a village at page 602 of the Report. It is further noticeable 
that while the Privy Council refer to “ domain” or “‘ home-farm ”? land as expres- 
sions borrowed from English Law, they make no grievance of the use of such 
expressions in the statute, asin any way inappropriate to an Indian Statute deali 
with conceptions sometimes different, it may be, from those which are associa 
with the system of feudal tenures in England. Far from supporting the view urged 
for the respondents in regard to what “ home-farm land” means, the passage 
in the judgment of the Privy Council just quoted rather supports the contention 
-advanced by the learned counsel for the appellants and petitioners that in order 
that lands may be held to be home-farm and therefore private lands it is. 
essential to prove their direct cultivation on the part of the proprietor at some 
time or other. The statement of law in the passage in question, being of the highest 
tribunal, is binding on us and cannot be whittled down by any process of reasoning 
whatsoever on the part of any Indian Court. 


The references which my learned brethren have made to the decisions in Venkata 
narasimham v. Dandamudi Kotayya’ and Cheekati Zamindart case? as indicating the 
gradual growth and evolution of the rights of ryots in estates are absolutely un- 
exceptionable ; but they hardly bear speaking with all respect, upon the point 
what exactly ‘ private lands’ are according to the definition of the-Statute. On 
the other hand, assuming such references to ‘be relevant, one should rather imagine 
-that from the unrighteous attempts which the landholders had been making prior 
to the Act to expand their private land by seeking to convert ryoti land into private 
the Legislature was solicitous to define and limit private land in a straight and simple, 
‘if somewhat narrow manner which would not only serve to assist the Courts 
in the determination of the question, which had become confused ahd complicated 
by the conduct of landholders, whether any ed ered land claimed to be private 
or ryoti as such, but also serve to preclude the landholders from expanding their 

rivate land by persisting even after the Act in the couse of such conversion of ryoti 
fond into private. The way in which apparently the iskature chose to achieve 
the object that it had in view was by insisting irrespectively of historical origins 
which need no longer be probed into, upon proof of the character of the land 
claimed to be private as either that of domain land or as that of home-farm lands. 
explained by the statute itself by means of the expression “ by whatever designation 
known as kambatiam, khas, sir and pannai ” inserted in the section. Judging from 
this standpoint I wonder how the Zamindar’s private lands even if they consisted 
of the three categories referred to by Baden Powell in his Land Systems of British 
India, Volume I, page 515, as a matter of historical information can be understood 
in any other sense than what is me ee or implied by or in the definition section 
of the Madras Estates Land (Act I of 1908). d the intention of the Legislature 
been to impress with the stamp of private land all land in which the landholder 
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had at the commencement of the Act a right to both the melwaram and the kudi- 
waram the definition could well have run in very simple terms expressive of such 
an intention. The Legislature could have well adopted in that case the ey ae 
of the civil Judge in the case in Nagayasami Kamayya Naik v. Yiramasam Kone}, 
which is supposed by my learned brethren to be an accurate, judicial definition 
of private land prior to the Act, for the pu of the definition of private land 
in the statute itself. Nothing could have easier than that. e private 
land of a landholder in ordinary English may well mean in contradistinction to 
iy land, land in the ownership of the landholder which he has kept for T 
without creating any rights in the ryots. But if the islature has prescribed a 
method of ascertainm Aa land by limiting it to Ein ca a domain 
land and home-farm Jand—no Court can in its legitimate function add to the 
statute so as to restore the expression to its connotation in ordinary parlance. This 
disposes of the first line of argument of the learned counsel for the respondents 
in answer to the submission of the learned advocate for the appellants and the 

itioners before us so far as it is favoured by my exposition of the definition of 

private land’ in the foregoing. 


Turning now to the second line of argument advanced by the learned counsel 
for the respondents it comes to this, shortly stated, firstly that section 185 of the 
Act contains nothing to indicate direct cultivation as one of the matters of evidence: 
for the Court to have regard to for de ining whether any land is the landholder’s 
private land ; and secondly that the transposition of the proviso of old section 185 
to the second of clause (a) of sub-section 10 of section g is significant as showing 
that direct cultivation is not the test of home-farm land in the earlier part of the 
definition of private land in section g (10) (a). 


Section 185, as I have already observed, is an evidential section while section 
3 (19) (a) is the definition section. The former cannot except by force of its. 

ific terms be read so as to override the latter. The two sections must, as I 
have already observed, be read so as to harmonise with each other. The object 
of section 185 is only to provide for certain matters as being evidence relevant to: 
determining whether any land is the landholder’s private land. It seems to me 
illogical or at any rate unnecessary for the Legislature to repeat the essential matter 
already aa or implied in the definition section itself. The position might 
well be di aaie asin the Heneal Tensnry Act snes enisdurire did Tot 
enact a definition of private land and had therefore to use in section 120 the words 
“ cultivated as khamar, etc.” For land to be held to be private land, evidence of 
direct cultivation at some time or other and for some time or other being necessary 
according to the definition section itself of our Act by reason of what home-farm 
land by whatever designation known such as kambattam, khas, sir or pannqi means, 
as I have already explained, the Act has in the evidential section only stated that 
regard shall be had to certain factors bearing on the essential matter of the definition.. 
Local custom comes in, because proof of that may clear up the difficulty in demar- 
cating how far the land about the mansion or dwelling house of the Zamindar and 
in his immediate occupancy extends or may, where the words used in the statute, 
Kambattam, khas, sir or pannai, are not in vogue but other words are in a particular 
locality, help the Court to decide upon the home-farm character of the land by 
ascertaining the meanings of those other words. Local custom may sometimes 
even stamp land with the character of private land which does not fall within the 
definition section at all. To that extent the force of the restrictive definition given 
in the statute as compared with the larger definition to be found in Baden Powell 
or in decisions prior to the Act, if-any, may well stand cut down so as to bring in 
under the head of private land waste lands and nankar savaram lands although 
regularly leased out without regard to terms and conditions making resumption of” 
direct cultivation possible, pro tanto rehabilitating that larger definition which,. 
if it existed, was taken leave of by the framers of the Act in 1908 not without reason. 
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as already pointed out by me. Then comes, in section 185, letting out of land 
ifically as private land before the 1st day of July, 1898, because evidence of 
t kind relating to a period: more than 10 years prior to the passing of the Act 
and relating to a period prior to the publication of the Bill which became after- 
wards the Madras tes Land Act of 1908 may well be presumed to be dependable 
‘evidence of a conduct on the landholder’s part not dictated by an indecent anxiety 
to create evidence of the character of land as pee land in view of the approaching 
bien Any other evidence that may be produced bearing on the character , 
the land as private land is next referred to in section 185, and that includes as 
tuled by the Bri Council in Bindsshwari Prasad Singh v. Maharajah Kesho Prasad 
Singh! and as not disputed by the learned counsel for the ap ts and petitioners, 
admissions of tenants that the land is private land even in leases subsequent to the 
ist of July, 1898, whatever their probative value. It is asked by my learned brother, 
Viswanatha Sastri, J., in his judgment how the definition of private land in the Act 
which came in only in 1908 could possibly be present to the minds of landholders 
and tenants prior to the Act, and how possibly they could describe any land as 
private land specifically in leases prior to the Act. The answer is firstly that there 
is no substantial difference between the conception of private land prior to the 
Statute, and the conception under the statute which only throws into relief, to use 
the language of the Privy Council in Stzaprakasa Pandara Sannadhi v. Vetrama Reddy, 
the three component parts which from times immemorial have gone to constitute - 
village and secondly that if there is any difference while the statutory definition. 
cuts out certain classes of land recognised as private land prior to the Act the 
definition in the Act does not create any cre sr of land for the first time as private 
‘land till then unknown. So that, specified letting of land as private land in the 
usual vernacular terms prior to the ing of the Act is not an imposible ies 
-of evidence on the construction of the definidon of private land contended br by 
‘the appellants and petitioners. 


Then on the question whether the transposition of the proviso of old section 185 
of the Act to the definition section makes any difference to the interpretation of 
section 3 (10) (a), I am distinctly of opinion that it does not. The idea of the 
proviso was that continuous cultivation of the kind and of the | of time con- 
templated by it should raise an irrebuttable presumption that land is private land. 
It is only natural that when the Act of Took aaa amended in 1934 and 1936 the 
‘logically appropriate place for the proviso was considered by the Legislature to be 
ithe defniton section itself in view of the indistinguishability in practical effect 
between a provision by way of an irrebuttable presumption that in a certain case 
‘the land is private land and a provision by way of inclusion in the definition section 
ditself that the land shall in such a case be private land. What is more, the juxta- 
position of the old proviso to section 185 in relation to the old section 3 (11) as 
effected by the transposition is, in my opinion, accounted for by the affinity of 
ideas between the subject-matter involved in the definition of private land as home- ' 
-farm land, and the subject-matter of the old proviso to section 185 raising the irre- 
buttable presumption that land is private land in a certain contingency contem- 
“plated by the proviso. It seems to me non sequitur to say that the reference to direct 
cultivation in the proviso to the evidential section which has become part of, the. 
-definition section by the amendment dispenses with proof of direct cultivation.’ 
which is a ee implicit in the home-farm part of the definition of private land ` 
-as even the dicta of the Privy Council in Sivaprakasa Pandara Sannadhi v. Vosrame 
Reddy*, to which I have already referred go to show. The only effect of the trans- 
position of the old proviso to section 185 to the definition section is to emphasise 
the view which was not unanimous in this Court till Bandaru Jogi v. Rajah Chintala 
_ Sestharamamurthi?, that there is only one mode of conversion of ryoti land into private 
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‘recognised by the Act, namely, the mode enacted by the old proviso which has now. 
become part of the definition section itself by legislative amendment. 

I shall next to a consideration of the decisions on the construction of the 
definition of “ private land” in this Court subsequent to the passing of the Act. 
“These decisions may be divided into two categories, decisions pronounced prior 
to Zamindar of Chellapalli v. Somaya}, and decisions beginning with that case and 
coming down to date. ? 

Of the first it is unnecessary for me to refer to any other case than the one in 
Lakskmayya v. Sri Rajah Varadaraja Apparao Bahadur? in which the two learned Judges 
who decided it differed on the question as to the admissibility in gvidence of leases 
subsequent to 1898 in aid of the determination of the character of land as private 
land, a question on which there is now the binding authority of the Privy uncil 
in the case in Bindsshwari Prasad Singh v. Maharajah Kesho Prasad Singh*. It is true 
‘that private land is contrasted in that case by Sundara Ayyar, J., with the public 
land, as he calls it, held by ryots with occupancy right and that the former 
kind of land is broadly assumed to be land of which the zamindar is the owner of 
‘both the melwaram and the kudiwaram. There is no discussion in that case of 
the question what the home-farm part of the definition of private land in the Act 
means, which is the question raised before us. Moreover, there was in that case 
evidence amongst other things of specific letting of the land as private land before 
the 1st day of July, 1898, ifically mentioned in section 185 of the Act. The 
dearned Judges accepted the finding a fact of the lower appellate Court as vitiated by 
nolegal error and well supported by the evidence which, as I have already 
observed, need not after a be direct evidence of direct cultivation, at some time 
aor other, evidence in the nature of pratyaksha pramana but may well be inferential 
.or circumstantial evidence, evidence in the nature of Anumana, to use the sanskrit 
words of Hindu Sastras employed by Sadasiva Iyer, J., in that case. The evi- 
-dence of conduct on the part of the zamindar in according to the lands in question 
there a different kind of treatment to that accorded by Fim to ryoti ‘ands in the 
estate was relied upon by the learned judges as sufficient to justify the finding of 
the lower appellate Court that the land was private land. 

‘ ‘The turn next to the second category of decisions it is not denied that but for 
the unreported decision of Krishnaswdmi Ayyan, and Somayya, JJ., in Sn 

iagarajaswami Devasthanam v. Muthuswami Odayar , and possibly the decision of 
Ma Abpea E EEk e v. Rangayya*, with both of which I shall here- 
after deal, the trend of judicial opinion in this Court has been quite unanimous 
and in a sense favourable to the contention of the learned counsel for the appel- 
lants and petitioners before us. Some of these decisions have been attempted to 
be distinguished in the course of the argument as decisions relating to the conver- 
sion of admitted ryoti land into private land. Others which could not be so dis- 
‘tinguished were attacked as wrong. With reference to’ these other decisions, rea- 
sons have been given by my learned brethren in their judgments for their view 
that they are erroneous reasons which I have already dealt with in my own judg- 
ment hereinbefore. I need therefore only show here that the attempt made by 
counsel to distinguish those other decisions in which the test of. direct cultivation 
shas been laid down as confined in their operation to cases of conversion of ryoti 
‘land into private land is not warranted either by the reason of the thing or by the 
course of decisions which have applied that test to cases like the present as well. 
In Zamindar gp atapo v. Somapa!, the way in which Wallis, G.J., begins his 
judgment is this : - 

1 This case raises a question of considerable importance as to what constitutes private land under 
the Madras Estates Land Act, 1908” ; 

‘and then he proceeds to consider the meaning of the word “ domain ” and in effect 
Tose ply SG Ome ate par A the Seon of priva E atd ee ee 
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record about the lands in question! before the Court. He winds up the whole dis- 
cussion with the following remarks : 

“Tn some parts of India lands of this kind are known as sir lands, and this is one of the terms 
mentioned in the definition. In Budlsy v. Bukhtoo* it was held that Sır land is land which a zamindar 
has cultivated himself and intends to retain as resumable for cultivation by himself even when from 
time to time he demises it for a season. I think that this test may well be applied, here and that as the 
plaintiff bas failed to satisfy it the appeal fails and must be dismissed with costs.” 


From this it will be seen that the test of direct cultivation accepted by the learned 
Chief Justice and concurred in by his colleague, Seshagiri Ayyas, J i 
the very ratio deq ; and is not in the nature of a mere obiter di The distinc- 


“ It may be laid down as a general rule that that part alone of a decision of a Court of law is 
upon courts of co-ordinate jurisdiction and inferior Courts which consists of the enunciation 

of the reason or principle upon which the questio i 
This underlying principle which forms the only au 
deciden. Statements which are not necessary to the decision, which beyond the occasion 


Bearing this distinction in mind I have no doubt but that what the learned judges- 
in Zamindar of Ghellapalli v. Somaya?, have said with reference to the test of direct 
cultivation is really the basis for their decision in that case and not something 
which went beyond the occasion. The statement of the law laid down in the case 
has been, accepted by the Privy Council in Zamindar of Chellapalli v. Somaya’, 
a E a After setting forth the passage in 
Wallis, C.J.’s judgment which I have myself extracted above, Sir John Edge, deli- 
vering the judgment of the Judicial Committee, observed that 

- that test is obviously suggested by section 185 of the Act and was rightly applied by the 
Chief Justice.” 


direct cultivation is not specifically referred to by Privy Council as a test adopted 
by the Chief Justice from the language of the definition section, and although the 


facts of the case before the High Court and before the Privy Council to 


Pom Budley v. Bukhtoo!, has not been understood. by the Privy Council as a test 
derived only from the proviso to section 185 of the early, section 185 
of the Act and not the proviso to section 18 of the Act alone in particular 
is what is referred to generally by the Privy uncil in their tance of the test 


of Wallis, C.J., as one by that section. The section i being one which 
had to be read with the ition of private land in the statute which the learned 
Chief Justice interpreted and pplied by reference to Budiey v. Bukhtoot, there is 


nothing in the general reference to section 185 of the Act by the Privy Council 
or in the absence of any reference by them to section, 3 10) of the Act, which mili- 


confines its operation only to cases of conversion of ryoti land into private. 

definition of private land was obviously before the Privy Council as well as before 
the High Court, and the wa in which the judgment of the High Court had referred 
to the ienne the word “ domain” and had actually gee the home-farm 
part of the d ition of private land to the case before the Court, winding up the 
whole discussion with a reference to Budley v. Bukhioo, obviously negatives any 


i 
1. (1871 3 N.W.P.H. Q.R. 209. g. (1918) 96 M.L.J. 257: L.R. 46 LA 
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justification for, limiting the test of direct culitivation only to cases of conversion 
contemplated by the proviso to section 185 of the Act. 

The next important decision to which I wish to refer is Jagadsesam v. Kuppam- 
mal, which when carefully scrutinised is not the confused and confusing 
.one that it has been supposed to be by my learned brethren. I regret to have to 
say that I cannot with all respect to my learned brethren who I know 
have studied that case with much greater meticulousness than I have done agree 
with a good deal of the criticism levelled against it by them so far as the exposition 
cof the law there is concerned. With the facts of that case as they were ascertained 
by the learned ju in their judgment, I am not so much concerned as with the 
question how far the law as enunciated by the learned judges for the purpose of 
its application to those facts is correct. I do not consider it material to make 
sure for myself how far the criticism of my learned brethren against the: way in 
which the Court in that case ascertained the relevant facts is correct. I shall 
assume with respect that that criticism is correct. J need only say that the Court 
in that case adopted a two-fold factual basis for its conclusion on the question raised 
before it whether the lands were private lands within section 3 (10) (b). The first 
factual basis was that the lands in question were originally ryoti, and the ques- 
tion which arose for consideration on that basis was whether there was sufficientl 
effective conversion of the land into private. That was negatived by the Hig 
Court in appeal in concurrence with the learned Subordinate Judge at the trial. 
The second factual basis was that the title of the plaintiff to sue the defendants 
at E E E E E to the grant of 1862 by the Government after 
cO tion without reference to the existence of a mirasi tenure in the previous 
owner. 

Since the case was considered by the High Court on both the basis I cannot 
with the contention of the learned Counsel for the respondent that the case 
must be treated only as a case of conversion of ryoti land into private like the case 
in Zamindar of Chellapalli v. Somapa?, and can be istinguished from the present 
case on that ground. As I have already pointed out, this kind of distinction attempt- 
ted by the learned counsel for the respondents is of no substance and cannot be 
area The point to note about the decision in oie feria v. Kuppammal}, 
which is material to the present discussion is that while dealing with the law on 
the second factual basis Wadsworth, O.G.J., delivering the judgment of the Court 
ints out correctly- how the direct cultivation test of home- land has been 
id down by Sir John Wallis, C.J., in Zamindar of Chellapalli v. Somaya’, with refe- 
tence to Budley v. Bukhioo®, after a consideration of the meanings of “ domain ” 
and “ home-farm ” land, and how that test so laid down was later ted by the 
‘Privy Council in Yerlagadda Mallikarjuna Prasad Nayudu v. Somayya'. e learned 
Officiating Chief Justice then proceeds to apply that test himself to the case before 
‘the Court which, be it noted, was a case meer section 3 (10) (6) and not one under 
section 3 (10) (a) like the present, after making on the unreported decision of Krishna- 
swami and Somayya, JJ., in Sri Thiagarajaswami Devasthanam v. Mutlu- 
swami O , an adverse comment to the effect that those learned ju had 
dealt with the definition of private land in the statute in a way which with great 
respect he found it difficult to reconcile with the decision of the Privy Council 
in Yerlagadda Mallikarjuna Prasad Nayudu v. Somaya‘, In applying Sir Jo Wallis, 
‘C!J.’s, test of direct cultivation the learned officiating cht Justice proceeds to 
note that in Ordinary English usage the term “ domain ” or “ home-farm”’ would 
connote land appurtenant to the mansion of the lord. of the manor, kept by the 
lord for his personal use (that, so far as domain is concerned, as I think), and culti- 
vated under his personal supervision (this so far as home-farm land is concerned 
as I think). Having said so with reference to the first clause of section 3 (10) (b) 
he proceeds to observe that the other clauses, i.e., (ii), (ii) and (iv), referred to 
1. (1946) 1,M.L.J. 23: I.L.R. (1946) © g. (1871) 3 N.W.P. H.G.R. 209. 
Mad. ; 4. (rt) 36 ML 257 1 LR- 45 LA. 4: - 
2. (1914) 27 M.L.J. 718: I.L.R. 39 Mad. ILR. d- 06 bas? 
341. s. G.M.A. No. 311 of 1943. 
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land other than strictly domain or home-farm land within the first clause, and that 
the definition in section 3 (10) (b) read as a whole, that is, in all its clauses, indicates- 
clearly that the ordinary test for private land is the test of retention by the land- 
holder for his personal use and cultivation by him under his personal supervision... 
Then follow these observations : 

“ No doubt such lands may be let on short leases for the convenience of the landholder withcut 
losing their distinctive character ; but it does seem to us to be inconsistent with the scheme of the 
Madras Estates Land Act as amended to treat as private those lands witb reference to which the only 
peculiarity is the fact that the landlord owns both the varams in the lands and has been letting them 
out on short term leases. There must in our opinion be something in the evidence either by way of 

roof of direct cultivation or by some clear indication, of an intent to regard these lands as retained 
or the personal use of the landholder and his establishment in order to place those lands in the sp ecial 
category of private lands in which a tenant under the Madras Estates Land Act cannot acquire 


occupancy sights. i 
It seems to us that there aire no materials in the present case to show that these lands have been 


so cultivated or retained by the landholder”’. 

Two lines of criticism have been levelled by my learned brethren against 
this case. First it is said that the adverse reference in this case to the unreported! 
decision of Krishnaswami Ayyangar and Somayya, JJ., is only an expression of 
general dissatisfaction and disapproval giving no exact indication of what the 
dissatisfaction or disapproval is about. ifod no difficulty in understandi 
what the dissatisfaction or disapproval is about. The dissatisfaction or disap 
is about the way in which the learned Judges in the unreported decision confined 
the test of direct cultivation: propounded in Qamindar of Chellapalli v. Somaya!, 
and accepted by th Privy Council in Yerlagadda Mallikarjuna Prasad Nayudu v. 
Somayya*, to cases of conversion of ryoti land into private. Nor,—and here comes 
the second line of criticism—do I read the passage quoted above from Fagadessam 
v. Kuppammal*, and the preceding discussion as betraying the mansion house test, 
as my learned brother Vowa natia Sastri, J., calls it, as the sole test propounded 
by the learned Officiating Chief Justice in that case for the ascertainment of the 
character of private land or as betraying confusion on account of a series of varying 
tests appearing from place to place and not easy to reconcile with each other or 
one another. The learned Officiating Chief Justice accepts, in my opinion, the 
test of domain and home-farm as interpreted according to the ee an English. 
meanings of those words by Sir John Wallis, C.J., in Zamindar of Chellapalli v. Somaya! 
so far as the first clause, section 3 (10) (b) (i) is concerned, and reading the other 
clauses (ii) to (iv) of section g (10) (6) along with clause () the learned Officiati 
Chief Justice proceeds to wind up by saying that the ition read as a 
indicates clearly the test of retention by the landholder for his personal use and 
cultivation by him under his general supervision. It is impossible for me to believe 
that a Judge of such long revenue experience in the Presidency as the learned 
ee ief Justice restricted home-farm land to land lying about the dwelli 
house of the Iandholder or thought that there could be no home-farm land beyon 
the precincts of the domain attached to mansion. I hold that the decision in 
Jagadessam v. Kuppammal*, states the law with substantial if not literal accuracy 
and in loyal and respectful conformity to Zamindar of Chellapalli v. Somaya! and 
Yerlagadda Mallikarjuna Prasad Nayudu v. Somayya*, so far as concerned the AE 
of domain or home-farm land of a landholder by whatever designation known suc 
as khambatiam, khas, sir, or pannai. 


This view of private land and of home-farm land in particular as defined in 
‘agadsesam v. Kuppammal? on the basis of the decisions in Zamindar of Chellapalli v. 
omaya! and Yerlagadda Mallikarjuna Prasad Nayudu v. Somayya* has been accepted in: 

the till now unreported be ae of the learned Chief Justice and Rajagopalan, J., im 
Rimakrishid Base. Malla | Seshaypa*, which related to the case of a village in 
the Tedlam Estate falling within section 3 (10) (b). Rajagoplan, J., delivering 
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the judgment of the Court, and after referring to the finding of the learned Subordi- 
nate Judge that there was no proof that the mokhasadars actually cultivated the 
suit lands continuously for a period of 12 years before the commencement of the 
Estates Land Act observed that in the circumstances of the case before the Gourt 
there could be no question of any statutory 12 years period for cases fling under 
section-3 (10) (b) (i) even taking section 185 of the Act into account. The learned 
udge proceeded to say that the test laid down in Zamindar of Chellapalli v. Somaypa* 
and a sates by their Lordships of the Privy Council in Yerlagadda Mallikaquna 
Pras v. Somayya?, was applied in Sresmantha Raja Yerlagadda Mallikarjuna 
Prasada Naidu v. Subbiah? as pointed out by the learned Subordinate Judge. It was 
the same test, says the learned Judge, that was applied by a Bench of this Court 
in Jagadsesam v. Kufpammal,* from which the relevant passages are thereafter 
quoted by him in extenso. Then follows a discussion of the facts of the particuar 
case which is not material to the present discussion. It will be seen from this that 
the conclusion expressed by the Court that there could be no question of any 
statutory 12 years period for cases falling under secton 3 (10) (b) (i) is on the basis 
of even taking section 185 of the Act into account. Section 3 (10) (b) a is really 
the thing co onding zo far as our present case goes to section 3 (10) (a) 
part. I agree with this decision. The decision of another Bench of 
this Court, Bubba and Chandra Reddi, JJ., in Parish Priest v. Kattalai of Sri 
Thiagarqjaswami Devasthanam® which is to the same effect so far as the interpretation 
of the character of the home-farm species of private land is concerned has not also 
so far been reported. There is a very careful and detailed discussion to be found 
in that judgment with reference to the entire case-law on the subject as well as with 
reference to the definitions of Kambattam, khas, sir and pannai in Wilson’s Glossary. 
The decision in Jagadsssam v. Kuppammal* is in the result accepted by this Bench 
as it was by the Bench consisting of the learned Chief Justice and Rajagopalan, J., 
in the Tedlam case! already referred to. I hope that the two decisions 
will soon be reported, to render our judgments in this case more fully in ble 
even as the decision of my learned brother, Viswanatha Sastri, J., in Pentak 
Narayudu v. Venkata Ramanamurthi? unreported at the hearing of this case has since 
been reported.’ . 


As I have already noted, although not as a matter strictly necessary for their 
own decision of the particular point which arose in the case in Bandaru Jogi v. Rajah 
Chintalapati Sestharamamurthi®, the learned Judges of the Full Bench who decided 
that case (Gentle, C.J., Horwill, and Rajamannar, JF.) accepted the test laid down 
in Zamindar of Chellapalli v. Somaya! and Jagadsssam v. Kuppammal*, There the 
learned Chief Justice points out: 

“In Zamindar of Chellapalls’s landi edecsam Pillai’ 4 the meaning of ‘domain or 
ne eric ci pes soni cea ee Noh ate nature of Private land were 
discussed. It was pointed out that the above ressions would connote land appurtenant to the 
mosion, kept for pérsonal use and cultivated under personal supervision, as distinct from land let 
to tenants for farming.” 

Then the contrast is brought out between the nature of the land before the Court | 
in that case and domain or home-farm land as interpreted in the decisions referred 
to, in the following terms : 

“ That is not a description of ryoti land which a landholder cultivates for less than twelve years 


niter ita reclamation from, waste land, and then lets to tenants as private land at a considerable profit 
ren 2? 


In the passage just quoted I find a considered comment of approval the 
Full Bench of the decisions in Zamindar of Chellapalli v. Somaya’, and Fag am 
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v. Heppner) which, in my opinion, is entitled to very great weight when we 
are ed upon to overrule those earlier decisions. 


' I do not think it necessary to discuss any more cases an te the Dae 
of Madras Estates Land Act, 1908 except that I have still to deal with the un- 
reported decision of Krishnaswami Ayyangar and Somayya, JJ., in Sn Thiagaraja- 
swami Devasthanam v. Muthuswami Odayar*, and the decision of Madhavan Nair, J., 
reported in Chinnarigadu v. Rangayya*. To take up the first of these two decisions, 
that pertains, it must be observed, to a case under section 3 nO The learned 
Judges negative the applicability to the case before them of uses if) to (iv) 
and in dealing with Aa (i) which was the clause applicable they , unlike 
in the present case which refers to a case under section 3 Gor (a) first part, to take 
into account the second proviso to section 185 which enacts the admissibility 
or inadmissibility in evidence of expressions in leases, pattas or the like executed 
before or after the 1st day of July, 1918 to the effect or implying that a tenant 
has no right of occupancy, or that this right of occupany is limited or restricted 
in any manner. The relevancy of that decision to the present case consists in 
this that the learned judges rejected the argument for the respondent before them 
that proof of direct cultivation would according to the decisions in Zemindar of 
Chellapalli v. Somaya‘, and Yerlagadda Mallikarjuna Prasad Nayudu v. Somayya* 
be necessary in order to establish the character of land as private land in cases 
within section g (10) (b), clause (i) which corresponds to the first of section 
3 ( 10) (a) with home-farm land as part of the definition of private land. 

so rejecting the t the learned Judges explain away the decisions in 
Ramindar of Che i v. Somaya* and Yerlagadda Mallikarjuna Prasad Ni 
v. Somaypa*, as cases where the lands were originally ryoti lands and were claimed 
by the landholder to have been later converted into private lands. It is on this 
decision that the learned counsel for the respondents before us based his ent 
in this regard which I have already repelled. I have already dealt with the decision 
in JFagadessam v. Kuppammal+, which, in my opinion, also militates against any 
such manner of distinction. I do not need to say anything more upon this decision 
except firstly that the learned Judges themselves seem to make it clear that the 
mere vesting of both the melwaram and the kudiwaram in the landholder is not 
sufficient to prove the character of land as private land and secondly that the 
learned judges refused sanction for the reporting of their judgment as turning on 
facts essentially. 

There remains for consideration only the case in Chinnarigadu v. Rangaypa?. 
I am not clear that this strikes a note of dissent from the test of direct cultivation 
on which the argument for the appellants and petitioners before us is founded. 
I am rather inclined to think that it favours the argument. All that that decision,, 
in my opinion, says is that there need be no direct evidence of personal cultivation. 
Referring to the case in 2amindar of Chsllapalli v. Somaya‘, it is observed by the 
learned jodze as follows : 

“In the case quoted Camindar of Chellapalli v. Somaya* it was th t it was necessa 
direct widence of diate road A given to prove that the maaa AS was Sopit 
because it was proved that the land originally was ryoti land.” 
What the learned Judge had in mind is obviously a contrast between direct evidence 
of cultivation and indirect evidence of cultivation. In the case before the learned 
Judge, there was such indirect evidence to support the finding of the lower appellate 
Court that the land in question was home- land which was Pnu by the 
description of the land as Ahasbagayat in several documents and by the proved fact 
that the lands in question were let yearwar to different tenants and on different 
rates of rent. The learned Judge lower down in the judgment observes : 
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«It was not contended before me that the only evidence that will prove that the land belongs 
to the xamindar as his home-farm land is evidence of direct cultivahoa, For if that is the case there 
is no such evidence m the case before us.” 


It is clear therefore that in that case, there was no contention before the learned 
judge of the kind which has been advanced before us for the appellants and peti- 
tioners, and the case in question even if it ‘is not to be regarded asa decision in 
their favour cannot certainly be regarded as a decision against them. 


That disposes of what I consider to be the material case-law which deserves 
discussion for the purpose of the present case. I am of opinion that the well settled 
authority of this Coit on the point under consideration which in the bulk if not 
entirely is in favour of the appellants and petitioners before us ought not to be 
departed from and that the conflict introduced into the situation by the un- 
reported decision in Sri Thagarqjaswami Devasthanam v. Muthuswami Odapar', 
should be resolved in favour of that well settled authority. 

But then, it is said that there is a decision of the Privy Council reported in 
Bindeshwari Prasad Singh v. Maharaja Kesho Prasad Singh?, which is inconsistent with 
the contention for the appellants and petitioners before us and entails its rejection. 
The facts of that case have been fully set forth in the judgments of my learned bre- 
thren and need not be referred to over again by me. It seems to me however 
that before treating the decision in that case as concluding the contention of the 
appellants and petitioners before us adversely to them it is necessary to bear in mind 
in regard to the point under consideration the features of difference as well as of 
affinity between the Bengal Tenancy Act under which that case arose and.the Mad- 
ras Estates Land Act under which the present appeals and revision petitions have 
arisen. I am not certain that the two Acts are strictly speaking in pari materia 
though it is well known that in no small measure was our Act based on, the Bengal 
Tenancy Act. The Tenancy Act deals with a more complex system of 
land tenures than the dras Act does, and the treatment of private land in the 
two Acts is not by any means the same or even substantially similar. As observed 
in volume 31 of Hai *s Edition of Halsbury’s laws of England at 486 
and 487 it 1s difficult to define what constitutes being in pari materia, and I am by 
no means clear that the two statutes passed by two different Provincial Legislatures 
of the country with reference to not altogether similar conditions of lanhdholding 
can be regarded as so far in pari materia that a decision under the Bengal statute 
must necessarily rule a case under the Madras Act. ` Even in cases of statutes in 
pari materia it is laid down at the same place in the same volume of Halsbury’s 
Law of England that while it may be presumed in the absence of context indicating 
a con intention that similar language is to be similarly interpreted the same 
word in different Acts may however have different meanings in each statute 
according to the intentions of the Acts. A comparative study of section 3 (10) (a 
and section 185 of the Madras Act on the one hand and of section 120 ie Beng 
Act on the other makes it clear that while home-farm land by whatever designa- 
tion known such as kambattam, khas, str ok ra of section 3 (10) of the former Act 
corresponds to section 120 (1) (b) of the latter, private land under the latter Act 
is, as shown by section 120, not necessarily cultivated land but may well be other 
than cultivated land. There are no definitions to be found in that Act of ryoti 
land and private land as we have in ours. Private land is, in that statute, apparently 
treated as synonymous with land of which the landholder is the full owners That 
is how their Lordships’ reliance upon the facts adverted to by them in the penulti- 
mate paragraph of theit judgment in sup of their conclusion in favour of the 
private character of the land in question in that case becomes intelligble. “ Any 
other evidence that may be produced ” which is the language of section 120 (2) 
of the Bengal Tenancy Act could. therefore well cover such facts. Similar language 
in section 185 (3) of the Madras Estates Land Act cannot have the same result 
„because the evidence in question must bear upon the home-farm character, which 
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is part of the statutory definition of private land, of the land claimed to be private, 
that is, upon the character of the land as land directly or personally cultivated by 
the Jandholder himself or under his su ision by his own servants or by hired 
labour with his own or hired stock. e Privy Council ruling might be useful 
and apposite if private land meant here, as held by my learned b all land 
in the absolute ownership of the landholder. Not otherwise. Since I hold that 
private land does not mean that, according to the Madras Statute, the wa 
Council ruling has, in my opinion, no application. Moreover, in that case it wi 
be seen that of the facts to which their Lordships had regard in upholding 
the private character of the land there in question even on the basis of the appellants’ 
construction of section 120 of the Bengal Tenancy Act and even without reference 
to the patta of 1902 and the kabuliats of 1883 and 1892 one important fact is 
the admission on defendants’ behalf in the plaints of 1g10 as to the character of 
the land as zirat. The admission as noted by their Lordships at page 640 of the 
Report are that “‘in the plaints in each of the suits the lands are described as lands 
the milkiat interest in which belonged to the Dumraon Raj and the lands were 
stated to be ziratt lands and to have been ised as such by vi custom ”’, 
There was therefore before Their Lordships indirect evidence, if not di of the 
character of the land as cultivated land falling within clause (b) of sub-section (1) 
of section 120. I am not like my learned brother Viswanatha Sastri, J., i 
in these circumstances that this case has not been referred to so far in any case of 
‘this Court as bearing upon the matter on hand. Nor do I share his view that it 
is unfortunate that it has not been so referred to. It is also noticeable that no case 
under the Madras Estates Land Act was cited to the Board in this Patna case 
as is made clear by the report of arguments to be found in Bindsshwani Prasad Singh 
v. Kesho Prasad Singht, as would have been done had the two Acts in the respect 
with which we are concerned, been regarded as in pari materia. 
Now, to summarise my conclusions on the question of law they are as follows : 


(1) that domain land which is one category of private land is land about 
` the dwelling house of the landholder and in his immediate occupancy ; 


(2) that there must be proof that at some time or other and for some time 
or other there was direct cultivation by the landholder before cultivable land in 
an estate can be claimed to be ‘ home-farm ’ land and hence ‘ private land ’ within. 
the definition of ‘ private land’ in the statute ; 

(3) that the evidence may be direct and positive or indirect and circums- 
tantial ; 

(4) that the mere existence in the landholder of both the warams in a land 
in an estate does not fer se make of it private land ; 

(5) that where there is any letting of any private land, as there may well 
be, the letting must be on terms and conditions consistent with an intention on 
the part of the landholder to resume direct cultivation or personal use. 

(6) that local custom may well define and demarcate private land in ar 
estate in accordance with customary notions of people of the locality although ir 
a manner different sometimes to what the statutory definition of private land may 

; 

(7) that, otherwise, any evidence admissible under section 185 of the Madras 
Act muśt be such as satisfies the requirements of the definition of * private land ’; 
and, 

(8) that cultivable land in an estate must be presumed to be ryoti, unless 
the contrary is shown, and that the contrary is not shown by the circumstance 
of the existence of both warams in the landholder. 

Next in order to apply these propositions of law to the present case F must. 
turn to the findings of fact of the lower appellate Court which are binding on 
this Court in second appeal and in revision. The question then will be whether 

1. (1926) 51 M.L.J. 587 : L.R. 53 L.A. 164: LL.R. 5 Pat. 634 (P.C.). 
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these findings in the light of the law, as I have stated above, justify the rejection 
of these appeals and revisions or require that they should be allowed. 


The learned Subordinate Judge holds in paragraph (7) of his judgment that 
the defendants had never any occupancy right and till recently did not claim any, 
and points out in ain nip (13) of his judgment that there have been admissions 
by some of the defendants or their predecessors-in-title touching the existence of 
both the warams in the landholders as by their being parties to the description of 
land as inwaram land in documents and py tiar eee ne to Tepania o moau 
bogam to the landholder. He holds in Ae ese sometimes there has 
been a change of tenancy though generally the ve continued to be in the 
occupation of the same boil y hereditarily and observes in ph (16) that 
there is no evidence as to when the defendants or their crbderestone-inantle were 
actually let into possession. He says that we have no evidence as to who brought 
the lands under cultivation but that from 1864 onwards succesors-in-interest of 
the original inamdars have been claiming both the warams in lands by dealing 
with them and leasing them out. He does not find that ing rates of rent have 
been or paid. These are essentially the findings of fact of the lower 


appellate Court. 


The learned judge however seems to think, as ap from paragraph (16) 
of his judgment, that considering the evidence as a whole and having to 
all the circumstances the question for consideration is whether the tenants had 
any occupancy rights in the land. The question, in my opinion, is not Pees 
that but rather whether the plaintiffs have established the character of the land 
as private land and effectively rebutted the statutory presumption that the land is 
ryoti. He also discusses the case as if it fell under section 3 (2) (d) and section 3 
a (b) and not under section 3 (2) (s) and section 3 (10) (a) of the Act which are 

y the relevant parts of the statute for consideration on our conclusion as to 
the nature of the inam grant. With reference to the law applicable, the learned 
Subordinate Judge relies on Chinnarigadu v. Rangayya', with which I have already 
dealt in the foregoing. He also relies on a statement in the Ramnad Manual 
Pp by Mr. T. Rajaram Rao, the Dewan of the Ramnad Samasthanam 
under the order of the Court of Wards in 1890, which I shall quote and consider 
presently. 

_ On the findings of the lower appellate court just referred to, it seems to me that 
applying the law as laid down in the foregoing I can only reach one result namely, 
t these appeals and revisions must be allowed subject of course to what I shall 
have to say infra on the passage in the Ramnad Manual relied upon by the lower 
ap te Court. The 1 ing about swami bogam and what it means has been 
erred to in detail in the judgments of my learned brethren ; but that word, 
as I think, emphasises nothing more than the existence of the kudiwaram as well 
as the melwaram in the landholder. It is no doubt a payment in separate recog- 
nition of the landholder’s right to the kudiwaram, but cannot in my opinion, afford 
any evidence however indirect, of direct cultivation of the lands by the landholder 
at some time or other and for some time or other, proof of which by means of one 
species of evidence or another within the intendment of section 185 of the Madras 
Estates Land Act is a condition prerequisite for the recognition of the lands in 
suit as private lands. Where there is proof of direct cultivation at some time or 
other and for some time or other, subsequent letting may not matter, and the res- 
pondents can well rely on the leases in the present case as in no way inconsistent 
with an intention on the landholder’s part to resume diect cultivation. Proof of 
the direct cultivation required is admittedly lacking in the present case, and the 
judgment of the lower te Court which mistakes the law and also miscon- 
ctives in a way the rule of onus probandi applicable to the appreciation of the evidence 
cannot be allowed to stand. After all on the plaintiffs side the positive evidence 
adduced to prove the private character of the lands is as rightly remarked by my 


1. A.I.R. 1995 Mad. 789. 
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sJearned brother Viswanatha Sastri, J. r in quality and, meagre in extent and 
the statutory presumption of Bai ekara of the lands must, in my opinion, 
be held not to have effectively rebutted. 


The passage in the Ramnad Manual which has still to be considered is as 
-quoted by the lower appellate Court in its judgment to the effect that 


d lands are those in which the zamindar or inamdar owns both the landlord’s and 
tenant's rights and that he can lease out the lands to any one he likes for cultivation and obtain 
from him soami bogam or thumdavcram a rent obtained in acknowledgment to the landlord’s 
tenancy right in the soil in addition to the melwaram or landlord’s share, and that most of the 
dharmasanams in ths xemindari were held under under parasai tenure.” 

After all, the manual ‘itself has not been produced before us and I am afraid 
‘that this passage, standing by itself, cannot if properly read, be of any con- 
clusive assitance to the respondents. It is not stated in it that every land in which 
the zamindar or inamdar owns both the landlord’s and tenant’s right is necessarily 

i land irrespective of the requirement of proof of direct cultivation which is 
implicit in the word ‘ Pannai’. What all is stated there is that panna: lands are - 
lands in which the zamindar or inamdar owns both the landlord’s and tenant’s 
rights. Then again it may be that pannai lands can be leased out by the zamindar 
or inamdar to any one he likes for cultivation, and that swami bogam or ihunduvaram 
can be obtained in respect of them. nes ant eae or the appellants 
and petitioners or in any of the decisions relied upon by them that panmi land 
cannot be leased out at all ; nor does the fact that swami bogam or thunduvaram can 
be obtained by the owner of pannai lands from his tenant necessarily show anything 
more than that there is a distinct recognition of the existence of the kudivaram 
right in the landholder. It was contended in fact before the lower appellate Court 
that the fact that in the documents relied upon by the plaintiffs there was reference 
to both the warams showed that the two interests in the land were t distinct, 
-which is not possible in the case of parnai lands, and that therefore the lands must 
be treated as ryoti lands. Whether a contention going so far as that is well founded 
or not is another matter ; but there is no doubt but that the charging of swami bogam 
or thunduvaram by the landhalder when leasing out lands is not a necessary indication 
of the character of the lands as ilands. In fact in a case in Sivanupandia Thevar 
v. Zamindar of Urkad! to which our attention was drawn by the learned counsel 
for the ap ts and petitioners it was held that swami bogam was part of the rent 
lawfully payable by a ryot to the landholder even in respect of ryoti land. It is 
remarkable that in none of the documents on record is any description to be found 
of the suit lands as annai land, although pannai is a term certainly 
in vogue in the area from which these cases have come. It is difficult in these 
circumstances to attach any great importance to the passage in the Ramnad Manual 
relied upon by the lower appellate Court. Much less am I prepared to read the 
page question as indicative of a local custom whereby if land is shown to be 

d belonging in both the warams to the landholder on which when leased out 
swami bogam or thunduvaram is collected, it is ipso facto liable to be treated as home- 
farm land and as therefore private land according to the definition of ‘ private 
land’ in the statute. In fact, I may observe that no question of local custom as 
such was at all argued by counsel before us. Nor does it appear to have been raised 
in the Courts below. 


This disposes of all that I consider to be relevant matter for the purpose of the 
present appeals and revisions, which must, in my opinion, be allowed. I regret 
that I am obliged to differ from my learned brethren for the reasons indicated 
in the foregoing, as I am quite alive, to the consideration that the ruling of this 


Bench in ap and revisions cannot of cburse be quite as authoritative 
as it would be, if the decision were unanimous. At the same time, I must say that 
I differ with no sense of diffidence but with sense of confidence inspired by 


former judgments of distinguished judges of this Court which derive support from 
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the dicta of the Privy Council in Yerlagadda Mallikarjuna Prasad Nayudu v. Somayyat 
and Sivaprakasa P. ‘a Sannadm v. Veerama Reddi? and which have held the field: 
for more or less an unbroken period of more than three decades. Out of the great 
sense of deference that I entertain for my learned brethren, I have anxiously consi- 
dered whether I may not bring myself to agree with their conclusions, whatever my 
view of some of their reasoning; but the points of disagreement in perspective and de- 
tail alike have been too marked and too defined to admit of my concurrence at least 
in the result. Out of the same sense of deference, I have had to deal in greater detail 
than I should have otherwise done in a manner perhaps savouring somewhat of the 
argumentative with parts of the reasoning of my learned brethren which I could 
not after the most earnest and anxious consideration accept. Some of those parts 
of the reasoning relate to points not raised or enlarged upon by learned counsel 
in the case on whom I mean no remark of disparagement on that account. [I have- 
had therefore to make references to those points by making reference to.the judgments 


of my learned brethren and not to the ts of learned counsel. l must say 
further that I have laboured under some alight sense of embarrassment when called 
upon to deal with the ju t of my learned brother, Mr. Viswanatha Sastri, J. 


in Pentakota Narayadu v. Venkataramanamurthi? when sitting in his company. 
Lordship knows perhaps better than I do to estimate its ambit and explain its import. 
I have not however felt myself relieved on that account of the responsibility of 
pancake: ane decision in my own way and according to my own lights in the 
context of rior case law on the subject. I can only hope that I have performed. 
that rather delicate task with all the success of which the situation admitted. In 
conclusion, I desire to express my sense of grateful appreciation of the judgments 
of my learned brethren which I have had the advan of reading before preparing 
miy oa aad ob the able ane) es ears EUr earned counsel on both sides,. 
on account of the great assistance which I have derived from those judgments as 
well as chase, argwinca’s in Tearing, tn peas on the second of the points for 
decision set forth by me at the opening this judgment, my own conclusion which, 
although to my regret a dissident one is the only one which I have found it possible 
to reach in the circumstances of the case. 


By Court :—In ‘accordance with the opinion of the majority the civil revision 
peunors and De et ee EE a with costs, subject to the modifi- 
cation indicated above the decrees in second appeals. Rupees five hundred is 
fixed as Advocate’s fee in each batch. 


KS.’ Appeals and Petitions dismissed. 


a 
1. (1918) 96 MLL.J. 257: L.R. 46 IA. 44; LL.R. 45 Mad. 586 (P.C.). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. P. V. RAJAMANNAR, Chigf Justice AND Mr. JUSTIOE VENKATA- 
RAMA AYYAR. , 


M. Kali Mudaliar ; ' .. Appellant* 
. v. 
A. Vedachala Mudaliar and others .. Respondents. 


Motor Vekicles Act (IV of 1939), sectrex 64-— Order changing slanting time of bus belengrng to one permit- 
sholder—Appeal agatast by another permit-holder—Sustainabilsty. 

V was granted two stage carriage permits for the route from Vanangupet to Madras. The time 
‘fixed for starting the two buses was 7 a.m. K was granted a permit for the route between Vanangupet 
and Maduranthakam and the time fixed for starting of his bus wis 8-5 am. On an application by ' 
K the Regional T rt Authority changed the timings for his bus to 6-40 a.m. instead of 8- 
Am. Against that order V preferred an appeal to the Central Road Traffic which 
Breed Teen Th K preferred a revision to the State Government under section 64-A 
of the Motor Vebicles Act. Phe Government set aside the order of the Central Road Traffic Board 
-and restored the order of the Regional Transport Authority. On application to quash the orde: 
.of the Government. i i 


Held : The time fixed by the Regional T: rt Authority at the time of the grant of the permit 
is not one of the conditions of the permit and an application to the timings cannot be 
-1egarded as an application for a permit within the purview of Rule 208 (b) of the Rules. Section 48-A 
‘has no application to the case because there has been no variation cen tion, or addition to any 
conditions attached to 2 stage carriage permit. Section has equally no application. It is 
af there is any variation of a condition that clause (b) of that section would apply. Clause (f 
also has no application. It cannot be said that Vis 2 person who had oppoted the gant of a permit. 


Accordingly an appeal to the Central Road Traffic Board against the order of the Regional 
“Transport Authority ing the timings was not maintamable and the order of that Board setting 
aside the order of the Transport Authority is therefore void. As the result of the setting aside 


‘of the void order on revision by the Government is to restore the order of the Road Transport Authority 
-there is no reason why the High Court should quash that order of the Government. 


Even if the timing can be said to be a condition attached to a permit V cannot be treated as a 
‘person aggrieved by the variation of the conditions of the permit within the meaning of clause (b) 


`. of section 64 of the Motor Vehicles Act. '° 


Order of Subba Rao, J. in Vedechala Mudaliar v. Stats of Madras, (1951) 2-M.L.J. 411, reversed. 


Appeal under clause 15 of the Letters Patent against the decree of the Hon’ble 
‘Mr. Justice Subba Rao, dated 14th August, 1951, made in Writ Petition Nos 17 


«of 1951. ao 
`- K. Bashyam Aiyangar and R. Rajeswara Rao for Appellant. 


~- S. Rangaswami Atyangat and the Government Pleader (P. Satyanarayana Raju) 
for Respondents. ; j , 
The Judgment of the Court was delivered by 
The Chigf Fustice—This is an PES against the judgment and order of 
Subba Rao, J., quashing an order of the Government dated 5th July, 1951, passed 
under section 64-A of the Motor Vehicles Act. The first respondent before us was 
ted two stage carriage permits for the route from Vanangupet to Madras. 
The time fixed for starting the two buses, the one from Madras and the other fom 
anap was 7 A.M. e appellant before us was granted a permit for the route 
between Vanangupet and Mathuranthakam. The time fixed for starting of his 
bus was 8.5 a.m. The Regional Transport Authority on an applicatiou by the 
poun the timings for his bus to 6-40 a.m. instead of 85 A.u. by his 
dated 21st July, 1950. Against this order the first respondent herein pre- 
ferred an appeal to the tral Road Traffic Board which restored the original 
timings. There on the ap t preferred a revision to the Government under 
‘section 64-A of the Motor Vehicles Act. The Government set aside the order 
of the Central Road Traffic Board and restored the order of the Regional Trans- 
port Authority. There was an application to this Court for a writ of Certicrari 
«to quash the order of the Goverment and this Court allowed that application and 
——— 


+ LP.A. No. 86 of 1951. vi 17h September, 1951. ° 
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quashed the order on the ground that the order on the face of it did not disclose 
why the Government passed the order under section 64-A. The appellant again 
moved the Government subsequent to the order of this Court and the Govern- 
ment once again set aside the Central Road Traffic Board’s order and restored. 
the order of the Regional Transport Authority. The first respondent again filed 
another application which came on before Subba Rao, J. The learned Judge 
first h and overruled a preliminary objection raised by. the appellant to the 
maintainability of the application for a Writ of Certiorari based on the ground 
that the order of the Regional Transport Authority in fixing the timings was an 
administrative act and therefore the order of Central Road Traffic Board made 
‘on appeal and the order of the Government passed under section 64-A in revision 
were also Administrative Orders not liable to be quashed by a Writ of Certiorari. 
The learned Judge then held that viewed as a judicial order,’ the order of the Govern- 
ment must be set aside, because the Government had, not assiged any reasons for 
their conclusion. His conclusion is stated thus :— 


“In the present case the latest order of the Government is only a mechanical repetition of the 
words in section 64-A of the Act. It is not a judicial determination of the conditions laid down in 
section 64-A which entitle them to interfere with the order of the subordinate authorities. I have 
therefore no alternative but to quash the order of the Government.” 


In our opinion the appeal must be allowed, but on a ground which gaurd 
` did not loom large before the learned Ju though it cannot be said that point 
was not taken at all. It was contended by Mr. Bashyam Ayyangar for the appel- 
Jant that an appeal from the order of the Raon Transport Authority i 
the timings of his bus did not lie to the Central’Road Traffic Board and therefore 
the Government by restoring the order of the Regional T rt Authority was in 
effect doing a proper thing, use the order of ‘the Regional Transport Authority 
had become final. The only provision in thé Motor Vehicles Act which confers 
a right of appeal in certain specified cases is section 64. The question is whether 
the first respondent herein could be deemed to fall under any of the clauses (a) 
to (g) of that section. The learned Judge (Subba Rao, J.) was apparently inclined 
to the view that he would fall within clause (b), namely, any person “ aggrieved 
by the revocation or suspension of the permit or by any variation of the conditions ; 
thereof.” Before us Mr. Rangaswami Aiyangar for the first respondent suggested ` 
as an alternative-clause (f) which runs thus: i 
‘* Any person being a local authority or police authority or an association which, or a person 
Providing transport ities who, having opposed the grant of a permit, is aggrieved by the grant 
thereof or by any condition attached thereto.” 


We have considerable doubt as to the correctness of the learned Judge’s conclusion 
so far as clause (b) is concerned. But it is not necessary to deal with this aspect 
af the matter, because we agree with Mr..Bashyam Aiyangar that the e of 
the timing of the petitioner’s bus cannot be held to be a variation of any of the 
conditions of the permit. If it is not, then neither clause (b) nor clause (f) will 
apply. 


The material provisions of the Act which have any bearing on the question which 
‘fails for decision are sections 46, 47, 48, 48-A and 59. Section 46 deals with an 
‘application for a stage carriage permit. It provides that such an application 
shall contain certain particulars. Mr. i A contended that 
all these particulars when incorporated in the permit would become conditions 
of the permit. We have no hesitation in rejecting this contention. One of the 
particulars which has to be mentioned in the application is the type of the vehicle 
in respect of which the application is made. Surely it cannot be contended that 
the mention of the parti type in the permit would amount to imposi a 
condition in respect of the permit. Section 46 deals-with the stage of an applica: 
‘tion by the owner of the vehicle and does not purport to deal with the conditions 
-which may be imposed by the authority granting the permit. Section 47 prescribes 
the ure which the Regional Transport Authority has to follow in considering 
saoplientans for. stage carriage permits. He is enjoined to have regard to certain 
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matters and to take i into consideration any representations made by ions already 
poe road trnansport facilities along or near the proposed route or by any 
ority or police authority within whose jurisdiction any part of the ead 

route may lie or by any association interested in the provision of road eee 

facilities. Under section 47 (2) the Regional Transport Authority is boun 

refuse to grant a Stage caier carriage permit if it appears from any time table furnished 
that the provisions of the Act relating to the speed at which vehicles may be driven 
are likely to be contravened. Section 48 confers certain powers on the Regional 
Transport Authority. These powers are not all of the same nature and do not 
Ae to the samė category. The only common thing is that these powers are 
to be exercised ir the interests of the public and -to provide adequate transport 
facilities to the public. The powers A are (a) the power to limit the number 
of stage carriages in any particular region or in any specified area or on any specified 
route, (b) the power to issue a stage ‘carriage permit in respect of a particular stage 
carriage or a icular service of stage carriages, (c the power to regulate timings 
of arrival or eparture of stage carriages whether they belong to a single or more 


owners, (d) power to attach to a stage permit any prescribed condition or 
any one or more of the conditions enum in su eee of clause (d). 
The relevant sub-clause is sub-clause (iii) which runs as 


“ That copies of the fare table and’ the time table shall be exhibited on the stage carriage and 
that the fare table and time table’so exhibited shall be observed.” 


Under section 48-A the Provincial Authority is entitled to vary, cancel or add to 
any conditions_attached to a escribes the con permit in pursuance of clause (d) of 
section 48. Section 59 (3) prescri the conditions to which every permit is ject. 
They are: > 

(a) thatthe vehicle uiwelias to which the permit relates are at all times . 
so maintained as to comply with the requirements of Chapter V and the rules 
made thereunder, 


(b) that the vehicle or vehicles to which ee eee 
at a-speed exceeding the speed lawful under this Act ; 

O) that any prohibition or restriction imposed and any maximum or minimum 
fares or freights fixed by notification made under sectiop 43 ar are. r int con- 
nection with any vehicle or vehicles to which the permit relates ; 


(d) that the vehicles or vehicles irich die oR are not aes 
in contravention of the provisions of section 72 ; 


(e) that the provisions. of this Act limiting the hours of work of drivers are 
in connection with any vehicle or vehicles to which the permit relates ; 
and 


(f) that the ions of Chapter VIIT so far as they ly to the holder 
fae en ee rE 


In exercise of the powers conferred on the Government rules have been framed. 
under the Act. Rule gbg relates-to the change of timings. It runs thus: 
“Th T rt A from time to time i eral ord 
i ip a uthority, fie Tr ETA See ee ee 
(ii) by a special order, prescribe a schedule of timings for each stage carriage.” 


Rule 270 provides that when a schedule of timings has been prescribed under rule 
269, every stage: carriage on such a route shall run in accordance with it, except 
when prevented by accident or other unvoidable cause or when otherwise autho- 
rised in writing by the authority. granting the permit. Rule 208 is in these. terms : 

s U lication made in writing by the holder of any permit, th Transport A tho 
mayat aay imme, dicen, vary the perniit or any of the phan oats thereof nubjee to the provi 
sions of su 

(b) If the applietion is for the variation of the permit by the inclusion of ap additional vehicle 
or. vehicles or if the grant of variation would authorise transport facilities ma ila N E 
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those authorised by the original permit ‘the Transport Authority shall deal with the application as 
üf it were an application for a pamit”. : : 

In our opinion, the time fixed by the’ Regional T) rt Authority at the time 
of the grant of the permit is not one-of the conditions of the it. The sections 
above referred to clearly indicate what is meant by a condition attached to a stage 
‘carriage permit. Section 59 (3) mentions the conditions which should be attached 
to every permit and section 48 (3) gives power to-the Regional Transport Authority 
‘to attach to a permit any one or more of the conditions mentioned in sub-clause(i) 
to (vi) of section 48 (d). There may be also other conditions, but they should be 
‘in pari materia with the conditions mentioned above. The Regional Transport 
Authority is given the power to regulate the timings of arrival and departure of 
‘stage carriages whether they ees ‘to a single ownér or several owners. ` This 
‘power to regulate has nothing to do with the grant of the permit to individual 
owners. It 1s a comprehensive power conferred on the authority to be exercised 
in the interests of the general public. The only condition in this matter would 
be a condition that the timing as fixed from time to time should be exhibited on 
‘the stage carriage and the timing so exhibited should be observed. For a breach 
-of any of these conditions, a permit may be cancelled, under section 60 of the 
Act. We think therefore section 48-A has no application to this case, because there 
thas been no variation, cancellation or addition to any condition attached to a pi 
‘carriage permit.’ It follows that section 64 has equally no application. It is only 
if there is any variation of a condition that clause (b) of that section would apply. 
‘Clause (f) alsoihas no application. It cannot be said that the first respondent is 
-a person who had opposed the grant of a permit. It is true that Rule 208 provides 
‘that if there is.an application for the variation of.the permit which would authorise 
transport facilities materially different from those attachéd to the as ha permit, 
‘the procedure to be followed is the same as that ibed for considering appli- 
-cations for permit 3 but we do think that because thi procedure applies, the person 
‘opposing an application for variation could be deemed to be a person opposing 
tthe grant aes (f). We must therefore hold dae an 
a against ‘the order of the Regional Transport Authori changing the timings 
ee ta Road Traffic Board was not maintainable. The order of the Central 
"Road Traffic Board purporting to set aside the order of the Regional T. rt 
Authority on appeal is therefore void. The result is that the original order of the 
Regional Transport Authority stands unaffected. This is exactly the result of 
tthe order of the Government setting aside the order of the Central Road Traffic 
‘Board and restoring the order of the Regional Transport en In these 
‘circumstances we see no reason why this Court should quash an order o the Govern- 
ment, the result of which has been to maintain a la order passed by the Regional 
“Transport Authority which could not be interfered with on appeal and which had 
‘been improperly set aside by the Central Road Traffic Board. 


Even if the fiming can be said to be a condition attached to a permit, we do 
‘mot agree with the learned Judge that the first respondent could be treated as a 
person aggrieved by the variation of the conditions of the permit within the 
“meaning of clause (b) of section 64. The expression “ the permit” in that clause 
“must obviously refer to the permit mentioned in clause (a). That permit is a 
"permit granted to any person by the Transport Authority. We think the proper 
‘construction of that clause is to confine its application to persons aggrieved by 
‘the revocation or ion of the permits granted to them or ieved by.any 
\ariation of the eonaineds of such permits granted to them. t clause does 
mot confer a right on one person to appeal against an order varying the condition 
‘of a permit granted to another person. - 

In this ‘view it does not become necessary to examine the correctness of the 
learned Judge’s. conclusion on the other important question argued before him as 
‘to the nature of the.erder of the Regional Transport Authority in fixing or regulating 
‘the timings. ' On the merits we hold that the’ order of the Central Road Traffic 
Board was voidlji because’ there was no appeal agairist the-orde® of the Regional 
‘ransport Authority. 

20 
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The ebpea i slowed padite eee ee ee a i 
the order of the Government is set aside and the application (W. P. No. 171 of 1951). 
is dismissed. ‘There shall be no order as to costs. 
` KS. —— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice Sussa Rao. : 


Gudivada Jagannadham .. Petitionsr* 
v. : 
Messrs. A. S. Krishna and Co., Ltd., Guntur, represented by its 


' `- Managing Director A. S. Krishna and another Respondenis. 
| Ahad Buildings (Lease ond Rent Control) Act (XXV » section watien with specife 
ses bess of lech aa ikrar are Lee “Fai Ge prado ae 

` When lication with specific grounds is filed and if of the grounds pressed 
the order of the Court dimising the Application of that basis ika baal adujdication an the AIA 
raised but not preseed and is a bar to the maintainability of a subsequent application on such grounds, 

* Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue a writ of certiorari and call for the connected 
records in R. F. —1950, Rent Controller, Guntur, and C. M. A. No. 58 of 
1950s Subordinate Judge's urt, Guntur, ahd quash the order of the said 

the Subordinate Judge of Guntur dated grd August, 1950, in the said C. M. A. 
No. 58 of 1950. : 
<. yy. Subramaniam and M. Ramakrishna for Petitioner. 

K. Rajah Aiyar and A. V. Krishna Rao for Respondents. 
The Court made the following 
_  Orper—This is an application for issuing a writ of certiorari to quash 
the order of the Additional Subordinate Judge of Guntur made in an appeal 
filed against the order of the Rent Con er of Guntur. The first respondent is 
the owner of a three-fifths share in the house and premises ing door No. 7412 
in Guntur Municipality. The petitioner is a tenant in respect of that share. It 
is not necessary to notice the previous litigation, between the first respondent and 
others, whereunder the first respondent’s right to three-fifths share in the suit pre- 
mises was recognised and declared, as the title of the first-respondent to that share 
is not now disputed before me. The first ponden filed H. R. C. No. 18 of 1949 
under section 7 (2) i) of the Madras Act of 1949 for evicting the petitioner. 
It. was alleged in that petition that the house required urgent repairs and also 
that the petitioner made a default in payment of the rent. . That application was 
filed on 2nd Feb , 1949. On rath April; 1949, the petitioner filed another 
application for am ent of the petition by ide the following clause to para- 
graph 7. It reads: 
“t as the petitioner’s lease to occupy the premises which he has been occupying bas expired 

aen tara; anil tie petidoner has vacated the Aie and as the petitioner does not own rie 


other non-residential in Guntur town for the purpose of carrying his business and as there 
iain pore ing in Guntur to the possession of which it is entitled for carrying on 


There is some ent before me on the question whether this amendment was 
actually ordered the Rent Controller of tur. A counter-affidavit was filed 
to the application for amendment on 18th April, 1949. The Rent Controller 
noticed ‘the argument based upon the amendment. practically, though not 
‘definitely, accepted all the unds alleged in the petition and that added by the 
amendment and ordered eviction. The respondent preferred an appeal: (G 

No. of 1949) to the Subordinate Judge of Guntur. In that appeal, the points- 
formulated k decision were as follows : Doo - 


; “1, Whether the rent fixed by the Rent Controller is fair and reasonable ; if not, what is the 
fair rent due for the building in question ? ae 
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2. Whether the appellant was in arrears of rent and was liable to be evicted ?’ 
The appellate judgment also disclosed that the advocate who appeared for the + 
respondent at that stage gave up his other two contentions, namely, that the appel- 
lant caused damage to the building, and that, subsequent to the bling of the peti- 
tion for eviction, the respondent wanted the building for carrying on his own busi- 
ness, ‘The learned Subordinate Judge held against, the petitioner on the ‘points 
formulated and allowed the appeal. From the aforesaid facts, it is manifest that 
the amendment must have been allowed. Otherwise the Rent Controller would 
not have decided the point raised by the amendment. Nor would the appellate 
` Judge have recorded the fact that saa sated PY the amendment was not 
pressed before him. Indeed, the learned Subordinate Judge who diposed of the 
t appeal observed in his judgment that the amendment must presumably 
ve been allowed. In the counter affidavit filed the ndent before him 
it is not stated either expressly or by necessary implication that the amendment 
was not made. Indeed, throughout the proceedings the case was argued on the 
basis that the amendment was allowed. It may therefore be accepted for the pur- 
of this application that amendment was allowed: The result of the previous 
litigation would then be that the petitioner applied for eviction on four grounds 
that he gave up two grounds, and, in respect of the other two grounds, the 
learned Subordinate Judge found against him. The respondent filed the present 
application for eviction: against the petitioner, the main ground being that the peti- 
tioner required the premises for, his own occupation. e Rent Controller ordered 
eviction. . The ap filed against that order was also dismissed. The petitioner 
“questions that order on the ground that the learned Subordinate Judge erred in 
ing that the order in the previous application did not preclude the ndent 
ean hae the present application under section 10 of the Madras -Act of ~ 
1949. Section 10 reads as follows: f f 
“ The Controller shall summarily reject any application under sub-section 2 or under sub-section 
3 of section 7, which raises between the same parties or between the parties under whom they or any of 
them claim, substantially the same issucs as have been finally decided, or as purport to have been 
finally decided in a former proceedings.” ; 
The only question therefore is whether the learned Judge in C. M. A. No. 54 of 
1949 finally decided or purport to have finally decided the question, namely, 
whether the respondent required the premises for his own occupation. From the 
narration of the aforesaid facts it will be seen that the learned Subordinate Judge 
dismissed the application of the respondent as he did not press the present conten- 
tion before him and as he found against him on other contentions raised. Ordi- 
narily, a decision arrived at by a court of law in those circumstances would te 
as a bar of res judicata under section 11, Civil Procedure Code. But Mr. Rajah 
Ai contended that the wording of section 10 of Madras Act XXV of 1 9 is 
different and that unless the question was’ finally decided in the previous applica- 
tion, section 10 would not operate as a bar for the maintainability of a fresh appli- 
cation. In support of his ent, he relied on the decision of Rajamannar, C.J. 
and Raghava J» in Miss Reoathi v. Venkatgraman}., There, the revious. 
application was dismissed for default. When a second application was fied, the 
learned: Judges held that a dismissal for default would a be a final decision 
within the meaning of section 10. I respectfully agree with the view expressed 
therein. po ai ragon be ne beno on tie Guesion. tp be derided in the 
present case, where an application is dismissed not for default, but on merits. It 
1s.also not necessary to consider the question whether the principle of constructive 
res judicata applies to this case, for the question was i raised and not pressed. 
I hold that whersan application with specific grounds is and if some of the 
unds are not ] the order of the Court dismissing the application on that 
is is a Anal adjudication on the questions raised but not p In that view, 
the order made in C. M. A No. 54 of 1949 is a bar to the maintainability of the 
present application. In the t, the order of the learned Subordinate Judge 
ig hereby quashed and the petitioner will have his costs. a 
š —— Krs a Order quashed. 
1. (1949) 2 M.L.J. 594- FEES 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice RAMASWAUI GouNDER. 
Mareboyina Nagamma i .. Appellant* 


D. - 
Madala alias Koranki Nagamma .. Respondent. 

Registration Act (XVI af 1908), section 49 (c)—Scope—Unregistered partition deed— Admissibility to 
prove division in status. 

Where a party seeks to on an unregistered document only as proof of division in status and ' 
not as evidence of any right, title or interest to or in immoveable property, such a document is admis- 
sible in evidence. Cass law discussed. 

A inst the decree of the Court of the Subordinate Judge, Tenali, in 
A. S. No, 10 of 1947, preferred against the decree of the Court of the District Munsif, 
Tenali, in O.S. No. 229 of 1945. 


M. S. Ramachandra Rao for Appellant. 
A. V. Krishna Rao for Respondent. 


The Court delivered the following 


Juvoment.—The defendant is the appellant. The suit was filed to recover 
possession of a plot of land 52 cents in extent. The plaintiff is the concubine of 
one Mareboyina Bhavana du to whom this property belo - He had a 
son by name Ankalu who died issueless in the year 1930 but left a widow who is 
the defendant. The plaintiff’s case is that after the death of the son Ankalu the 

belonged absolutely to Bhavanayakudu and he executed a deed of gi 

Exhibit P-1, to the plaintiff on 5th June, 1936. It is under this document that 
the plaintiff claims title po the w. of the, property. On the other hand the 
defendant who is the daughter-in-law raised the contention that prior to the death 
of her husband in the year 1930, i., on and Au 1929, there was a partition 
between the father and the son, in which the father got the western moiety and 
the son the eastern moiety ; and so the defendant ‘conceded that the plaintiff was 
entitled to the western motety under the gift deed, Exhibit P-1, and claimed the eas- 
tern moiety to herself as her husband’s share. In support of the defendant’s case, she 
produced a document which purports to be a partition deed by which the property 
was divided in 1929 in the manner stated by her. But unforunately it was not 
a registered document, and so, for want of, registration, both the Courts 
rejected it as inadmissible in evidence. However, the learned District Munsif 
on other evidence, came to the conclusion that there was a division in status between 
the father and the son and a ae n A m plaintiff for an undivided 
moi of this roperty. "Ppa e ubordinate Ju agreed with 
the ‘Larned District Munsif in oldi thatthe uaregistered pardon deed wa 
inadmissible in evidence for want of registration but held that without the document 
the partition could not be proved and therefore decreed the plaintiff’s suit in its 
entirety ; and it is against that decree that the defendant has preferred this appeal. 


It will be seen that the onus of proving the partition set up by the defendant 
is upon her and if she fails to make out that case then it will follow that the plaintiff 
Me raddai eo ee . The learned counsel 
for the defendant concedes that the partition deed which he relies on is inadmissible 
in evidence for want of registration in the sense that the particulars of the partition 
could not be gathered from such a document; but hè contends nevertheless that 
the document could be looked into for the purpose of substantiating his case that 
there-was a severance in status in the family, The learned District Munsif has 
held, relying on the evidence of two attesors and the writer who were examined 
as D. Ws. 2 to 4, that this document was genuine ; and though the learned Sub, 
ordinate Judge not considered this question, I have examined the evidence 
myself and I am inclined to agree with the finding of the learned District Munsif. 
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We must therefore proceed on the foo that the partition deed is genuine and 

ihe a Ga ee ition. That zo, the 

$ question that has to be decided is whether that document could be | into 

ing evidence of a division in status in the family. In Saraswatamma v. 

Paddagea? , a Bench of this Court held that though such a document may be in- 

admissible in evidence ee Danon MEL IEE a E a Poe 

an intention amongst all the members to become divided in status. At page 355» 
it is observed : 

‘For ¢Heeting Kaa ia sya tn. audition to conduct or derlands, the meNon canst be 

un clearly expressed to the other members of the family. For ascertaining whether a 

Pa to auch Giada os cxitatca eviiene: af oy Cambs e e ctieein Tis 

to sce why it should not bo looked at, although itmay refer to immovable property and is not regis 


Again in Subba Rao v. Mahalakshmamma*, another Bench of our High Court took the 
same view. At page 41, Beasley, C.J., observes: 

“* But even though inadmissible in in evidence to prove a partition, I am of the view that it could 
be used in evidence not for what it contains but as evidence of a division in status.” 


At page 53, Curgenven, J., observes : 


“*T think, ihini accor el that, foliewing the eneret of jusiclal canton, sere id nè question bite 
that we may look into Bit deci c whether the brothers were joint or several in status.” 


The learned counsel for the respondent contends that these two decisions must be 
deemed to have been disapproved by the Full Bench decision in Ramayya v. Achamma?. 
In that case this question did not arise for decision and what was decided was that 
where a deed of partition is inadmissible in evidence for want of registration, the 
painon cannot be proved by evidence apart from the deed. No doubt, that Full 

ch overruled the decision of Kumaraswami Sastri and Venkatasubba Rao, e 
in Ramu Chstty v. Panchammal*, which held that where a partition had taken p 
under a deed and the deed could not be for want of registration, the fact 
of partition could be proved by other evidence, namely, the conduct of the parties 
in their dealings with each other and with regard to specified items of property. 
I do not find anything in the judgment of the Full Bench to warrant the contention 
that any dissent of the aforesaid two decisions has been . On the other 
hand, at 162, His Lordship, Leach, C.J., refers to the decision in Subba Rao v. 
Mahalaks. 4, and states that the correctness of that eoa Eno Peoia 
tioned. In the latest Full Bench decision in Murugesa Mudaliar v. Subba : 
the effect of section 49 (e) Of the, Redetrenous Art i comadered. aid may Loris 
the Chief Justice at page 483, states : 

se tet ook ai eiea tion Act is this. It prohibits the use of an 

document in any legal proceeding in lpg pam depart aot 
of a claim to enforce or maintain any right, title or interest to or in immovable 

So lone as the document ia not tto be reked on as evidence of any right, title or intereat to or 
in immovable property, there is no to prevent the document being in evidence for other 
Ppurposcs,’? 
Tn this case the plaintiff seeks to rely upon this document only as proof of division 
in status and not as evidence of any right, title or interest to or in immoveable 
pro . It therefore seems to be apparent from these decisions that it is open 

e defendant to rely upon this document as affording proof of her case that there 
wae odon Ge aie Reeween the Gat aad he poe. If that is so, it will follow 
that the decision of the learned Subordinate Judge was erroneous and that the 
decision of the learned District Munsif was correct.. The second appeal is therefore 
allowed and the decree of the learned Subordinate Judge set nade and the decree 
of the learned District Munsif restored with half costs in the lower Courts and 
full costs here. 


1. (1922) 44 MLJ. 45: LLR. 46 Mad. 160 (F.B): 

349- k e 4. R (os) Maa 
2. (1930) 59 M.L.J. L-R. 54 Mad 5. LLR. (1951) Mad. 473- 
3. er a MLJ. ı LLR (1945) ur. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
0O Preem :-—~Mar. Jusrice Sussa Rao. , 
T. M. Munusamappa and Sons Te .. Appellant* 


t D. 
The Assistant Custodian of Evacuee Property, Madras .. Respondent. 
Administration of Evacuees Act (XXXI , section B ( Vesting of property in Custodian 
Percept ; P Pik erpai Pi reni frem tenant and allowing 
khim to continue in possession—Efect— Tenant if can be evicted by Custodian as person in permissive possession. 


and tenant. The only provision that enables the ian to evict the tenent is rule 14 (2) framed 
under Act XXXI of 1950, and the notice to the tenant to vacate must conform to it. g 

Petition that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue a writ of Certiorari of Prohibition in regard 
to the order of the respondent, dated 21st June, 1951, contained in his notice dated 
aist June, 1951, for eviction of the petitioners from any of the two in 
No. 7, Stringer Street, G.T., Madras, now in the occupation of the petitioners. 

K. S. Varadachari for Petitioners. 


V. P. Sarathy for the Advocate-General (V. K. Thiruenkatachari) for the 
State Counsel (Messrs John and Rao) on behalf of the Respondent. 

The Court made the following 

OrpEr.—This is an application for issuing a writ of prohibition restraining 
the respondent from taking reble possession pursuant to the notice dated 21st 
June, 1951. The petitioners are occupying two out of the three godowns bearing 
present Municipal door No. 7 in Stringer Street, G.T., Madras. The property 
was declared to be evacuee property. The petitioners were paying rent to the 
evacuee Hajee Mohammed Abbas from gth December, 1943, till about 25th 
January, 1951. After the property vested in the respondent under section 8 (4 
of the Evacuee Properties Administration Act, 1950, the Deputy Tahsildar too 
formal possession of the same on 1st February, 1951. He took a cheque for a sum 
af Rs. 150 from the petitioners and allowed them to continue in possession on 
payment of a monthly rent of Rs. 150. It is not disputed that the petitioners 
were paying rent of Bs. 150 per month from rst February, 1951, to the end of 
June, 1951. After some correspondence between the parties, on 21st June, 1951, 
the Assistant Custodian issued a notice to the petitioners directing them to 
vacate one of the two godowns by 23rd July, 1951 and hand over its possession 
to his representative. They were also informed in case they did not deliver 
possession peacefully, they would be evicted from one of the godowns with such 
police force as might be necessary. The said notice was issued on the basis that 
the petitioners were not tenants but were in permissive possession. 


‘The learned counsel for the petitioners contended that the relationship between 
the parties was that of landlord and tenant, and that the Custodfan had no power 
‘to evict them forcibly. On the facts admitted, it is impossible to say that the rela- 
tionship between the parties is not that of landlord and tenant. c petitioners 
were admittedly the tenants of the evacuee. On 1st February, 1951, the Deputy 
Tahsildar took only formal possession, as the petitioners were in actual occupation. 
The petitioners also were paying rent from Ist February, 1951, till the-end of June. 
In the absence of any other evidence to extabliah that the petitioners were allowed 
to continue to be-in possession under some arrangement other than that ofa tenancy, 
I must hold that the petitioners are tenants on a monthly basis. If so, the aan 
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provision that cnables the Custodian to evict the tenants is Rule 14 (2) framed under 
the Act (XXXI of 1850). It reads : 

‘In case of a lease or allotment granted by the Custodian himself, the Custodian may evict a 
person on any ground justifying eviction of a tenant under any law relating to a control of rents for 
ie ne Fem rn tires in thes tafe eatery on or ey Viala non comic onan on ine rare one 
The notice issued in this case does not comply with the provisions of the said rule. 
It was obviously based on the assumption that the petitioners were not tenants. 


‘In the circumstances I direct a writ of prohibition to be issued restraining 
the respondent from evicting the petitioners otherwise that in strict compliance 
with the provisions of rule 14 (2) frafned under the Act. The parties bear 
their respective costs. 
‘ Writ of prohibition directed 
KS. —— to be issued. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :-—Mnr. Justice Ramaswaui. 
Velur Devasthanam by its Head clerk, R. Ramaswami Pillai .. Petitioner* 
D. i 
A, Sambandamurthi Nainar -. Counter Petitioner, 
Cristini Procølite Code (Faf 1890), ee A Sia dod of Dri eie tae section— 
When proper—Powers of Magisirais afisr dropping proceedings. 
Ea i alone cane sar ey Erocedure Code, 1s to preserve poblic and tranquillity 
of the realm from riots and commotion. Orders under section 145 are police orders made 
to prevent breaches of the peace and they decide no questions of ti M The fcndation of the juris- 


Cirdan of die MAMEET a De ee auntie that unless action is taken there bea 
It is the Magistrate who should be satisfied that the a ension is an existing 
PSE EF te 


party or even of the police or by a superior authority, namely, the District Magistrate is not sufficient 
When therefore the 


A N Magistrate comes to the conclusion that there was no 
any app ohn Drean cr ie paer A naO further proceedings leaving it 
open to the parties to resort to appropriate remedies in civil an be doncai any stage. 
Tt is nof ob tory for a Magistrate to take evidence before - ing proceedings under section 145 
and he need not give an opportunity to the parties to establish contrary. 
Ci fet ate ry AS WAID OE Migut ay Se ST t he does not apprehend 
a breach of the peace and that further proceedings be safely should be mterfered with 
in revision and E Magistrate be made to fea an AP ension which he does not really feel especially 
when such order is reaiiable and based upon acceptable evidence. 


The Magistrate procedia et Vee r aae E TES een tee 
further orders in the case por pei e proceedings started under section 145 

Petition under sections 495 and 439, Criminal Procedure Code, 1898, praying 
that the Court will be pleased to revise the order, dated 2gth September, - 
A ait nae . No. 74. of 1951, on the file of the Sub-Divisional Magistrate of 


Mr. is s. Kuppuswami Iyer for Petitioner. 
The Public Prosecutor (V. T. Rangaswani Ayyangar) for ihe State. 


The Court made the following 
.  OrpErR—Criminal Revision Case No. 1227 of 1951 has been fled 
the order dropping proceedings under section 145, Criminal Procedure Code, made 
by the Sub- Fisbhal Magistrate, Mayuram, in M. C. No. 74 of 1951. 


The facts are : On the ground of strained feclings-existing between the Velur 
Devastanam and Sambandamurthi Nainar in connection .with the cultivation 
of five survey numbers in the village of Maruvathur, 24 acres in extent, a preli- 

order, dated .1gth July, 1951, under section 145, (1), Criminal Procedure 
Gade. aus sic collin Go och ce partion to put tn ieir written statements in 
*CR.C. No. 1227 of 1 grd December, 1951. 
(Cr.M.P. No. 2428 ere cere 








, 
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regard ‘to the factum of actual possession. The lands were also attached under 
section 145 (1), Criminal Procedure Code, and the.Tahsildar of Sirkali was directed 
to be the Court agent. This order was passed on 14th July, 1951. The Tahsil- 
dar of Sirkali took possession of the lands on 18th July, 1951. On 26th July, 1951, 
the Tahsildar held an auction in respect of the lease of the lands for fasi 1961 and 
one Gopala Chettiar was the highest bidder and the lease was granted to him for- 
290 kalams of paddy and 72 bundles’ of straw: This Gopala Chettiar is: stated’ 
to have deposited Rs. 1848-8-0 as security for the due performance of the obliga-- 
tion under the lease. In response to the preliminary, order, dated 13th July, 1951, 
written statements were filed by the’ parties on 4th September, 1951 and 11th 
September, 1951. These are the facts constituting the background as to what. 
happened on 19th September, 1951. f 


On rigth September, 1951, P. W. 1, the Head clerk of the itioner: 
as well as the counter petitioner (R. W. 1) were examined and the 
learned Sub-Divisional Magistrate passed the following Order :— 
“ Both the petitioner and the counter petitioner deposed in Court that there was no breach of 
fesce or cash regarding tbe lands in dipute, I therefore am satisfied that there existed no dispute 
y to cause a breach of peace. Hence under section 145 (5), Criminal Procedure Code, I cancel 
the preliminary order under ion 145 1), Criminal ure Code and withdrew the attach- 
ment of the lands and all further under section 145 are hereby A 
-> The present revision petition is filed on the foot of the following ground, namely, 
that in cases where parties in response to the preliminary order passed under sec- 
tion I í), Criminal Procedure Code, came and satisfied the Court that there 
is no ood of breach of the peace, section 145 (5) can be resorted to; but if 
without doing so they filed their statements and asserted their rights and the case 
itself was posted to a later date for evidence at that stage there was no question of 
clause (5) of section 145, Criminal Procedure Code, coming into operation. 


This proposition involves two aspects, namely, whether in law the Sub-Divi- 
sional istrate was entitled to pass the order dropping the proceedings at the 
stage at which he had done and secondly, whether on the reasons set out by him 
the proceedings could be dropped as a fact. ,' , 

Point 1: On the first point I have come’ to the conclusion that in law the 
learned Sub-Divisional Magistrate was fully entitled to drop the proceedings at 
the stage at which he had done. The object of section 145, Criminal Procedure 
Code, is to preserve public peace and ea bad of the realm from riots and com- 
motion. Orders under section 145» Criminal ure Code, are merely police 


orders made to t breaches of the peace and they decide no questions of title : 
Dinomani Chosen V. Brojo Mohini Chowdhrami1. ‘The foundation of the jurisdiction. 
of the i is the apprehension felt by him that unless action is taken there ` 
will be a breach of the peace. It is the Magistrate who should be satisfied that 
the apprehension is an existing one and an adequate one for taking action to avert 
pene e pees Mere ap i the party or even of the police or 
by a superior authority, namely, the District Magistrate, is no sufficient- ground. 
for taking action : Bekari Majki v. Hari Majhi*, Shibnarayan Das v. Sat Yadeo Prasad?, 
Todar Mal v. Emperor‘, Baliram Patil v. Gangoo®. It follows therefore that when 
that Magistrate who is responsible for the maintenance of law and order within 
his own division comes to the conclusion that there was no longer any cn- 
sion of a breach of the peace, it is his duty to drop further proceedings leaving it 
open to the parties to resort to the appropriate remedies in civil Courts. i 
can be done at any stage. 

And what is more it is not obligatory for a istrate to take evidence before 
dropping proceedings under section 145, Criminal ure Code, and need not 
give an opportunity to the parties to establish the contrary. This has been laid 


I, (1901) 12 MLL. J. 83 : L.R. 25 IA. 24 : 3. ATIR. 1943 Pat. 44. 
LL.R. 29 Cal- 187. (P.C.). 4 (1981) ga Cr. L.J. 309. ! 
2. AIR. 1932 Cal 61. 5. (1932) 33 Cr.L.J. 937. 
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down in two decisions of this Court in Suryanarayana v. Ankinesd Prasad Bahadur” 
and in Narasayya v. Venkaiah*.: In Suryanarayana v. Ankinesd Prasad Bahadur', it 
was pointed out that whatever the source of the Magistrate’s information he might 
act upon it if he was satisfied that the state of things, which alone would have given 
him jurisdiction to proceed with the enquiry, no longer existed. The learned 
Judge (Spencer, J.) relied upon Manindra kenka Nandi v. Barada Kanta Chowdhury? 
and the amed Judge er points out that the Magistrate’s power contained 
a full discretion of his power to proceedings at any stage and that he declined 
to interfere with the order of the istrate on this point. In the later case Nara- 
sayya v. Venkaiah?, Justice Krishnan followed the earlier decision and came to the 
following conclusion : 


io drop proceeding cn thie ground ihal thire wat no Ubeibood af a brech of me Tore A 
gi 

a Gist chee is ao breach O dic peace ib ba ABIE <.. o Clause 5 of section 145 provides for 
2 jon of i 


not take away the power of the Magistrate himself to drop the proceedings, if he is satisfied that there 
is no further of a breach of a peace.” 


Therefore the first aspect of this case and the point taken fail. 


Point 2 :—Turning to the question of the sufficiency of the evidence on which 
the learned Magistrate has come to the conclusion that there was no likelihood 
of the breach of the peace, the High Court in revision will not interfere with such 
an order unless it was obviously unreasonable or unjust, because though the High 
Court is invested with powers of revision still orders under this section should not 
be lightly dsisturbed ; it is only in very exceptional cases the High Court will 
interfere : In re Lingaraja Misro* and Hardeo Singh v. Ram Charither Singh®. Orders 
passed by a competent Magistrate are not to be lightly interfered with by the High 
Court first because the object of such orders is to preserve peace and secondly be- 
cause the aggneved party has his remedy bya civil suits Krishnatpa Naidu v. Ala- 
melu Ammal’. ings under this chapter are of a special nature and are suck 
that the Magistrate ma allowed greater liberty in carrying out these provisions 
than they are allowed ig trying ordinary crimes. The provisions of this ear 
are concerned with the disputes relating to immoveable property which are likely 
to cause a breach of the peace and give Magistrates power to deal with matters. 
of a quasi civil nature because upon the Magistrate and the police is thrown the 
burden of maintaining the public peace. In this, view it is undesirable that an 
order in which the istrate clearly says that he does not apprehend a breach: 
of the peace and that further proceedings may be safely dropped should be inter- 
fered with in revision and the Magistrate be made to feel an apprehension which 
he does not really feel : Sudalaimuthu Chettiar v. Enan Samban’. in 
face of the order it appears to be reasonable and based upon acceptable evidence. 
Therefore, on the ground of sufficiency of evidence this point taken fails. 


In the result the main petition has got to be dismissed and is hereby dismissed. 


In regard to the two subsidiary petitions Crl. M. P. Nos. 2428 and 2429 of 1951 
for giving directions to the Tahsldar of Sirkali to retain with him the amount 
of Rs. 1848-8-0 deposited by Gopala- Chetty and to continue him as the lessee of 
the lands and authorise him to harvest the crops and retain the same or its value 
with him etc., the petitioner can obtain the necessary reliefs by applying t the 
Sub-Divisional Magistrate because it is now settled law that the Magistrate ping 
proceedings under section 145, Criminal Procedure Code, does not become junctus 
officio but has jurisdiction to pass further orders in the case for winding up the 





1. (1924) 46 M.L.J. 565: TLR. 47 Mad. 4 °17CrLJ. 148 (Madras). 
713. 5. 17 Cr.LJ. 286 (Patna). 
2. (1925) 49 M.L.J. 784: I.L.R. 49 Mad. 6. (1916) 5 L.W. 165. 
2 7. 16Cr.L.J. 767 (Mad.). 


32. 
3. (1902) ILLR. go Cal. 112. 
2I 


this case on the - 


- 
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"proceedings started under section 145, Criminal Procedure Code. See Suryanarayana 
w. Ankinsed Prasad Bahader and Narasayya v. Venkaiah?. These ancillary. petitions 
-are disposed of accordingly. i 

K. S. Main petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAMAswaw. 
-Madala Peraiah and others .. Petttioners* 
D. 
Voruganti Chendriah .. Respondent. 
Penal Code (XLV af 1860), section 341-—Scape qf—Wreng ful restraini—Gist of offence. si 
‘In a wrongful restraint there need not be stoppage of the movement ; it may be directed 


~into a channel different from the, direction in whi the victim intends to move. Ph presence 


yaical 
of the obstructor is not necessary ;- nor-is an actual assault necessary and fear of immediate harm 
restraining a man out of a place where he wishes to be and has a Tight to be is sufficient to constitute 
an offence under this section. eee Wes ee ae liberty of the subject to go 
i he does so in a lawful manner cannot be justi -and is 


Where the complainant was going to his lands with his bulls through a pathway the accused 
came there with sticks and obstructed him and his bulla and beat and drove away the bulls and the 
‘complainant came away fearing that if he proceeded further he would also be beaten, the offence af 
wrongful restraint is made out. 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, prayi g 
that the High Court will be pleased to revise the order of the Court of é Bub 
Divisional Magistrate of Kandukur in C. A. No. 68 of 1950 (C. C. No. 1076 of 
1949, Stationary Sub-Magistrate’s Court, Kandukur). 

B. Lakshimnarayana for Petitioners. 

M. A. Narasappa Choudri for Respondent. 

The Public Prosecutor ( V. T. Rangaswami Aiyangar) for the State. 

The Court made the following 

Orpgr.—This is a criminal revision petition filed against the convictions 
and sentences in C. C. No. 1076 of 1949 on the file of the Statio Sub-Magistrate, 


Kandukur, and upheld in C. A. No. 68 of 1950, Sub-Divisional | istrate’s Court, 
Kandukur. 


The facts are: P. W. 1, the complainant, has purchased 6 acres of land from 
P. W. 7, thereby rounding up an extent of g acres 40 cents already owned by him 
in S. No. 352. Itis his case that he has been cultivating all these arcas by passi 
through the plan-marked pathway, in S. No. 351 after crossing S. No. 356, which 
is a Donka Poramboke. is plan-marked pathway passes through the land of the 
accused. There has been ill-feeling between these neighbouring land-owners. 


On 1st A 1949, at about 7 A.M. according to the complainant, when 
-he was passing ugh the Donka S. No. 356 with five ploughs, the thirteen persons 
by him came there with sticks and obstructed him and the bulls and beat 
and drove away the bulls. On account of this he is stated to have come home 
fearing that if he proceeded further he would also be got beaten. Therefore he 
preferred a complaint against these thirteen accused persons. 
In the Court of the Stationary Sub-Magistrate, Kandukur, no case was found 
to have been made out against accused 2 to 10 and 12. Only accused 1, 11 and 13 
were found guilty of an offence under section 441, Indian Penal Code, and were 
sentenced to pay a fine of Rs. 100 each and in default simple imprisonment for 
14 months. e other accused were acquitted. 





1. (1924) 46 MLJ. 565: I.L.R. 47 Mad. 2. (1925) 49 M.L.J. 784: I.L.R. 49 Mad. 
713 292. 


E C-.R-C. No. 684 of r951. grd December, 1951. 
(Cr.R.P. No. 678 of 1951). 
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. In appeal the learned Sub-Divisional Magistrate, Kandukur, confirmed: the 
convictions and sentences of fine but altered the default sentence into simple 
jmprisonment for one week each. 


The point taken before me is that the accused persons by striking the bulls 
and making them run awa did not cause wrongful restraint to the complainan t 
and in support of this the decisio n in Gopal Reddi v. Lakshmi Reddi! was relied on. 

I shall now briefly examine the ingredients of the offence of wrongful restraint 
under section 341, Indian Penal Code, and examine whether the case relied upon 
for the revision petitioners is helpful to them. 

The offence of wrongful restraint, as has been pithily put, is linear in its scope ; 
while wrongful confinement is circular in its character. Wrongful restraint is 
keeping a man out of a place where he wishes to be and has a right to be. The 
following illustrations given in the Original Draft Code will elucidate the meaning 
of this section : 7 

(a) A builds a wall across a path along which < has a right to pass. < is 
thereby prevented from passing. A wrongfully restrains 2. - 

(b) A illegally omits to take proper order with a furious buffalo which, is in 
his posseasion and thus voluntarily deters Z from passing along a road along which 
Z has a right to pass. A wrongfully restrains Z. 

(c) A threatens to set a savage dog at Z if Z goes along a path by which € ` 
has a right to go. Z is thus prevented from going along the path. A wrongfully 
restrains £. 

(d) In the last illustration if the dog is not really savage but if A volun- 

tarily causes Z to think that it is savage and thereby prevents Z from going along 
the path A wrongfully restrains Z. 
From these illustrations it will appear that a person may obstruct another by 
causing it pile anes to that other that it is impossible, difficult or dangerous to 
poe as as by causing it actually to be impossible, difficult or us 
or that other to proceed. The obstruction must be physical. A verbal prohi ition 
or remonstrance does not amount to such obstruction. The offence is the abridg- 
ment of the liberty of a person against his will. Thus, these are the principles 
-which are embodied in the decision relied upon by the criminal revision petitioners, 
viz., Gopal Reddi v. Lakshmi Reddi? as also the decisions in v. Rama Lala}, 
Durga Pada Chatterjee v. Nilamani Ghose®, In re Peria Ponnuswamt 4, Muhammad 
Yusyf Sahib, In re®’ Muthu Padayach v. Emperor", Maharani of Nabha v. Province of 
Madras’, Kumbola Gunmadu v. Kristna Reddi® and Criminal Revision Case No. 125 
of 1899 (Weir’s Criminal Ruling Vol. I, p. 340, 341, referred and examined in 
Gopala Reddi v. Lakshmi it), 

On the foot of these principles when a cart conveying a person was detained 
while the traveller vas E to go on his own way or a horse which a person 
was riding was restrained but without any obstruction to the rider who was dawca 
to go where he liked if he wanted, it was held that the offence of wrongful restraint 
had been committed. 

The sum and substance of all these decisions is that in a wrongful restraint 
there need not be any stoppage of the movement ; it may be directed into a channel 
different from the direction in which the victim intends to move. Physical ce 
of the obstrúctor is not necessary ; nor is any actual assault necessary and fear of 
immediate harm restraining a man out of a place where he wishes to be and has 
a right to be is sufficient to constitute an offence under this section. The slightest 
unlawful obstruction to the liberty of the subject to go when and where he likes to 


I.. sees 2 M.L.J. 281. “6. (1934) M.W.N. 620. 

a. (1912) 15 Bom. L.R. 103. : 7. (1942) 2 MLJ. 14 : 5F.LJ. 103: ILLR. 
L ATR. son) Mad. 306. oe i 

+ I 1915) M.W.N. 

5. (1938) MWN. IOIO. i . ee ' 
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gor provided hę does so in a lawful manner, cannot be justified and is punisha- 
é , : 


The facts of this case are covered b an exact decision of the Bombay High Courty. 
namely, Emperor v. Lahanu Mang}. tn that case, where the accused who were the 
co-owners of a well, obstructed another co-owner (complainant) from using the 
mot to which he had yoked his bullocks, on the slope to the well, on the ground 
that he had not paid his share of expenses of the well, it was held that the eunecd 
were guilty of the offence of wrongful restraint inasmuch as they had obstructed 
the complainant from proceeding with his bullocks in a direction in which he had 
a right to proceed with his bullocks. 

Two classes of cases, however, constitute an exception to this section. One- 
class of cases is provided for in the Exception to section 339, Indian Penal Code, 
and the other of cases in Exceptions which override the penal provisions of 
the Code. The Exception to section 339 provides that the obstruction of a private 
way over land and water which a person in good faith believes himself to have a 
lawful right to obstruct, is not an offence. This plea was put forward and negatived 
and I agree with the finding of fact. The other class of cases relates to resistance 
under a claim of right. A person who bona fide believing in his right-to a roperty ` 
asserts his claim thereto cannot be convicted of this offence. This bona fide claim 
of right was also put forward in the lower Court and was negatived and the finding 
of fact is correct. 


In these circumstances the convictions of these criminal revision petitioners 
are correct and are confirmed. 


„The sentences are, however, reduced from Rs. 100 to Rs. 75 cach, maintaining 
the default sentence of the learned Sub-Divisional Magistrate. 

This petition is disposed of accordingly. 

V.P.S. © ——_. Sentences reduced. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
z. PRESENT :—MR. Justice RaMASWAMI. 
R. M. Ramachari ..  Petitioner* 
v. 

M. B. Ramachari and another .. Respondents, 


Criminal Procedure Code (F of'1898), section 526 (6) (¢)—AppHeation for iransfer—Frivoleus and vexatious 
—Order for payment of cosis. 

Where a petition for transfer is found to be absolutely devcid of merits and thcroughly 
frivolous and vexatious it is a fit case for the exercise by the High Court of tke provisicns of ` 
section 526 (6) (a) of the Criminal Procedure Code, in order to put an end to petitions intended 
only to protract the proceedings and harass the opposite party. 

Petition praying that in the circumstances stated in the affidavit filed therewith 
the Court will be pleased to direct the transfer of the G. C. No. 51 on the file- 
of the Joint Magistrate of Rajahmundry (C. C. No. 338 of 1951 on the file of ‘the- 
Deputy Tahsildar and Sub Magistrate: Alamoru) to any Court of first class Magis- 
trate in Mathurai for trial. 


K. V. Srinivasa Aiyar for Petitioner. 

The Public Prosecutor (V. T. Rangaswami Aiyangar) for the State. 

V. S. Chandrasekharan for Respondent. 

The Court made the following , 

ORrDER..—This is a petition filed by-one R. M. Ramachari, a resident- 
of Mathurai, for transferring a criminal case filed by him, in the first instance, . 


A 





t 


I. (1925) 27 Bom. L.R. 1419. 
~ Cr. M.P. No. 1925 of 1951. 15th November, 1951. 
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against his agent, another Ramachari, in the Court of the Stationary Sub-Magis- 
ttrate, Alamoru, subsequently transferred to the file of the First Class Joint Magistrate 
Rajahmundry. 

The facts are :—This petitioner, Ramachari, according to himself, is a partner 
-of a registeed firm of R. M. Ramachari & Co., carrying on handloom cloth business 
in Mathurai. This petitioner has got a branch at Dwarapudi in East Godavari 
‘district. The accused, another Ramachari is said to have been his agent and clerk 
in charge of the branch at Dwarapudi. In these circumstances, this petitioner filed 
‘a complaint against that agent before the Second Class Magistrate at Alamoru 
in G. È. No. 338 of 1951, for offence of criminal breach of trust and mapp pii 
tion under sections 403 and 408, Indian Penal Code. It is significant that this 
‘complaint relates to a matter which can be lies only by people resident in Dwara- 

pudi and around, because I find the following list of witnesses attached to the 
-complaint. 

1. N. R. Arumugam Pillai, Cloth Merchant, Seethamma Lane, Rajahmundry. 
Nagalla Subbarao, House owner of complainant’s cloth shop, Dwarapudi. 
S. Papanna Chetty, Cloth Merchant, Rajahmundry. 

Vedisetty Seshayya, son of Redriah, Chirala. 

Andi Mudaliar, Cloth Merchant, Dwarapudi. 

V. Govindaraju, Cloth Merchant, Dwarapudi. : 

Grandhi Suryanarayana, Son of Ramachandrudu, Dwarapudi. 
Chunduri Venkateswaralu, son of Krishtama, Cloth: Merchant, Chirala. 
Grandhi Rayudu, son of Venkatasubbiah, cloth Merchant, Chirala. 

"Then in the course of the enquiry, evidence seems to have been adduced that there 
was falsification of accounts also, apparently to cover up the alleged criminal breach 
-of trust and misappropriation, and obviously on the motion of this complainant, 
the Stationary Sub-Magistrate, Alamoru has sent up the papers to the Joint Magis- 
got served in Rajahmundry. 

Before the trial could take and a tly for ulterior objects of his 
‘own, this complainant has suddenly found that the interests of both parrties and the 
ends of justice require that the case should be tried at Mathurai, and he has pre- 
ferred this application on grounds which can only be described as both vexatious 
and false. ‘The affidavit in support states that since the offence committed by the 
accused happens to come also under section 477-A as a major one, a scrutiny of 
the entries in the account maintained is necessary for the di of the matter, 
and since the accounts and all entries therein are in Tamil only, it will be expedient 
in the interest of justice that the case should be tried in a Court familiar with the 
Tamil language. The affidavit He 0G on to say that many of the witnesses 
in the case are residents of places around Mathurai town and it will be convenient 
for the parties as well as witnesses to attend Court in Mathurai instead of in a distant 

I need not point out that the first ground is a vexatious ground because, 
if the presiding Magistrate happens to be an officer who does not know Tamil, 
then there is ample provision for the entries being translated into Telugu or into 
English with which language that presiding officer is bound to be familiar. Then, 
as regards the second point, I have purposely reproduced the list of witnesses to 
show that, far from witnesses residing in Mathurai, they are residents in Rajahmun- 
moped Dwarapudi and Chirala and obviously, this second allegation, is a thoroughly 

one. 

Then, the learned advocate stated that he filed this petition not only for his 
own comfort and convenience, but also for that of the accused, and the accused 
represented by a lawyer in this Court, disowns that soft impeachment and says 
that he does not want the case to be tried at Mathurai, but is content to have the 
case tried in Rajahmundry, where he has been got served. 

The learned Public Prosecutor naturally opposes the application on the prin- 
ciple that the fact that the presiding officer does not know Tamil (a faci which hes 
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t to be proved) is no ground at all for transfer of the case in a multi-lingual State 

e the Madras presidency, while the criterion for offences to be tried is the terri- 
torial jurisdiction prescribed in the Criminal Procedure Code. 

In the result, there are no merits at all in this petition, as it is found to be a 
thoroughly frivolous and vexatious one, and in dismissing it, I must observe that 
this is one of those cases where the provisions of section 526 (6) (a), Criminal Pro- 
cedure Code have got to be exercised by the High Court in order to put an end to 
this type of petitions, intended merely for protracting the proceedings, harass the 
opposite p and traste thet dive CF the Fek Coast. To ihade, drer the 

itioner under section 526 (6) (a) to pay, by way of compensation, to the learned 

blic Prosecutor and to the accused, represented by an advocate here, a sum of 
Rs. 50 cach, which I consider proper in the circumstances of the case, 
V.S. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Josti RaMASWAML. 
The Public Prosecutor .. Appellant.* 


v. 
Murugesan E ' Ex Respondent. 

Madras Prevention of Food Adulteration Act (III of 1918), sectton 14-—Preventicn of taking a sample— 

It is not necessary that an overt act in the nature of a physicial clash and an effective disabling 
of the executive officer from taking a sample should be present before an offence under section 14 
of the Madras Prevention of Food Adulteration Act is made out. 

Where the manty under the Sanitary ee maleria cooly af a Parchayat Board 
were deputet by the itary Inspector to take samples of milk for sale for analysis to detect adul- 
teration and the accused who was carrying milk tọ a hotel was asked to give a sample, but the accused 
instead of giving a sample went into the hotel where the milk was over to a servant who poured 
into a milk containing other boiled milk the offence of preventing the officer frem taking a sample 
under the is made out. 

Appeal under section 417, Criminal Procedure Code, 1898, against the acquittal 
of the aforesaid respondent (accused) by the Second Class Magistrate, Ti ur 
in C.C. No. 426 of 1951 on his file. 

The Public Prosecutor (V. T. Rangaswami Ayyangar) in person. 

The Court delivered the following , 

_Jopoment.—This is a criminal appeal filed by the learned Public Prosecutor 

the acquittal of the accused under section 14 (1) of the Madras Prevention 
Food Adulteration Act. 
‘’* The short facts are : 

P.W. 1, Hari Rao, the i under the Sanitary Inspector and P.W. 2 
Ponnurangam, the Malaria Cooly, of a Panchayat Board, were deputed by P.W. 35 
the Sanitary Inspector on the morning of 12th January, 1951 to get hold of persons 
who were carrying milk for sale and to inform P.W. 3 so he might take sample 
of the milk for analysis to detect adulteration. P.W. 1 saw the accused with two 
chumbus of milk when he was going very near the hotel run by one Balakrishna 
Pillai near the bus stand at Tirukoilur. P.W. 1 sent word to P.W. 3 through 
P.W. 2. P.W. 1 too came there when the accused was very near the hotel of D.W. 1, 
Balakrishna Pillai. P.W. g asked the accused to give a sample of the milk for being 
sent for analysis. Te ee DI or ti E an Wes i 
into the hotel. P.Ws. 1 and g foll him to the hotel. The accused hand 
over the milk chumbu to the servant of the hotel who poured them into the milk 
pan in which the milk was boiling. The accused when questioned stated that he 
would give the sample of milk later. 





* Cr. Appeal No. 479 of 1951. 26th October, 1951. 


I]. BALA NAGAMMA 0. HANUMANTHU (Subba Rao, 7.). 169: 


. . These facts were accepted by the learned Second Class Magistrate as having. 
been fully established. He did not believe the defence version, ‘which does not 
concern us here for the present. The learned Second Class Magistrate came to the 
conclusion that the facts set out above did not make out the preventing contemplated 
- under section 14 (3). His reasons were that in order to bring the offender 
under the section, some overt act on his part, which was calculated to prevent. 
the local executive officer from taking the sample was necessary, and that mere: 
words of refusal would not be sufficient to bring the act under that section, He- 
was of the opinion that in this case the prosecution had not proved any overt act. 
on the part of the accused by which the complainant was prevented from taking. 
the sample. 

- There can be no’ doubt that the view taken by the Second Class Magis- 
trate is hopelessly wrong. On the facts alleged there can be no doubt that this. 
accused, in the manner set out above and which need not ,be repeated, has 
effectively prevented the local executive officer from ing the sample and for 
this no further overt act is necessary than what has happen In other words, the- 
learned Second Class Magistrate seems to have thought that unless there was a 
physical clash and an effective disabling of the executive officer from taking the 
sample, no offence would be made out, I need not say that this is a dangerous. 
extension of the plain meaning of the word “ prevent ”, which world certainly 
take in an act ascribed to the accused in this case. 

But the further question which remains is whether I should interfere in appeaL 
and call for the records and put the accused to the trouble of appearing before this 
Court and deal with the matter according to law. : 

The circumstances of the case are too trivial to merit such an elaborate pro~- 
cedure, and what is more, the learned Public Prosecutor was more bent upon having ' 
the legal position cleared up rather than upon prosecuting further this offender. 

.. Therefore this criminal appeal is dismissed with these observations, which would: 
prevent further mischievous interpretation of this nature in future. 

V.P.S. — dismissed.. 

IN THE HIGH COURT OF JUDICATURE AT MAD . 
Present :—Mnr. Justice Sussa Rao. 
Vutukuri Bala Nagamma .. Appellant.* 
U. 
Vutukuri Hanumanthu and others 7 m ; 
A A ORE inheritance —Desluition - 
of the Office of the managing trusies of a temple—Principles > 


contrary the grant conveys an estate of inheritance. But the rule is not inflexible and in a casc where 
the will contains other directions which are inconmstent with such intention, the Court should give - 


\ Where a testator provided for three classes of trustecs—managing trustee, trustees and trustee - 
members, and the mode of devolution in the case of İ trustee, and the provisions of the will 
show that the testator had no confidence in women, it not be said that his intention'was that. 
the wife of any of his sons should take part in the management of the endowments to the temple. 

B. V. Ramanarasu for Appellant. 

K. Bhimasankaram for Respondent. 

Appeal against the decree of the Court of the Subordinate J Guntur in - 
A.S. No. 246 of 1946, preferred against the decree of the Court of the District Munsif, ` 
Gurzala in C.S. No. 262 of 1945. 

The Court delivered the following ty 

Jopcment.—This second appeal is against the decree and judgment of the 
Court of the Subordinate Judge of Guntur confirming that of the District Munsif ` 


*S.A, No. 861 of 1948. | and November, 1951. 
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‘of Gurzala in O.S. No. 262 of 1945, a suit filed by the ing trustee of Sree 
Sitaramaswamivaru for delivery of possession of the plaint schedule pro to the 
plaintiff or to the plaintiff and defendants 2 to 6 and subsequent meme profits. 


Hanumanthu, the plaintiff, Balayya, the husband of the first defendant China 
Palayya and Kanaka Palayya, defendants 2 and 3 are the divided sons of one Veer- 
-ayya. Defendants 4 and 5 are the sons-in-law of Veerayya. Defendant 6 is the 
: dson of Veerayya by his daughter. Veerayya constructed a temple for God 
‘Sitaramaswamivaru and executed a will, Exhibit P-1, dated 22nd August, 1934 
-endowing certain ke to the temple and also prescribing the machinery 
tfor its ent. nder that will, his four sons were constituted trustees and 
his two sons-in-law and the grandson were appointed trustee members. Palayya, 
“his eldest son, was appointed managing trustee. After the death of Veerayya, 
-the properties endo were managed in accordance with the directions given in 
his will. Palayya executed ‘another will, Exhibit P-3, dated 2oth August, 1941 
‘endowing other properties and also directing the person appointed as managing 
“trustee for God Sree Sitaramaswamivaru after his lifetime to manage the properties. 
‘The plaintiff, the present ara ed trustee, filed the aforesaid suit for ‘delivery 
‘of possession of the plaint schedule property and for mesne profits. The suit was 
«decreed by the Courts below. 


It is not necessary to particularise all the contentions raised by the defendants 
-and the findings of the Courts as Mr. Ramanarasu confined his argument only 


to one question. He argued that as Veerayya appointed the first defendant’s 
husband as one of the trustees without words of express limitation, her husband 


so ee an estate of inheritance. I shall now proceed to consider the cases cited 
»by hi 


in support of his ent. In Tripurat Pal v. Jagat Tarim Dasit, the facts 
were: A testator after d ing the properties to be debutter for the maintenance 
-of the family idol stated in his will that his son, on attaining majority, would per- 
sonally conduct the work of the sheba, and if He died his (the testator’s) widow would 
be the shebait and that after her, his daughters by her would be shsbaits. The 
„Judicial Committee in a short ignea Held that under the will there was an 
absolute gift of the shebaitship to the son and it was not cut down by anythi 
that followed in the will On the construction of that will, their Lordships hel 
that the son got an estate of inheritance in the shebaitship. This judgment was 
- construed gna lied upon by a Bench of this Court consisting of van Nair 
and Stodart, JJ., in the case of succession to the trusteship—vide Puti Ramachar v. 
Venkatarao*. ‘The right to succeed depended upon the construction of the will 
which was in the following terms : 


“ I have set apart the undermentioned lands for charity, for the cost of building Hanumantha- 
rayan a temple, for the Workin and the daily upkeep of the iame: For the purpose of conducting 
1 charity my second son V has been appointed to t . . . . . . . Whereas 
T'bavciappoimted V my second son as manager to administer the charities out of the dedicated pro- 
pertics, if the said charities be not conducted property the | persons in the village shall intervene 
>and conduct the said charity properly. My sons Ñ, V and shall have no right whatever in the 

ves dedicated to (heck aea s 

The learned Judges held that the will conferred heritable trsuteeship on V though 
-in appointing him to the office, the testator did not make any provision. 
for the succession after the son’s death. It is true that the learned Judges accepted 
the respondents’ case that where the deed conferred trusteeship on the founder's 
son without further words, it does by implication make provision for the appoint- 
ment of trustees to succeed him. But the judgment cannot be understood to mean 
that the learned Ju overruled the general and well accepted rule of construction 
“that the intention of the testator should be gathered from a reading of the entire 
-document. Indeed, when Gopal Lal Sett v. Purnachandra Basak? was cited, th 

‘distinguished that case on the ground that they did not know more of the detai 

~of the will by which the trust was founded. I would have followed that judgment, 





1. (1912) LL.R. 40 LA. 37 : 40 Cal. 274 (P.0.). 3. (1981) 4 MLJ. 116: 49 LA. 100 
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as I should do, if in this case the testator conferred the right of trusteeship on his 
son alone without any words of limitation. The decision of the Judicial Committee 
in Gopal Lal Sett v. Purnachandra Basak} is clear authority for the’ position that it is 
not an inflexible rule of law or construction that whenever a trusteeship is conferred 
upon a person without words of limitation, the said person will get an estate of 
inheritance. For, in- that case, the Hindu testatrix appointed her grandson to 
perform the worship of certain family idols and directed that he should be the 
person in charge of the worship. Their Lordships held that no heritable shebait- 
ship was created. Mayne on Hindu Law, roth edition, summarises the law on the 
subject at page 940 as follows : ; 


cof a charitable endowment, upon the death or termination of the membrat dope upon 
The terts upon Which I wanci tare or taer o i institution, where no express deed 
-of trust or foundation exists. Where nothing is said in the grant as to the succession, the of 


t 
gant without ee A conveys an estate of inheritance, unla such devolution is inconcist- 
ent with, ar opposed to the purpose, the founder had in view in creating the trust or where the office 
is descendible to a single herr.” 

The following principles may be gathered from the aforesaid discussion of the 
-case law : The general and accepted rule of construction, namely, that the express 
intention of a testator should be gathered from a reading of the entire will is para- 
mount. But if the testator appointed a person as sole trustee without words of 

“limitation and there is no indication in the document to the contrary, the said grant 
‘conveys an estate of inheritance. But the rule is not inflexible and in a case where 
the will contains other directions which are inconsistent with such intention, the 
‘Court should give effect to his real intention. 

Applying these principles, I find it very difficult to hold on a fair reading of the 
entire will, ibit P-1, t the testator intended to confer on his eldest son an 
«state of inheritance. Under the will the testator made a scheme providing for 
checks and counter-checks. He created three classes of trustecs—managing trustee, 
trustees, and trustee members. The mode of devolution in the case of i 
trustee was also provided him. If the eldest son Palayya should be remov 
from the managing trusteeship, one of his other three sons should be appointed 
I ing trustee. The provisions of the will also indicate that the feseator e no 
confidence in women for he preferred his sons-in-law and his grandson to his daugh- 
ters. It could not have been his intention that the wife of any of his sons should 
take part in the management of the endowments to the temple. This is not a simple 
.case of a testator making an absolute gift of shebaitship or trusteeship to one of hi 
sons without any words of limitation. I would therefore hold’on a construction 
.of the provisions of the will that Palayya did not get an estate of inheritance under 


the . The judgment of the lower Court is therefore correct. No other point 
was raised. This second appeal fails and is dismissed with costs. 
No leave. 
“ VPLS. — Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—-Mr. Justice PANGHAPAKESA AYYAR. 
N. C. Ganapathi Chettiar 5 a ..  Petitioner* 


D. : 
‘Seth Chunilal é : :. Respondent. 


Presidency Small Cause Courts Act (XV of 188a), section g8—Order directing plaint to be returned for 
presentation to proper Couri—Right to nsw iri - 7 

‘When a Presidency Small Cause Court orders a plaint to be returned for presentation 
to the proper Court having jurisdiction, the order will not amount to an order entitling the party 
1 





1. (1921) 43 MLJ. 116: L.R 49- TA. 100 : I.L.R. 49 Cal. 459 (P.Q). 
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for a new trial under section 98 of the Presidency Small Geuse Courts Act. E order in a su't, 
even if pamed after contest, w ll not be an ‘order’ m respect of which a new trial can be claimed 
under section 38 of the ct. rurihe, te nereretuinimg of a plant for preeentauon 10 another 
Court wit uct be “ cisposing oi the suit.” 


Petition under section 115 of Act V of 1908, praying that the High Court will 
be plezsed to revise the decree of the Court of Small Causey Madras, in N.T.A.-No. 
403 of 1948 in suit No. 2627 of 1948. 

M. V. Ganapathi for Petitioner. 

P. V. Subrahmanyam for Respondent. 

The Court delivered the following ve 

Jupcment.—This petition raises an interesting question of law viz., whether 
when a Presidency Court of Small Causes orders a plaint to be returned for pre- 
sentation to the proper Court having jurisdiction, the order in question will amount 
to an order entitling the party for a new trial under section 38 of the Presidency 
Small Cause Courts Act. 


The facts are briefly these : The petitioner, Ganapathi Chettiar, a merchant 
of Erode, had filed S.C.S. No. 2627 of 1948 in the Court of Small Causes at Madras 
for refund of an advance of Rs. 400 paid by his son, on his behalf, to one Seth Chunilal, 
a merchant or commission t at Agra, for purchase of pulses, under a contract, 
Exhibit D-1, dated 2nd Mareh 104i on the ground that the pulses supplied were of - 
inferior quality and he had repudiated the contract. The learned Judge of the 
Court of Small Causes, after hearing both sides, and discussing many contentions 
and issues, finally passed an order, on issue 3, returning the plaint for presentation 
to the proper Court, viz., the Court at Agra, holding that his Court had no juris- 
diction to this suit, as no part of the cause of action had arisen here. i 
this, the petitioner filed New Trial Application No. 43 of 1948. The Chief udge 
and another Judge of the Court of Small Causes heard the application, and, on a 
prelimi point taken by the defendant before them, held that the petition would 
not lie under section 38 as it was conceded before them that the order of the Small 
Cause Court would not amount to a “ decree”, and as they considered that it 
would not also be an “ order ”, relying on the rulings in Chinnathambi Mudaliar v. 
Veerabadriah Naidoo’, and Haji Mohamed Din v. *, So they dismissed the 
New Trial application. Hence, the Civil Revision Petition. 


Mr. Ganapathi,. for the petitioner, urges that the Full Bench of the Court of 
Small Causes erred in their view in holding that the order of the Small Cause Judge 
would not be an “ order ”, under section 38 within the meaning of the Calcutta 
ruling quoted by them, though it might not be a “ decree”. He urges that the 
| order ia question was an order which ia some way or other “ dinaosed Of the suit °> 
and so would come within the meaning given to the word “ order ” in the Calcutta 
riling (as le onder of the Small Cause Judge had © i of the suit’ so far as 
his Court was coacerned, by taking it off his file. e learned counsel for the 
petitioner admitted that the ruling in Chinnathambi Mudaliar v. Veerabadriah Naidoo}, 
was against him, and that that ruling bluntly says that the word “ order ” in section 
38 means “ an order which has the effect of a decree ”, and that he was unable to 
quote before me a si Eee oe Couri in all ie 100 years of the existence 
of the Presidency S Cause Court, Madras, where an order of a Presidency Small 
Cause Court Judge returning a plaint has been held to be an “ order” within the | 
meaning of section 38 or of the co nding section which existed before the present 
Presidency Small Cause Courts Act. The fact that the learned counsel for the respond- 
ent could not give a second ruling to the contrary (besides that in (1902) I.L.R. 26 
Mad. 103) is, no doubt true, but is not so significant. Where a right does not exist, 
we will not find a ruling in favour of it, and we will find only a ruling or two the other 
way. Thus, a search in the Law Reports for a ruling giving a casual concubine 
a right of maintenance ag inst her paramour will prove in vain, and there will be 
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only a ruling or two the other way, it being so obvious. The only ruling of this 
Court on the point involved in this case is the ruling in Chinnathembi Mudaliar v. 
Veerabadriak Naidoot, which is directly against the petitioner as even he admits that 
the order of the Small Cause Court Judge is not a decree and has not the effect 
of a decree. Merely returning a plaint for presentation to another Court will, 
in my opinion, also not be “ disposing of the suit”, within the meaning of the 
ruling in Haji Mohamed Din v. 3, any more than removing a library from 
downstairs to upstairs of the same building, or to an adjacent building, will be 
“ disposing of” the library. Only when the merits of the suit claim are gone 
into and an order passed can the order come within the meaning of the word 
“order” in section 38. Surely, the phrase “ new trial” itself implies an old trial 
and disposal on merits. 

The learned counsel for the petitioner relied on the wording of section 25 
of the Provincial Small Cause Courts Act, and contended that the orders, which 
could be brought up for revision under section 25 of the Provincial Small 
Cause Courts Act could also be brought up for new trial under section 38 
of the Presidency Small Cause Courts Act. I cannot agree. The two Acts and 
sections are different, and section25 of the Provincial Small Cause Courts 
Act, dealing with revisions to this Court, cannot be relied on for bolstering up this 
new claim for a new trial under section 38 of the Presidency Small Cause Courts 
Act. 


Then, the learned counsel for the petitioner urged that section 38 simply 
mentions two conditions for claiming a new trial, viz., that the suit should have 
been contested, and that the order in respect of which the new trial is sought 
should be an “ order ” in the suit after contest, and that the application for new 
trial should be filed within the time prescribed, and that it is illegal and unreason- 
able to add to these conditions by virtue of the two rulings mentioned above. I 
cannot agree. Every order in a suit, even if passed after contest, will not be an 
“ order ” in respect of which a new trial can be claimed under section 38, and the 
two ea merely interpret the meaning of the word “ order ” in section 38. Merely 
reading the wording of a section and parang ie grammatical meaning on it, ignor- 
ing the interpretation put on it by h Courts, as in the Calcutta and Madras 
Talaga quoted above, will not do, as law is a learned profession, and the words 
in Acts are words of art requiring to be interpreted. Every section and every 
material word in a section has to be construed in accordance with the authoritative 
interpretation put upon it by learned Judges of competent Courts after hearing 
the arguments of the learned counsel appearing in those cases. It is no use bringing 
a dictionary to a Court and reading out from it the meaning of the English words. 
used in the Acts, and opposing them to the authoritative meanings given by com- . 
petent Courts. Besides if the learned counsel’s arguments were t, even an 

‘order refusing an adjournment” in a smal cause suit, passed after contest, 
i.s., after hearing both sides, will entitle the aggrieved party to claim a new trial; 
I need not discuss the matter further. In my opinion, the lower Court’s order 


was correct though it is supported onl by one directly on the point. This 
petition deserves to be 1s hereby dan, but, in the circumstances, without 
costs. 

K.C. Petition dismissed.. 


n IIIma 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :—Me. P. V. RAJAMANNAR, Chisf Justice AND Mr. Jusriaz VENKATA- 
RAMA AYYAR. 
Sri Rajah Ravu Sweta Chelapathi Ramakrishna Ranga Rao 

Bahadur, Rajah of Bobbuili .. Petitioner" 

v. 

The State of Madras represented by the Collector of Vizaga- 

patam .. Respondent. 


Madras Estates Lond (R. duction of Rent) Act (XXX of 1947) Validiy Scope and id 7 Goecrnneent 
of India Act (1935), section 29 (2) and Schedule VII, List II, No. 21 and i of India, 1950, 
Articles 14, 14 atd 19— Act VII of 1951 amending Act of 1947— Validity. 

The mere reduction of rent is not acquisition of property within the meaning of section 299 (2 
of the Government of India Act, 1 


that section 299 (2) of the Government of Todis oe z 5, would cover cases of possemion there is no 
such taking of possession in the present case. The ri t to receive rent is wholly left in tact and has 
not been taken away. The right to receive rents is nothing more than a power and section 299 (2) of 
the Government of indis Act, 1935, is limited to acquisition of land or interests in land not to 
grants of powers. The right is not an interest in immoveable property. ‘ 

Madras Act XXX of 1 Jinai bad ee a. eae (2) of the Govern- 
ment of India Act, 1 or is the inci Entry 
No as of List II of Schedule VIL fgg heir, ia Act, 1935, is wide enough to cover the 
Madras Act XXX of 1947. ‘ 


Even if section 3 (4) of the Act be xira vires the other provisions relating to reduction of rent 
would be valid. 


The Act has not become void under Article 13 of the Constitution as being inconsistent with the 
fundamental rights declared in Article g1 (2), Article 19 and Article 14. The Act is saved by Article 
19 (5) as a reasonable limitation on rights of the proprietor made in the interests of the public. 

Madras Act XXX of 1947 was valid when it was passed and has not become invalid under the 
Constitution of India, 1950. Act VII of 1951 amending Madras Act XXX of 1947 is also 

Petitions under Article 226 of the Constitution of India praying that in the 
circumstances stated in the affidavit filed therewith the High Court will be pleased 
to issue a writ of Mandamus directing the State of Madras to rescind the Notification 
No. 2559, published at page 1232 of Part I of the Fort St. George Gazetie, dated 2nd 
May, 1950, in respect of the hamlet of Janardhanarangarayapuram, or Janardhana- 

uram in Bobbili Taluk, Visakapatnam District and also to forbear 
m collecting rents or taking any proceedings under the said notification in respect 
ofthe said hamlet or in the alternative, to issue a writ of certiorari calling for the 
records of the proceedings taken under the Madras Act XXX of 1947 in respect 
of the said hamlet and to quash the said notification of the R LOE therein. 

K. Umamaheswaram for Alladi Kuppuswami, R. Kesava Aiyangar and K. Para- 
saran, V. Vedantachari, G. Venkatarama Sastri, C. V. Dikshitulu, N. Rajeswara Rao and 
K. V. R. Sarma for Petitioner. 

The Advocate-General (V. K. Tiruvenkatachari) for the State Counsel (John and 
Row) for the State. i 

The Court delivered the following 

Juvomenrs : Ths Chief Justice. —In this batch of applications filed on behalf of 
several landholders in the State, a common question arises as to the validity of 
Madras Act XXX of 1947 and of Madras Act VII of 1951 which amended the 
former Act in certain particulars. Individual applications also raise other 
questions, but it was considered convenient to hear and di of the main 
question before dealing with other subsidiary questions. Act XXX of 
1947 received the assent of the Governor on the 6th January, 1948. It is called 
the Madras Estates Land (Reduction of Rent) Act, 1947. The descriptive title 
runs as follows: _ 


* QAM.Ps. Nas. 894 and 895 of 1951. | f 14th September, 1951. 
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“ An Act to provide for the reduction of rents peyable by ryots in estates governed by the Madras 
Estates Land Act, a ea a a ie of the asscasmentz levied on lands in ryotwan 
areas in the neighbo se 
The following is the preamble to the Act: ; 

“ Whereas the rents now payable by ryots in estates governed by the Madras Estates Land Act, 
1908, are m many cases substantially higher than the amemments levied on lands in ryotwari areas, in 
the neighbourhood ; 

and whereas it is ient to ide for reduction of such rents a i to the level 
Vicon eae ea pprorimatdy 

The Act applies to all estates as defined in section 3, clause (2) of the Madras 
Estates Land Act, 1908. These estates include zamindaries and major inams. 
Section 2 of the Act provides for the appointment of a Special Officer for the purpose 
of recommending a fair and equitable rate of rent in the ryotwari lands in such estate 
or estates in respect of which he is appointed. He has to first determine in respect 
of cach village in an estate the a rate of cash rent per acre prevailing at the 
commencement of the Act for each of ryoti land in that village such as wet, 
dry and en. Where no cash rents are prevalent in the village in respect of any 
class of land, the officer has to determine the average rate of cash rent per acre 
prevailing for such class of land in the nearest village in the estate for which cash 
rents are prevalent for such class of land and in which conditions are erally 
similar to those obtaining in the principal village, or where there is no su i 
in the estate in the nearest village in the nearest estate in respect of which village 
both the above requirements are satisfied. The Special Officer has then to deter- 
mine the average rate of assessment acre prevailing at the commencement 
of the Act in respect of each of the classes of land in the nearest ryotwari area in 
which conditions are generally similar to those obtaining in the estate village. He 
has then to compare the average rates of cash rent prevailing in the estate village 
or as determined in the manner aforesaid with the average rates of assessment 
in the nearest ryotwari area and after making due allowance for any difference 
in the conditions prevailing in the two cases determine the extent, if any, to which 
the rates of rent payable for each class of ryoti land in the estate vi should be, 
in his opinion, reduced. He shall then fix the rates of rent payable for each such 
class of land after such reduction. Explanation I is important, as a point was made 
on its terms : 

“The Special Officer shall have only to determine that the rents payable for any class of 
ryoti land in the principal village be reduced ; and he shall have no power to determine that 
such rents shall be enhanced.” 


tion II declares that the extent of reduction shall also apply where rent in the 
i Es Say Gach oF EEA value of heabareiol dic cxap and in cases 
where rent is en ee When the Special Officer 
has sree his in any estate, he will submit his recommendations to the 
Provincial Government through the Board of Revenue specifying the extent if any 
to which the rents for each S nee a a up of vi 
in the estate should be reduced and the rate of rent payable for each such class 
such reduction. The Provincial Government after considering the recommend- 
ations of the Special Officer and the remarks of the Board of Revenue thereon shall 
by order published in Fort St. George Gazette fix the rates of rent payable in respect 
each of ryoti land in each village in the estate. It is Ipe provided, 
however, that where the rate of rent fixed in respect of ryoti land o aay classerceeds 
the rate of rent payable in respect thereof at the commencement of the Act only the 
latter rate of rent shall be payable in respect of such land. The order of the Pro- 
vincial Government shall take effect from the commencement of the fasli year 
1357- Section 3 (4) is another important provision which figures prominently 
in the arguments before this Court and may be set out in full. 

“ After such an order has taken effect in respect of any estate or portion of an estate, the rents due 
in respect of ryoti lands in such estate or portion with effect from the commencement of the fasli year 
1957 as well as the rents which have fallen or may fall due in respect of such lands for fasli subse- 
quent to fasli 1357 until the commencement of the fasli year in which the estate may be taken 
over by the Provincial Government shall be recovered by the Provincial Government as if such rents 
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‘were arrears of land revenue due to them: and the amount so recovered in respect of each fasli 
after ing therefrom the cost of such recovery as determined in accordance with such rules 
as may be made by the Provincial Government in that behalf, and also the peshkush, cesses, and other 
Be from the landholder to tke Provinral Gorenment and conititating a charge ga the etate 
shall be paid to the landholder.” 


Once an order is published under section 3 (2) in respect of any estate or portion 
thereof, a ryot is not bound to pay rent for any ryoti land held by him at a rate 
exceeding that fixed by the order, notwithstanding anything contained in the 
Madras tes Land Act, 1908. Sections 5 and 6 deal ially with the estates 
endowed for religious, educational and charitable institutions. Section 7 confers 
power on the Provincial Government to make rules to carry out the purpose of the 
Act. Section 8 declares that the validity of the following orders and proceedings 
shall not be liable to be questioned in any Court of law : 

“ (i) any order made under section gl sub-section (2) ; 

(i) any of rent affected by the Provincial Government under section 3, sub-section (4), 
or any payment made by them to the landholder under the same sub-section ; 
l)” (iii) any determination of net income or average net income made under section 5, sub-section 
2). 


The Amending Act (No. VII of 1951) received the assent of the President on the 
17th April, 1951. Sections 2 and 3 of this Act are the most important. By section 2, 
the folowing words were added both in the long title and in the second paragraph 
of the preamble at the end: 


“ and for the collection of such rents exclusively by the State Government.” 


Section 3 amended section 3 of the original Act as follows : 
i Fee ee erda anally akon oae By e Baan ovement fie 
words, brackcts and figure “ and any interest payable on such rents under sub-section (6) ” after 
the words “ as if such rents”, the words “‘ interest ” shall be inserted ; 

, Gi) to the same sub-section the following Explanation shall be added, namely : 

Explanation—the Provisions of this sub-section shall apply to an estate, whether the Madras Estates 
(Aboliuon and Conversion into Ryotwari) Act, 1948, applies to it or not.” 
After sub-section (4) three new sub-sections were added. Of these subsections 
sub-section (7) is material. It runs thus: 


“ The landholder shall not be entitled to collect, and the provisions of Chapters V and VI of the 


Madras Estates Land Act, 1908, shall cease to apply to, any rents or interest recoverable by the State 
Government under sub-section (4).” | 


Section 4 of the Amending Act provides for the dismissal of all suits and pro- 
pape pending at the commencement of that Act in which the landholder seeks 
to establish against the State Government his right to collect or to recover from a 
ryot the rents to which the provisions of section 3 (4) of the Act shall apply. There 
is finally a provision [section 4 (2)] which enables the Court on the a ee of 
any person affected by such decree to vacate a decree or order passed before the 
commencement of the Act which is inconsistent with the provisions of section 3, 
sub-sections (4). (5) and (6) of the Act as amended, and pee vacating the decree 
the Court shall pass a fresh decree or order which shall be in conformity with the 
provisions aforesaid. 

It is obvious that the oe Act by itself can have no place in the statute 
book and cannot remain in force if for any reason it is held that the original Act 
is invalid. There is one difference between the original Act and the Amending 
Act, and that is that while the former Act was passed while the Government of India 
Act, 1935, was in force, the later Act was after the coming into force of the 
Constitution of India. The validity of the original Act was impugned by the 
petitioners firstly on the ground that it was void even when it was passed, because it 
contravened certain provisions of the Government of India Act, 1935, and secondly, 
on the ground that in any event after the Constitution came into force, the Act 
became null and void as being inconsistent with certain of the Articles in Part III of 
the Constitution. i i 
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The first ground of attack is that the Act substantially reduces the rents payable 
to the landholders and also takes away from them the right to collect the rents and 
therefore the Act relates to acquisition of land and as the Act does not provide for 
the payment of compensation to the landholders, it is in contravention of section 299 
(2) of the Government of India Act, 1935, which says :— 

“Neither the Federal nor a Provincial Legislature shall have power to make any law authorising 
the compulsory acquisition for public purposes of any land, or any commercial or industrial under- 
taking, or any interest in, or in company owning an ial or industrial underteking, unless 
the law providas for the payment of compensation for the property acquired and either fixes the amount 
of the compensation, or specifics the principles on which, and the manner in which it is lo be deter- 


The next ground is that if it be held that the Act did not relate to se eal 
acquisition, then, the Act did not fall within the legislative competence of the Pro- 
vince, as the subject-matter is not covered by any of the entries in the provincial 
or concurrent lists. The only entry which could be pressed into service, leaving 
apart Entry No. g of the provincial list, is Entry No. 21. Even if this can comprise 
the provisions ing to reduction of rents, it cannot include within its ambit the 
provision which confers on the Government the exclusive right to collect the rents 
and deprives the landlord of such right. 


These contentions are based on the Government of India Act, 1935. The 
contentions based on the provisions of the Constitution of India are (i) that the Act 
infringes the fundamental right declared in favour of every citizen in and by Article 
19 (1) (f); (ii) that the Act contravenes Article 31 (2) of the Constitution.. 


It was then argued—and this ent was the same whether the Government 
of India Act applied or the Constitution of India—that in case it is found that either 
of the two main provisions of the Act is invalid, namely, either the reduction of rents 
or the taking over of the right to collect rents, then the Act in its entirety should be 
declared ultra vires and void: the offending provisions alone cannot be discarded 
and the remaining provisions be allowed to stand. . 

The Bill which ultimately became law as Act XXX of 1947 was first published 
in the Fort St. Georgs Gazette, dated goth September, 1947, as Bal No. of 1947. 
Along with this there were two other Bills published, namely : the Madras Estates 
Communal and Forest and Private Lands Prohibition of Alienation Bill (subse- 
quently enacted as Act XIV of 1947) and og Estates (Repeal of Permanent 

ement and Conversion into Ryotwari) Bill (No. XX XVII of 1947) which was 
aiiin panal as Act XXVI of 1948.' The statement of objects and reasons for 
Bill No. of 1947 (which eventually became Act XXX of 1947) was as follows : 


“ It is the policy of the Government to replace the amindari by the system at the earliest 
e oes Tt will however take some time to pass the requisite legislation on the subject and to 

jt Into farce in all the estates in this province. ' 

The agrarian situation in i in the is and there 


ia crowing sei ation foe ee eee of the high rents which, now. 

ider that some immediate relief should be given to ryots and object of this Bill is to de 
for the reduction of rents in estates to the level of the nmesament prevailing in ibe napina tig 
ryotwari areas. After the amesment been finally fixed, the rights tet e of the a 

ryots in respect of the intervening period commencing with the current fasli will be suitably adjusted.” 


actually when the Act came to be passed, there was an important difference. 
XXXVI of 1948 was not made applicable to inams falling within section 3 (d) of the 
Madras Estates Land Act. i 


We shall now take up the several contentions on behalf of the petitioners. Mr. 
K. Umamaheswaram who appeared on behalf of some of the landholders put 
forward his case as regards section 299 (2 of the Government of India Act, 1935 
on an alternative basis. He first contended that the reduction of rents and the 
taking over of the rights of collection by the Government both amount to complusory 
acquisition, and in the alternative that in any event the latter at least amounted 
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to such acquisition. Learned counsel relied on decisions of the Supreme Court of 
the United States and several other decisions of other Courts including the Supreme 
Court of India. In Pennsylvania Coal Company v. Mahon! it was held that a statute 
prohibiting the mining of coal under private dwellings or streets of cities in places 
where the right to mine such coal is reserved in the grant is unconstitutional as taking 
property without due os of law. This case is not of much assistance, because 
it was admitted that the statute did destroy previously existing rights of pro 

and contract. The only question was whether the police power could be stretched 
so far as to justify the legislation. The Supreme Court held that it could not be. 
Mr. Justice Holmes delivered the opinion of the Court and he summed up the 
true position thus : 

“ Government could on if, to some extent, values incident to could not be 

diminished without pve trees ak change inthe genera law. As long Day some valucs 
are en} under an implied limitation, Gis polie power. But obviously the 
implied limitation must have its limits or the contract and due process are gone. One fact 
for consideration in determining such limits is the extent of the dimumution. When it reaches » 
certain magnitude, in most, if not in all cases there muist be an exercise of eminent domain and com 
pensation to sustain the act. So the question depends upon the particular facts. The ee wight 
as given to the judgment of the legislature, but it always is open to interested parties to contend that 
the Legislaiure has gone beyond its constitutional power.” 
The general rule was that “ while property may be regulated to a certain extent, 
if the regulation goes too far, it will be recognised as a taking.” The following 
observations have been oft-repeated in America and have been quoted by our 
own Supreme Court : 

“We are in of fi ing that a lic desire to i the ic condition 
ine ee 
Ultimately, however, the question was one of degree and could not be disposed of 
by general propositions. Mir, Justice Brandesis dissented. He pointed out that 
every restriction upon the use of property imposed in the exercise of police power 
deprives the owner of some right and is in that sense an abridgment by the state of 
rights in property without making compensation. Of course the restriction could 
be la y Pre only when its purpose was to protect the public interests. But 
the purpose of the restriction, he observed, 

“does not cease to be public because incidentally some private persons may thereby receive 
gratuitously valuable special benefits.” 

with the point emphasised by Mr. Justice Holmes that the 
main consideration for determining whether the limits of the police power had been 
exceeded was the extent of the resulting diminution in value, the learned Judge 
laid stress on the fact that values are relative. On the facts of the case before him, 
he was of the opinion that it had not been proved that there was an unreasonable 
exercise of the police power. Jn United States v. Causby? the facts were peculiar 
and as follows. The plaintiff in the case owned a dwelling house with a com- 
pound and outhouses which were used for raising chickens near an airport. The 
end of one of the airport’s runaways was very near the plaintiff’s barn and house. 
Various aircrafts of ihe United States used to fly over the plaintiffs property at a 
height below the prescribed minimum and interfered with the normal use of the 
plaintiff's chicken farm. There was also a great inconvenience to the plaintiff as 
the plaintiff and members of his family were frequently deprived of their sleep 
and the family became nervous and frightened. On the basis of those facts, it was 
found that the plaintiff’s property had depreciated in value. The question was 
whether there was such a taking of the plaintiff’s property as to give him a consti- 
tutional right to compensation. It was held by de upreme Court of the United 
States that there was. It was held that the damage to the property of the plaintiff in 
the case was not incidental and consequential from a legalised nuisance and therefore 
there would be a taking of an easement of flight. Here again the question was one 
of fact, because the normal inconveniences which the flight of aircraft may cause 
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will not be compensable, but if the flights were so low and frequent as to have a 
direct and immediate interference with the enjoyment and use of private land, 
then there would be a taking. 


Besides citing these two cases, learned Counsel for the petitioners also cited 
certain p om text books. In Corwin’s “ The Constitution and what it 
means today,” the author sets out when property can be deemed to be taken. At 
page 174, he says : 

“ Property is ‘ taken’ generally speaking, only when title to it is transferred to the Government 
or the Government takes over or assumes to control its valuable uses, or when, in the case of land, 
it commits a deliberate and protracted trespass, as BeA aal gana keene 
a inure aoa yee natural res It jel teers on r Pe 
or the frequent, flight at low altitudes of Army and Navy planes over a jal chicken farm, 
with the natural result of destroying the value of the pre perty for that use.” 


Willis in his Constitutional Law after referring to the divergence of opinion 
as to what will amount to taking of private property for a public use says that a 
newer view point on the subject is not to take a too narrow and mechanical view 
as to what amounts to “ taking.” ‘‘ Ownership relates to rights, powers, privileges, 
and immunities concerning either land or chattels.” enever any of these 
incidents of ownership are taken or destroyed, there would be taking of property 
according to the broader view point. The broader rule is thus stated : 

“ There is a taking whenever any incident of property, whether a right, power, privilege, or 
immunity of ownersbip, is taken from the owner.” 

Learned Counsel relied upon the observations made in the Sholapur Mulls 
Case, Chiranji Lal Chowdhry v. Union of India* that acquisition of property need not 
mean necessarily an acquisition of the totality of interests of the owner in that pro- 
perty. Mukherjee, J., though he discussed the question, did not think it necessary 
to decide whether the word “ property ” as used in Article gr (2) of the Consti- 
tution (corresponding to section 299 (2) of the Government of India Act, 1935) 
connotes the entire property, that is to say, the totality of the rights which the 
ownership of the objects connotes. But His Lordship was evidently not inclined 
to accept the broad contention of the learned Attorney-General that so long as the 
owner is not deprived of all the rights in and to the property, and some rights, 
however insignificant they might be still remain in the owner, there cannot be any 
dispossession as contemplated by that Article. The test would be as to 

“ whether the owner has been dispossessed substantially from the rights held by him or the loss- 
is only with regard to scme mumor ingredients of the proprietary right.” 

Das, J. was more pronounced in his opinion. He said: : 

“In my j the question whether the Ordinance or the Act has deprived the shareholder 
of his ‘ must depend, for its answer, on whether it hes taken away the substantial bulk 
lich asec aunts hit" Sid pa _In other words, if the rights taken away b the Ordinance 
or the Act are such as would e rights left untouched, illusory and valueless, then. 
there can be no question that in effect and substance the ‘property’ of the Ghavchalder has beet 
taken away by the Ordinance or the Act.” 

But their Lordships referred to a well known passage from the judgment of Rich, J., 
in the Minister of State for the Army v. Dalziel* which runs thus : 

“ Property, in relation to lands, is a bundle of rights exercisable with respect to the land. The 
tenant of an unencumbered estate in fee simple in possession hes the largest possible bundle, But 
these ts nothing in the pian ee t the Legislature was intended to be at liberty to free 
itself from the restrictive provisions of the placitum by taking care to seize something short of the 
whole bundle owned by the person whom it was expropriating.” 

The judgment of the High Court of Australia in McClintock v. The Commonwealth > 
was also relied by the learned Counsel for the petitioners. In that case growers 
of pineapples were directed by orders made under the National Security Sess 
Regulations to deliver a prescribed percentage of their pineapples to a specifi 

representative committee as agent for a department of the Commonwealth. Pay- 
es 


r fraso S f eT ae, 3. 75 C.L.R. 1. 
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ment for pineappeles so delivered was to be made at rates fixed from time to time 
by another committee. This provision was impugned on the ground that there was 
acquisition of pro without providing just terms for such acquisition. The 
action was dismissed by the Supreme Court of Queensland, on the ground that 
although the order was invalid because they did not provide just terms, the plaintiff 
had delivered his pineapples voluntarily and therefore was not entitled either to 
compensation or We are not concerned with the decision in this case 
which has no direct bearing on the questions which fall to be decided in this, but 
Mr, Umamaheswaram relied on the following passage in the judgment of Starke, J., : 
' “The effect of Order No. 1 and the directions given under it is to ire the grower to pick 
and deliver his pineapples as directed and fixes the price which is to be therefor. ered 
regulates the distribution and sale of the pineapples and controls the prices at which they may be : 
action is a forced and’result im the isition of property by some canner. And, therefore, the 
Teghlation, regulation and order must be founded on the constitutional power to make lews with 
cespect to the acquisition of property.” ae 
In my opinion much assistance cannot be derived from the American cases cited 
to us and similar cases not cited. The Fifth Amendment to the American Consti- 
tution declared inter alia that no person shall be deprived of life, liberty or property 
‘without due process of law and that private property shall not be taken for public 
use without just compensation, Due process of law as a matter of substance has not 
been understood and interpreted as forbidding all social control. pee 
personal liberty including pro rights against social control, unless social 
control is in the constitutional exercise of either the police power or the power of 
taxation or the power of eminent domain. Police power 1s the power vested in 
the Legislature of the State to make reasonable laws for the ood and welfare of 
the people and designed to promote public convenience and general: prosperity as 
well as to make regulations designed to promote public health, public policy and 
public safety and to preserve public order. Taxation is the legal capacity of a 
Government to impose upon persons or their pro , to raise revenue for 
Governmental purposes. Under the due process personal liberty is 
protected against taxation only when such taxation is unreasonable (in the cyes 
of the Supreme Court). As a general rule, taxation is reasonable when it is 
for a public purpose. Eminent domain is the legal capacity of a. sovereign or a 
ental agent to take per property for public use upon the payment of 
just compensation. Like police power an taxation, eminent domain is “ the 
offspring of pores necessity.” There are times when it is difficult to draw a 
clear line of disti ction between the exercise of police power and the exercise of the 
power of-eminent domain, though the distinction becomes very important on account 
of the fact that in the case of the former no compensation is required ; whereas 
in the latter cases, compensation is required. 


The express limitation contained in the Fifth Amendment prohibits the “ taking” 
of private property for a lic use without just compensation. Property would 
obviously comprise not only land and buildings but also rights in and to pro 
just as water rights, easements, ctc. As the passage cited elie on from Willis 
indicates, even in America there has been a di ce of opinion as to the inter- 


cited by the petitioners is a similar example, while the case in Umited States v. Causby3 
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is an extreme instance of the application of the broad rule as to when taking occurs 
within the meaning of the Fifth Amendment. 


In my opinion, I do not think we shall be justified in importing all these rules 
into a discussion as to the interpretation of the word “ acquisttion”’ in sectilon 299 
of the Government of India Act, 1935. In my opinion, though every instance 
of acquisition of property would be an instance of taking of property, the converse 
is not true. Every instance of taking as understood by later American decisions 
would not amount to acquisition within the meaning of that term in section 299. 
Even giving the word “ property” or “land” the widest connotation, I thi 
there should be an element of transference before it can be said that there is an 
acquisition of any interest in land or in property. Even in America, the earlier 
view was narrow and a strict conception of “taking” was adopted and it was 
held that it required a physical invasion of the property affected by the appropriation, 
an actual seizure of the premises or a permanent ouster of the owner or such an 
interference with the rights of an owner as to deprive him of control of his property. 
But later authority abandoned this strict construction. Nichols in his “ The Law 
of Eminent Domain ” 1950 Edition sums up the later view thus : 


“The modern and prevailing view is that any substantial interference with private property 


substantial degree abridged or destro is, in fact and in law, * taking nstitutionay 
sense, to the extent of the damages even though the title and possession of the owner remains 
undisturbed.” 


Thus it has been held that a legal restriction upon the use of the land will constitute 
a taking although the title is unaffected and the land is physically untouched, and 
likewise when the owner’s enjoyment of the land is physically interfered with, 
although his legal rights remain unimpaired. Nichols says the same thing in 
another place in the following terms : 

‘© Tt is well set'led that a taking of property within the meaning of the Constitution may be accom” 
plished without formally divening the owner of his title to the property or of any interest therein’ 
Any limitation an the free use and enjoyment of property constitutes a taking of property within the 
meaning of the constitutional provision. It is sufficient that the person claiming compensation has 
some ri t or privilege in the appropriated property, which right or privilege is destroyed, injured 
ora by such appropriation.” 

I am clearly of opinion that this extended connotation of the word “ taking” 
cannot be given to the term “ acquisition ” in section 299. “‘ Acquisition” is the 
nominative of the verb “ acquire ” which means “ gain by oneself and for oneself.” 
When one speaks of acquiring the Pepe of another, there are two ideas, namely, 
the idea of one gaining some thing which the other is deprived of. There is a divest- 
ng and a vesting of property or any interest in property, whether tangible or intan- 

c. 


The Australian cases do not in any way help the petitioners to compel us to 
adopt the American view. The relevant provision in the Australian Constitution, 
namely, section 51, placitum 31 contains the expression “ acquisition of property ”. 
The decision in the Minister of State for the Army v. Dalziel!, is quite consistent with 
my construction of the word ‘ acquisition.” In that case Dalziel was a weekly 
tenant of certain vacant land upon which he carried on the business of a parking 
station for motor cars. The Minister for the Army purporting to Act under 
Regulation 54 of the National Security (General) Regulations took possession of 
this land for defence purposes. The taking of possession was for an indefinite 
period and it was exclusive. In these circumstances it was held that there was an 
acquisition of property. Rich, J., in the leading judgment of the Court observed : 


acquisition by parti 
It extends to any acquisition of any interet m any property ©... « Not only 
possen è OEE PE py ed but where the object of proprietary rights is a tangible thing it is the 
most 





¥ 
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The view which I have been adumbrating, namely, that the word “acquisition ” 
in section 299 of the Government of India ‘ct imports the idea of ce of 
rights in property receives sup from the following observations of Spens, C.J., 
in Kunwar Lal Singh v. Central Provinces and Berar! : 

“ It farther seems to us that the word ‘ acquisition’ implies that there must be an actual trans- 
ference of, and it must be posible to indicate some person or body to whom is or are transferred, the- 
land or rights referred to.’ 

In that case there was an increase of assessment of land revenue and it was- 
held that such increase would not involve the acquisition of any right in or over 
immovable property, ae h the position of the landholder would certainly be made- 
worse by the increase of the revenue payable by him, because by a mere increase: 
of the revenue there was no interference by the Government of any land or rights 
in or over immovable property which remained in the same possession and owner- 
ship as immediately before the increase of the assessment. A case very much in 
point is that relating to the constitutional validity of the United Provinces Tenancy 
Act (XVII of 1939) in Jagannath Baksh Singh v. United Provinces*. That Act inter: 
alia cut down the oe rights claimed by the talukdars to be comprised in the- 
grant of their estates as evidenced by sanads issued to them. It was contended. 
that the case fell within section 299 (2) of the Government of India Act, 1935, 
and a Provincial Legislature had no power a law auhorising the compulsory- 
acquisition for public purposes of any land ulead the law provided for the payment 
of com tion for the property acquired. The contention was rej by the 
Fed Court. Gwyer, GJ. said (at page 118): 

“ The answer to this is that a law which regulates the relations of landlord and tenant and thereby 
diminishes the rights which the landlord has hitherto exercised in connection with his land does not. 
authorise the compulsory acquisition of the land for public or any other purposes ; and therefore the- 
question of compensation does not arise. 


The case went up to the Privy Council, in Thakur Jagannath Singh v. The- 
United Provinces*, and the view of the Federal poet wes approved: Speaking of the- 
general scope of the Act, Lord Wright said : 

“ It regulates and secures the rights of the tenants in various respects on lines sufficiently familiar 
in modern agricultural legislation. It is not contested that in doing so, it impinges on the powers 
which, but for sach a: mensires the taluqdars might have cxececd within their estates.” 


The contention based on section 299 was disposed of thus : 


“The appellant relics on certain expres provisions of the Government of India Act. Thus 
De Oe ee eects eatiuns e sad ae that no person shall be of his property 


save on the hasis of for the eins pr dane carer But in the Feas thier uno: 

ion of confiscatory | o regulate the relations of landlord tenant and thereby 

guion of cambaeaiory legato tho landlord in connection with his land, is different from Gone: 
land. 


In M. D. Sir Kameshwar Singh v. State of Bihar*, a Full Bench of the Patna High 
Court had recently occasion to examine the validity ofa Bihar Act very similar in 
scope to the Act now under consideration, namely, the Bihar State Management of 
Estates and Tenures Act, 1949. Itis not necessary to set out the several provisions 
of that Act. It suffices to state that by that Act the management of certain estates 
were vested in a manager who was to be an officer, not below the rank of a Deputy 
Collector. The consequences of placing an estate under the management of the 
Government were, among others, (a) the proprietor shall cease to have any power 
of management, (b) the manager shall take charge of the estates together with 
buildings, papers and other properties appertaining to the estates (c) the proprietor 
shall be incompetent to mortgage or lease the estates or tenures or any portion. 
thereof (d) all rents and profits arising from the estate including arrears of rents: 
and profits shall be payable to the manager. After making certain disbursements the- 


t 
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manager is directed to pay to the properietor the surplus, if goes ou ae 
moneys collected by him at the end of each financial year. "Of the several questi 
raised in that case one was whether the Act contravened section 299 (2) of ihe 
‘Government of India Act, 1935, because there was an acquisition aie perty with- 
out the Goedel E of compensation. Two of the three learned Judges who constituted 
Bench took the view that the provisions of the Act did not involve an 
ened of land and therefore no question of com: tion arose. Shearer, J., 
found himself unable to accept the ent of Mr. Mr. E. R R. Das that by the taking 
-over of the management of the estate there was an acquisition. He points out that 
the proprietor is the main owner of the estate and is alone to be competent to sell 
-or make a of it and he is to continue to derive a considerable although, perhaps, 
-a much reduced, income from it. Sinha, J., dealing with this contention said : 
“As already pointed out the impugned Act is a mixture of restraints on the power of alienation of 


Jand by a pro or a tenure holder, a suspension of his rights of t without acquisition 
of any rights the Government to be exercised for the benefit af the public or for the benefit of any 
particular section of the public.” 


According to him the pith and substance of the Act was to deprive proprictors of 
their valuable a to manage their property, but it was not acquisition of any rights 
in property by Government (see pages 891 and 892). 

Now let us look at the Act now impugned. It.provides (a) for the reduction 
-of rents and (b) for the collection of the reduced rents by the Government. I have 
no hesitation in holding that by apap oae payable by a tenant to a landlord, 


there cannot be an acquisition by the ent of any right or pro of the 
landlord. Undoub , a reduction of rent would ad y affect the landlord. 
It would deprive him of a part of the benefit which he had been deriving from his 
property. But that element alone would not render the legislation confiscatory or 


-expropriatory. There is no transference of any right the landlord to the 
Government. There is no vesting in the Government of any right of the landlord. 
The provision merely regulates the relatio between the landlord and the 
tenant. The landlord is entitled to collect from his tenant only the lawful rent and 
the Act determines what that lawful rent is. I think that this part of the petitioners’ 
contention is concluded by the decision of the Federal Court in Fagananth Baksh 
Singh v. United Provinces), affirmed on appeal by the Privy Council in Thakur Jagan- 
nath Baksh Singh v. The United Provinces*. 

Does then the provision relating to the collection of rents by the Govern- 
ment amount to an acquisition? Obviously one of the rights of a landlord in 
aes ge of the land which he owns is the right to collect and appropriate the rents 
and profits from it. If this right is taken over by the Government it may be said 
that the Government has acquired that interest, but have the Government done 
so? TI think not. Wil dis} eecaan (4) of the Act provides is that after a particular 
date the collection of the rents be by the Provincial Government. This 
collection must be deemed to be made only on behalf of the landholder, because the 
Government does not have any beneficial interest in the amount collected, except 
o to pay themselves the cost of the collection. ee 

yable to the landholder. The Government is, as it were, a statutory 
of the landholder for collection. When the landholder appoints an agent to co a 
the rent from the tenants of his estate, there is no transference of any property 
right from the landholder to the agent. There is no divesting of any ah of the 
Jandholder and no corresponding vesting of the same in the In the same 
way I think that there is no vesting of any property right Gn Covenant simply 
because under the provisions of the Act, the Government alone can recover the 
rents due to the landholder. 

For these reasons I hold that the Act does not in any particular involve an 
acquisition of land including by that term any interest in land and the Act therefore 
does not contravene the provisions of section 299 we of the Government of India 


Aet 1935. 
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‘Fhe next contention on behalf of the petitioners related to the competence 
of the Provincial Legislature to pass the impugned enactment. The only entries 
which could possibly cover the subject-matter of the Act are Entries Nos. 9 and 21 
of List II, Proyincial tive List of Schedule VII of the Government of India 
Act, 1935. Item g is ‘ pulsory acquisition of land.” As I have held that the 
Act does not involve any acquisition, it follows that Entry No. 9 can have no appli- 
cation. ‘That leaves us with Entry No. 21 which runs as follows : 

eee a ce ee es a land tenures, including the relation of landlord 
and tenant, and collection ts; transfer, alienation and devolution of agricultural land ; 
land improvement and agricultural loans ; colonisation ; Courts of wards ; encumbered and attached 


It was not disputed that so far as the provisions relating to reduction of rent are 
concerned, they would fall within Entry No. 21. R tion of rent payable by 

` the tenant to the landlord would certainly come within the expression “ the relation 
of landlord and tenant.” ‘There was an attempt made by one of the counsel who 
appeared for some of the petitioners to contend that the relationship between 
the landholder and the ryot in an estate is not that of landlord and tenant and he 
called in aid the observations made in several of the early cases in Madras, namely, 
Venkata Mahalakshmamma v. Ramajogi!, Venkatanarasimha Naidu v. Dandamudi Kotayya*® 
and Lakshminarayana Pantulu v. Venkatarayanim?, that the landholder and the ryot 
own two distinct interests in land, the melwaram and the. kudiwaram, and in one 
sense, even the tenant is a proprietor. In Lakshminarayana Pantulu v. Venkatarayanim* 
the ryot is referred to as a “ peasant proprietor.” Whatever may be the legal 
a E E and thes haw aot ben e as I think 
the words “ landlord and tenant ” in Entry No. 21 are used in their widest sense 
and so long as the ryot is under an obligation to pay rent either in cash or in kind 
to the landholder and so long as the estate stands registered in the name of the 
landholder, it is not inappropriate to describe their relationship as that between 
landlord and tenant. 

‘It was, however, pressed strongly m us that the provisions relating to ae 
Government taking over the callecten of the rents would not fall within the sco 
of Entry No. 21. Reliance was placed on the judgment of the Full Bench of 
Patna h Court in N. D. Sir Kameshwar Singh v. State of Bihar*. It was dite 
held that Entry No. 21 would not cover the provisions of the Bihar State Manage- 
ment of Estates and Tenures Act which deprived proprietors and tenure-holders 
of their rights to mangage their property. referring to a ruling of the Judicial. 
Committee i in Magh Ray v. Allah Rakhia!, in which their Lordships pointed out that. 
the words “ that is to say” following the opening word “land ” in Entry No. 21 
are not words of limitation but of explanation or illustration of the wide meaning 
which the Legislature intended to give to the word “land,” the learned Judges. 
held that the subject matter of the impugned Act, namely, the taking over and 
managing the estates by Government officers is not to be found in any of the items 
of the legislative lists. ‘The reasoning of Shearer, J., is as follows : 

{ It seems to me i ible to say that the subject-matter af the enactment is ‘ the relation of 
landlord aod tenant’, stil lens, thatitae* “ rights in or over land ’. When the attention of the learned 


, to collect rent from his raiyats and to make a valid mart- 
impugned Act. “These, however, are not strictly 
i i to ip... . . There I think, be no 
doubt whatever the draftsman used the words “ rights in land ” as connoting an interest or estate- 
in land, and not a mere power incident to the right of ownership, and used the words ‘ rights over- 
land, as con oting an easement, such as right of way or some other incorporeal right.” 
Sinha, oJ said (at page 846) : à l 

The provisions of itan ar of Tast TI do ziot ineiede the power to take over management of 
perty of perons as do not come within any of the disabilities imposed by the Court of Warda Act 
or the Chota Nagpur Encumbered Estates Act, as indicated above.” 


a 
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Das, J., took a slightly different view. He thought that Item 21 of List II is limited 
by Item 2 of that List and Items 4, 8, 9 and 10 of List III would cover some of the 
provisions of impugned Act. Sinha, J., was prepared to hold that Item 21 ma 
cover some of the provisions of the Bibar Act in so far, for instance, as it dealt wi 
collection of rents. But according to him, Item 21 would not cover deprivation 
of the proprietors’ right to manage their property, irrespective of wwhetliee they 
were disqualified persons. ` 

The decision of Bhagwati, J., in Ten Bug Taim v. Collector of Bombay}, was also 
relied on by the petitioners’ Counsel. The learned Judge held that the requisi- 
tion of immovable pro under section 2 (2) (xxiv) of the Defence of India Act 
read with Rule 75-A of the Defence of India Rules, would not be covered by Entry 
No. 21. He considered that the rights which were created in the Government 
by the requisition of land did not create in the Government any interest in the 
land. They only created rights to temporary use and possession of land akin to 
the rights of a licensee. The learned Judge therefore concluded as follows : 


the conclusion that ixition of immovable which is the subject matter of these pro- 
ceedinga is not included in item a1 in dae II ee th Schedule to the Government of India Act.” 
I do not think that either of these two rulings has any application to the case before 
us. Section 3 {4) of the Act in question only provides for one method of the collec- 
tion of the rents due from the tenant to the landholder. Except collecting rents 
the Government do not, unlike in the Bihar Act, take over ion or manage- 
ment of the estates. A provision making the provisions of ih Revenue Recovery 
Act applicable to the collection and recovery of rents in an estate would obviously 
fall within the scope of Entry No. 21. Such a provision would be covered by the 
expression “ the collection of rents.” The fact that this method of collection is 
made the only method would not take away the subject-matter from the purview 
of that entry. If the Act had said that immediately there is an arrear of rent, 
the landholder shall notify the fact to a prescribed Revenue Officer, who shall 
thereupon proceed to recover the rent as if it was an arrear of land revenue, I do 
not think it can be contended with any justification that the provision would not 
be covered by the expression “ the collection of rents.” Section 3 (4) of the Act 
is substantially such a provision. I do not see why the expression “ the collection 
of rents” should be confined to the collection of rents by the landlord alone. It 
can as well cover collection by agents on behalf of the landlord, and the Govern- 
ment under section g (4) of the Act is no more than a statutory agent. In my 
opinion, the impugned Act even in so far as it provides for the compulsory collec- 
tion of rents by the Government is covered by Entry No. 21 of the Provincial List 
and therefore the Provincial Legislature was competent to enact it. 


In this view it is not necessary to deal at any length with the contention of: 
Mr. Kesava Aiyangar that in case it be held that the provisions relating to the 
collection of rents are declared invalid, the entire Act should be declared invalid 
because these provisions cannot be severed from the provisions relating to the 
reduction of rent. He contended that the reduction of rents and the collection 
of such reduced rents by the Government were of the same scheme and 
based upon the same policy of the Government of converting the zamindari and 
inam tenure into ryotwari tenure and therefore if one nese art of the scheme 
failed, the entire thing must fail. The law relating to severability is discussed in 
the judgment of the Privy Council in Attorney-General for Alberta v. Attornsy-Gensral 
Jor Canada*. When a part of an enactment is declared invalid, the real question 
in the words of Viscount Simon in that case: 


“ Whether what remains is so inextricably bound by with the part declared invalid that what 
remains cannot independently survive or, as it has sometimes been put, whether on a fair review of the 
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whole matter, it can be assumed that the Legislature would have enacted what survives without 
<nacting the part that is xlira virss at alL” 
In Attorney-Gensral for Sasketchewan v. Attorney-General for Canada}, the test laid down 
. in Attorney-General for Alberta v. Attornsy-Gensral for Canada*, was applied. Applying 
this test, I do not find any difficulty in holding that even if the provisions ting 
to the collection of rent by the Government are declared invalid for any reason, 
the remaining provisions relating to the reduction of rent can stand by them- 
selves. 

' The impugned Act must therefore be held to have been validly passed. The 
question then arises whether on the coming into force of the Constitution, the Act 
in its entirety or any part of it has become void under Article 13 (1) of the Consti- 
tution as being inconsistent with the provisions of Part ITI thereof. Mr. Uma- 
maheswaram for some of the petitioners first contended that the provisions of the 
Act both in ect of the reduction of rents and the taking over by the Govern- 
ment of the ection of rents were inconsistent with Article 19 (1) p of the 
Constitution which declared the right of ai a “to acqui old and 
dispose of property.” As the exercise of this right is subject to the provision in 
Article 19 (5), he also contended that the restrictions imposed on the landholders 
by the Act are not reasonable and not in the interest of the general public. 
Admittedly nothing in the Act to any extent takes away or abridges the rights 
conferred by Article 19 (1) (f) to acquire and dispose o Sy Cane It therefore 
Temains to be considered whether the Act or any part of it affects materially the 
right of the petitioners to ‘hold’ the property. I think the proper meaning to 
be attached to the word ‘hold’ there is to ‘enjoy.’ Enjoyment of property 
consists in actual occupation and possession of it and will also comprise the per- 
ception of the rents and profits from it. Now in the case of these landholders 
in respect of ryoti land which is the only kind of land directly sought to be affected, 
the only way in which they can be said to hold the property is by appropriating 
the rents payable to them thereon. It may therefore be contended that inasmuch 
as the Act reduces substantially the rents and also takes away from the landholders 
the right to collect the rents, the Act does diminish their rights. But that is only a 
superficial aspect of the scope of the Act. The landholder will be entitled duly to 
Galle such rent as is lawful and in the exercise of the admitted right conferred 
on the Provincial Legislature to regulate the relation between the landlord and 
tenant, an enactment could declare what that lawful rent is or provide for its 
determination. It is not as if there is an inviolable and absolute right in the 
landholder to collect any particular rent. It may be a matter of contract or of 
usage, but the Legislature could always provide for the ascertainment of a fair and a 
proper rent, nopwithstanding any contract or usage. What the Act fl) ing to do 
ds to reduce the rents payable by ryots in estates governed by the Estates 
Land Act approximately to the level of the assessment levied on lands in ryotwari 
areas in the neighbourhood. Of course the Legislature presumes that the ryotwari 
assessment is fair and reasonable and evidently for the reason that ryotwari lands 
are held directly under the State. If therefore, rents substantially higher than 
the corresponding ryotwari assessments are being collected, it may be said that 
the landholder is collecting rents which are neither fair nor reasonable. If the 
-object of the legislation is to prevent the landholder making an excessive use of his 
right, it would be open to the Legislature to make such use unlawful. It is on this 
principle that forced exactions ostensibly based on contract and have been 
abolished in recent tenancy legislation. That depriving the landholder of his 
Tight to collect the rents would amount to an interference with his right 
to hold the property looks plausible, yet on a closer examination, it 
appears to me that there is really no abridgment of any property right by 
reason of the Government i over exclusively the collection. of rents. 
In the Sho Mills Case*, his Lo ip Mukherjea, J., pointed out the difference 
between ae which would be comprised in the term “ property” and privileges 
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which are appurtenant to or flow from the ownership of property but by themselves 
and taken independently could not be reckoned as “ property ” capable of being 
uired, held or disposed of as is contemplated by Article 19 (1)(f) of the Consti- 
tution. In that case before the Supreme Court, the petitioner undoubtedly was 
precluded from exercising his right of voting at the election of directors, from 
eee by the share-holders without the sanction of the Central 
ent and from instituting any winding up procecdings in a Court of law ; 
but these disabilities were not restrictions on the rights of the share-holder. Das, J., 
described these disabilities as curtailment of incidental privileges not amounting 
to deprivation of any property. z 

The decision of the Special Bench in M. D. Sir Kameshwar Singh v. State of Bihar}, 
was relied on by Mr. Umamaheswaram. I do not think that the Bihar Act and the 
Act now impugned are in pari materia. It is impossible to say what the learned 
Ju would have held if the provisions of the Act had been exactly similar 
to the provisions of our Act. I shall only cite one passage from the judgment of 
Shearer, J., by way of illustration. The ed Judge said : 

“ Tf the object of the impugned Act had merely been to confer power on the executive to take 
iste age al enemy nyo er phe val at ies ee gee ot virage 
papers or the during some:comparatively short mtetval. which:was cæperted to elapse balore ; 
estates or tenures could be acquired permanently by the State, the Act might, pos y, have’ been 


of the estates ial Government. 


Even assuming that the provisions of the impugned Act do restrict the exercise 
of the petitioners’ enjoyment of their property; I am prepared to hold that they 
can be supported as reasonable restraints im in the interests of a large 
section of the public and therefore saved by Article 19 (5) of the Constitution. 
In this State, agricultural tenants form a very large part of its people and any legis- 
lation undertaken with the object of ameliorating their condition must be held to 
be in the interests of the general public. Prima facie reduction of the prevailing 
rents to the ryotwari level cannot be said to be unreasonable. Whether in a 
particular case the actual reduction effected is so drastic and there are other cir- 
cumstances which lead to the inference that the landholder is practically deprived 
of all enjoyment of his property, then it may be in that case there has been an 
unreasonable restriction ; but the Act as such cannot be declared to be void as 
‘necessarily being incopsistent with the provisions of Article 19 (1) (f) read with 
Article 19 (5). 

Mr. Umamaheswaram referred us to observations in the judgments of the 
Supreme Court of India dealing with the test to find out what restrictions can be 
deemed to be reasonable. In Chintamanrao v. The State of Madhya Pradeth?, his 
Lordship Mahajan, J., delivering the judgment of the Court said : 

“ ‘The pl e “ reasonable restriction ” connotes that the limitation imposed on a person in en! - 
ment of the right should not be arbitrary or of an cxcessive nature, beyond what is required in 
interests of the public.” 

His Lordship the Chief Justice of India in Dr. N. B. Khare v. State of Delhi®, said : 

“In my opinion, Cla se (5) must be given its full meaning. The question which the Court has to 


Now, section 3 (4) of our Act expressly refers to the contemplated taking over 
finally by the Provincial 


ural provi 
the exercise of the right, it does not necessarily exclude from the consideation of the Court the 
to the crete a ibien af the procedural part of the law.” 
It was asked how the collection of rents by the Government is in the interests of the 
general public. It was evidently considered to be because the Legislature appre- 
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hended that in spite of the reduction of rents by the State, the landholders might 
continue to collect at higher rates using their influence and power. While the 
application of the Revenue Recovery Procedure would result in prompt and satis- 
factory collection beneficial to the landholder, the collection by a disinterested 
agency as the Revenue Department of Government would avoid the danger of 
exaction. Applying these tests, I do not find anything unreasonable in the subs- 
tantive or procedure provisions of the impugned Act. 


It was then contended that the provisions of the Act are inconsistent also 
with Article 31 (2) of the Constitution. But as this is substantially similar to 
section 299 (2) of the Government of India Act, 1935, no further argument was 
addressed. D unsel for the petitioners. But I Ai like to deal briefly with an 
argument put forward by the learned Advocate-General, though it is not necessary 
to pronounce finally on it. He argued that Article 31 (1) which provides that no 
person shall be deprived of his property save by authority of law implies that any 
person ag deprived of his Pepe by the authority of law. “ Law” meant 
‘enacted law.” Therefore, if the deprivation of property by any law did not 
amount to taking possession or acquisition covered by Article 31 (2) then, such law 
would be valid under Article 31 (1) and Article 19 (1) (f) would not have any 
operation in such a case. It is only so long as a person has any property that the 
right declared by Article 19 (1) could be exercised. If the person has been 
deprived eeepc ew , 1t cannot be said that there has been an infringe- 
ment of the exercise of any of ‘his ights under Article 19 (1) (f). There is one 

in Chiranjit Lal Signe As Union of India}, in the judgment of Das, J., 
which might lend support to this contention. His Lordship referring to what he 
had said in Gopalan’s case*, observed : 

“ The right to guaranteed by Article 19 (1 would likewise continue until the owner 
ges Gale RAE ge ole ae ca a 
I am afraid that the argument when logically pushed to the extreme would be 
subversive of all private right of pro . if any law which deprived a person 
of pia eae would be quite valid even without payment of compensation so long as 
su eprivation did not amount to taking possession or acquisition falling under 
Article 31 (2) and nothing in Article 19 &) (f) or Article 19 (5) would apply to 
such an enactment, then there is nothing to restrain the State from depriving persons of 
pr at their will and pleasure. Everything then would depend on the reason- 
ableness ae the Legislature and the position would be equated to that which obtains 
in England. I do not think it necessary, having regard to my findings on the 
other questions to decide finally on the tenability of this éoutention: 

Mr. Kesava Ayyangar, learned counsel for some of the petitioners, also addressed 
us an argument founded on Article 14 of the Constitution. He contended that 
there was discrimination between landholder and tenant, because though the 
tenant was to get the benefit of a reduction, when the rent being paid by him 
exceeded the ryotwari rate, the landholder was not entitled to have an enhancement 
of rent in cases where the rents payable were less than the ryotwari rates. He 
drew our attention to Explanation 1 to section g of the Act which has already been 
extracted. Tho at first sight it might appear, to be making a discrimination, 
‘it is really not, when the scope and intendment of the Act are taken into account. 
The preamble to the Act says that rents now payable by ryots in estates are in many 
cases substantially higher than the assessments levied on lands in ryotwari areas 
in the neighbourh and it is er cae to provide for the reduction of such 
rents approximately to the level of the ryotwari assessment. Any provision for 
enhancement of rent would be completely out of place in an enactment like this. 
There is nothing in the Act which makes a distinction between one landholder 
and another or one tenant and another. The Act is only an illustration of the 
constitutional A eter of classification which is reasonable and permissible. The 
Act is not void on the ground that it contravenes Article 14. 
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_ The contention of Mr. Vedantachariar, another counsel for the petitioners, 
deserves separate consideration. His contention was first pitched at a higher 
key. He attempted to demonstrate that the inevitable result of the scheme the 
Act with reference to reduction of rent was a total deprivation of the benefits of 
enjoyment of the, pro by the landholder. He wanted the Court to take into 
account the peishkus which had been fixed at a high in most cases, 
the cesses and other outgoings payable by the taridbolder, e enditure on 
irrigation works which are statutorily incumbent on him. In addition to these 
financial obligations he laid stress on the fact that the basis of ryotwari assessment 
differed radically from the basis of the rent in estates. The ryotwari rent would 
necessarily be much lower than the rents in estates. While on one hand the 
commitments and obligations of the landholder remain constant, his income is 
so much reduced that nothing or very little would be left as surplus. He submitted 
that if 16 annas in the rupee belonging to the landholder is taken away from him 
by the Act, then it would amount to an unreasonable restriction and contravene 
Article 19 (1) (f) read with Article 19 (5). It will also contravene Article 31 (2) 
as it would virtually amount to an acquisition of property without compensation. 
He relied upon the decisions of the American Supreme Court which recognised 
the right of judicial review of the actual application of a statutory provision or order 
to concrete cases to give relief if the guarantee of equal protection of the laws or 
the due process clause had to be given effect to. In Reagan v. Farmers’ Loan and 
Trust Co.,}, it was held that the fixing and enforcement by a rail road commission 
of unjust and unreasonable rates for transportation by rail road companies is an 
unconstitutional denial of the equal protection of the laws. The islature of the 
State of Texas passed an Act to lish a rail road commission with power and 
authority in them to adopt all necessary rates, charges and regulations to 
Boreas ad rea al goad incioht andl pamen tariffs, etc. The rail road 
commission proceeded to establish certain rates for the rtation of 
over the rail roads in the State. The International and Great Northern Railroad 
Company and the debenture trustees—under a trust deed executed by the said 
railroad company—challenged the validity of the tariff fixed by the commission 
on the ground that the rates were unreasonable and unjust and worked a destruction 
of the company’s rights of property. Mr. Justice Brower delivering the opinion 
of the Court p peng 


to inquire whether a of rates prescribed by a Legi or a commission is unjust and unreason- 
able; at alto very A T O A el property, and if found so to be, to restrain 
its operation.” 

In that case facts were disclosed regarding the indebtedness of the company, 
its capital, its earnings in previous years, its operating expenses exclusive of taxes, 
etc., and it was shown that the actual reduction by virtue of the new tariff in the 
receipts made it impossible to work the company at a profit. Though an absolute 
rule could not be laid down in case that a failure to bring some profit to those 
who have invested their money in the company is conclusive that the tariff is unjust 
and unreasonable, yet justice demanded that everyone should receive some com- 
pensation for the use of his money or pro if it be possible without prejudice 
to the rights of others. The Court therefore issued an injunction restraining the 
Railroad Commission from enforcing the rates already established. 


In Covington and L. Turnpike Railroad Company v. Sandford? there is a full discussion 
of the principles which should apply to a Judicial review of statutes and adminis- 
trative orders reducing the income of including corporations. It was 
decided by the Supreme Court of the United States in that case that a statute 
reducing the tolls that may be charged by a turnpike company and requiring it 
to conform to a tariff of rates that is unjust and unreasonable which prevents it 





1. 354 U.S. g61 198 Law Ed. 1014. a. 164 U.S. 5763 41 Law. Ed. 560. 


tgo , 7 THE MADRAS LAW JOURNAL REPORTS, (1952 


*‘ out of its rece’pts, from keeving its read in preper condition for public use or from carnirg 

any d.vidends is uncon.tituticnal as a Jeprivation cf pr pe ty without due process of law ” 
and was a denial of the equal protection of the laws. While one limit of the 
‘rule is that merely because a company is not allowed to charge as high rates as 
they have been accustomed to charge or as high rates as are by chee 
companies differently located, it cannot be said that equal protection of the laws 
has ees denied ; the other limit of the rule is that the company can demand the 
right to receive such compensation as will be just both to itself and to the public 
under all the circumstances of the case. Mr. Justice Harlan who delivered the 
opinion of the Court cited the following passage from St. Louis and S. F. R. Co. v. 

il: ele 

“ there is a remedy in the Courts for relief agai t pag einblishing £ tariff of ratta whiea 


is 90 unreasonable aito práctically datroy the ue of companies engaged in the 
ing on business, that especially may the Courts of United States treat such a question as 


a judicial one and bold such acts of legislation to be i: conflict with the Constitution af the United 
States pore ion ne eom ies of their property without due process of law, and, as depriving them 
of the equal protection of i 

As Chief Justice White said in Stone v. Farmer's Loan and T. Co.,? the power to 
regulate is not a power to destroy and “limitation is not the equivalent of con- 
fiscation.” 

The same principle we find applied in Chicago M. & ST. P. R. Co. v. State 
of Minnoestta?, and Smith v. Ames*. I see no reason why this salu principle 
enunciated in several American decisions should not be applied in this country 
in construing Articles 14, 19 and g1 of the Constitution. Even applying 
this principle, I am, however, not persuaded by Mr. Vedantachariar to hold that 
the provisions of the Act as such inevitably transgress the limits allowed to the 
Legislature by conflicting with the provisions of Part III of the Constitution. The 
inpuanes Act governs several zamindaries differently situated and held under 

ifferent enagagements with the Government. The sources of income of one zamin- 
dari are not necessarily the same as those of the other zamindaries. Besides, 
zamindaries, major inams are also covered by the Act. Different considerations 
would arise in the case of these inams many of which are either revenue free or are 
subject only to a nominal quit rent or jodi. Mere hypothetical calculations of the 
kind which Mr. Vedantachariar wanted to make cannot form the basis of a gene- 
ralisation covering all the estates to which the Act applies. As the learned Advocate- 
General, rightly a sch out, the income from the ryoti lands is not the only source 
of income for the landholder. Home-farm lands, minerals, forest produce are 
some of other sources of income. These sources vary largely with each estates. 
I am therefore not prepared to hold that the Act itself is void, on the ground it 
virtually deprives the landholder of all beneficial enjoyment of his property. 

As pointed out in Covington and L. Turnpike Road Co. v. Sandford*, each case 
must depend upon its special facts: 

“ And when a Court without assuming” itself to prescribe atest to determine whether 
the rates prescribed by the Legislature for a corporation lasas blic highway are, as an entirety, 


so unjust as to destroy the value ofits property for all the or which it was acquired, its duty 
is to take into consideration the interests both of the public and of the owner of the š 
with all other circumstances that are fairly to be considered in determining whether the islature 


under the guise of ing rates, exceeded its constituti authority, practicall i 
ee of inet uaa sivas of law. Wet dee tee mieie h may be, ic oe 
necessary now to decide. That can be best done after the parties have made their proofs.” 

We have only to substitute the word. “rents” for “ rates ” and “ landholders ’' 
for “ corporation controlling a public highway ” in the above passage, when it can 
T REE be applied to the cases before us. The decision of the question would 

timately depend upon the circumstances of each estate. Rents which may be 
reasonable and just with respect to one estate may be unreasonable and unjust 
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with ect to another. It is necessary therefore, before any landholder can be 
pre ief on the principle above mentioned, that he should allege and prove 
acts which conclusively show that as a result of the reduced rates of rent fixed under 
the Act, he has been totally or substantially deprived of the net income available 
to him. Each case must properly be presented in the pleadings and there must be 
euy to the Government to traverse the allegations in such cases. In the 
a ce of a detailed statement of the relevant facts, an application founded on 
mere general allegations must be dismissed. 


It is contended on behalf of the petitioners that the impugned Act was really 
in the nature of a colourable device to achieve something which the Legislature 
could not achieve directly, namely, to acquire, the entire interest of the landholder 
but without paying compensation. The decision of the Judicial Committee of 
the Privy Council in Attorney-General for Alberta v. Attorney-General for Canada! was 
relied on in support of this contention. The rule is thus stated by Lord Maugham, 
L.C. : 


“ It is not competent either for the Dominion or a Province und-r the guise or pretence, or in the 
form of an exercise of ts own powers to carry out an object which is beyond its powers and a trespass 
on the exclusive powers of the other.” 
Having regard to the view which I have already expressed that there is no acquisi- 
tion by the State of landholder’s interest. I must reject this contention. The 
Government under the provisions of the are ed Act do not obtain any benefit 
by the reduction of rents. Even in cases in which the net balance of the landholder’s 
income is nil or negligible, the State itself does not gain thereby. In such cir- 
cumstances, it cannot be said that there has been an acquisition by the Govern- 
ment. So, it cannot be said that the Legislature has adopted a device to escape 
from the provisions of Article gr (2) by calling the same Act by a different name. 
As I have already held that the reduction of rents and the taking over of the 
collection of the rents by the Government do not amount to taking up possession 
or acquisition of the landholder’s property the Act would not fall within the scope 
of Article g1 (2) in any instance. There is therefore no attempt by the Legislature 
in trying to do indirectly what it cannot do directly. 

In the result I hold that the impugned Act, the Madras Act, XXX of 1947 
did not become void after the coming into force of the Constitution. It equally 
follows that the Amending Act, Act VII of 1951 is also not void. ; 


Venkatarama Atyar, J—These petitions raise the question of the validity of 
the Madras Estates Land (Reduction of Rent) Act,’ Act XXX of 1947, which 
came into force on 6th January, 1948. In furtherance of a comprehensive scheme 
of land reform the Government Madras introduced three bills of an allied 
character on 13th September, 1947. The first of them called the Madras Estates 
Communal Forest and Private land (Prohibition of Alienation) Bill, 1947, became 
law as Act XIV of 1947, on 25th October, 1947. This Act prohibited the land- 
holders from alienating communal forest and private lands. e second Bill No. 
XXIV of 1947, the Madras Estates Land (Reduction of Rent) Bill became law as 
Act XXX of 1947 and this is the legislation which is now impugned as ultra vires 
and void. By this Act the rates of rent payable by the ryots in estates became 
reduced to those prevailing in ryotwari areas and there are also provisions providing 
for collection of rent, through Government Agency. Lastl die was a Bill No. 
XXXVII of 1947, called the Madras Estates (Repeal of Permanent Settlement 
and Conversion into Ryotwari) Act of 1947 which became law on rgth April, 
1948, as the Madras Estates (Abolition and Conversion into Ryotwari) Act, Act XXVI 
of I Under this Act all the notified estates were to vest in the Government 
and the ryoti lands were to be held by theryots and private lands by the landholder, as 
underryotwari settlement. In their original draft both Bill No. of 1947 and Bill 
No. XXXVII of 1947 were intended to comprehend all the estates which came within 
the definition to section 3 (2) of the Madras Estates Land Act, 1908. But actually 
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while Bill No. XXIV of 1947 included, as passed, all the estates falling within section 
3 (2) of the Madras Estates Land Act. Bill No. XXXVII of 1947 underwenta change 


_ In its passage through the islature. ‘The estates which became such by virtue 
of the Amendment Act of 1936 were excluded from the operation of Act No. XXVI 
of 1948. When Act No. of 1947, was passed the intention was that all the 


estates covered by that legislation should be taken over by the Government (vide 
section 3, Cl. 4) but as Act XXVI of 1948 was not co-extensive in its operation 
with Act xx of 1947 and as there were estates which would come under Act 
XXX of 1947 but cold not be taken under Act XXVI of 1948, a further amend- 
ment was made to Act XXX of 1947, by Act VII of 1951 in which inter alia the 
following explanation was added to section 3 (4): 

a it: The provisions of this sub-section shall to an estate, whether the Madras 
Estates ( ition and Conversion into Ryotwari) Act, rou8 apes ox not 

There are other provisions in this Act to which I shall advert in due course 
but suffice it to note at this that the declared object of all these Acts is to effect 
agrarian reforms of a far-reaching character on the basis of the principles, namely, 
that there should be no intermediary tenure-holder between the State and the 
tillers of the soil and that there should be uniformity in the extent of the obligations 
of the ryots all over the State. 

Now the grounds on which the validity of Act XXX, of 1947 is assailed fall 
under two groups. Firstly, it is contended that the Act was void when it was 
passed as being repugnant to the provisions of the Government of India Act, 19 5» 
which was the Constitution Act in force at the time of the enactment. Secon Y, 
it is argued that even if Act XXX of 1947 was valid when it was passed it became 
void under Article 13 of the Constitution as being inconsistent with the fundamental 
rights guaranteed under Part III of the Constitution. The objections that have 
been put forward under the first ground are that under the Act the owners of the 
properties are deprived of substantial rights, and that as there is no provision for 
compensation it 1s opposed to section 299 (2) of the Government of India Act and 
is therefore void. Another condition put forward under this heading is that the 
subject-matter of the legislation is not covered by any of the entries in List 2 to 
Schedule 7 of the Government of India Act and therefore the Act is not within the 
legislative competence of the Madras Legislature. The objections falling under 
the second group are that the provisions of Act No. XXX of 1 7 infringe the 
A adanca a ts guaranteed under Article 31, Article 19 and Article 14 of the 
Constitution and therefore the Act has become void under Article 1 3. These are the 
contentions common to all the petitions. There are besides some ial con- 
tentions raised in some of the cases. It will be convenient to deal in the first 
instance with the common contentions. For d ining whether the impugned 
legislation is open to the objections advanced by the petitioners it is necessary to 
eee he prions of the Act with a view to ascertain its true character and 
operation. e Act is described as 

“one to provide for the reduction cf rents in estates governed by the Madras Estates Land 
Fig ce approximately to the level of the ryotwari assessments levied on lands in ryotwari arcas 
in ne‘ghbourhod.” 

The preamble to the Act runs as follows: 


1908 arc in many cases substantially higher than the assexsments levied on lands in ryotwari arcas 
in the ; and whereas it i i for the i 

fag oa a > a erpedicnit to provide for reduction of such rents approxi- 
Under section 1 the Act is made applicable to all estates as defined in the Madras 
aoe Act, 1908. Section 2 (1) provides, that the Government -may 
appoint a / 

te a) officer fi the i 

rates of rent for the ryot ods im auch etie or meee OF reeommending fair and equitable 
Then follow provisions which prescribes how the rate is to be fixed. Explanation 
(1) enacts that the special officer shall have power only to determine that the rents 
payable for any class of ryoti land shall be reduced and not enhanced. -Under 
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section 3, clauses 1 to g it is provided that the Provincial Government should, after 
considering the recommendations of the special officer and the remarks of the Board 
of Revenue, fix the rates of rent payable in respect of each class of ryoti lands in the 
estate. Then follows sub-clause 4 which has been one of the main targets of 
attack in these proceedings. It provides: 


ucting 
therefrom the cost of such recovery as determined in with such rules as may be made by 
the Provincial Government in that behalf and also the cesses and other due from 
the landholder to the Provincial Government and constituting a charge on the estate be paid to 


The above are the provisions in Act XXX of 1947 that are material for the 
purpose of these applications. The amendments introduced by Act VII of 1951 
E TA ee . The preamble to the main Act has been enlarged by the 

ition of words “ and for the collection of such rents exclusively by the State 
Government.” The addition of Explanation to section g (4) has already been 
mentioned. One of the provisions newly incorporated by the Amendment Act is 
section 3, sub-clause 7 which is in these terms : 

“ The landholder shall not be entitled to collect and the provisions of Chapters V and VI of the 
Madras Estates Land Act, 1908 shall cease to apply to any rents or interest recoverable by the State 
Government under sub-section (4).” 

There are other amendments but they are not material for the purpose of this 
case. 

From the above analysis it will be seen tepa the povidon i arin o eT 
fall into two distinct categories: (1) Sections 2, 3, sub-clause (1) to (3), sections 4 an 

relate solely to reduction and fixation of rent payable by the ryots in an estate. 
2) Section 3 (4) of the main Act and sub-sections (5) to (7) of the Amending Act VII 
of 19515 confer on the Provincial Government power to collect the rents due to the 
landholder as fixed under the Act and to pay him the net balance. The former 
ra E legislation pure and sim ie while the latter is constititution of 
the ent as a statutory agency for collection of rents on behalf of the land- 
holder. The question is whether either or both of them is void under the Govern- 
ment of India Act of 1935. Now the arguments on behalf of the petitioners is 
that under both these categories valuable rights of the petitioners have been taken 
away ; that it amounts to acquisition of property within the m ing of section 299 
(2) and as there is no compensation provided it is expropriatory and under that 
section. As the considerations applicable to the two categories differ I shall deal 
with them separately. 

Teang first, the sections relating to reductions of rent the contention as deve- 
loped by Counsel on behalf of the several petitioners is this: The landholder 
has a right to recover rent from the tenant at a particular rate; the effect of reducing 
the rent is to transfer to the tenant the landholder’s right to the rent to that extent 
and that this is acquisition of right over immoveable ay Sede as defined by section 
299, clause (5). When rent payable by a tenant is , the obligation is co- 
extant ae ; it is thereafter not alive in any form and it is incapable of 

erred or acquired. The case is analogous to partial discharge of an 
obligation by a debtor in which case it will not be ċontended, I presume, that the 
debtor is an assignee of his own debt. It is unnecessary to discuss this matter at 
any great | because it is concluded by authority. In Jagannath Baksh Singh 
v. United Provinces.! the Federal Court had to consider the effect of tenancy legis- 
lation in the United Provinces. Under Act XVII of 1939 the quantum of rent 
recoverable by taluqdars, who held estates under sanads, corresponding to those of 
zamindars in the Madras Presidency was reduced. It was contended that the 
Act was op to section 299 (2) of the Government of India Act, 1935, as the 
effect of reduction of rent amounted to taking property without compensation. 

This contention was rejected and the Court observed as follows : 

“ First it is said that the provisions of the Act which are aplained about in this case fall within 
section 299 (2) of the Constitution Act. It provides that the Frovincial Legislature has no power 

—- — ie 
1. (1943) 2 MLJ. 114: 6 F.LJ. 55 (FC). 
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to pass a law authorising acquisition for a of any land unless the law provides 
for payment of compensation for property Ehe aawer to this is that the aw which 
regulates the relations of the landlord and tenant and thereby diminishes the ights which the landlord 
has hitherto exercised in connection with his Jand does not authorise acquisition of the 
ı land for public or any other purpose: and therefore the question of compensation not arise.” 
This decision was taken on ee the Privy Council and was confirmed by the 
udicial Committee. Vide Jagannath Baksh Singh v. The United Provinces? 
ing with the contention that the reduction of rent was repugnant to section 299 
of the Act, Lord Wright observes as follows : . 
“ The appellant relies on certain exprem provisions of the Government of India Act. Thus he 
relies on section of the Act, which provides that no person shall be deprived of his in 
British India save by authority of law, and that neither the Federal nor 2 Provincial e 
save on the basis of iding for the a ae t in the pracnt case there BH 
$ i io regulate the relations of landlord and tenant and thereby 


In Kunwarlal Singh v. Central Provinces and Berar?, the Federal Court had to deal, 
with a case in which there was enhancement of the land revenue payable by the 
zamindars. It was contended that the increase of assessment amounted to acquisition 
of pro within the meaning of section 299 (2). In repelling this contention, 

Spens, C.J., delivering the judgment of che Court observes : 
Boma a cum er en cece ee eee ee 
immova i is in- 
Wwe think imposible to hold that the mere i aera fee ra 


creased. It is, > thi that the mere increase of an assesament for land revenue 
evel any acquisition the land or rights in, or over immovable property. It further seems 
to us that ‘ acquisition ’ implies that there must be an actual transference and it must be 


immovable 
Property, which remain in the same possession or ip as immediately before the increase of 
emecsemenot. In our judgment the attempt to bring the case within section 299 (2) must fail” 
In view of these authorities, I am clearly of opinion that the mere reduction of 
rent is not acquisition of property within the meaning of section 299 (2) of the 
Government of India Act. i 

I shall now take up the second category of sections in Act XXX of 1947 and 
OET ot oa and consider how far they are opposed to section 299 (2) of the 
Government of India Act. For this it is necessary first to examine what 
rights the landlord TER en before the 1m ed legislation came into force and 
how far these rights have been affected or modified thereby. It is essential to bear 
in mind that the rights and obligations of the landholders and tenants in estates are 
regulated by the Estates Land Act are in many ects different from those 
of the landlords and tenants under the general law. e ryots have ee 
rights. in their holding. So long as they pay rent they cannot be ej 
In other words the estate holders have no right to physical possession of 
the lands but only to rent accruing thereon. ey have a charge.on the 
holding for the rent due and they have also a right of distraint. These 
are not rights possessed by the landlords under the general law. For recovery 
of rent, proceedings had tobe taken not in the ordinary civil courts but 
in revenue Courts specially constituted under the Act. These are some of the 
special incidents attaching to the relationship of the landlord and the ryots in an 
estate under the Estates Land Act. Now under section 3 (4) the rent is to be 
collected not by the landlord. but by the Government and it is to be recovered as 
arrears of land revenue. The provisions of the Estates Land Act which provide 
for proceedings being taken by the landlord in revenue Courts for recovery of rent 
are repealed. The most important provision however is that the Government 
is to pay over to the facdlord | all the rent realised deducting the amounts payable 
as mentioned in section 3 (4). The result of this legislation may thus be summed 
up: . 


va sal À . i: LA. : e I F . R 
E RY Bae)” LR, 73 129: a. (1944) EME] 5101 1944 F.L.J. 178 (F.C) 
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The landlord continues to be the owner of the estate as before his title being 
left untouched. As for possession it was the tenant who was entitled to it, the 
right of the landlord being only to recover rent and that right’again is left unaffected 
by the legislation. The only change that has been effected is that the collection 
ok rent is to be made not by the landlord but by the Government. 

The question is does this amount to acquisition within the meaning of section 
299 (2) of the Government of India Act? 

Mr. K. Umamaheswaram, the learned Counsel for the some of the landholders 
argues that it does. He contends that that section is of sufficient reach to take in 
all cases in which properties suffer diminution in value as a result of legislation, 
that the right to recover rent is of the substance of the right of landlords and that 
when the Government takes it over there is acquisition within the meaning of 
section 299 (2) and he cited a number of authorities in support of this position. 

With reference to the American authorities it must be remembered that they 
are decisions given under a different statute and under conditions vastly different 
from ours. The sth amendment which was construed as a limitation on the 
powers of the Congress provided that no person shall be 

‘* deprived of life, libertv or property without due prccess of Jaw nor shall private property 
be taken over for public use without just compensation.” z 
' The 14th amendment which operates as a limitation on the powers of the States 
provides 

“nor shall any State deprivę, any person of lfe, liberty or property without due piocess of 
law.” 

The power to take private property for a public purpose is stated to be an: 
attribute of the sovereignty of the State, and it is termed “ Eminent Domain” in 
American jurisprudence. ‘The statute requires that when property is taken under 
“Eminent Domain” there should be just compensation to the owner. Thereis 
another power also inherent in the estates as an attribute of the sovereign character: 
that is the power to regulate the use of private property in such a manner as to 
advance the welfare of the public. That is called the police power and the law 
is that when the owner of property suffers loss or in relation to property 
by reason of the exercise of the police regulations aap eae absqus ui and 
no compensation can be recovered therefor. In such cases the attempt of the 
owner is to establish that the police regulations are in excess of what is required 
in the interests of the public welfare, that it is unreasonable and arbi and 
that it should not be i as a valid exercise of the police power, in which case 
it will be invalid. Thus the American decisions are based on a construction of the 
5th and 14th amendments and on a consideration of the requirements of the due 
process clause and the reasonableness of the police power regulations. Great 
caution must be exercised in applying these decisions for determining the rights 
of the parties under section 299 (2) of the Government of India Act and Article 
31 (2) of the Constitution. Both these provisions speak of acquisition of property 
whereas the 5th amendment refers to taking of property. Are the two expressions 
of the same import? While it has been held that acquisition of property in sec- 
tion 299 (2) implies that there must be actual transference vide Kumvarlal Singh 
v. Central Provinces and Berar! the eaa taking of pro has been construed 
as of much wider significance. Willis in his treatise on Constitutional Law states 
that at one time a narrow view was taken of the meaning of the word “ taking” 
limiting it to pran possession and then refers to cases which have taken 
ab er view. Vide pages 821 to 823 and the law as stated by him in these 
terms : 

“The truc effect of the Constitutional amendments referred to was only to ire the Courts 
to do what they should have done without such amendments to wit: to hold that isa i 

whenever there is any injury to property other than by the police power or taxation which woul 
be actionable if done by a private individual thet is a tort ; in other words, that there is a taking when- 
oS E property, whether a right, Power, privilege, ot immunity of ownership, is taken 





1. (1944) t MIJ. 510 : (1944) F.L-J. 178 (F.Q). 
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Another learned writer Nichols has the following on the meaning of the word 
“ taking ” : 

“ It is well settled that a taking of property within the meaning of the Constitution may be accom 
plished wittont formally divesting ing the owner of his title to the property or of any interest therein. 
Any limitation on the free use j t of property constitutes a taking of the property within 


the ing of the constitutional provision. It is sufficient that the person claiming compensation 
has some ri t or privilege in the appropriated property, which right or privilege is destroyed, injured 
or abri by such appropriation.” 


It is not necessary, in order to render a statute obnoxious to the restraint of 
the Constitution, that it must in terms or in effect authorise an actual physical 
taking of the property or the thing itself, so long as it affects its free use and enjoy- 
ment or the power of disposition at the will of the owner. Property in land is 
“ taken ” whenever any one of the qualified privileges of which it is composed ig 
taken. Vide Nichols on Law of Eminent Domain, 1950 Edition, Vol. 2, 
233-237. Ses also Gorwin on “ Constitution and what it means to-day ” page 179, 


Thus under the American law ‘taking’ includes not merely the transfer of 
title and taking physical possession but any act which interferes with the use and 
enjoyment of any night over property. The cases cited by Mr. Umamaheswaram, 
the learned Advocate for the petitioners are instances of the extended meaning put 
upon the word “taking”. Thus in Pennsylvama Coal Co. v. Mahon! a State 
Law which prohibited the owners from carrying on mining operations under certain 
circumstances was held to amount to taking property without compensation and 
therefore bad. Mr. Justice Holmes put the matter thus : 

“ The rule, at is that while may be ted to a certain extent, if - 
E oo ee wil Gs cecal Pili aes ars ones 

This reasoning will clearly be inadmissible in construing section 299 (2) or 
Article 31 (2) because a mere prohibition cannot be acquisition under these provi- 
sions. Ín mited States v. Thomas Lee Causby? there was a chicken farm adjacent 
to an airport and the complaint of the owner was that the flight of the planes at 
low altitudes at all hours of the day and night and the frequent noise and glare of 
lights seriously interfered with the enjoyment of the property as chicken farm 
and diminished its value and that the acts amounted to taking of pe N 
compensation. This contention was upheld. Mr. Justice Douglas o : 

“Tt is ancient doctrine that at common law ownership of the land extended to the periphery 
of the universe cajas e i solum ejus est ad coolum. But t doctrine has no place in the modern 
world. ‘The air is a public highway xs had declared. . . . . But general principle 
does not control the present case. For the United States conceded an oral argument that 1f the flights 
over respondents’ property rendered it uninhabitable there would be a taking compensable under 
the fifth Amendment. a 

On the same principle it was held in Portsmouth Harbour Land and Hotel v. United 
Statss? that the continuous firing and PE of guns across a land which was 
used as a summer resort and which had the effect of frightening off the visitors 
would constitute taking of that land, if it was of an abiding character. These and 
similar decisions proceed on a principle of law which is different from that em- 
bodied in section 299 (2) and Article 31 (2) and cannot be relied on as furnishing 
a safe guide for pray ete them. It is essential under the Indian law that there 
should be a transfer before these sections could be invoked. A case nearer home 
is the one rted in The Minister of Stats for the Armyv. Dalzisl*. That was a deci- 
sion e E gi to section 51 of the Constitution Act of Australia which is 
in these terms : 

“The Parliament shall subject to this Constitution have power to make laws for the peace, 
order and good Government of the Commonwealth with respect to the acquisiton of property on 


just terms from any State or person for any purpose in respect of which the Parliament has power 
to make laws.” 


The question arose with reference to a vacant site belonging to the Bank of 
New South Wales of which the claimant was in possession as lessee. In 1942, 





l 


1. a60 U.S. 2 3. 260 US. 327. 
g. 328 U.S. 256: go Law. Ed. 1206. 4 (194944) 68 G-LR. 261. 
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the Government required it for the purpose of war and acting under certain = 
lations entered into possession of the same. Some compensation was a ed 
but the claimant contended that he was entitled to compensation on just terms 
treating the action of the Government as acquisition under section 51, placitum $31- 
The argument for the Government was that the acquisition under placitum 3I 
could only mean an acquisition of the entire bundle of rights as owner or as tenant, 
that the tenancy of the respondent, claimant, was not acquired and the mere taking 
of possession was not acquisition. Latham, C.J., was of the opinion that there was 
a distinction between acquisition of property and taking possession thereof and that 
on the facts there was no acquisition but only taking of possession as licensee. The 
following passages from his judgment may be quoted : 

“ But possession and ownership of land, though closely connected, are not identical.” 

“ And accordingly in my opinion, the fact that the rights to posession ia the most valuable attri- 


emp i 
of land as a result of action under the Regulation does not show that the Commonwealth has become 
the owner of the land or of any estate in the land.” 


But the majority of the Court held that when a substantial portion of a right is 
taken away it must be treated as an acquisition notwithstan that certain un- 
essential elements of the rights remain unaffected. Thus though the tenancy of 
Dalziel was not acquired as such, when possession of the property was taken away 
from him for an indefinite period there was nothing more ich to him of his 
as a tenant excepting the “ husk of tenancy ” which the Court held amounted to 
an acquisition, The following oft-quoted passage from the judgment of Rich, J., 
brings out the reasoning behind this decision : 

“ Property’ in relation to land, is a bundle of rights exercisable with respect to the land. 

The tenant of an unencumbered estate in fee simple in possession has the est possible bundle. 
a oP Ae ec: St rope ee Sag pm lee i Ea to 
free itself from the restrictive provisions of the placitum by takmg care to seize something shout of the 
whole bundle owned by the person whom it was expiopriating. 


Possession vault titre in more sense than one. Not only is a right to possession a right of property 


but where the object of proprietary right is a tangible thmg it is the most characteristic and essential 
of those rights.” 

It will be noticed that this judgment does not dissent from the clear opinion 
of Latham, C.J., that acquisition is different from taking of possession ; it only 
decides that in determining whether there has been a area of property or not 
one must have regard to the substance of the matter and not its mere Bem That 
is how this decision has been understood in Charanjit Lal Chowdhury v. The Union of 
Indiat, by Mukherjee, J., at page 50 and by Das, J., at page 59. 


comprehend i of ion. In Charanjit Lal Chowdhury v. The Union of 
Indial, already cited the following observations occur in the judgment of 
Mukherjee, J. :— 

“ Article 31 (2) of the Constitution itself makes a clear distinction between isition of pro- 
perty and taking possession of it for a public iir pose; though it places both of thera an thie samé footing 
in the sense that a legislation authorising either of these acts must make provision for payment of com- 
pensatilon to the displaced or expropriated holder of the property.” 

I have already referred to the observations of Latham, C.J., in The Minister of State 
for the Army v. Dalziel*, where the ownership and possession are treated as different. 


As section 299 (2) of the Government of India Act refers only to acquisition but 
not to taking of possession it may be a debatable question as to whether mere king 
! 





I. (1951) S.C.J. 29 at 50 and 59. a. (1949-44) 68 C.L.R. 261. 
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of possession would be within that section. In Tan Bug Taim v. Collector of Bombay}. 
Bhagavathi, fi, held that a requisition of immovable pro could not be held to 
be acquisition within the meaning of section 299 (2) even with the aid of the defi- 
nition in section 299 (5). The of this decision was nullified by an Ordinance 
and now under the Constitution requisition has been expressly included along with 
acquisition in Entry No. 36 in List No. 2 andin Entry No. 42 in List No. 3. It is 
however unnecessary to discuss this question further because even if it is to be assumed 
that section 299 (2) would cover cases of possession there has been no such taking 
of possession in this case. The petitioners had only a right to receive rent and that 
is wholly left in tact'and has not been taken away. The decision in The Minister 
of Stats for ths Army v. Dalziel, therefore does not help the petitioners. 


I shall now deal with the Indian authorities cited on behalf of the petitioners. 
In the case in Charanjit Lal Chowdhury v. Union of India®, the facts were that under 
a special Ordinance the Government superseded the existing directorate of the 
Sticlapur Spinning and Weaving Company and appointed a set of directors 
with authority to take over the property, the effects and actionable claims of the 
company and to manage the same. Certain rights of the shareholders such as 
moving for winding up or appointment of receiver were suspended. An individual 
shareholder challenged the validity of this Ordinance by a writ under Article 32 of 
the Constitution. It was held that none of the fundamental rights of the share- 
holders were violated by the Ordinance and that therefore the application by him 
was not maintainable. One of the points raised was whether the provisions of the 
Ordinance were repugnant to Article 31 (2). In discussing this question a distinc- 
tion was made between the rights of the company as a juristic person and the indi- 
vidual rights of a shareholder. Mukherjee, J., with whom Kania, CJ., and Fazl 
Ali, J., agreed observed that an acquisition under Article 31 (2) must be of the right 
in its entirety. 

“Tt cannot be disputed that acquisition means and implies the acquning of the entire title of 
the expropriated owner, whatever the nature or extent of that title might be. The entire bundle of 
rights which were vested in the original holder would pass on acquisition to the acquirer leaving 
nothing in the former.” 

And again concludes : 

“ In the context in which the word “ acquisition” appears in Article gr (2) it can only mean 

and refer to isition of the entire interest of the previous holder by transfer of title and I have 
no hentetion in holding that there is no such acquisition either as regards the property of the company 
or of the sharcholders in the present case.” 
This is clear authority against the petitioners’ contention that taking over of the 
right to collect rent under section 3 (4) could be regarded as an acquisition under 
section 299 (2). Then taking up the question of possession Mukherjee, J., held 
that there was no dispossession so far as individual shareholders were concerned 
because their rights to dividend and their rights to dispose of the ey ee 
not affected by the legislation ; that they were a substantial portion of their rights 
as sharcholders and that even applying the test enunciated by Rich, J., in The Mimster 
of State for the Army v. Dalziel* there was no such dispossession as would in substance 
amount to acquisition. The question was raised as to whether the provisions 
relating to management by the new directors could not amount to dispossession of 
the company as a juristic person. It was contended by the learned Attorney- 
General that the di ion was not of the entire rights of the company and that, 
therefore, the case did not fall under Article 31 (2) of the Constitution. As to this 
the learned Judge observed : 

“ It is difficult in my opinion to accept the contention formulated in such broad terms.” 

And he adds: 

“It is not, however, necessary for my purpose to pursuc the matter any further, as in my opinion 

there has been no dispossession of the rights of a shareholder in the present case.” 
Das, J., also held that the restrictions imposed upon the rights of the share- 
holders did not take away their rights to receive dividends or to dispose of the shares 
1. AIR. 1946 Bom. 216. 3. (1951) S.C.J. 29. 
a. (1943 68 C.L.R. 261. ; 
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and as these rights were substantial Article 31 (2) did not apply. He also held that 
the curtailment of a right to elect directors, pass resolutions and-present winding 
up petitions are really in the nature of privileges incidental to the ownership of the 
shares and not property within the meaning of the Article. ‘Then dealing with the 
question whether the company was dispossessed the learned Judge refers to the 
argument of the learned Attorney-General that the possession by the new directors 
may be construed as possession by the company and observed that that could not 
be the position as the directors were not under the control and direction of ‘the 
company and accordingly there was great force in the contention that the company 
had been di . t, however, was held to give no right to the individual 
shareholder to apply under Article 32. These observations do not help the 
petitioners because the position of the landholders in these petitions is analogous to 
that of the shareholders, their right to receive rent and dispose of the property being 
unaffected by the legislation. 

Another decision relied on before us is the case in M. B. Sir Kameshwar Singh 
v. State of Bihar’, J shall have to revert to this decision in dealing with another 
point. On the application of section 299 (2) this case does not support the peti- 
tioners. Shearer, J., in dealing with this question says: 

“ There has been much contro at the Bar as to whether or not, what is proposed to be done 


under the im Act amounts to the uisition of the plaintiff’s property. Mr. Das y 
relied on The Minister of Stats for the any v. Dalzisi? and adopting the words of Rich, J., con 
that, once the management of his client’s estate had been taken over, nothing would be left to him 


but ‘ the empty husk of ownership’. I find myself quite unable to accept this view. The plaintiff 
is to remain the owner of his estate and is alone to ‘be competent to sell or make a gift of it, and he is 
to continue to derive a considerable, although perhaps a much reduced, income from it.” 

These words aptly describe the position of the present petitioners. Sinha, J., also 
takes the same view. He observes: 

“ As already pointed out, the impugned Act is a mocture of restraints on the power of alienation 
ofland by a proprietor or a tenure holder, a suspension of his rights of ement without acquistion. 
of any rights by the Government to be exercised for the benefit of the public or for the benefit of any 
particular section of the public.” 
and he held that the legislation did not amount to acquisition within section 299 (2). 
Das, J., however was of a different opinion. Vide the discussion at pages 888 to 


892. 

In discussing the applicability of section 299 (2) to this category of sections 
it has to be borne in mind that that section applies only to acquisition of land which 
as defined in section 299 (5) includes also rights over land. But what is the right 
to land which section 3 (4) of Act XXX of 1947 takes away? ‘The right to rent 
may be correctly described as a benefit to arise out of the ownership of the land but 
that as we have seen is not touched by section 3 (4). Is the right to collect rent 
apart from the right to the rent itself an interest in immoveable property ? Clearly 
not. Itis a mere power which the owner possesses as an incident to his ownership. 
It is only this power that has been transferred to the Government and not the interest 
in the land in respect of which this power is to be exercised. The argument for the 
petitioners fails to take into account the fundamental distinction which in law 
exists between an estate and a power. A right to collect rent even putting it as 
high as a right to manage the properties is nothing more than a power. ‘The 
creation of a power does not in any way vest the property in the donee.” 
bury’s Laws of England, Volume 25, paragraph 934) and section 299 (2) is limited 
to acquisition of land or interests in land and not to grants of powers. ii 

Again when section 299 (2) refers to at hegre of property and payment of 
compensation therefor, it obviously refers only to property for which there is a 
value. What is the value to be put on a right to recover rent apart from the rent 
itself? Under section 3 (4) the Government undertakes a duty of collection and 
deducting the collection charges and dues it has to pay over the balance to the 
owner. this a right or an obligation? It appears to me to be clear beyond 
doubt that the right of management can in no way or sense be regarded as property 
within the meaning of section 299 (2). To sum up: 


1. (1950) I.L.R. 29 Pat. 790 at 807 (S.B.). 2. (1943-44) 68 GL.R`261. } 
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(1) For section 299 (2) to apply there must be a transfer of land or 
interest in land ; 

(2) mere reduction of rent or enhancement of assessment is not acquisition 
even though the value of the property might suffer diminution ; 

(3) an acquisition contemplated by section 299 (2) is of the entire bundle 
of rights of the expropriated owner but if all the substantial elements of rights 
have been taken away it can be treated as an acquisition notwithstanding that 
some unessential ingredients of the rights are left unaffected, and 

(4) a rae which merely takes away the right of management without 
interfering with the title of the cwner or his right to income from the property is 
not within section 299 (2). 

Iam ieS Z of opinion that Act XXX of 1947 is not bad as infringing 
the requirements of section 299 (2) of the Government of India Act. 

I shall now deal with the contention that Act XXX of 1947 was beyond the 
competence of the Provincial Legislature as the subject-matter could not be brought 
under any of the entries either in the Provincial or Concurrent list in Schedule 7 
of the Government of India Act. The learned Advocate-General conceded that 
this legislation does not fall under Entry No. 9 of the Provincial List, which is “ com- 
puie acquisition of land ” ; if it did, it will of course be hit by section 299 (2) but 

e contends that it falls under Entry No. 21 of List No. 2 which is as follows : 

“ Lend, that is to say, rights in or over land, land tenures, including the relation of Jandlord and 
tenant and the collection of rents ; transfer, alicnation and devolution of agricultural land ; land 
improvement and agricultural loans; colonisation ; Courts of wards, encumbered and attached 
estates, treasure trove.” 

His argument is that the legislation is one in respect of collection of rent and 
that it is within the competence of the Provincial islature. That this is legis- 
lation relating to collection of rents cannot be disputed. The rent has to be paid 
by the tenant to the Provincial Government. - In default it could be recovered as 
arrears of land revenue and the chapters of the Estates Land Act relating to recovery 
of rent through revenue Courts are repealed by Act VII of 1951. Thus these 
sections enact special provisions for collection of rent and they constitute the Govern- 
ment as statutory agents for the landlords and provide appropriate provisions for 
pasar es the rents. It should also be remembered that 1865 there have been 
special laws relating to collection of rents in estates ; that under these laws pro- 
ceedings are to be taken before a Deputy Collector and there are special rules enacted 
for the conduct of these proceedings. Section 3 (4) is one more in the same 
direction and that instead of the landlord applying to the Deputy Collector to take 
action the Provincial Government is itself to take action and in the place of the 

me machinery of suit and execution proceedings for the recovery of rent 
there is substituted a procedure for realising rent as if it were arrears of land revenue. 
I am unable to see, anything in section 3 (4) which is outside the scope of Entry No. 
21, nor is there anything in the language of Entry No. 21, to exclude Act of 
1947 from its purview. 

In The United Provinces v. Aliga Begum, a question arose as to the validity of 
the United Provinces Regularisation of Remission Act XIV of 1938. Certain 
remissions of rent had been made by the Collector under the provisions of certain 
regulations and these were reied by the Act XIV of 1938. In Atiqa Begum v. 
Abdul Muzhim Khan?, a Full ch of the Allahabad High Court had held that 
the pued Act was ultra vires 'as being opposed to section 292 of the Government 
of India Act. Iqbal Ahmed, J., had further held that the legislation was not within 
thé ambit of Entry No. 21 of List No. 2 and was therefore nd the competence 
of the Legislature. He observed : 

“ By the authority given to it to make laws about the ‘ collection of rents’ the Provincial Legis- 
lature is in my judgment authorised to ide about payment of rent in cash or in kind ; to fix the 
as apace pain an rir taake provision about ae EDE oF 
rent, to e conditions under w. rent ma remitted, method 
Taaa m be collecied and te legislate about kindred matters. üa 7 





I. (1941) 1 M.L.J. (Supp.) 65 : 3 E.L.J. 97. 2. ILR. (1940) All. 455 (FB.). 
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The impugned Act however is not with respect to any such matter. It is therefore outade 
the scope of Entry No. g1 of the Provincial List.” 

In commenting upon the correctness of these observations Gwyer, C.J., stated : 

“ {do not know why the learned Judge should assume that the list of illustrations which he 
gives is necessarily exhaustive . . . . . . The eral descriptive words in Item No. 21 
Flade“ the collection of rents’ and if a Provincial Legialature can legislate with respect to the collec- 
ticn of rents it must also have power to legislate with respect to any limitation on the power of the 
landlord to collect rents, that is to say, with respect to the remision of rents as well as to their collec- 
tons 


I have no doubt that legislation with respect to the remimion of rents is legislation with respect 
to a matter included in Item No. 21.” 

He also observes : 

“ I think, however, that none of the items in the lists is to be read in a narrow or restricted sense 
and that cach general word should be held to extend to all ancillary or subsidiary matters which can 
fairty and reasonably be said to be comprehended im it.” 

Varadachariar, J., expressed himself in similar terms, vide page 110. Maha- 
rajadhiraj Uday Chand Mahtab of Burdwan v. Samarendranath Mira, is another decision 
the Federal Court in which the validity of a legislation was considered with 
reference to Entry No. 21. Section 168 (A) of the ray ee Tenancy Act prohibited 
the landlord from realising the rents due from a tenant from any pro excepting 
the holding in respect of which it was due. It was held that this was 

“© clearly a piere of legislation in respect of the right of landlord and tenant with regard to rent 
which had accrued due in respect of the prcperty let to the tenant” 
and that it was intra vires under Entry No. 21. These authorities show that the subject 
“collection of rents” is of wide import. This is in accordance with the view which 
is well-settled that the words “with respect to any matter enumerated in the list”? 
occurring in section 100 of the Government of India Act should receive a liberal 
construction and that they should not be interpreted narrowly so as to invalidate 
legislation. Moreover there being a presumption in favour of the validity of an 
Act, it is a well-settled rule of construction that when Courts are called upon to 
pronounce upon the validity of an Act they would be justified in putting as wide a 
construction on the words of the statute as possible for the purpose of giving effect 
to it. The following observation of the Federal Court in Re: In the matter of the 
powers of the Federal Legislature to provide for the levy of an estate duty”, in the judgment of 
Spens, C.J., and Waradachariar, J., is relevant. 

“ When a Court is called upon to pronounce an actual legislation wlira virs the view point (of 
aice tiaramg Ihe probani intention of Parliament) becor es slightly different because though the inten- 
tion af the Act is even then the test, the presumption in favour of validity—weak as it may 
sometimes be—inclines the Court to put as wide a construction as posible on the words used in the 
enactment.” 

I am accordingly of opinion that the lan of Entry No. 21 should be construed 
as sufficiently wide to comprehend Act No. + of 1947. 


It is urged for the petitioners that under the Act the Government has in effect 
taken over the management of the estates and that is not a subject within the 
competence of the Provincial Legislature. The decision in M. D. Kameshwar Singh 
v. State of Bihar? was strongly relied in support of this contention. There the ques- 
tion related to the validity of Bihar State ent of Estates and Tenures Act 
(Bihar Act XXI of 1949) and it was held that that legislation was not covered by 
any of the entries in the Provincial list and that, therefore, it was unconstitutional. 
An examination of the provisions of that Act shows that in its scope and operation 
it is altogether different from the Madras Act. It is unnecessary to set out in any 
detail the provisions of that Act because they have been exhaustively analysed in 
the judgments of the three learned Judges who pronounced that Act to be invalid. 
Some broad features wherein that Act differs from the Madras Act XXX of 1947, 
may be noted. That Act purports to “provide for the State management of 
estates ” and not merely “ for the collection of rents” as does the Madras Act. 


1. (1947) 1 M.LJ. 258: (1947) FL.J.r: (F.C.). 
1947 F.G.R. 1. 3. (1950) I.L-R. 29 Pat. 790 (S.B.). 
2. (1944) 2 MLJ. 234: 7 FLJ. 215 
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Under that Act the management is to be by an officer to be appointed by the Gov- 
ernment whereas in the Madras Act the Provincial Government itself is consti 
tuted the collecting agency. The manager under the Bihar Act is empowered 
to take charge of the AA and such buildings and papers and other properties 
as are essential for the management and he has the power to cancel leases and 
mortgages, to ascertain amounts due to creditors and frame scheme for the 
liquidation of the debts of the proprietor and the period of management is to 
last for twenty-years. The substance of the Act was stated by Shearer, J., in the 
following terms : 

“ The conclusion is, to my mind, irresistible, and is that the impugned Act is to be used as a 
device for making the estate of the plaintiff and the estates of other substantial xamindars the pile 
corpus of a vast and harardous experiment. If it is found that the estates can be successfully 
rpe in E anda 6 = t proves distal fallow te Gute at a 

. o e 
to thear owners, and the latter will be leh to do what they cece rehabilitate themselves. Was the 
Provincial Legislature competent to enact such a law >” 

The learned Judge held that it was not. It will be seen that in the Madras 
Act the proprietors are not dispossessed of any properties of which they had possession 
Prior to the Act. No building and no apers are taken possession of and no manage- 
ment of their estates is generally ee. The Act does what it purports to 
do and only provides for recovery of rent due from the ryots. The decision in 
Sri Kameshwar Singh v. State of Bihar! is inapplicable to Act of 1947. 


It is noteworthy that while the petitioners contend that this legislation does not 
fall under Entry No. 21 they do not suggest that it falls under any Entry in List No. 1 
so as to bar the jurisdiction of the Provincial Legislature. If their ent is to be 
accepted then the position would be that the subject does not within the 
scope of any of the Entries enumerated in the three lists and that, therefore, it 
should form part of the residuary power in respect of which there could be legislation. 
only in the manner provided in section 104 of the Government of India Act. 


In Mantkasundara Bhattar v. R. S. Nayudu*, a similar contention was put for- 
ward with reference to Entry No. 34, List No. 2 which was in these terms : 

o Charities and charitable institutions ; charitable and religious endowments.” 

The argument was that religious institutions were not within this entry and 
that there being no other entry relating to that subject it fell within section 104 and 
that the legislation by the Provincial Legislature was incompetent. Rejecting this 
argument the Fed Court observed as follows : 

“We abould moreover in any event prefer 2 construction which would enable the legislation 
on a subject of such vital importance in India to be enacted by some legislative body rather than 
leave it to be-dealt with under section rog ; o E eee ay there i A 

constructions of an entry or entries one t erred 
eae entry or entries in the lists and the other in a fading of no T Fa i 
is required that recourse must be had to section 1 the first construction on principles analo- 
gous to those applied to the Canadian Constitution preferred.” 
These observations furnish a strong ground for construing Entry No. 21 as wide 
enough to cover Act XXX of 1947. 


Mr. Vedantachariar appearing for the zamindar landholders sought to e 


that the true relationship co pagoi mom and a ryot was not that of a landlord 


and a tenant and he referred to ‘from the fifth report and the observations in 
Venkatanarasimha Naidu v. D | Kotayya?, Raju Vellanki Venkatarama Rao v. 
Raja Papanna Rao* and Venkatamahalakshmamma v. Ramajogi® It is true as already 


A 


1. (2950) I L.R. ag Pat. 790 (S.B.). 299. 
Fo) 1946) 2 ML.J. 17: (1946) FLJ. 57 cS (1897) 8 M.L.J. 4g: I.L-R. a1 Mad. 299 
al gor 


3. (1897) 7 MLJ. 251: LLR. 20 Mad. 5. (1899) LLR. 16 Mad. 271 ate. ` 
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to the zamindar whether in kind or money which is rent. The legislation on this 
subject has proceeded for nearly a century on the basis that they stand in the 
relation of a landlord and tenant and it is too late in the day to dispute that position. 
If the argument of Mr. Vedantachariar is to be accepted then the zamindar and 
the ryot will have to be ded as being in the position of joint proprietors of the 
estate and the impugned legislation will then fall directly under the category of 
land under Entry No. 21. The following observations of the Privy Council in 
Megh Ra v. Allah Rakhia? may in that context be quoted : 

$ he keg to item ar is to be found in the opening word ‘land’. That word is sufficient in 
itself to i e every form of land, whether agricultural or not. Land is indeed primarily a matter 
of provincial concern . . . . . The m each province may have its special characteristics 
A e oe ¢ to 


portions some within and some outside the Iegulative powers of the province. Such a 
Jurisdiction is not to be expected. Item No. gr is part of a Constitution and would on ordi prin- 
ciples receive the widest construction, unless, for some reason it is cut down either by the terms of 
item No. 21 itself or by other parts of the Constitution which has to be read as a whole.” 

Nor am I impressed by the contention that this is a colourable legislation. 
When the Legislature intends to legislate on a subject which is outside its compe- 
tence and it seeks to usurp that jurisdiction by disguising itself as a legislation on 
subjects which are ostensibly within its jurisdiction then it can be characterised 
as colourable legislation and that, of course, will be invalid ; but both the subjects 
covered by the Madras Act No. XXX of 1947 are within its competence and apart 
from those two subjects the Act does not in form or in substance legislate on any 
topic which is beyond its competence. There is no basis for the contention that 
the Government derives indirectly any benefit under this legislation. This con- 
tention must also be overruled. The result then is that the Act No. XXX of 1947 
is within the ambit of Entry No. 21 of the Provincial List and that it isa valid 
piece of legislation. 

In this view it becomes unnecessary to discuss whether the entire legislation 
should be regarded as bad in case section 3 (4) and the connected sections are 
held to be beyond the competence of the islature. It would be relevant for 
this purpose to note that the two categories of sections in the statute relating to 
reduction of rent and realisation of rent are distinct and severable, that the bill 
in its original form related only to reduction of rent and ge (4) came to be 
added only during the passage of the bill in the islature e two classes of 
sections are ndt so interwoven as to be inextricable. Reliance was placed on behalf 
of the petitioners on the following observations of Viscount Simon occurring in 
Attorney-General for Alberta v. Attorney-General for Canada? : 

“ This sort of question arises not i tly and is often raised (as in the present instance) 
by asking whether the legislation is tatra vires * cither in whole or in part’, but this does not mean that 
when Part IT is declared invalid what remains of the Act is to be examined bit by bit in order to deter- 


i been 

of the whole matter it can be assumed that the Legislature A DEE AA AAAA WL 
enacting the part that is wira vires at all.” 
Applying the above principles I should be prepared to hold that even if section 3 (4). 
is ultra ores of the Legislature the other portions of the statute relating to reduc- 
tion of rent would be valid. I am accordingly of opinion that Act XXX of 1947 
is not opposed to section 299 (2) of the Government of India Act, 1935; nor 
is it ultra vires of the powers of the Provincial Legislature and that it was therefore 
a valid piece of legislation when it was passed. 

Now I shall consider the second group of objections whether Act XXX of 1947 
became void under Article 13 of the Constitution as being inconsistent with the 
fundamental rights declared in Article 31 (2), Article 19 and Article 14. The 


1. (1947) 2MLLJ. 1at4 : LR. 74 I.A 12: 2. (1947) A.C. 503 at 518. 
ugin FEF. a8 E.C). 
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objections put forward on the basis of Article 31 (2) are identical with those urged 
in connection with section 299 (2) of the Government of India Act, 1935 and for 
the reasons already given they must be overruled. 


It has been strongly pressed upon us that the provisions of Act XXX of 1947 
are opposed to Article 19 (1) (f) as imposing restrictions on the rights of an owner 
to “‘ hold ” property and that th cou auth upheld as either reasonable or made 
in the interests of the public. Here again it is necessary to consider separately 
the provisions relating to reduction of rent and those relating to realisation of rent. 
It was argued by Mr. Kesava Iyengar who appeared for some of the petitioners 
that the Act avowedly reduced rents to a substantial extent and that it is therefore, 
an invasion of the right of the owner to hold pro which means, of course, his 
me to enjoy the income from the property. Indeed he argued that the reduction 
of rent payable to a landlord to any extent will be hit by Article 19 (1) (J). But 
the relationship of the landholder and the ryot in an estate has peculiar incidents 
attaching to it, many of them having their roots in custom. The rights of a land- 
lord in an estate are often variable and not seldom undefined. This is particularly 
so with reference to quantum of rent payable by ryots. Tenancy legislation has 
generally been directed to the ascertainment of these rights and it may be doubted 
whether Article 19 (1) (f) can in strictness be applied to such a legislation. The 
true scope of Article 19 (1) (f) is not to determine what rights a citizen possesses 
but only to confer on him a power to enjoy those rights to which he may be found 
to be entitled and the tenancy legislation which has for its object the determination 
of those rights cannot be said to be inconsistent with Article 19 (9) (f). Itis true 
that there been substantial reduction of rent and it is pessible to contend that 
this is much more than ascertainment of rights and in reality an ropriation 
thereof but then the claim of the ryots is that they are liable to pay o y what the 
tenants in the ryotwari arcas pay and that the excess which they have been paying 
is illegal exaction by the landholder and if the Legislature takes the view that this 
is the correct position, then the reduction of rent in estates to ryotwari levels will 
not deprive the landlord of what is justly due to him but would only limit his rights 
to what he is lawfully entitled. It is difficult to say that section 19 (1) (f) stands 
in the way of such a legislation. In any event I am prepared to hold that the Act 
is saved by Article 19 (5) as a reasonable limitation on the rights of the proprietor 
made in the interests of the public. The occasion for the legislation was that a 
large population of tenantry in the estates was groaning under a heavy rate of rent 
and the Act was passed for granting a relief to them. Such a legislation will be within 
Article 19 (5). This objection must accordingly be overruled. 


Mr. Vedantachariar appearing for some of the zamindars raised a contention 
which was special to them. In order to appreciate this contention it is necessary 
to bear in mind that in the definition of estates in the Madras Estates Land Act, 
section 3, clause (2), are comprised different varieties of them. The zamindars 
holding sanads under permanent settlement form one class. They are assessed 
to the payment of fixed peshkush to the Government. Then we have jagirdars 
who bear analogy to zamindars in the nature of their estates but differ from them 
in that there is no permanent settlement and no liability to pay peshkush. In 
this respect they resemble inamdars who hold estates either free of assessment or 
on payment of favourable rates of assessment. These three classes differ consi- 
derably among themselves though they have this in common that the tenants in 
all of them have occupancy rights. The reduction of rent must operate with varying 
effects on the several classes of landholders. The zamindars unlike others are under 
an obligation to pay peshkush which was fixed in relation to income from the 
estate. In their case reduction of rent must operate more harshly than on the 
jagirdars or inamdars who pay little or no assessment and in whose case the reduc- 
tion of rent is only a reduction of income. Now the contention of Mr. Vedanta- 
chariar is that-the effect of this legislation must be confiscatory so far as zamindars 
are concerned because if the ‘esiksh and cess and collection charges and other 
liabilities are deducted out of the reduced rent income there may be little or oe 
left for them out of the estate, if indeed there be not any deficiency to be made g 


+ 
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by them. He accordingly contended that if in the working of the Act the zamindar 
is unjustly deprived of his property he will be entitled to protection under Article 
‘tg (1) (f) and he relied on the cases in John H. Reagan v. The Farmers Loan and Trust 
Co.1 and Covington and Livington Turnpike Road Co.'v. Sandford *. In these cases 
certain Commissioners acting under the powers granted to them by the statute 
which created them fixed rates of tariff for railroad traffic in the former case and 
tolls in the latter. The complaint was that the rates were unreasonably high and 
unjust and amounted to destruction of rights of property. This contention was 
upheld, It might be conceded that by reducing the rent without reducing 

much injustice might result in particular cases. At the same time it must be 
remembered that Act XXX of 1947 operates only in respect of ryoti lands ; that 
zamindars have other valuable incomes such as forestry, fishery and so forth and 
private lands of the zamindars are also left untouched. It is, therefore, difficult 
to hold without more that the Act must necessarily deprive the zamindars as a 
class of their entire estate. It is just likely that some of them might be hit to such 
an extent as to bring their case within Article 19 (1) (f) and hae ee eee 
upon investigation of facts but we are now concerned only with validity o the 
legislation as a whole and there is no legal basis for holding that it is invalid. 


I shall now consider whether the provisions relating to collection of rents are 
bit by Article 19 (1) (f). It appears to me that this question is concluded by the 
decision of the Supreme Court in Charanjit Lal Chonda v. The Union of India’. 
There one of the contentions put forward by the shareholder was that the restric- 
tions placed on his right as a shareholder were void under Article 19 (1) (f). In 
dealing with this contention Mukherjee, J., observed : 


and dispose of any pro e : 

ra a ettered in any way. Ifto ‘hold’ a property means to possess it, there is no 
t of this right either for, as I have stated already, the acts complained of by the petitioner 

do not amount to dispossession of him from any property in the eye of law. It is argued that holding 

includes enjoyment of all benefits that are ordinarily attached to the ownership of a property. The 

enjoyment of the fruits of a is undoubtedly an incident of ownership. The pecuniary benefit, 

which a shareholder derives from bares he Folds, 

petitioner’s right in this respect.” 

Then dealing with the restrictions on the right of the shareholder to elect directors, 

pass resolutions or to institute proceedings in a Court of law the learned Judge 

observed : 

“In my opinion, these rights are privileges which are appurtenant to or flow from the 

of by themselves and taken independently they cannot be reckoned as propery ca 

of bei acquired, held or disposed of as is contemplated by Article rg (1) (J) of the itution.” 

Das, J., ae epee himself to the same effect, vide page 59. On this reasoning 

it must be held that no rights of the petitioners have been infrin under Article 


19 (1) because their title to the estate is unaffected, their right to di of it 
is untouched and their right to receive rent has been expressly . Iam 
also prepared to hold that the provisions of section 39 of Act of 1947 can be 
upheld as a reasonable restriction made in the general interests of the public under 


Article r9 (5). I have already held that the provisions ee to reduction of 
rent are reasonable and in the interests of the public. Section 3, clause (4) which is 
intended to give practical effect to the provisions relating to reduction of rent 
must also be held to be valid as being reasonable and in the interests of the public. 
To fix a reasonable rate of rent is not to bring home relief to the tenants so long as 
the landlords are unwilling to reconcile themselves to substantial reduction of 
rent which they had hitherto been receiving and resort to Courts might become 
n to work out the rights of the tenants. The relief might become slow 
and and it is this mar of affairs that is sought to be remedied by section 3 (4). 
‘The landlord does not thereby lose any of his cabanna rights ; on the other hand 
realisation of rent by the Government will be more speedy and less costly. Under 





1. 154 U.S. 361 : 98 Law Ed. 1014. 3. (1951) S-C-J. 29. 
2. ee U.S. 578 : 41 Law Ed. 560. 
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the circumstances these provisions must also be held to be valid. I am, therefore, 
of opinion that none of the provisions of Act XXX of 1947 infringes the fundamental 
rights under Article 19. 


It remains to deal with the contention of Mr. Kesava Aiyangar that the pro- 
visions of Act XXX of 1947 are opposed to Article 14 and that, therefore, it is 
invalid. This contention is lased upon Explanation 1 to section 2 that the special 
officer has power only to reduce rent and not to enhance it. It is stated that in 
the same estate the rates of rent vary with different tenants, that while many of 
them pay more than the ryotwari rates, some of them pay leas and that to authorise 
reduction of rent but not enhancement thereof is discrimination within Article 14. 
So argues the learned Advocate. But it has been held that Article 14 does not 
apply where there is classification and as the legislation has for its object the reduc- 
tion of rent where it is higher than the ryotwari rates, it is a legislation in respect 
of a class and not tao challenge under Article 14. Moreover, if even after 
the enactment of Act of 1947 there ' is difference in the rights of the several 
classes of tenants, that is not discrimination arisi by reason of the Act. The 
disparity in rates existed prior to the eee and it is no objection to the validity 
of the Act that it has not entirely obliterated the pre-existi inequalities. The 
case is analogous to that in Ramyilal v. Incomstax Officer, Mohindar Garh!. The 
facts of that case were that there was no income-tax law in the State of Nabha 
while the State of Kapurthala had one and after these States were integrated the 
residents of Nabha State were assessed to income-tax under the law of Pepsu Union. 
This rate was Š gher than the rates of income-tax in Kapurthala. Nabha contended 
that there was discrimination in that Kapurthala was paying less income-tax and 
that, therefore the Pepsu regulation was discriminatory under Article 14. The 
Supreme Court rejected this contention, Das, J., observing : 


“ The discrimination, if any was not brought about by the two Ordinances, but by the circum- 
praia a a edn Ob pes ha.” my 


The result then is that Act XXX of 1947 was valid when it was passed and 
has not become invalid under the Constitution and that Act VII of 1951 is also 
valid. 

I agree with the conclusions of my Lord the Chief Justice and in the order 
to be passed on these petitions. 

K.S. — Petitions dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. P. V. RAJAMANNAR, Chigf Justice AND MR. Justicg VENKATA- 
RAMA AIYAR. 


Sri Raju V. Chandra, Chudamani Dev. Bahadur Varu and others.. Petitioners * 
v 


The Madras State represented by the Collector of Srikakulam and 
others .. Respondents. 
Madras Estates Land (Reduction of Reni) Act (XXX Validity the ion whether 
alr probrty iors mot an = sols” lk ths tad Sat S a ae? gt Aet etim 


particular Procedure 
Code (V » Sects Wri be isswed—Constitution , Arti 
Co (Fofi J, metion a rit of mandamus—t{f to of India (1950), Article 226 


Madras Act XXX of 1947 is intra vires, and has not become void after the Constitution. In 
exceptional cases when on face of the record or on admitted facts, it is clear that a particular 
docs not fall within the definition of “ an estate” in section’ 3 (2) of the Madras Fatates 

Had Act amd Madras Act JOCK of roay i applied to ie the High Court can quash the order of 
the Government passed under section g (2) X Act of 1947. But in the majority of 
cases it may not be posible for the High with its limited scope of jurisdiction under Article 226 
af the Constitution to give relief to an applicant who alleges that his does not fall within 


the definition of “ estate.” In such cases the and ad would be of a 
suit. There can be no question that a suit to challenge the validity of an arda oe the Chey fa 


I. (1951) S.C.J. 203. 
* CO. M. Ps. Nos. 11740 of 1950, etc. 28th September, 1951. 
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made under section g of Madras Act XXX of 1947 on the ground that the Act itself does not apply 
to the property concerned would be maintainable. Where a suit is the proper and adequate remedy 
an order under Article 226 of the Constitution would not ordinarily be made. 

Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue a Writ of mandamus directIng the respondent 
to forbear from collecting the rents due to the petitioner from his tenants from 
fasli 1357 onwards, from interfering with the petitioner’s collection of rents due* 
to him from his tenants in respect of his Inam Shen pura Mc a, Palakunda 
Taluk, Vizagapatam District now of Srikakulam District and from taking any 

ings under Act XXX of 1947 as notified in Part I of the Fort St. George 
Gazetts, dated 8th August, 1950, as notification No. 5396 at page 2535, etc. 

V. Vedantachariar, T. Rangaswami Aiyangar, T. Krishnaswami Aipangar, K. Uma- 
maheswaram, A. Kuppuswami, C. V. Dhikshttalu and K. V. K. Sarma for Petitioners. 

The Advocate-General (V. K. Thiruvenkatachari) for the State. 

The Order of the Court was made by 

Lhe Chisf Fustice—These applications are directed against the orders issued by 
the Government under section 3 (2) of Madras Act XXX of 1947 reducing the rates 
of rent payable in respect of the estates of the several applicants. Two main 
grounds were taken in these applications, namely, (1) that Act XXX of 
1947 was ulira vires and in any event became void the Constitution and (2) 
that the Act did not apply to the properties owned by the applicants because they 
did not fall within the defritinn of “ estate ” in section 3 (2) of the Madras Estates 
Land Act I of 1908. 

The first ground has since been disposed of by our judgment in Rajah of Bobbili 
v. State of Madras (C.M.P. No. 894 of 1951, etc.)1 adverse to the applicants. 
The second ground remains. 


The Act applies to all estates as defined in section 3 (2) of the Madras Estates 
Land Act, 1908 [section 1 (2)]. The applicants deny that their properties fall 
within this definition. There is no provision in the Act itself under which any 
special ‘Tribunal is appointed to decide a dispute as to whether a particular property 
is or is not an estate within the meaning of the Act. Under section 2 (1) of the 
Act the Provincial Government is given the power to appoint a special officer 
in any estate or estates for the purpose of recommending fair and equitable rates 
of rent for the ryoti lands in such estate or estates. The rents as y approved 
by the Government are published in the Fort St. George Gazetts, under section 3 (2). 
It is obvious that if a particular property is not an estate, such property would 
not be governed by the provisions of the Act and any order published by the 
Government under gection 3 (2) of the Act would not be of any ice consequence 
or force. The question is: what is the remedy of the ieved owners of such 
properties when orders are published by the Government reducing the rates of rent 
in respect of them. In exceptional cases when on the face of the record or on 
admitted facts, it is clear that a icular property does not fall within the defi- 
nition of an estate in section 3 (2) of the Madras Estates Land Act, 1908, this Court 
can quash the order of the Government passed under section g (2). But in the 
majority of cases it may not be possible for this Court with its limited scope of 
Jurisdiction under Article 226 of the Constitution to give relief to an applicant 
who alleges that his property does not fall within the definition. In aE cases 
the proper and adequate remedy would be by way of a suit. There can be no 
question that a suit to challenge the validi an order of the Government made 
under section 3 of the Act'on the ground that the Act itself does not apply to the 
property concerned would be maintainable. There is nothing in the Act itself 
ousting the jurisdiction in this behalf. No doubt section 8 of the Act says that the 
validity of an order made under section 3 (2) shall not be liable to be questioned 
in any Court of law. But such provision will never apply to a case where there 
is initial lack of power in the Provincial Government to take any proceeding under 





1. (1952) 2 M.LJ. 174. 
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the Act. Before section 8 can apply, there must be an order which could be held to 
be a lawful order passed under the Act. Ifit is an order passed under the colour 
of the Act, the provision ‘cannot obviously apply. 


It has been held over and over again that when executive authorities in exercise 
or under colour of a statutory power interfere with the property of a subject im- 
properly and in excess of the limits authorised by law, the subject has a right to 
resort to the civil Court unless its jurisdiction has been taken away by express 
words or by clear implication. As their Lordships of the judicial Committee 
observed in Secretary of State for India v. Mask @ Co.', 

“ Tt is settled Iaw that the exclusion of the jurisdiction of the civil Courts is not to be readily 
inferred, but that such exclusion must cither pe oe or clearty implied. It is also 

i the Courts have jurisdiction to examine into 

cases where the provisions of the Act have not been com with, or the statutory tribunal has not 
acted in conformity with the fundamental principles of judicial procedure.” 
The Act expressly: applies only to certain subject-matter. If anything falls outside 
that subject-matter, then it follows that the Act cannot apply to such a thing. 
Even in such cases it may be when a special statutory tribunal has been created 
by the Act invested with power and jurisdiction to decide any dispute as to whether 
any particular property falls within or outside the Act, then, the jurisdiction of 
the civil Court is to that extent ousted. But in this case, as already pointed out, 
there is no such special tribunal. A civil Court would therefore have the juris- 
diction vested in it under section 9, Civil Procedure Gode, to decide the question 
whether particular property is or is not an “estate” within the Act in a suit 
instituted by any aggrieved party. 

A suit is the proper and adequate remedy under the circumstances, and as 
a rule an order under Article 226 would not be made when there is another proper 
and adequate remedy. These applications will therefore be dismissed. There’ 
will be no order as to costs. Under instructions from the Government, the 
Advocate-General states that in case any of the applicants intends to file a suit, 
the Government would waive their right to two months’ notice under section 80 
of the Civil Procedure Code. 


K.S. — Application dismissed. 
IN THE HIGH COURT OF ‘JUDICATURE AT MADRAS. 


Present :—Mnr. P. V. RajAMANNAR, Chief Justice AND MR. JUSTICE VENKATA- 
RAMA ATYAR. j 
S. Ananthakrishnan , .. Petitioner" 
v. 
The State of Madras , `.. Respondent. 
Constituticn of India (1950), RAU Lesa Act (IT of 1899) as amended by Madras 
ina. Ammineni Sa (KI 1922); oes a5—. rights to practise advocate s profes- 
slon—Power of Stats to tax—Reconciliation. : 
The stamp duty levied under Article go of Schedule I of the Indian Stamp Act or Article 25 of © 
Schedule 1-A of the Act as amended clin Madras spot ofthe same nature a the licence tax or privilege 
ee denne Ge peice of the cron aioe or-on win dic ae ee eae eae 
levy depending on practice emion or on which the practice a 
Pos a na wal piine iy Cona e ae mat ‘ways in which a lawyer can pursue his pro- 
i peivilege.of entitled as of mght to act and plead in 
the High Court he has got to be enrolled on the rolls of that Court. Enrolment consists in making 
an entry on the roll the Legislature says that the particular entry should bear ore duty- 
This en sie atatap duty tuo destroy. the peactice of tir creftaion TaN Oe dint it wei the 


guarani L 
be said in this case that the imposition of the stamp duty is hot a reasonable restriction and not in 
the interests i eagna dager So lang as the monetary exaction is, in the opinion of the 

Court, reasonable, it cannot be said that it is invalid as being unconstitutional. 


I. (1940) 2 MLJ. 140: LR. 67 LA. 22g: LL.R. 1940 Mad. 599 at 614 (P.C). 
*C. M. P. No. 7894 of 1951. 1gth October, 1951. 
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system of permits which eventually depends e iacreton A rane i T 
would be ethene system curtails any fundamental io Desai tai i Ea t 
3 Senior discretion to enrol or not to AREE oh qualified for being enrolled. 


There being thus neither discrımination nor any posibility of the exercise of naked arbitrary power, 
the ‘practice of the profesion is not dependent on the wall and please of any individual. 


The t to plead and act on behalf of suitors in Court is not a right fowing from citizenship- 
It is not a Citizen who is entitled to be enrolled as an Advocate. kven a foreigner if he 
the prescribed qualifications and ie can De ATO ae ia The exclusive right to repre- 


sent mitors in a Court which an really in the nature of a privilege though the 

fret AE It @ apeyiiee doai 20E AFI TAE OA e eA ent of the privilege there can be dis- 

crimination. Article 14 is a aufficient safeguard against any un ual treatment, The charge of a 
fos by way of levy. of raap duty for wich privilege cannot cannot be i as unconstitutional, 

Even if the right to act and plead is deemed to be a cea yer ia fe the right to practise the 

guaranteed under Artele 79 ( (g) there is Constitution to t such 

right wholly from the taxing power of tate. Article 26 ae ‘no tax shall be | except 


provisions of the 
revenue purpose then it is not invalid merely because it may adversely affect any of the fundamental 
rights. “lhis way of would tend to room for judicial review in exceptional cases. 
and a power in the Court to declare a particuler instance of taxation as unconstitutional. 
ee the enrolment fec snot with the object of deliberatay abridging or destroying the right to. 


carry on the legal profession nor is it so excessive and oppremive as to virtually abridge or destroy 
such right, it must be held proper and constitutional. 


Per Venkatarama Aipar, 7.—There is abundant authority for the ition that fundamenta 
rights are not immune taxation. The Stamp Act is 2 measure of taxation. The power to tax 
is an attribute of sovercignty, it carries with it the to determine when and how the tax shall be 
levied and it is no objection to its validity that it is levied before the commencement of the trade and 
not after. Hence the theory of AE aoo oe Oe fectaseatal t bemg 
void in the sense that the imposition of the tex as a condition precedent to the exercise of the pro- 
lay af eee ee cee es of the Constitution has no application. While the 
levy of income-tax cannot be the levy of profession tax might be challenged 
da thè groond- that it is Gnsessonable arid exvemive as tn be prohibitive of the right to carry on trade. 
ny O Wace 2 ee A ee ee ee 
of the right will, of course be a matter for determination by Courts m the same manner as questions. 
of reasonableness uùder Article 19, dapa (3) to (5). 

Petition pra that in the circumstances stated in the affidavit filed therewith 
the High Court be be pleased to declare that Article 25 of Schedule I-A of the 
Indian Stamp Act of 1899 as amended by the Madras Stamp Amendment Act of 
1g22 and further modified by Madras Act XVI of 1943 inoperative and ineffective 
in view of Article 13 (1), Aniden pA (1) (g) and Article 246 (1) read with Items 78 
and g6 of List I of the Seventh Schédule of the Constitution of India and that the 
petitioner is entitled to be enrolled as an Advocate without reference to Particle 25 
of Schedule I-A of the Madras Stamp Amendment Act, 1922. 


K. V. Vaenkatasubramania Atpar and P. Anandan Nambiar for Petitioners. 


The Advocate-General (V. K. Thiruvenkatachari) for the State Counsel (John: 
. and Row) for the State. 


The Judgment of the Court was delivered by 


The Chief Fustice.—This is an application made under Article 226 of the 
Constitution. The petitioner is a Law Graduate of the Madras University. 
to the Statements made in his affidavit in support of the application,, 
he has completed the prescribed term of apprenticeship and passed the Bar Council 
examinations in Practice and Procedure and has complied with all the require- 
ments prescribed under the rules framed by the Madras Bar Council under the 
Indian Bar Councils Act. He is an applicant to be admitted to the rolls of this. 
High Court as an advocate thereof. Elis complaint and the relief which he seeks 
from this Court are thus set out in the following paragraphs in his affidavit : 


“g. Iama citizen of India. Article 19 (1) Cacing the profemionof nv, aod with tat 
right to practise profemion. I am desirous casion of law, and with that 
wea, D apalied t be enrolled as an Advocate of this Ho le Court. 


4 Bote ee ke Tala Ge Geeta, Ae WIL Ab. Aas ee ao 
practise the profession of law before the High Court unless I have been enrolled as an Advocate 
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thereof. The Madras Stamp Amendment Act of 1g22, by Article 25 of Schedule I-A prescribes 
a fee of Rs. 625 for enrolment as an Advocate. 
5. I demre to bring to the consideration of this Honourable Court the question whether the 


read with Article rg (1). I submit, however, that whatever might have been the legahty or 
propriety of the impugned provisions prior to the coming into force of the Constitution, the same 

not be maintained inasmuch as seek to regulate enrolment not only by professional quali- 
fications or merit but also by consideration as to payment of fees. 

* ” * * * * * 
7. It is therefore just and necessary that this Honourable Court should be pleased to make 

an order declaring that Article 25 of Schedule I-A of the Madras Stamp Amendment Act, 1922, 
is void, meffective and inoperative, and I be entitled to be enrolled as an Advocate of this Honourable 
‘Court, the said Article notwi 3 and to pass such other order or orders as this Honourable 
‘Court may in the circumstances deem fit to pas.” 

The material provisions relating to the enrolment of legal practitioners as 
advocates of the High Court are as follows: So far as the Chartered High Courts 
‘are concerned, one of the clauses of the Letters Patent (clause g in the Letters 
Patent granted to this Court) authorised and empowered the said High Court 

“ to approve, admit and enrol such and so many Advocates, Vakeels and Attorneys, as to 
the said Court shall seem meet.” > 
‘Such Advocates and Attorneys were authorised to appear for the suitors of the 
said High Court, and - 

“to plead or to act, or to plead and act for the said suitors, according as the said High Court 
-may by its :ules and direction, determine and rubject to such rules and directions.” 

By another clause (clause 10 of the Madras Letters Patent) it was provided that : 

“No person whatsoever but such Advocates, Vakeels or Attorneys shall be allowed to act or 

‘to plead for or on behalf of any suitor in the said High Court, except that any suitor shall be allowed 
to appear, plead or act on his own behalf, or on behalf of 2 co-mitor.” 
As regards a High Court established by Royal Charter, section 41 of the Legal 
Practitioners Act of 1879 provided that such a High Court may from time to time 
with the previous sanction of the Provincial Government make rules as to the 
qualifications and admission of proper persons to be Advocates of the Court, and 
“subject to such rules may enrol such and so many advocates as it thinks fit. 


The Indian Bar Councils Act of 1926 contains provisions regarding the admission . 
and enrolment of Advocates. Section 8 (1) says that: 

“ No person shall be entitled as of right to practise i Court unless his name is entered 
.in the roll of the Advocates of the High Court huaintained antec is Act.” a 
Sub-settion (2) of the same section enjoins the High Court to prepare and maintain 
a roll of Advocates. The proviso is important for the purpose of this application. 
It runs thus: 


in the case of the persons referred to in clause (e) and in other cases such amount as may be prescribed.” 

Section 3 of the Indian Stamp Act II of 1899 enacts that the instruments 
mentioned in Schedule I shall be chargeable with duty of the amount indicated 
in that schedule as the proper duty therefor subject to exceptions with which we 
-are not concerned. Item 30 of Schedule I is as follows : 

“ Entry as an Advocate, Vakeel or Attorney on the roll of any High Court (under the Indian 
-Bar Councils Act, 1926) or in exercise of the powers conferred on such Court by Letters Patent or by 
the Legal Practitioners Act, 1884: : 

(a) in the case of an advocate or vakil—five hundred rupees ; ‘ 

(b) in the case of an attorney—two hundred and fifty rupees. 

ioa : Entry of an Ad Vakeel or A the roll 
Ree Enty ed in a Bligh E ttorney on of any High Court when he 
By the Madras Stamp (Amendment) Act VI of 1922, the duty was increased from 
Rs, 500 to Rs. 625 in the case of Advocates and in the case of Attorneys to Rs. 9312-8-0. 
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The entire argument of Mr. K. V. Venkatasubramania Aiyar, learned counsel 
for the petitioner was built upon Article 19 (1) (g) which declares the right of 
citizen “* to practise any profession or to on any occupation, trade or business.” 
Clause (6) of the same Article no doubt indicates that the exercise of this right may 
be curtailed by the imposition of reasonable restrictions in the interests of the gene- 
ral public. It also saves laws prescribing professional or technical qualifications 
necessary for practising any profession or carrying on any occupation, trade or busi- 
n¢ss. But petitioner’s counsel contended that the payment of the stamp duty cannot 
be said to be a qualification necessary for practising the profession. He further 
contended that the levy of this duty cannot amount to a reasonable restrictiom 
onthe exercise of the right. 

Learned counsel did not deny the power of the State to impose taxes. He 
even conceded that a citizen could not claim exemption from the taxing power 
of the State simply because he was exercising one of the fundamental rights guaran- 
teed to him by the Constitution for instance, a citizen could not claim exem 
tion from income-tax simply because the tax is levied on the income derived 
practising a profession or carrying on a trade. But he contended that the taxing . 
power of a State could not be used to im a monetary exaction by way of a condi- 
tion precedent to the exercise of a fundamental right, though there may be cases 
in w. ihc: Fyiteme of easag can beuti anda aerated fee fou he gant of 
a licence may be collected, provided the monetary exaction was a legitimate licence 
fee and not a tax intended for the augmentation of revenue in the guise of a licence 
fee. The basic proposition developed in his argument was this that the freedom 
guaranteed by our Constitution cannot be subjected to advance restraint by 
the plenary taxing power of the State. For this proposition he sought support 
mee es decisions of the Supreme Court of the United States. 

e first decision on which he relied is that in Grosjean v. American Press Cot. 

The impugned provision in that case was contained in an Act of the Legislature 
of Louisiana which ran as follows : 

“That every person, firm, association or corporation, domestic or foreign, engaged in the 


business of selling, or making any for, advertising or for advertisement, whether printed 
or published, or to be printed or i in any newspaper, magazine, periodical or tion 
whatever having a ci of more than 20,000 copies per week, or displayed and exhibited, or 


to all other taxes and licences levied and in this State, pay a licence tax for the privilege of 
engaging in such business in this State of two per cent. of the gross receipts of such business.” 
The Act required everyone subject to the tax to file a sworn report every three 
months showing the amount and the gross receipts from the business and 
the resulting tax must be paid when the report was filed. Failure to file 
the report or pay the tax constituted a misdemeanour punishable with 
fine or imprisonment or both. The validity of the Act was assailed as violating 
the Constitution in that it abridged the freedom of the Press in contravention of 
the due process clause contained in clause (1) of the fourteenth amendment. The 
first amendment Po that Congress make no law abridging the freedom 
of speech or of the Press. Though this provision did not relate to the States, it 
was wèll established that the States were precluded likewise from abridging the 
freedom of speech or of the Press by force of the due process clause of the fourteenth 
amendment. Mr. Justice Sutherland delivered the opinion of the Court. He 
reviewed the history and circumstances which led to the adoption of the abridg- 
ment clause of the first amendment which expressed one of those 

© fundamental principles of liberty and justice which le at the base of all cur civil and 
political institutions ’’. 
The object of the constitutional provisions contained in the first and the 
fourteenth amendment was to prevent previous restraints on publication. 
Liberty of the Press meant principally although not exclusively immunity from 
previous restraints or censorship. The reasons given for the conclusion of the 
Court that the tax in question was unconstitutional under the due process clause, 
cm git aa om of the Press are best given in the words of the learned 

u : 
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“Tt is not intended by fig: aioe oe ee Tiare auld 06: epee dead ee Seen ee 


immmme from any of the ordinary forms of taxation for of the Coreinae But i not 

an ordinary form of tax, but one single in kind, with a history misuse against 

freedom of the è . The tax here i i not because it takes moncy from the 
of the that were all, a wholly different question would be presented. It is bad 


constitutional guaran , Govern: 
ment and the e. To allow it to be fettered is to fetter ourselves Taaa The form in which 
the tax is i is in itself Itis not measured or limited by the volume of advertises 


ments are carried, with the plain puspese of posalinng the publakers and curing the circulation 
are carri 
a ied, ee Le ag penalising the curtailing 

I do not nest this case as an authority for the proposition advanced 
by learned counsel for the petitioner. It will be noticed that the tax was not imposed 
in advance. The payment of the tax was not a condition precedent to the publi- 
cation of the journal. Periodical reports had to be filed and along with them the 
tax was payable according to the receipts. As I understand it, the decision in 
that case really rested on the circumstance that there was an ulterior bad motive 
behind the enactment. It was a deliberate and calculated device to sera 

up of newspapers. As pointed out: in Mebes v. White Plains iais Co.? 

in me in the Groga san case? : 

a es R A 
with volume of circulation.’ 
In my opinion the Grosjean case? is not in there. I doubt if the Court which 
decided Grosyean’s case?, would have bait a non-discriminatory tax on advertise- 
ments as such unconstitutional. Even if much a decision was possible on an inter- 
pretation of the American Constitution, I do not think it would have applica- 
tion to a case arising under our Constitution, because Article 269 of our Constitu- 
tion mentions among the duties and taxes which shall be levied and collected by 
the Government of India and assigned to the States “ taxes on the sale or purchase 
of newspapers and on advertisements published therein ”. 


The next set of cases ere on aes learned counsel for the petitioner deals with 
the freedom of religi the American Constitution. In Jones v. 
Opeltka®, the majority of her jiu Judges ee the Supreme Court held that a State may 
without violation of the constitutional tees of freedom of ion and freedom 
of speech and Press, exact a reasonable and non-discriminatory licence fee from 
religious adherents engaged in the sale of religious books and Tabie throu 
the ordinary methods used in commercial canvassing. The ratio decidendi of i 
decision of the Court is contained in the opinion delivered by Mr. Justice Reed 
and is thus expressed : 


“ When proponents of religious or social theories use the ordinary commercial methods of saics 
of articles to raise propaganda it is natural and proper exercise of the power of the State to 
charge reasonable fees for the privilege of canvassing.” 


Ta Justice Stone and Mr. Justice Murphy delivered dissenting opinions in which 
Mr. Justice Black and Mr. Justice Douglas concurred. The Chief Justice under- 
the purpose of the ordinances to be suppression of the distribution of religious 

lietanie. He said : 

“The taxes are insupportable cither as a tax on the dissemination of ideas or as a tax on the 
collection of funds for religious For on its face a flat licence tax restrains in advance the 
freedom taxed and tends i to suppress its exercise. The first Ameidment er all liws 

freedom of Press and religioon, not merely some laws or all except tax laws . Freedom 
of Press and religion, explicitly guaranteed by the must at least be entitled to the same 
freedom from burdensome taxation which it has been that the more general phraseology 
of the commerce clause has extended to inter-state commerce ; > + In its potency as a prior 
restraint on publication the flat licence tax falls short only of outright censorship or suppression.” 

Mr. Justice Murphy is his dissenting opinion observed : 

“But whetever the amount, the taxes are in reality taxes upon the dissemination of religious 
ideas, a disscmination carried on by the distribution of religious literature for religious reasons e 








1 


1. 927 U.S. 128: ço Law. Ed. 607. 3. 316 U.S. 584: 86 Law. Ed.’ 1691. 
2. 297 U.S. 293: 80 Law. Ed. 660. 
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and not for personal profit. As such they place a burden on freedom of speech, freedom ef the Press, 
and the exercise of religion even if the estion of amount is leid aside .... The cxercue 
without commercial motives of freedom speech, freedom of the Press, or freedom of worship are 
not proper sources of taxation for general revenue pruposes.” ` 
Mr. Justice Black who also dissented tersely put his point of view thus : 

“ The opinion of the Court sanctions a device which i inion suppresses or tends to 
the fice extreme of a slgon prasad by a minor group ne h lakes Ri Certainly our ' 
democratic form of government ioning under the historic of Rights has a high responubility 
to accommodate itself to the religious views af minorities however unpopular and unorthodox those 
views may be.” 

The majority view which prevailed in Jones v. Opelikat, was overruled shortly 
after that decision in Murdock v. Pennsyloama*. In that case the impugned Ordi- 
nance provided that all persons canvassing for or soliciting orders for goods, paint- 
ings, pictures, or merchandise of any kind shall be required to procure from the 
a Sag a Caan eee EEOC certain sums according 
to the time for which the said licence shall be granted. e rates were : for one 
day1} dollars, for one wer pene i for 2 weeks 12 dollars and for 3 weeks 20 dollars. 
The persons who impugned the Ordinance were members of a sect known as chovah’s 
witnesses. They went about from door to door distributing literature an soliciting 
people to purchase certain religious books and pamphlets. Mr. Justice Douglas 
delivered the opinion of the Court. His approach to the discussion of the question 
is significant. After referring to tHe first amendment which the fourteenth 
amendment makes applicable to the States and which declares that Congress 
shall make no law respecting an establishment of religion or prohibiting the free 
exercise thereof or abridging the freedom of speech or of the Press, observed, 

“Tt could hardly be denied that a tax laid ifically on the exercise of those freedoms would 
be unconstitutional. Yet the licence tax i by this Ordinance is in substance just that.” 
After dealing with the religious practice of Jehovah’s witnesses and their type of 
evangelism, the learned Judge rejected the contention that when a religious sect 
uses ordi commercial methods of sales of articles to raise propaganda funds, 
it is pro or the State to charge reasonable fees for the pri ileges of canvassing 
and said : 

“ But the mere fact that the religious literature is ‘sold’ by itinerant preackers rather than 
* donated’ does not transform into a ial enterprise.” 

Considerable reliance was placed by petitioner’s learned counsel on the following 
passage in the opinion of the Court: 
“ We do not mean to say that religious and the Press are free from all financial burdens 
of Government. See Grosjeen v. American Press Co.?. We bave here something quite different, for 
from a tax on the income of one who engages in religious activities or a tax on property 


of a privilege is the power to control or suppress its enjoyment... - In all of these cases the imuance 
of the permit or licence is dependent on the payment of a licence tax. And the licence tax is fired 


regulatory 
activities in question. It is in no way apportioned. It is a fiat licence tax levied and co asa 
condition to the pursuit of activities whose enjoyment is guaranteed by the first amendment.” 
Reed and Frankfurter, JJ., delivered dissenting opinions. Mr. Justice Frank- 
furter very forcibly put forth the opposite view. He said : 
“ Nor can a tax be invalidated merely because it falls upon activities which constitute an exercise 
of a comstiutional right .... It is certainly true that the protection afforded the freedom of 


Stax misht be invalid if it invidiously singled out newspapers publishing for burdens 
of taxation or imposed upon them in such ways as to encroach on the essential scope a free press.” 
According to the learned Judge, the question really turned on the nature of the 
condition imposed and the extent to which it hinders or restricts the exercise of 
the privilege. He very lucidly draws the distinction between the use and the abuse 


1. 316 US. 584: 86 Law. Ed. 1691. 3. 297 U.S. 293: 80 Law. Ed. 660. 
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of the power to tax. The fact that the power can be perverted does not mean 
that every exercise of the power is a perversion of the wer. If a tax indirectly 
suppresses or controls the enjoyment of a constitutio privilege which a Legisla- 
ture cannot directly suppress or control, of course, it is bad. But if it does not, 
it is irrelevant that some other tax would have that effect. The learned Judge 
posed the ultimate question thus: 

“ The ultimate question in determining the constitutionality of a tax measure is—has the State 
given something for which it can sak a reum” TER = : 
and answers the question : 

“ There be no doubt that these petiti like all who the have received th 

ee can ere petitioners, use streets, c 


He found that the taxes in question did not actually cramp the activities pursued 
by the petitioners to promote their religious beliefs. He was therefore of opinion 
that the ordinance was valid. In Follett v. McCormic}, the principle laid down in 
Murdock’s case? was aeped and an Ordinance levying a licence tax on the occupa- 
tion of a book agent from a distributor of religious benk was declared to be 
unconstitutional as the guarantee of religious freedom precluded any exaction from 
a person who was engaged in spreading his religious beliefs by the distribution 
of religious literature, although such person’s activities were confined to his resi- 
dential town and he depended for his livelihood on contributions expected in return 
for the literature distributed. Mr. Justice Douglas who delivered the leading 
Judgment observed inter alta after referring to Jomes v. Opelika? and Murdock v. 
Pennsploania*, thus : : 
“In those cases members of Jehovah's witnesses had also been found guilty of ‘ ing’ or 
“ selling’ literature within the meaning of the local Ordinances. But since they were ina 
‘ religious ’ rather than a ‘ commercial’ venture, we held that the constitutionality of the i 
might pot be measured by the standards governing the sales of wares and merchandise by hucksters 
other merchants. “ rE | Wye feodom of speech, freedom of religion are in a erred 
portion” (Murdock v. Pennsyloania)*. We emphasised t ‘inherent vice and evil’ of the flat 
cence tax thac ıt restrains jı advanc.: those ‘constitutional Liberties’ and inevitably tends to 


suppress their exercise.” 

So far as I am able to follow the reasoning of the dissenting judgments in 
Jones v. Opelika? which was practically adopted as the opinion of the Conrt in the 
subsequent Murdock’s case*, it is thus : that the freedom of religion guaranteed by the 
first and the fourteenth amendments cannot in any manner be curtailedor epee 
by any law which imposes a monetary levy on the exercise of that freedom. e 
exemption is not only from the plenary taxing power which when abused may 
„even destroy the very exercise of the right ; the exemption is also from the operation. 
of the licensing power of the State and liability even to a nominal fee. The political 
history of the United States from its origins in the founding by the Pilgrim Fathers. 
had not a little to do with the views of the Supreme Court on the subject of religious 
freedom. Though there is no necessary inconsistency between the taxing power 
and the exercise of the fundamental rights, nevertheless in the case of religious. 
freedom, it looks as if an exception is made and the exercise of this freedom is. 
deemed to be outside the purview of the power of taxation. 


All the cases referred to us demonstrate amply the distinction drawn over 
and over again “by the Supreme Court between the exercise of religious freedom 
and the exercise of secular rights. Sometimes the lines drawn between God and 
the pocket book are too fine, but that such lines are ted is clear from the follow- 
ing passage in the judgment of Mr. Justice Murphy in Follet v. McCormick? : 

“There is an obvious difference between taxing commercial property and investments under- 
taken for profit, whatever use is made of the income, and laying a tax directly on an activity thet is 
Fags ; religious in purpose and character or on an exercise of the privilege of free speech and 
ree publication.” 

In Lovell v. Griffint, a Municipal Ordinance prohibiting the distribution without 
a permit of circulars and books advertising, or literature of any kind, whether 
a aaam aa amaaa I 


1. gar U.S. 579: 88 Law. Ed. 938. 3. 916 U.S. 584: 86 Law. Ed. 1691. 
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‘delivered free or sold was held to be invalid on its face as infringing the constitutional 
freedom of the press. This case also related to Jehovah’s witnesses who followed 
the practice of distributing pamphlets of a-religious nature. Chief Justice Hughes 
who delivered the opinion of the Court said: N : 
' “ We think that the ordinance is invalid on its face. Whatever the motive which induced its 
adoption, its character is such that it strikes at the very foundation of the freedom of the press by 
‘subjecting it to licence and censorship.” 
In Valentine v. Chresternsen!, the Supreme Court upheld the Scaling eee! of 
a Municipal regulation prohibiting the distribution in city streets of handbills 
bearing on one side a protest against action taken by public officials and on the 
-other advertising matter, where the affixing of the protest to the advertising circular 
was with the intent and for the purpose of evading the prohibition of a city Ordi- 
nance forbidding distribution in the City’s streets of commercial and business 
advertising matter. The learned Judges were clear that the Constitution imposes 
no restraint on Government as respects purely commercial advertising. 
Mr. Venkatasubramania Aiyar argued with considerable force that the exercise 
-of a fundamental right guaranteed by the Constitution cannot be made subject to 
-an advance tax, because the general ing power is plenary in nature and cannot 
‘be controlled by Courts. He referred to the well-known dictum of Marshall, C.J., 
‘that “ The power to tax is the power to destroy,” and ed that if advance 
taxation is permitted, it may resale. in the total destruction of the"right itself. He 
cited to us McCray v. United States*, for the proposition that the’ motives or pur- 
“poses of the Legislature in enacting a tax are not open to judicial eng iry and the 
‘Court has no jurisdiction to enquire into the reasonableness of the rate of tax. In 
that case artificially coloured oleo-margarine was subject to a higher rate of taxation 
than oleo-margarine not so coloured. It was held that though the effect of the 
tax may be to suppress the manufacture of the article, that circumstance did not 
render it invalid and any implied constitutional prohibition which might prevent 
‘the destruction of fundamental rights which it is the duty of free government 
to safeguard could not be invoked to invalidate the said taxation. ough the 
‘point was not decided, Mr. Justice White who delivered the opinion of the Court 
was willing to concede that if by the perverted exercise of the power of taxation, 
so great an abuse was manifest as to destroy fundamental ri hts which no free 
government could constitutionally violate, then it would be the uty of the judiciary 
to hold such acts to be void. 


Mr. Venkatasubramania Aiyar referred us to three decisions of the American 
Supreme Court which held certain acts.of States,to be invalid on the ground that 
they encroached on the field of the Congress and vice versa. But I do not find them 

relevant to a discussion of the questions arising in this case except ib] 
as instances of the general rule that what cannot bed ce directly ae be dane 
indirectly. I shall refer briefly to these three cases. In Child Labour Tax case*, 
the Congress made a law imposing a tax of ten per cent. of the net profits of the 
year upon an employer who knowingly employed during any portion of the taxable 
year a child within a particular prescri age limit hich war held to he Tarald 
Se ey Thie Congress to use the so-called tax as a penalty for the 
‘employment of child labour in the States which under the Constitution was exclu- 
sively a matter for the State Legislature. As Chief Justice Taft remarked the 
tax in question was 

“a to coerce c of a State to act as Co s wishes them to act in respect of a 
matter sept the pacar the State Government 1 nder the Federal Ccnstitution,”’ 

In Panhandle Oil Co. v. Mississipi Ex. Rel. Knox‘, the State of Mississipi im 
a tax on a gasoline sold to the Federal Government for the use of its Coast Guard 
Fleet and its Veteran’s hospital. The tax was held to be unconstitutional, because 
it interfered with the rights of the United States which had been empowered to 
operate the fleet and the hospital. ; 


1. 316 U.S. 52: 86 Law Ed. 1262, 3- 66 Law Ed 817. 
2. 195 U.S. 27: 49 Law Ed. 78. . 4- 277 U.S. 218 : 74 Law Ed. 857. 
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“ The States may not burden or interfere with the exertion of national power or make it a source 
of revenue or take funds raised or tex the means used for the performance of Federal func- 
tions.” (Per Butler, J.) i 
In Ingles v. Morf’, a State exaction which burdened and interfered with inter-state 
commerce was declared to be unconstitutional. The State of California passed 
a statute imposing a permit fee for the movement from without the State over its 
highways of motor vehicles for the purpose of selling or offering them, for sale. 
It was sought to be justified as intending to reimburse the State for the added 
_ expense which it may incur for the administration and enforcement of the Act, 

and the expense of policing the highways. But the amount of the fee was shown 
to greatly exceed these expenses. It was therefore held that the permit fee unduly 
interfered with the right of inter-state commerce. It was held that to justify the 
exaction by a State of a money payment burdening inter-state commerce, it must 
affirmatively appear, either from the statute itself or from the use of the money 
collected that it is demanded as reimbursement for the expense of providing 
facilities or of enforcing regulations of the commerce which are within the State’s 
constitutional powers. 

As I said before, none of these cases is directly in point. The stamp duty 
levied on the entry in the rolls is not in pari materia with the permit fee or the other 
taxes with which these cases were concerned. 

Learned counsel for the petitioner cited to us Bradwell v. Illinois?. In that 
case the Supreme Court of Illinois refused to grant the plaintiff (Myra Bradwell) 
a licence to practise law in the Courts of that State on the ground that females 
were not cligible under the laws of that State. It was held that the refusal did 
not violate a provision of the Constitution. The ground of the decision was that the 
right to practise law in the State Courts was neither a privilege nor any immunity of 
a citizen of the United States within the meaning of the first section of the fourteenth 
Article of the Amendment of the Constitution. Mr. Justice Miller who delivered 
the opinion of the Court pointed out that the right to admission to practise in the 
Courts of a State in no sense depends on the citizenship of the United States and 
has never been made to depend on such citizenship at all. Mention was made 
of the fact that many prominent and distinguished lawyers had been admitted 
to practise in the State and in the Federal Courts who were not citizens either of 
the United States or of any State. No doubt, reference was made to the opinion 
of the Court in the Slaughter House cases recently delivered in support of the 

roposition that the right to control and te the granting of licences to practise 

w in the Courts of a State was one of the powers which are not transferred for 
its protection to the Federal Government. But we are not really concerned with 
this aspect of the case. Mr. Venkatasubramania Aiyar contended that this decision 
-should no longer be deemed to be good law having regard to the change in the 
attitude of the Supreme Court in construing the fourteenth amendment. There is. 
great force in the contention, because there can be no doubt that it was the cons- 
truction put forward in Mr. Justice Field’s dissenting opinion that subsequently 
prevailed. Mr. Justice Sutherland ing for the Court in a later case, Colgate 
v. Harveg?, said that the right of a citizen of the United States to engage in business 
or to transact any lawful business is a privilege attributable to his national citizenship. 
But so far as I have been able to see there been no disapproval of this decision 
either in subsequent decisions of the aE Court or even in recognised text- 
books on American Constitutional law. How the principle underlying this decision 
applies to the case before us will be considered later on. 

Re Summers* also deals with lawyers, but it is not of much assistance to us. 
A state Court (Illinois) refused an application for admission to the Bar on the 
ground that the applicant, because of a conscientious belief in non-violence, could 
not take in good faith the required oath to support the State Constitution, where 
such support is construed to include willingness to serve in the State militia 
when required. It was held that the refusal was proper and did not violate the 





1. 300 U.S. 290 : 81 Law Ed. 65g. 3. 296 U.S. 404: 80 Law Ed. 299. 
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freedom of religion which the Fourteenth Amendment secured against the State 

_ action. The decision in this case was based to a large extent on two earlier cases, 
namely, States v. Schwimmer) ‘and United States v. Macintosh? in which it had been held 
that an alien who refused to pledge military service was not entitled to be admitted 
to citizenship of the United States as of right. The authority of this decision (Re 
Summers?) must be deemed to have disappeared with the subsequent decision of 
the Court in Girouard v. United States* which overruled the two decisions on which 
it was based. $ ; 

Mr. Venkatasubramania Aiyar’s argument in brief was that any exaction 
by way of a-tax or otherwise as a condition to the exercise of any of the freedoms 
guaranteed by the constitution would be unconstitutional. A citizen cannot be 
compelled to purchase for a price what has been granted to him by the consti- 
tution. Whether it be called a privilege tax or a license tax or a chise tax 
or occupational tax, if the right to practise a profession is to depend on the pay- 
ment of a tax, then, it would amount to an abridgment, if not, a total denial of 
that right. In proper cases the State may introduce a #stem of licensing in the 
interests of the general public and incidentally charge a fee for the licence which 
‘may be granted ; but if the licence fee is too excessive to be really considered as 
a licence fee and partakes of the nature of plenary taxation, there would be an 
infringement of the freedom guaranteed by constitution. 

The learned Advocate-General sought to meet the petitioner’s case by taking 

_ his stand on the position that here was a tax which the State was empowered to 
levy and once it is found that the State was competent and within its powers in 
oe eae the tax, there could be no question of any infringement of fundamental 
rights, though incidentally the enjoyment of such fundamental rights may be more 
or less affected. He refused to accept the distinctibn drawn by petitioner’s counsel 
between taxation prior to and as condition of the exercise of the right and subse- 

uent taxation on the exercise of the right. He analysed the cases relied on}by 

e petitioner’s learned counsel to show that this distinction was not considered 
material in any of the decisions relied on. Gragean case* really dealt with a tax 
on advertisements and would not have been held to have been invalid as such but 
for the fact that the Court knew that the dominant purpose of the Ordinance”was. 
not the realisation of revenue but the suppression of certain newspapers. The 
Court found in that case that it was not an ordinary case of tax but had a long 
history of hostile misuse of State power behind it. The cases dealing with Jehovah’s 
witnesses which revealed the swing of the pendulum in the view of the Supreme 
Court on the scope and extent of religious freedom ‘turned on the peculiar history 
of that country and an anxiety to safeguard against religious persecution of any 
sort whatever. 

The learned Advocate-General contended that the American Supreme Court 


did not recognise an unrestricted privilege to engage in a business as guaranteed 
by the Constitution and on this point it ap to me that even Mr. Venkata- 
subramania Aiyar was willing to confess t occupational freedom was not so: 


well established in the United States as the freedom of speech and freedom of reli- 
gion. In Nebbea v. New York*, it was held that a State Statute establishing a milk 
control board with power to fix the minimum and maximum retail prices of milk 
and ee unlawful for any milk dealer to sell or buy milk at a price less or more 
than that fixed by the Board was valid and did not violate the due process clause 
of the Fourteenth Amendment. The Court observed (there was no dissent) : 

“ The Constitution does not guarantee the unrestricted pri to in a business or to 
conduct it as ane pleases. Cos eras ce tasnee mas be Dekel sod Ce E in nda 
a business, or to pursuc a calling may be iti id 
In Federal Communications Commission v. Pottsville Broadcasting Co.7, the Court had 
to deal with the scheme for the regulation of Radio Broadcasting contained in the 
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z ‘> Federal Communications Act, 1934, as amended in 1937. Apprehending that in 

the absence of Government Control, the public interest might e subordinated to 
monopolistic domination, in the broadcasting field, the Congress provided for a 
system of permits and licences. The Communications Commission was entrusted 
with the power of granting or refusing licences, which could not however be granted 
for longer than three years. In granting or withholding permits for the construc- 
tion of stations, and ih granting, denying, or revoking licences for the o 
tion of stations, public convenience, interest or necessity was to be the guiding 
factor in ,the exercise ‘of the Commission’s discretion. The learned Advocate- 
‘General also cited to us reports of the decisions of the State Supreme Court in which 
it has been assumed that-the State has got a right to say who should enter a parti- 
“cular trade and under what‘conditions. Even under our constitution, the State 
can impose conditions and prescribe professional or technical qualifications neces- 
sary, for practising in any profession or carrying on any occupation, trade or busi- 
ness [see Article 19 (6)]. 

It was therefore cOntended by the learned Advocate-General that de State 
could make a law making it incum set os on-a person who desired to practise in par- 
ticular Courts of the land to be enrolled as advocates of that Court. If so much 
is conceded, then the next step is to recognise that it is the entry of enrolment that 
is the subject of the stamp levy. 

Much was not said at the Bar as to what exactly is comprised in the face 
to practise a profession guaranteed under Article 19 (1) (g). Taking the 
fession of law, what does this right consist in? Is the effect of Article 19 (1 
confer on every person who may be otherwise qualified the right to practise in 
any Court in-the land? I see nothing in Article 19 (1) (g) to justify the con- 
clusion that this Court or any other High Court or Su e Court cannot lay 
down rules for the admission of advocates who alone will be permitted to represent 
the suitors befofe them. On the other hand the clauses in the Letters Patent granted 
to the Chartered High Courts to which reference was made earlier on in this judg- 
ment clearly confer on the h Courts the power to virtually prevent even q 
fied persons ther than the advocates on their rolls to plead and act before them 
on behalf of suitors. This power of the High Court been continued under 
Article 225 of the Constitution. The Bar Councils Act recognises this right and 
lays down that only the persons enrolled as advocates of a particular-High Court 
have certain rights of audience. It was not contended before us that all’ these 
Provisions were invalid. Though Mr. Venkatasubramania Aiyar would not 
concede in so many terms, he was not willing to challenge the power of the State 
to make it compulsory that every lawyer should obtain a licence before he could 
be allowed to practise before the Courts of the land. But he contended that 
“there could not be an advance plenary tax on which the right to practise would 
depend. 

I do not consider that the stamp duty levied under Article 30 of Schedule I of 
the Indian Stamp Act or Article 25 of Schedule 1-A of the Act as amended in Madras 
is of the same nature as the licence tax or privilege tax examples of which are to 
be found in some of the American cases, e.g., Grosean’s case) and Murdoch's case*. 
It is not a periodical and recurring levy depending on the practice of the profession 
or on which the practice of the profession depends. Besides acting and pl 
in Courts there are many ways in which a lawyer can pursue his profession an 
he is free to so practise his profession. If any one wants the additional privilege 
of being entitled as of right to act and plead in the High Court he has got to be 

in the rolls of that Court. Enrolment consists in making an entry in the 
roll. So far it was not suggested there was anything unconstitutional. It is at 
this point the ag Faas says that the particular entry should bear a stamp duty. 
It was not d that this entry would be an instrument as defined in the Indian 
Stamp Act. It was not contended that this Court could go into ae uestion as 
to what is the proper stamp duty leviable. It was not all ere is no 


+ 
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1 agree with tne itarned Advocate-General that the 
not proceed on.a distinction between what I may call adv 
tion subsequent to the exercise of any fundamental rig 
the licence tax was levied periodically after the publication o 
on its circulation. Nevertheless, the Court held that the (€ 
licence tax was unconstitutional. 


I agree with the learned counsel for the petitioner th: 
which eventually depends on the discretion of executive a 
when the system curtails any fundamental right. But in 
was not suggested that it is any body’s discretion to enrol 
otherwise qualified for being enrolled. There is neither 
possibility of the exercise of naked arbitrary power. The 
sion is not dependent on the will and pleasure of any official 


After consideration of the arguments of counsel ar 
to us, and an examination of the provisions of our Cons 
should govern the decision of this case, I have come to th 
The right to plead and act on behalf of suitors in a Cow 
from citizenship. The reasoning in Bradwell v. Illtonois' 
bad law even to this day. It is not. only a citizen who is 
as an advocate of this Court. Even a foreigner, if he fulf 
fications and requirements, can be enrolled as such. | 
represent suitors in Court which an advocate possesses is 
a privilege, though the fact that it isa privilege does 


conferment of the nrivilece there can he diseriminatan 


‘LU VAWE i 1B , AIRCE aqcnninon unadacr - Ee auth 12). 

“ no tax’shall be levied, or collected ex authority o a 
e tlo: any exemptions- Articles 268, 269 aA and a numb 
¢ Ligts În the Seventh Schedule clear! ndiente the scope o 
xtepding even to rights covered by. E A (1). - (Vide Eni 
axes on the sale;or. purchase of n pers on advertis 
ein ”, Entry 49 of List II “ taxes on and buildi a 
c List “ taxes on the sale or purchase of goods other than n 

60 of the same List -“{ taxes,on professions, trades, callings : 
The right to levy stam duty i in respect o documents i 
d both in List I and List II. . 


Juestión then, is :* how to ‘reconcile the fundamental rights 
icle 19 and the wer to tax’ contained -in several provisions o 
One way is to'hold'that'a tax otherwise valid does not bec 
cause it abridged any ofthe fundamental rights. This way 
econciliation, it practically makes the fundamental rights ent 


] > ANANTHAKRISHNAN 0. STATE OF MADRAS (Vehkatdrama Atyar, F.). 22r 


..'The learned Advocate-General on the other‘hind contends that ‘the Cottkti- 
ition does not exempt fundamental rights from the operation of taxation’ laws’! 
hat the provisions of Part III-should be so consttied ‘as’ to éffectuate ‘the other’ 
arts. of the Constitution as well, that the theory df #4 revious restraint ‘has no 
pplication to a measure of taxation and that the Stamip' ét is valid. ' E i ee a 

Enn, ith 1h gh MO as | it eee Pe SPE ae E a La eee ee ee 


7 “The substantial point, therefore, which arisés for. determination in this case. is 


nportance as there are other provisions. in the: Stamp Act which ‘impose 'duties 
a the other fundamental rights recognised ‘in Part! HI and if the contention ‘of the’ 
ctitioner.is well founded they will also have to: be! declared invalid. There are; 
r example, provisions in the Stamp Act prescribing stamp duty on sales, gifts, 
:ttlements, saps te trusts, leases and other ae aa S immovable propérty.' 
tamp duties are prescribed on transfers of other properties. ' All’ these taxes’ 
‘ust. be held to be invalid as being opposed to Article'ig (1)* (f) of the’ Consti- 
ition which recognises a fundamental -right to sacquire, hold-and dispose of 
mpa There. are provisions prescribing stamp 'duties ‘on deeds of ‘partnershi 
id articles of association of a company and these also must be held‘to be invalid’ 
| opposed to the right to form associations or unions conferred by ‘Article 1g (1) (8: 
he question thus raised is one involvi jaaa consequences ‘and ‘being’ 
s integra it has to be determined on a consideration of the relevant provisions of the’ 
onstitution and’ the conclusions to be drawn therefrom. It must be mentioned 
at, Mr. K. ‘V..-Venkatasubramania Iyer, the learned advocate for the ‘petitioner, 
hile he. contended that a profession tax is illegal coriceded that it would be lawful: 
r levy licence fee and income-tax on professions. Itmay be useful to note’ the' 
stinction between profession tax on the one hand and licence fee and income-tax® 
. the other. When a person embarks on business ‘the law .may ‘require -him' to 
ke, out a licence and charge a fee therefor. The idea behind the licence : : 
that the State has a right to.control trade in the interests of the public’and-for‘that' 
pose es suitable restrictions on the conduct 'of ‘the’ business, ‘The licence 
a symbol of State regulation and the licence fee is intended’ to cover expenses’ 
uich the State has to incur in maintaining an establishment for the purpose of 
gulating the trade. It is conceded by the learned advocate for the petitioner, 
at licensing of trades including the profession of law is yalid and a reasonable, 
.can“be charged for the issue of a licence. But ag no.contention has been urged 
at the stamp duty in ‘question is in the nature of licence fee this ‘aspect of the 
itter requires no further consideration. Then there is: the income-tax and that . 
evied in accordance with the provisions of the Income-tax Act on incomes actually, 
hed. The léarned advocate for the petitioner concedes that, such a tax would. 
lawful and doés not infringe the fundamental rights because what is guaranteed 
der Part III is freedom of trade and not freedom from taxation of profits made 
that trade. . The profession tax differs-from the licence,fee. in that it is a fiscal 
asure ‘intended to bring revenue and not merely to regulate trade. It differs 
m income-tax in that it is not a levy on incomes earned but is a tax on the i 

of a profession itself even before any income could be earned. That being the true 
ition of profession tax, the petitioner contends that it is an, invasion. of, his funda-, 
ntal right to carry on a’ profession under Article 19 (1) 9: Itis indisputable, 
t the rights conferred by Part III are and were intended to be in,a favoured 
ition. Discarding the theory of parliamentary sup of British Jurispru- 
ice, the framers of our Constitution deliberately adop the. American view, 
t the subjects should be protected against the tyranny of legislative majorities 
l for achieving that pup they guaranteed certain vane set out'in Part III 
| forbade legislation in derogation of those rights. Article 13 (I) is articiilarly 
vortant. Article 13 (1) enacts that all laws in force in the territoty of Talia mimes 
tely before the commencement of this Constitution in so far as they’ are’ihtonds: 
¢nt “with: the provisions of geste nghi shall be void, and Articlé 13! ia) 
hibits ing of any laws which will away or abri the fundamental 
ts. Thus legislation past, and future must` give way ore fundamental 
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rights. In this connection Article 3g is also important. Under that Article Parlia- 
ment can pass legislation restricting or abrogating rights conferred in Part III 
so far as armed forces are concerned. The intention as expressed in these provisions 
is obviously that apart from Article 33 the Legislatures should not have the power 
to abridge or abrogate fundamental rights. Article 32 also provides a special 
right of direct recourse to the Supreme Court in case of violation of fundamental 
rights. These provisions clearly put the fundamental rights in a preferred position. 


But what follows from this? Does the favoured position granted to the funda- 
mental rights carry with it any immunity from taxation? ‘The right to levy tax 
is an incident of sovereignty and the Legislatures as sovercign bodies have plenary 
powers of taxation subject only to such limitations as may be prescribed by the 
Constitution and nowhere in the. Constitution do we find any prohibition agai 
taxation of fundamental rights. Part III does not contain any such inhibition. 
On the other hand there are provisions in Part XII of the Constitution which: 
cléarly recognise the existence of such powers. Article 269 (1) provides that certain 
duties and taxes shall be levied and collected by the Government of India and - 
assigned to the States in the manner provided and one of such taxes is “ taxes other 
than stamp duties on transactions in stock exchanges and future markets ” ion 
269 (1) (¢)]. Article 276 is very important for this p . Article 276 af enacts 
that no law of the islature of a State in respect of professions, trades, callings 
or employments shall be invalid on the ground that it relates to a tax on income. 
Article 276 (3) provides that the power of the State Legislature to impose profession 
tax shall-not be construed as in any way limiting the power of the Parliament to 
impose taxes on incomes. Here is a plain distinction made between profession 
tax arid tax on income earned in.the profession and provision is made for imposition 
of both classes of taxes. Then turning to the 7th Schedule we find in the Union 
List No. 1, Items No. go. ‘Taxes other than stamp duties on transactions in stock 

and future markets ”; and in the State List No. 2, Entry No. 60 “ Taxes 
Qn professions, trades, i and employments”. These provisions establish 
beyond all doubt that it was the intention of the Legislature to confer on the appro- 
priate legislative bodies power to impose profession tax. 


As against this the learned advocate for the petitioner urges that the fundanien- 
tal rights are under the Constitution in a paramount position, that under Article 13 
the Legislatures of the country have no power to abrogate or abridge them, that 
the power to tax is the power to destroy and that, therefore, part 12 is inoperative 
in t of the rights conferred under Part III. Iam unable to agree. Article 13 
-on which this argument is- mainly founded does not support such a wide conten- 
tion. It applies in terms only to laws in force before the commencement of the 
Constitution and to laws to, be enacted by the States, that is, in future. It is onl 
those two classes of laws that are declared void as against the provisions of Part III. 
It does not apply to the Constitution itself. It does not enact that the other 
rtions of the-Constitution should be void as against the provisions in Part III and 
it would be surprising if it did, seeing that all of them are parts of one organic whole. 
Article 13, therefore, cannot be read so as to render any portion of the Constitu- 
tion invalid. This conclusion is also in accordance with the principle adopted in 
interpretation of statutes that they should be so construed as to give effect and 
operation to all portions thereof and that a construction which renders any por- 
tion of them inoperative should be avoided. For these reasons I must hold that 
the operation of Part XII is not cut down by Part III and that the fundamental 
rights are within the powets of the taxation by the State. f f : 
_It is contended that to recognise a power to tax fundamental rights would be 
to concede a power to destroy them because there could be no limit to the power 
of the State to impose taxes and the power could be exercised in such a manner 
as to destroy them altogether. Reliance is placed on the well-known observations 
of Marshall, C.J., in Maculloch v. Maryland}. - There, the State of Maryland passed 
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But these freedoms differ by their very, nature consi 
lating to property or trade. Wisk a ea a e i 
mount to a prohibition it is otherwise when it relates - 
apply the theory of previous restraint to the freedom c 
ignore the reason behind the rule. Cessant rations legis, « 
where as already mentioned freedom of trade. is one ı 
in the 5th and 14th amendments, licensing of trades a: 
have been accepted as valid and constitutional. Wheth 
first time or it is renewed, it is a case of imposing a conc 
be carried on and if the principle of previous restraint 
the-imposition of the tax must be held illegal. In this.cc 
dock -v Pennsyloaniat, which is relied ‘on the petitio 
the city of Jeannette had enacted a law that.persons whc 
within the city must obtain licence before.so doing, and 
- for breach.of the law. Certain persons belo toam 
Jehovah’, witnesses distributed us bodes for pric 
under the Act for-not taking out a licence. .They. ma 
engaged in commercial activities but were. 
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‘Fhough T have discussed’ the scope -of th: 
reference to the authorities cited before us, in 
really arise for determination if it should be he 
‘of taxation. ‘ The power to tax is an attribut 
the power to determine when and how the tax : 
to its.validity that it-is levied before the comme 
The: theory ‘of previous restraint has no applic 

The result then is that the Stamp Act being 
to be constitutional and valid. 


- There is one other aspect of the matter 
hereafter. Has the Legislature to imp 
without any limit whatsoever ? e law undo 
of taxation is absolute, that it could be exercis 
mination of that limit is for the Legislature and : 
what are prescribed by the Constitution. Thel: 
in the Courts on the ground that the tax is hea: 
has been applied to Stamp Act as well. 


_ In Patton v. Brady1, the contention that the 
it was remarked 
“ that it is nO part of the function ata Court to eng 
either as respects the amount or property on which it is} 
Treat v. White? ia another stamp duty case in 
within the province of the Court to examine ‘the 
passage from Cooley on.Constitutional law m: 
“ The pawer to tax is an dent of sovereignty am 
the sovereignty extends. aes uamaidh ta meee ac 
that security against its abuse is to be found only in t 
imposes the tax to the constituency who are to-pay it.” 
r, Butit is open to argument that when the Ci 
óf- taxation. also confers certain fundamental. rigt 
as not to destroy the latter. The contention th 
mental rights but Ñ rejected in so far as it seeks tc 
sation ts but it does not follow that it sho 
itation upon that power, that itshor 
ahem ‘As already pointed Gut. there i a diffe 
income-tax. The power of levying a tax on incc 
chooses to levy a tax of fifteen annas in the rupt 
no jurisdiction to. declare it unconstifutional on 
But a right to carry on business is a fundamental 
and it stands to reason that a tax on such a rig 
it—as for example—a professional tax equal or 
in the previous year. i t might well be contend: 
tation on the powers of taxation, implicit in th 
not be exercised in such a manner as to take a 
given by the other. If this is the correct positi 
of income-tax cannot be questioned in Courts i 
challenged on the ground that it is so unreasonal 
of the right to carry on trade, Any question v 
zo unreasonable as to amount to a destruction of 1 
for determination by Courts,‘in the same mar 
of restrictions under Article 19, sub-clauses (3) 
‘There is support for this view in the Ame 
before us. Thus in Jones v. lika? in upho. 
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The original t by a ramindar (who was not.a mere farmer of rent) of the year 1754 which 
styled as Bheodana Dharma Sesena Patran giving to the grante: as mayen certain leeds woe 

the grantee anny, getting the said land cultivated every year, enjoy the whole produce 

2 your son to grandson in succession” must be held to a grant of the land and not merely 
30 melwaram especially so where the entry in the inam resister mentioned that “ since fasli r210 
ee ee tical ater for the last abut Go yeari Further the fact that leases had 
1 executed for fixed peri ifferent tenants agreeing that should surrender possession 
Seas CEs Mp eee Pa ya tere ee 
tenants had no occupancy rights. 

Case-lay examined. : 
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addressees were served i ʻi 
notice to them. Accordingly it was held that there was proper Toce tone „tenants and the ait 
Se oe TE : ; 
 Case-law discussed. ; ati 
Terms as to notice contained in an & Mired tease should not be beld to be terms terms of the kas arising 
by over under section 116 of the Transfer of Property Act. sie ase raees 
Act, does not in terms to agriculiural leases and the requirements of law as to notice tetmina- 
‘the tenancy are sati if in fact there is reasonable notice. Though the fasli would’ end on 
goth June harvesting would have been completed by grst.March and as the land would He fallow till 


the end of June, it will make no difference whether the tenants were called upan to er poses- 
sion on gist March or goth June. ea alltagien the tease wig eae 
by gist must be h to be reaso: notice in the circumstances. A 


eel referred. 
peal against the pyar: of the Court of the Sahardinate fudge of Vija awada: 
nas No. 208 of (1945 inst the decree of the Court of the: District 
ca ene nee No. 86 Uf 1944, etc. 
P. Somasundaram and Ú. “Sethumadhava Rao for Appa: 
- M. S. Ramachandra Rao and A. L. ` Narayana Rao for coe 
The Judgment of the Court was delivered by - 
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chisement roceedings. The plaintiff is the- successor in in o omdr | 
The defendants are the tenants in posession of various, oe ay laf  compriged, 
in this inam. < 


The ili en ut wi iishi e prohi, The delen t 
resisted the suits on the grond that they occypaney rig died t, 
therefore, they could not FART cted. lek ele th i* ‘Ho hotice 
to quit as required by law ahd’ that there é slits Were not “HaiitdinlBle!! 
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necessary, to. come to a correct conclusion have ` 
P-1 is the original grant of. the year 1754 by K. 
Chandrasekhara Sastri; ‘It runs as follows :— . 

“* Fasli r164 :—For the purpose of maintenance, ‘1 
ba hede fain Panes Ee T 
in Veniki of Bexwada. So you may, getiing the said lanc 


This document is styled as Bhoodana Dharma | 
“Bhoodana ” is more consistent with the grant of 
words “‘ that the grantee is to get the land cultivatec 
clearly show that what is granted is both the war: 
matory grant made by the succeeding zamindar, ' 
out the prior grant and adds :— 

»_,, So, you shall cultivate the said land and raise crope there 


Exhibit 5 is the extract from the inam register. 
of 1754 and the confirmato t of 1795 and the 
21 it is mentioned “ since Gat 1210 the whole exte 
last about 60 years”. This is a very important ci 
could not have been occupancy tenants on the lan 
series which are lease desis executed by various ten 
ings. They cover the period of 1874 to 1936. The 
and are renewed from time to time. 

From 1890 they contain a provision that the t 
sion at the expiry of the stipulated period. The le 
1919 and th er also contain recitals that the te 
that they possessed no other right and that they wou 
Neee ate Exhibit P-g series are dambalas < 
kapu of the village to allow the grantee to harvest an: 
the material documents P on the question ar 
our opinion, to come to any other conclusion than 
warams and not merely mslwaram. That is the cor 
below have come and we are in agreement with it. ` 

Mr. P. Somasundaram the learned advocate fo 
on the facts above stated the plaintiff could not be ` 
warams and he relied on the decisions in Lakshmanita 
V. Subramania Somapayulu*. -In Lakshmanna v. Venkeate 
hot available.. The question’then arose at to whethe 
tiff landlord to ‘prove that he was the grantee of both 
to show that they had occupancy rights. Then holdi 
landlord, the Privy Council observed that the facts e 
shift the burden. On the other hand three facts - 
the case of the defendant, namely, (i) that the gran 
min; (ii) none but the members of the two famil 
body of the cultivating tenants had been in possession | 
partitions and consequent divisions of the property t 
recognised by the inamdar. ain - 

As already observed if we had not the original 
as to whether the facts in this case are mifficient°to sl 
casts on the plaintiff. But as it is Exhibits P-t and- F 
was of both the warams and the terms of the darhbal 
no cultivation of the landy for tà period of 6¢ years lex 
clusion. In Sesthaypa-v. Subramania Somayajulu3a co 





on k MLJ. EÉ TA. : f á ( a) 
LER, (NA Made go EO E ate GER 


230 a: THE MADRAS- LAV 


available. It was a t of shrotria 
revenue officers under the paramount a 
of another vi and the grant itself u 
village in.which there were peasant | 
Gouncil came to the conclusion that the 
this case it does not appear that the gra: 
also found by the Courts below that the 
the members of Kamma families and oth 
sometimes they are in favour of stranger 
was made not by a farmer of revenue | 
the grant clearly and unmistakably sh« 
Some argument was sought to be addre 
to be “ma” occurring in Exhibit P-1 
It was stated in Seethaypa v. Subramania Si 
was evidence of the existence of peasan 
Lakshmamma® in answer.to a similar cont 
of the letter “ ma.” as meaning existen: 
agreement in the Privy Council case ; 
no inference could be drawn from the t 
reached by Lakshmana Rao and Hor 
Suryanarayana Raju?. 

- Mr. Somasundaram contended tha 
the tee is to get the lands cultivate: 
on‘the land. He also referred to the fa 
karnam and kapus and he says that kar 
this context, kapu naturally would refer 

tee should get the land cultivated is 

is own arrangements for cultivation wh 

of tenants having occupancy rights on - 

Exhibit P-1 have been construed in thi 
rights over ‘the land. In Nagi Reddi 

tee was exhorted to make the land 

it was held by Lakshmana Rao and Ho: 

with only a having been grantec 

.“ The fact that the tec was to make i 

suggest that he was to cul the lands himself 


In Kondapa Naidu v. Mahalakshmamma?® t 
“ You shall get the lands cultivated extensi 
id, the circar berix year after year and en 

the Sun and the Moon last from son to 

It was held by Madhavan Nair, J., as 

warams. He also observed : 


“The ion, ‘ you shall get the lands « 
were already in the possession of the tenants an 
contended for by Mr. It is quite cons 
that was under the The grantee 


lands, the grantor may well say he should get 

A case which is near the present on 
v. Sttaramudu*. There, the grantee was ` 
cultivate the lands and enjoy the pro 
grantee was to reap and enjoy the pro 

tee was entitled to both the warar 
below that: the grant comprised both - 
established any occupancy rights and th: 
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nem. He noe Tae held that there was proper notict 
ied Subordinate Judge held that the postal endorsements 


fusal in the absence of evidence by postman and as the defe 
pt of notice the plaintiff had not discharged the burden 
xx section 106 of the Transfer of Property Act. 


Mr. M. S. Ramachandra Rao, the learned advocate fo 
ended that the tal endorsement was admissible as evic 
tenants and as there was no reliable evidence on the-side 
the endorsement was untrue it must be held that there was 
ited a number of authorities in support of this position. 


In Jogendro Chunder Ghose v. Dwarka Nath Karmokar! a notic 
egistered letter and was returned with the postal endorsem 
ing that this was sufficient the learned Judges observed : 


‘Unon the case cited hefore ne—Tastf AK Mask DoW. 1st pe 


xx : THE MAUKAS LAW?” JUU] 


- The.decision in Durga Nath Paramanick v 
appear tò have been brought to the notice of t 
vaKishore Mohan Das}, the decision in Gobinda ( 
was treated as one`on the facts of that case anc 
the postal endorsement would be sufficient pr: 


The learned Judges observed : 

“ Tt is trifling with the facts of this case to come to the 
i Sip ale reopen “Each case m 

In Hari Pada Dutta op Gopal Mukherjes 
letter was returned as that in itself, until ¢ 
that the addressee had an opportunity of accep 
reviewed in a case reported in Nirmala Bala v. 
in Gobinda Chandra Saha v. Dwarka Nath Patita 
weight of authority and it was held that the pos 
of tender and refusal though it was open to the 
v. Mohan Lal! is another: authority for the posit 
admissible evidence. 


In Bacha Lal v. Lachman’, it was pointed in or 
of Transfer of Pro Act by Act XX of 1929 i 
notice by post to the party, that under section 2: 
should be deemed to have been effected if it w 
addressed and that accordingly even if there w: 
the word “ refused ” there was sufficient proof : 
. Mr. P. Somasundaram, the learned advoc: 
following observations occurring in Vaman v. Kh 

._ “In the case of defendants 4 and 5 a 


registered letter 
addressed and service is to have been refused. In 
man who took the letter brought it back was not calle 


Then the learned ‘Judge goes on to‘ observe th 


letter was tendered and that would not b 
With great t we are unable to agree w 
that the postal endorsement is admissible evit 


examined Pd that unless rebutted it would be 
of the Transfer of Property Act. Turning to 
of the tenants were itted to be correct ; t 
served and some of the defendants did not in tl 
of notice to them.” 


The learned District Munsiff did not belie 
defendants about the non-tender of notice and 
ie not proceed on the footing that this evide 

fis oe law that without the evidence of the 
ai T treated as evidence. We are acco 
proper notice to the defendants and that, the 
not maintainable for want of notice should a 


These findings are sufficient to dispose ol 
arising out of the judgment of the Court below 
and we shall express our- opinion-thereon. Ti 
that there was no notice to the defendants ter 
under section 106 of the Transfer of Property Ac 
on the ground that no notice to quit was neces 
was that in the lease deeds executed- by the ten: 
term that they should surrender possession at thi 
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xd 20 doa not dispanse with the.necemity of giving notice if the tena 
héré ‘is thus ample authority in support of the pòsitioi 
gpellants. As against this Mr. M. S. Ramachandra Re 
r, the ndents relied on the decisions in Moosa Kutty v. 
uty*® and Badal v. Ram Barsa*. In Moosa Kutty v. Thei 
iere was an oral lease for a term and one of the condi 
emised should be surrendered whenever required. It- 
mancy was for a’ period and it expired by efflux of- 
> give notice and that section 106 of the Transfer 
aly to tenants from year to year or tenants at will. This 
iat in the case of a tenant holding over stipulations as t 
ase become applicable under section 116 ofthe Transfer 
scision in Kelu v. Mamad Kutty® is again not one under sec 
"Property Act. The judgment is very brief and is contai 
“ Seeing thet in Exhibi it A there-is an express -provision to surrend: 
a contract to the contrary within the mea ing of section 106 of the 
ře do not consider that this can be taken to be an author 
dded for by the respondents. Reliance ‘was ‘also placed 
. Badal v. Ram Bharosa®. In that case’there was a notice t 
as as to when the tenancy must be deemed to have comm 
: was held that as the ‘original tenancy commenced “or 
arposes of sectiqan 116 the tenancy by holding over mu: 
mmmenced on 24th October. Some of the observations i 
rms but in our opinion having regard to the authoriti 
wust be held that terms as to notice contained in an expir 
sld to be terms of the lease arising by holding over unde 


Mr. Ramachandra Rao argued that even if notice w: 
tenant holding over and even if it is to be held that se 
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e tenang or agricuiturai lands secuon 100 Goes not in 
> requirements of law are satisfied if in fact there is reas 


t P-ro series the defendants were called upon to su 
March, 1941. Though the fasli would end on the goth o 
ave been completed by gist March, 1941, and the land 
end of June. , 


‘eafter that agricultural operations would commence. A 
purposes it will make no difference whether the tenant 
ender possession on 31st March, 1941 or goth June, 1941. 
that the notices Exhibit P-10 series were reasonable notic 
the plaintiff would be entitled to eject the defendants. 

Transfer of Property Act the provisions as to notice cor 
not proprio vigore applicable to agricultural leases. It ha 
Hi v. Gilbert Pinto}, that though sections 105 to 116 are not 
ricultural leases they would be binding as rules of justice, 
ce. It was held in Jaru Poojari v. Somakks*, that where 
‘nce to agricultural leases was reasonable and in acco 
' the country it was valid our the notice did not requ 
r possession exactly at the end of the year. In Narayan 
m3, a Bench of this Court to which one of us was a part 
: in Krishna Shetti v. Gilbert Pinto observed : 
iples which the Full Bench decision of this Court cited above laid dow: 
spect of an agricultural lease, is that the lease must be determined | 
any rate, by reasonable notice; that is to say, a notice giving a re 
racate his holding.” 
so v. Harihar Singh* Jenkins, C.J. and Mookerjee, J., he 
ies it was sufficient that the notice was a reasonable on 
vine the tenancy at the end of the year and that wheth: 
must be determined with reference to all the circums 
law was adopted and followed in Ratnsswar Das v. Sree 
miš. In Nabi Chandra Chakrabarti v. Ramesh Chandra Chakr. 
n a review of the authorities that in case of agricultural ter 
there was reasonable notice. We are of opinion that : 
onable notice and that on this ground also the plaintiff is ¢ 
sult then is that the decisions of the lower Codie are | 
ppeals must be dismissed with costs. 

197 of 1947.—In this appeal the learned Subordinate 
case for fresh evidence being taken on the question as to w 
F notice to the tenant. ‘The defendant has preferred this 
rrectness of the finding of the learned Subordinate Judg 
rantee of both the warams under Exhibit P-r. On our c 
rhibit P-1 the plaintiff was entitled to both the waran 
nd must be dismissed with costs. 


Appeals di. 
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3ench as the decision in the case was likely to affect a number of suits and appeals: 
of the same type. i ; ` 


The suit out of which this second appeal arises was instituted by the appellant 
originally against the South Indian Kaha? represented by the General Manager 
iaving his office at Trichinopoly for damages for short delivery of goods consigned. 
© him through the railway company on 18th September, 1943. The suit was 
ustituted on 23rd March, 1944, after the issue of the notice required under section 77 
of the Indian Railways Act. On ist April, 1944, the South Indian Railway was 
aken over by the Government of India and by a notification dated 14th October, 
1944, the General was authorised to act for and on behalf of the Central 
Sovernment as from 1st April, 1944 in all judicial proceedings in which the South. 
(indian Railway administration might be concerned. On 19th June, 1944, on an. 
ipplication by the plaintiff-appellant, the plaint was amended by removing the 
aame of the South Indian Railway, Co., Ltd., through its Agent and General! 
Manager and by substituting inst the Governor-General-in-Council represented! 
xy the Gen Manager, South Indian Railway. On the same day, the- 
zeneral Manager of the South Indian Railway filed a written statement. It is not 
slear whether this written statement was filed as the General M rep aac? 
he South Indian Railway before it was taken over or it was filed by ike Gen : 
Manager as representing the Governor-General-in-Council, because the first para-- 
traph of the written statement is as follows : 

“ The sit is unsustainable in law, the South Indian Rallway Co., Ltd., having ceased to exist. 
m and from ist April, 1944, the Governor-Generalin-Council should be brought on record.” 


ividently this written statement was filed, at any rate prepared to be filed, before- 
he.plaint was actually ordered to be amended. On 24th November, 1944, the: 
District Munsif, Tenkasi, who tried the suit dismissed it, There was an appeal! 

the plaintiff (A.S. No. 66 of 1945) in the Court of the Subordinate Jodee of 
inn y. Tbe appeal was allowed and the suit was remanded for fresh disposal 
m 27th September, 1945, and eventually a decree was passed in favour of the plain- 


iff on 15th April, 1946. inst this decree the ernor-General-in-Council 
epresented by its General , South Indian Railway, filed an appeal A.S. 
To. 93 of 1946. 


In the Memorandum of appeal for the first time the point was taken that the 
uit was liable to be dismissed because of the failure on the part of the plaintiff to- 
ive the notice under section 80, Civil Procedure Code, to the Government. The- 
sarned Subordinate Judge took up this point as a preliminary point and held that 
_notice under section 80, Civil Procedure Code, was necessary in the case and as no 
uch notice had been given, the suit should be dismissed in limine. In the result,. 
he appeal was allo and the suit dismissed. The era has filed the present. 
scond appeal against the decree and judgment of the Subordinate Judge. 


Several points appear to have been argued by learned counsel before Viswanatha . 
astri, J., but, in our opinion, the appeal can be disposed of on our decision on one: 
f these points. This point may be stated in the language of Viswanatha Sastri, J.,. 
1us : 

“Is a notice to the Government under section 80, Civil Procedure Code, essential, when it is. 
ade a party to a pending sult by reason of a devolution of interest under Order ga, rule 10, Civil: 


here appears to be very little of case law on this question, but we have felt no- 
ifficulty whatever in coming to a conclusion on this point. Apart from the decided 
uses to which we shall presently refer, the language of section 80, Civil Procedure- 
ode, does not appear to us to give much room for doubt. It says that no suit 
tall be instituted against the Government until the expiration of the two months. 
sxt after notice in writing has been delivered to or left at the office of the official 
ecified. The section can obviously have no application to the continuation of a 
it properly instituted when at the time of the institution the Government was 
t a necessary party. If the Government was a necessary party against whom. 


DULL uoe wvu Une LY aayu muaa 


the Government is made a party, and obviously section 80 would apply to such a 
case and the Government would be entitled to the two months’ notice. But,in a 
case where on the date of the institution of the suit, the plaintiff could not have 
claimed, and did not claim, any relief against the Government and therefore no 
notice under section 80, Civil Procedure Code was necessary, but ifit ires during 
the pendency of the suit that the interest of the defendant has devolved on -the 
Government, cither by voluntary act of the Government or by operation of law, 
there is no fresh institution of the suit as against the Government. e Government 
only steps into the shoes of the party whose interest has devolved on it. Because 
in such a case there is no institution of a suit as against the Government at the time 
when it is brought om record in the pending suit and section 80 cannot have any 
application. In G.I.P. Railway v. Mahadeo? an identical question arose for deci- 
sion. The suit was instituted against the G.I.P. Railway while it was a priyate 
company. During the pendency of the suit the line was taken up by the Cavers 
ment and the Secretary of State for India in Council was substituted as defendant. 
An objection was taken that notice should have been given to the Secretary of State 
under section 80 and the objection was overruled by Daniels, J. The learned 
Judged observed : E 

i “ Here there was no question of instituting the suit. The suit was already instituted.” 

` ‘The learned Judge pointed out that in the case of a devolution governed by Order 22, 
rule 10 of the Code, the suit is by the leave of the Court continued by or against the 
person to or upon whom such interest has come or devolved. Clarke, J.; followed 
this decision in C.S. No. 39 of 1944 the judgment in which is’ rted. With 
great respect we are in entire t with the reasoning in GLP. Railway v. 
“Mahadeo!. In fact we think no other view can reasonably be taken. 


The learned counsel for the respondent sought to rely on certain decisions of 
this Court in which the Government happened to be anple Aresia pliye 
the course of the suit and it was held that section 80 of the Code applied to suc 
cases. As we pointed out already, that would be so in cases where the Government 


was a necessary even at the time of the institution of the suit, but for some 
reason or other the plaintiff had not joined the Government as a party at the time 
„of the Institution. such cases, there is no devolution of interest and the suit as 


ae ao the Government must be deemed to have been instituted only at the time 
en they happened to be impleaded as party. We do not doubt the correctness 
of these decisions— Narasimha v. Municipal Council, sec srl 
Chidambaram Chettiar v. Municipal Council, Karaikudi*—but the principle underlying 
these decisions have no application whatever to the case before us. 


In the view we have taken, the appeal must be allowed and the appeal (A.S. 

No. 93 of 1946) must be remanded to the Court of the Subordinate Judge of Tinne- 
velly, to: be decided on the merits. The ap t will be entitled to the costs of 
this appa: The appellant will also be entitled to a refund of the stamp duty paid 
on the Memorandum of Second Appeal. 
Ss. 


y Appeal allowed. Case remanded. 
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to issue a writ of certiorari calling for the records relating to Exhibit A filed there- 
with viz., Office Memorandum, No. 289 of 1951-1, Public (Elections) Department, 
dated goth August, 1951, issued by the Additional Secretary to Government, Public 
(Elections) Department, Fort St. George, Madras and quash the order in the said 
Office Memorandum and declare section 3 of the Constitution (Schedule Castes) 
Order, 1950, unconstitutional and inoperative and to award the Petitioner costs of 
this petition. . 

K. V. Venkatasubramania Atyar for Petitioner. 

The Advocate-General (V. K. Tiruvenkatachari) for the State Counsel (Messrs. 
John and Row) on behalf of the Respondents. 


The Court made the following 
ORDER : The Chief Justice.—Article 330 (1) of the Constitution provides that seats 

shall be reserved in the House of the People for the Scheduled Castes. Article 332 (1) 
similarly provides for the reservation of seats fpr the Scheduled Castes in the bane 
lative Assembly of every State. The expression “ Scheduled Castes” is defined 
in Article 366, clause 24, as meaning . i 

“ Such castes, tribes of or groups within such castes 
ie au icicle de pena aaa cea Pe E 
Article 341 (1) now runs as follows :— , 

“The President may, with respect to any Sta here it is a 8 ; 
Part B of the First Schedule, after consultation with ihe Governar or Rijaenmekh hacer D A or 


-al neta eee nw haa ne mate Af nn wen. a ika ve 
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wo far as regards members thereof resident in the localities specified in relation to them in those parts 
-of that Schedule. . 

` thstan tained in ; no who cmcs a religion 
Bitar hen Geman ant be ceed bea neue eam ue ea Mes 

The petitioner alleges that he is a member of the Paraiyan caste which is item 
‘64 in Part V of the Schedule to the Scheduled Castes Order. Admittedly, he is a 
‘convert to Christianity. He therefore would be a person professing a religion 
different from Hinduism and therefore under paragraph 3 of the Scheduled Castes ° 
‘Order would be deemed not to be a member of a Scheduled Caste. He desires 
‘to stand as a candidate for a seat reserved for the Scheduled Castes and he can do 
so only if he is deemed to be a member of a Scheduled Caste. As the aforesaid 


provision prevents him from so standing he has filed the above application for 
adequate relief from this Gourt. 


Learned Counsel for the petitioner contended that paragraph 3 of the Order 
in question is not valid as it 1s beyond the power conferred on the President by 
Article 341 (1). “The President can no doubt ify the Castes or parts of or grou 
within E which shall, for the purposes of the Constitution, be deemed to 
Scheduled Castes. But he cannot artificially or arbitrarily create a part of or group 
within a Caste. The part or group must have a separate objective existence © 
‘independent of the President’s fiat. e President can only specify a part or group 
-which has such an independent existence,.even before he specifies it. He cannot 
‘create a part or group by arta A He cannot, for instance, say that only the 
illiterate members of a particular shall be deemed to be a Scheduled Caste 
or members of the Caste who do not own any property. No doubt, persons could 
þe selected on such a basis and formed into a part or group ; but Article 341 does 
not contemplate such a part or group. So ran one part of the argument of the 
“petitioner’s learned counsel. 


The other part of the argument was based on the form of the rule embodied 

in paragraph g. It is negative in character it was submitted. It assumes that a 

particular Po would otherwise be a member of a Scheduled Caste but because 
P 


the person to profess a religion other than Hinduism, ke is taken out of the 
category of a Scheduled Caste. is is beyond the powers of the President under 
Article 341. 


The second part of the argument does not call for much discussion. It is true 
that the rule is in a negative form ; but reading paragraphs 2 and 3, the result 
is as if the Hindu parts of or the Hindu groups within the castes specified in the 
schedule shall be deemed to be Scheduled Castes. We do not with the peti- 
tioner’s learned counsel that the words “‘ notwithstanding anything contained in 
part 2” necessarily imply that a person who professes a religion different 

m Hinduism is a member otherwise of a Scheduled Caste. Such expressions 

are almost invariably used in provisions inserted by the Legislature by way of abund- 
ant caution to remove any possible doubt which might arise in the application of a 
substantive provision. We must take it that what the President has specified is 
ee e within the castes enumerated by him which consists of persons 
professing Hinduism, 
Mr. Venkatasubramania Aiyar learned counsel for the petitioner incidentally 
addressed an interesting ent in which stress was laid on the expression “ pro- 
fesses a religion different from Hinduism”. Learned counsél askéd, what about 
a free thinker, an agnostic or an atheist? He would not be professing any religion 
atall. He also dwelt on the extremely liberal tenets of Hinduism which can asaimi- 
late every one of the religions of the world. 


As this case must be decided without the help-of any decided authority and 
amore or Jess as a matter of first im ion, it will-not be out of place to set out what — 
appears to me to be the b und and the basis of the provisions relating 
to the Scheduled Castes in our Constitution. The preamble to the Constitution 
contains the solemn resolution of the people of India “‘ to secure to all its citizen 
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ristian was defined in Schedule I as meaning a person who ro 
he Christian religion and is not a European or an Anglo-Tadian 
fore, from the several provisions of the present Constitution t 
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“ Hinduism is not a religion in the sense in which we now understand the word. The word is 
not Indian in origin ; nor was it ever used by the Hindus as the same name of their religion ” (The 
Cultural Heritage of India, Vol. I, page 150.) l 
But the word has come to stay and convenience requires that the word should be 
retained to describe a typical mode of life inclusive of religion and philosophy 
in the strict sense of those terms. It has been rightly said that 

“ Hinduism is thus less a religion in the Western sense of the word than a fellowship of those who 
accept the immutable laws of ri t conduct and fashion their lives after the pattern whose lines 
philosophy, religion and ethics have combined to trace.” 

It must, however, be acknowledged that in spite of the fact that the doctrines “ 
of Hinduism as a religion cannot be reduced to a formal creed, it is not difficult to 
differentiate those who profess Hinduism from those who profess other religions 
like Christianity and Islam. Mr. Venkatasubramania Aiyar said that Hinduism 
is so all comprehensive that it can embrace every religion in the world. This is 
true only if by, Hindu religion-one understarids Hindu religious philoso hy. I do 
not think it is true if one takes into account Hindu religious practice. For certain 

urposes, Buddhism, Jainism and Sikhism have been considered td be part of 
Fadu, In our present Constitution itself Explanation (2) to-clause 2 of Article 
25 says that the reference to Hindus in sub-clause (b) of clause 2 shall be construed 
as including a reference to persons professing the Sikh, Jain or Buddhist religion. 
Mr. Venkatasubramania Aiyar said that it would not be accurate to speak of Bud- 
dhism as something different from Hinduism and relied on the fact that Buddha is 
treated as one of the Avatars of Vishnu. But this is overlooking the fact that though 
some Hindus might consider so, the Buddhists would never accept that Buddha is an 
Avatar of a Hindu deity. So there is a clear difference, doctrinal and practical, 
between Hinduism and Buddhism. 


Christianity and Islam are religions prevalent not only in India but also in 
other countries in the world. We know that in other countries these religions do not 
recognise a system of castes as an integral part of their creed or tenets. Is it different 
in India? Mr. Venkatasubramania Aiyar frankly confessed that so far as Islam 
s conerned there is no question that it does not tolerate any difference based on 
caste distinction. A member of one of the castes or sub-castes when he is converted 
‘o Islam ceases to be a member of any caste. He becomes just a Mussalman and 
ais place in Muslim society is not determined by the caste to which he belonged 
before his conversion. Learned Counsel also conceded that generally this is so even 
when there has been a conversion to Christianity. But he said that there were 
several cases in which a member of one of the lower castes who has been converted 
‘0 Christianity has continued not only to consider himself as still being a member 
of the caste, but has also been considered so by other members of the caste who. 
iad not been converted. I am prepared to accept that instances can be found in 
which in spite of conversion, the caste distinctions might continue. This is some- 
vhat analogous to cases in which even after conversion certain families and groups 
sontinue to be governed by th¢ law by which they were governed before they became 
converts. But these are all cases of exception and the general rule is conversion 
yperates as an expulsion from the caste ; in other words, a convert ceases to have 
uy caste. ' 4 


In my opinion, paragraph g of the Constitution (Scheduled Castes) Order 
wroceeds on this general assumption and does not take notice of individual excepr 
ional instances. When in any locality, in spite of conversion, caste distinctions 
ontinue as a general rule, then the President evidently takes notice of it. The pro- 
iso to paragraph g of the Order illustrates this. Apparently in the Punjab and the 
?atiala and the East Punjab States Union members of some of the castes in spite 
if professing the Sikh religion, continue to have caste distinctions. That is why the 
aembers of those castes are deemed to be members of the Scheduled Castes whether 
hey profess the Hindu or the Sikh religion. Presumably on the information which 
aust have been placed before the President, he was not convinced that as a general 
ule the persistence of caste differences obtained in other parts of the Union in spite 
f conversions to other religions. It may be that the President was mistaken or 
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All of them have been found guilty under section 148, Indian Penal Code, for 
uch they were sentenced to two years rigorous imprisonment each. The first 
cused was found guilty under section 302, Indian Penal Code, and sentenced to 
insportation for life. The other~accused were acquitted of the offence under 
stion 302 read with section 149, Indian Penal Code, but convicted under section 
4 read with section 149, Indian Penal Code and they were each sentenced to 
o years rigorous‘imprisonment. The sentences were made to run concurrently. 


This occurrence is said to have taken place on the 16th day of June, 1950, 
me time between 5 and 6 p.m. On that day there was a panchayat in the villave 
settle a dispute between one Rosigadu of Yadaralla and his wife who belonged 
the village of Allugundu, where the occurrence took place. The panchayat 
nsisted of P.W. 1, P.W. 2, the six appellants and three other persons from the 
ighbouring hamlet of Mallepalle. After the panchayat was over, they were 
ting in the pial when P.W. g, the father of the deceased, returned from the fields 
cing the cattle to the shed. It appears one of the bulls trod on Ellammal, the 
fe of the fourth accused in the case and so she abused P.W. 3. P.W. 3 retorted. 
1¢ fourth accused who was sitting on the pial took up the cause of his wife and it is 
d that he kicked P.W. 3 and P.W. 3 fell down. Then P.W. 1 who was there 
nt to his rescue and thereupon the other accused who were there took the cart 
les and started beating the prosecution party. It may be mentioned here that 
> first accused has married a sister of the fourth accused ; accused 1 to 3 are 
others ; the fifth accused is the paternal aunt’s son of accused 1 to 3; and the 
th accused is said to be a friend of accused 1 to 5. According to the evidence 
w given in Court, the fifth accused is said to have beaten P.W. 1 on his neck 
th a cart pole. The first accused raised the cart pole to beat him on his head 
t when he put forth his hands the blow fell on the hands. Accused 2 and 3 
> said to have beaten him on his back with cart poles and the fourth accused beat 
n on the head with a cart pole. The first accused is said to have further beaten 
W. 3 also on his hand. When P.W. 2, the younger brother of P.W. 1, came to 
: P.W. 3 the eldest brother, the sixth OAA said to have beaten him with a 
rt pole. While this beating was in progress the deceased who is the son of P:W. 3 
me running and asked the acmised whv thev are heatino the ald nennle There- 


to his evidence, he searched for the accused anc 
houses. He came back and held the inquest x 
June. He then sent the body to the hospital at I 


Before he left the station at 10-30 P.M. "Ellar 
. came accompanied by D.W. 1 Gajji Venkatann: 
and he gave a report at the police station at abc 
_as Exhibit D-1o. She had three injuries ; onec 
ing to her, as a result of the injury ; of the tw 
of the right side of the head and the other on th 
was unable to speak and, therefore, D.W. 1 wk 
ment, Exhibit D-ro. In this, he states that on 
was a quarrel between D.W. 2, the inj 
that in the course of that quarrel Pedda eck 
head with a bamboo stick ; and P.W. 2 and a 
a stick on the right cheek and the che 
account of her injuries in the lower jaw and t 
having considerable pain and therefore she co 
narrating what happened. It is also very sign 
were seven persons present when this woman 
occurrence. Next day she was also sent to the 
cates. 


The next day, on 17th June, P. W. 4, the c 
on the body of Pedda Venkatanna and found thr 
inkish black contusion 8” by 4” on the left st 
lack contusion on the left side of the back, 
with No. 1 injury; (3) this is the important i 
contusion 43” in diameter over the right side of th 
downwards to right cheek prominence. The 
fracture of right and left parietal bones and 
along the course of fracture between the bone 
matter was co and according to the opinii 
died of coma due to compression of the brain 
due to external injury No. 3. 


On P.W. 1, the doctor found about sever 
and minor injuries. On P.W. 2 he found one 
found only one injury. The injuries on P.Ws 
might have been caused by stone throw. As: 
he says that injury No. 3 which is really the s 
by a big smooth stone being thrown at that pa 
Madamma and has given her a certificate fur 
not been filed in this case. But we find an e 
the police diary of the police officer who had 
injuries she received were, a diffused pinkish tr 
the lower portion of the right lower jaw. The 
jaw-bone was fractured but later on, after senc 
was no fracture. The second injury was a woun 
on the top of right side of the head ; the third w 
4" X 4” on the right side of chest below rigt 
the complaint given by D.Ws. 1 and 2 (Exhibit 
case only against the appellants. 


The defence of the accused is one of denia 
scene at the time of the occurrence. 


It is clear from the evidence of P.Ws. 1 ar 
amount of stone throwing by the accused. P.V 
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“ Accused threw stanes on my son, the deceased Pedda Venkatigadu. There was a ruined wall 
«close by .. . The accused pulled out stona from that wall and Earled thema 
Similarly P.W. 5 says in cross-examination that the accused threw stones at Pedda 
Venkatanna ; and P.W. 11 stated in Exhibit D-14 an extract from this deposition 
in the committing magistrate’s Court that 
“in the di.turbaice there was a thiow cf ston~ and poles. There was promiscuous pelting 
of stones and ples” s 


P.W. 2 told the police that accused 1 threw a stick on the head of the deceased 
-and the blow struck the deceased on his right temple and he fell down uncon- 
‘scious. But he denies having said so in his present evidence. 

It is clear therefore from the evidence that the injuries on the deceased were 
‘caused either as a result of throwing the pole by the t accused or as a result of 
his throwing a stone at him. It is very significant that the third injury on the 
-deceased and the first injury on D. W. 2 should more or less have been of the same 
nature, both of them being of pinkish colour. The injury on the deceased was 
44” in diameter whereas the injury on D. W. 2 was in the jaw 3” X 2". Asalread 
‘stated the injury No. g on the deceased might have been caused by a big ToN 
stone being thrown at, that part of the body. Similarly all the injuries on D.W. 2 
suggest that they are more likely to have been caused by stones hurled at her. 
Neither side would admit the injuries on the other side. In fact there is no expla- 
nation on the side-of the prosecútion for the injuries caused to D. W. 2. The defence 
in Exhibit D-ro has not stated anything about the injuries on the prosecution witnesses. 
It seems to us that in the course of the quarrel, there was wing of stones by 
both sides and one of the stones hit the right temple of the deceased resulting unfor- 
tunately in his death. Similarly the injuries on the person of D.W. 2 were caused 
‘by stones thrown by the prosecution party: There was undoubtedly a confused 
fight in which both sides indulged in stone throwing against each other. In the 
circumstances it is difficult to fasten the liability partie first accused for the injury 
on the deceased. But there can be no doubt that the appellants are guilty of 
rioting punishable under section 147, Indian Penal Code. e therefore convict 
‘the appellants of the offence under section 147, Indian Penal Code and acquit 
. them of other charges. For the offence under section 147, the sentence is reduced 
tto the period undergone. i , 

A question of procedure has been raised in this case and that is that the prose- 
cution itself should have placed all the materials relating tg the injuries on the per- 
son of D. W. 2 and filed Exhibit D-ro as an exhibit on the prosecution side. The 
case of the prosecution with regard to the injuries on D. W. 2 and Exhibit D-10 
seems to be from the arguments of the Public Prosecutor in the lower Court, that 
these injuries were self-inflicted and Exhibit D-10 was given to provide a defence 
for the accused. We do not find from the evidence any suggestion to support the 
above arguments of the Public Prosecutor in the lower Court. The Investiga- 
ition Officer if he had taken a little more trouble and investigated the case pro- 

ly, would have found from the similarity of the injuries on the deceased and 
D. W. 2 and from a consultation of the doctor, that these injuries were more likely 
to have been caused by the stones than by sticks, in which case he would have realised 
that the injuries on D. W. 2 were caused at the same time and in the same occur- 
rence in which the deceased was injured by stone. There would then be no 
sheet for murder but only for rioting and perhaps for culpable homicide not amount- 
ing to murder, even if the view was taken that the injury on the deceased was caused 
by A. 1 exceeding his right of defence to D. W. 2. c have remarked on more 
than one occasion that the police do not really investigate the case but merely con- 
tent themselves with the evidence of witnesses readily provided by the complainant 

In a complaint and counter-complaint such as this obviously arising out of the 
same transaction when the prosecution proceeds on the basis of the complaint, 
we think it is the duty of the prosecution to exhibit the counter-complaint through 
the police officer who recorded it and also to prove medical certificates of persons 


wounded on the opposite side also and place before the Court a definité case which 
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‘they ask it to accept. "We must deprecate the pr 
in loto one complaint and examining only witnesses 
nation at all for injuries caused to the other side 
variably not in strict conformity with either cor 
that all the facts are placed before the Court to e 
a just decision. Ifin the present case Exhibit D-1 
tigating police a false complaint laid for defen: 
D. W. 2 self-inflicted, the prosecution should no 
“and D. W. 2’s medical certificate asking the Cou 
a complaint Exhibit D-10 was filed, that it was 
and that D. W. 2 did have injuries on his person 
secution itself should have placed before the Cot 
waiting for the defence to disclose them. 


VS. : — 
IN THE HIGH COURT OF JUDIC/ 
Present :—Mr. Justice S 

V. Thanappa Chetty . 


o. 
Arcot Govindaswami Naicker and another _ 

ildiags (Lease and Reni Control) Act (XXV of 1 
ict AE io toe NO sed chen i hemlf p 
a immani. 

According to the provisions of section a) (i) of 5 
Control) Act a landlord hepr e k ae 
sion of a non-residental of his own or if he is m 

ing. Hence where a of a non-residential bu 
residential he cannot obtain an order for pomessi 
the Act if be is himself in possession of another non-reside 

e because he has a nght to continue in pomesion of 
Rimecif duly evicted under the-provisions of the Act. The 
pomezsion unless and until he is evicted under the provisions 

Petition praying that in the circumstances st 
with ao asec npn ek To 
record of C. M. A. No. 41 of 1949 on the file of thx 
Chittoor, and quash the order passed thereon on 

D. Ramaswami Atyangar and P. R. Varadachar 

K. E. Rajagopalachari for Respondents. 

The Court made the following 
: Orper.—This is an ppuan for issuing :; 
order of the Subordinate Judge, Chittoor, in G. N 

The petitioner is the owner of shop No. 7/9 
respondent is his tenant and has.been carrying 
shop. In the same street, the petitioner has I 
ness in another shop. That shop is ‘owned by on 
-tioner is his tenant. Kandappa Chetti filed ar 
Buildings (Lease and Rent Control) Act, 194 
Act) for evicting the petitioner. That applicat 
to the dismissal of that application, the petitione 
tion 7 of Act XXV of 1949 before the Rent C 
the respondent. The Rent Controller dismissed 
that the petitioner failed to establish that the rt 
„waste or t he has been in arrears of rent. Hef 
Judge of Chittoor. In appeal, the petitioner’s ri 
contention that he has no other non-residential bu 
sion of which he is entitled. The learned Judge 


À 





* Writ Petition No. 999 of 1951. 
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Girmed the order of the.Rent Controller. The present application is filed for issuing. 
ı Writ of Certiorari to quash that order. 3 

The learned counsel for the petitioner argued that the petitioner is in posses- 
sion of the house of Kandappa Chetty by reason of the privilege conferred on him 
under the Act and not by reason-of any title in him and therefore he would be 
-ntitled under the provisions of the Act for evicting the respondent from the pre- 
nises. The question raised in this case turns upon the construction of section 7 (3): 
of the Act. tion 7 (3) reads: 

“(@) A landlord may apply to the Controller for an order directing the tenant to put the landlord! 
n possession : 

G) in the case of a residential building, if he requires it for his own occupation and if he is not 
secupying a residential building of his own in the city, town or village concerned ; 

(ii in the case of a non-residential building, if he is not occupying for purposes of a business. 
which c is carrying on, a non-residential building in the city, town or village concerned, which is 
ais own or to the possession of which he is entitled.” 

It will be seen from the aforesaid provisions that in the case of a residential 
building, a landlord can evict a tenant if he is not occupying a residential building 
of his own whereas in the case of a non-residential building he can do so only if he 
t not in possession of a non-residential building of his own or if he is not entitled. 
to the possession of any such building. The -antithesis is between the ownership. 
of a building and a building to the possession of which he is entitled. To narrow 
the point further, is he entitled to the possession of a non-residential building. 
The dictionary meaning of the word “ entitle ” is to give a claim, right or title to. 
Can it be said that a person, who is in possession of a premises under the provisions 
of the Act, is a person, who is entitled to its possession. Tenant is defined under 
section 2 (4) .as follows: i 


joes not include a person placed occupation of a building by its tenant or a to whom the 
collection of rents or fees in a public market, cart-stand or ter-bouse or of rents for shops has. 
xeen farmed out or leased by a Municipal Council or local or the Corporation of Madras.” 


The definition of the word “ tenant ” takes in persons, who are not strictly 
tenants under general law. The statute creates a statutory tenancy even in respect 
of persons continuing in possession after the termination of the tenan in bis. 
favour. Landlord is defined under section 2 (3). The definition of dlord 
ander the Act is comprehensive enough to take in persons, who are not strictly 

dlords in general law. The rights and liabilities inter se between the landlord’ 


2I ioari aa ARR nana namilatad and envwerned huy the nrnvisinne of the Act. 


-ACT Was dismissed. VYYhether his tenancy termimated under general law or not, 
he is entitled to be in possession under the Act. - 

‘I shall now proceed to consider the cases cited the learned counsel’ for 
the petitioner:in support of his argument. ‘In Sutton Coldfield Grammar School, In re}, 
‘the facts are: í 

‘Tbe: Charity Commisioneis fanicd Two scheme by:which it wa to withdraw from ` 
tthat part of the of the Corporation which were licable to tional purposes a sum. 
‘equal to £15,000 toobe applied as part of the foundation of Sutton Coldfield Grammar School.” 

It was said that having regard to the provisions of yrth section of the Act of. 
1869, as amended by the 6th section of the Act. of 1873, the scheme was open to 
objection for not preserving, or rather for abolishing or aap hr the privileges 
-or educational advantages to which persons.of a particluar class of life were entitled. 
“The Judicial Committee held!that section 11 protects only vested interests. 
“They observed : 3 ‘ ans ee 8 

Gt maria privi or educational advantages to which a particular class of persons ’ or (as 
-extended by the later Act) persons in 2 i class of life— are entitled ’, i.s., have a legal tit e. 
A person is not entitled simply because he-has enjoyed, by the permision or the bounty of another, 
some benefit either for a longer or shorter period ; and therefore the questian is, whether the persons 
„in this particular class of life are entitled to these educational advantages. Now, when v ¢ investigate 
-the title, we shall find that the original charter gave no title at all to these particular persons, or persons 
dn this particular class of life.”. , f tel 

Neithér ‘the facts of the case nor-the observations quoted above are: apposite 
to the present case. But the learned counsel for the petitioner relied upon the 
-observations and contended that the petitioner in the present case has no legal 
title but is permitted to continue in ion under what he called “ the statutory 
“bounty.” As I pointed out, under the statute, the-petitioner has a right to continue 
if possession he is evicted under the provisions of the Act. The following 
-observations of the Federal Court-in Kai Khushroo v. Bai Jerbai?, are relied upon : 

“ With regard to the first par. of the argument of the learned counsel for the appellant, it may ' 
be pointed ‘out that in cases of tenancies relating to dwelling houses to whch the Rent Restriction 
Hos soph, the tenant may enjoy a statutory immunity frem eviction even afie: the lease hab 
‘exp T ae A k , 


It was argued that a statutory immunity is different from a right to possession- 
‘But in my view a statutory immunity is not inconsistent with a right to possession. 
“The statutory immunity itself creates a right in him to continue in possession till 
-he is evicted under the provisions of ‘the ‘Act. Their Lordships neither considered 
nor expressed the opinion that a tenant has no right to possession under the statute. 
Morrison v. Jacobs? relied upon by the learned counsel has really no bearing on 
‘the question to be decided There, the learned Judges held that mere recet 
-of rent from a tenant, who continued to be in possession after the tenancy expired 
-would nôt create a new contractual tenancy. Scott, L.J., pointed out that _ 

“where, in such circumstances, the landlord desires to cL im posiessicn of the dwelling house 
on the ground that he reasonably requires the dwelling house for hiy cwn occupation as a 
residence, pirsuant to section 3, sub-sectiun 1 of, and para. - (h) of Schedule Ito the Rent and 
“Mortgage Interest Restrictions (Amendment) Act,, 1993, be need not, before suing, serve any 
notice to quit on the tenart.” \ ae ae 
‘The fact that a contractual tenancy expired and is not, created ‘afresh by the 
‘receipt of rent does not affect the ‘question whether the tenant has a right to be in 
“possession under a statutory tenancy till he is legally evicted. , 

The decision of Horwill, J., in Venkatasami Naicker v. Navanesthakrishna Chettia)4 
-does not dlso afford any assistance in deciding the question raised in this case. 
“There the plaintiffs predecessors-in-title brought the property to sale and purchased 
-it in 1925. The auction-purchaser applied for delivery in the same year. But 
the tenant in actual possession: obstructed delivery of possession to the purchaser 


L, en 7 À. . gr. fe j 3. (1948) 1 K.B. 577. 
a: ' (1949) ¥.L.J. 168:.-1949 F.G.R. 262: 4. - (1943) 1 M.L. J. 207. 
ALR. 1949 F.C. 124 at 128. ee nen era te } 
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on the ground that the lease in his favour would continue for two more years. 
Symbolical delivery being declined, the application was dismissed and the plain- 
tiff’s predecessor-in-title took ‘no further steps. In 1932 the plaintiff bought the 
property and filed the suit within 12 years from the date when the term of the 
amc apor The learned Judge held that Article 137 of the Limitation Act 
applied and that time would begin to run only from the date on which the plaintiff’s 
predecessor-in-title was entitled to physical possession of the land, t.e., from the 
date when the term of the tenancy expired. eee 


The learned Judge held having regard to the provisions of Articles 136, 137 
and 138 of the Limitation Act that possession referred to in Article 137 is actual 
possession and not constructive or bolical possession. I do not see any rele- 
vancy in the citation of this case. Further the petitioner in this case has certainly 
a right to physical e and indeed is in possession.” The judgment of Raja- 
mannar, C.J. and Rajagopalan; J., in Kota Anandakrishna Chetty v. Messrs. M. K. 
& Co. alias Mahomed Kasim @ Co.!, is not of any help as the learned Judges 
expressly left open that. question. , Nor does the decision'of Rajamannar, G.J. 
A Rao, J., in M v. Maleperakkal Unniri*, bear on the point 
raised, for in that case the learned Judges only held that notwithstanding the pro- 
-visions of the Act, a suit for eviction would lie. The aforesaid decisions do not 
support the learned counsel’s contention before me. 


I therefore hold that the petitioner has a right to continue in ession of the. 
non-residential building owned by Kandappa Chetty till he is duly evicted under 
the provisions of the Act and therefore he is not entitled to evict the respondent. 


The petition therefore fails and is dismissed with costs. Advocate’s fee Rs. 100. 
V.S. ~ - Petition dismissed.. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :— MR. JUSTICE SATYANARAYANA Rao AND Mr. JUSTICE RAJAGOPALAN. 


Aravamudha Iyengar formerly a. minor since declared major an 
his guardian discharged .. Appellant* 
i v. 


Ramaswami Bhattar and another .. Respondents, 

Hindu Law—Adoption—Anthority te adopt given by a dwija below 14 years of age—Validty. 

There is no particular rule laid down under Hindu law relating to adoption with reference to the 
mental capacity required or to the age of majority of the person making the adoption. The act of 
adoption contains moat essential element of the selection of a boy and the 3J of the 
Sit af che, boy Pich ar undoubtedly acts of a secular nature. The adoption no doubt alto isa 
religious act ; ut the ponies or the secular element in it cannot be ignored. In order to perform 
a legal transaction, Hindu law requires that the person should have attained the age of majority 
-without which there is no validity for the transaction. Whether the adoption is made by a male - 
or whether he gives an authority to adopt to his widow or even if the widow makes the adoption 
wither with the authority of her hasband or atter. obtaining the arent of the sapindas, the act can 
be done and the authority can be given only if the person attained majority according to Hindu 
law. Otherwise the act is invalid. g 

No doubt there is no text of Hindu Jaw specifically dealing with the act of adoption and laying 
down the limit for the age of majority. But n.imority under Hindu law comes to an end on the 
completion of the 16th year. This rule applies to males and females, to the act of adoption as well 
as to an authority empowering the widow to make.an adoption. If the person is below the age of 
majority recognised and established by Hindu law, the adoption will be invalid. 

Ceremonial competency or the qualification to perform a religious rite can never be the test in 
such a matter. It does not carry with it the necessary mental equipment for a person to form an 
iload peat oa e a e TR eo e age limit, therefore, cannot 
be wo at c point where a dwija becomes competent to have the upanayanam performed. Such-a 
conteltion does’ net suggest any limit of age ın the case of Sudras who are not qualified to perform 
any religious ceremony involving the recitation of the sacred Vedas. 3 

Texts.2nd case-law disculeed. 





a. (1449) 2 M.L J. T38. POE - 2. (1949) 1 MLL.J. 452. P 
* Appeal Na 731 of 1947. om 24th September, 1951., 
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_ against the decree of the Court of the Subordinate Judge, Tiruchir 
24th March, 1947, in O. S. No. 51 of 1946; . 

Krishnasoami Atyar and R. Rangachari for Appellant. 

Muthukrishna Aiyar, T. A. Anantha Aiyar, D. Ramaswami- Aiyangar a 
asa Destkgn for ist and 2nd Respondents. A - 
ourtAdelivered the following ` a A 
inT.—The first defendant whose adoption has been declared inva 
-Court, Tiruchirapalli, is the appellant before us. The following pe 
as the relationship between the parties : 


| ade: | 





cd Rangaraju Bhattar Krishna Hoattar 
on sth March, 1942) (Born on grd December, 1887, died on 6th June, 
Ammal (died 


Minor Aravamudam—rst defendant. 


i Bhattar and ep Bhatta: were two brothers. The plaintiff 
on of Ramaswami ttar. The plaintiff’s father Rangaraja Bhat 
> 5th March, 1942. Kuppa Bhattar had a son Krishna Bhattar anc 
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. In this appeal by the first defendant, the main question argued by 
Mr. T. M. Krishnaswami Aiyar, his learned advocate, was tHat the authority còn- 
ferred by Krishna Bhattar was valid. He made a faint attempt to support the 
adoption also on the ground that irrespective of the authority of Krishna Bhattar, 
the adoption. was valid. The respondents did not challenge before us the findings 
of fact which were against them. ‘The argument, therefore, proceeded on the ground 
that the findings of fact of the lower Court regarding the genuineness of Ex. R-3 and 
‘the factum of adoption are correct. ~~ i 


We may dispose of the contention that Rangaraja consented to the adoption 
first as it does not present any difficulty. The unregistered family settlement deed, 
Ex. D-5 dated 18th March, 1940, was relied on ip support of the contention. That 
document sets out the previous.disputes regarding. the will and that Rangaraja 
agreed not to dispute the will in consideration of Rukmini Ammal giving him 
property worth Rs. 4,000 out of the properties of Krishna Bhattar. In consi- 
deration of that Rangaraja promised not to put forth 
‘hts “any claim to the other moveable and immoveable properties belonging to the said Krishna 
ttar ” 2 
and consented 

“that the gnd individual shall take all the hecessary for the propagation of her famil 
in accordance with the terms of the will le by Krsna Bbattar and that he would alas be poant 
and assist in the accomplahment of that object.” = 
It is common ground that the terms of this family settlement were not carried out ; 
but it was contended that the passage above extracted amounts to an independent 
consent on the part of Rangaraja to the adoption. It is impossible to accept this 
contention. that Rangaraja agreed to do under that clause was that he would 
help the lady in carrying out the terms of the will of Krishna Bhattar by taking all 
necessary steps for the propagation of the family and to accomplish.that object. 
There is no language suggesting that Rangaraja intended to assent to the adoption 
independently of the existence of the authority contained in the will of Krishna 
Bhattar. It has now been authoritatively established that the assent of a sapinda 
to an adoption should be one given by him in the exercise of an independent judg- 
ment irrespective of the question whether or not the widow had also authority 
to adopt from her husband. The reason for this is obvious. As has been pointed 
out repeatedly by the Judicial Committee, the sapinda has to decide for the widow 
the propriety and the expediency of introducing an heir to the deceased husband. 
Where a sapinda gave his assent believing that the ‘husband also gave an autho- 
rity to adopt, it was beld that such an assent was not valid to support an adoption. : 
see Sti Raghunada v. Brozo Kishoro!, Ganasa Ratnam Iyer y, Gopalarainam Iyer’, Venkamma 
v. Subramanyam, affirming Subramanyam w. Venkamma*.. It is impossible to infer from 
the | ¢ of Ex. D-5 that there was an independent assent of Rangaraja to the 
adoption of the first defendant by Rukmini Ammal. We have no hesitation therefore 
in rejecting this contention. et 

The only important question therefore that arises for serious consideration 
in this appeal is whether the authority of Krishna Bhattar, a boy below 14 years 
of age at the time, was valid. Krishua Bhattar was undoubtedly:.a minor as he was 
under. the age of 18 on the date he gave the authority to adopt, if minority is to 
be determined with reference to the Indian Majority Act, IX of 1875. Section 2 
of that Act however contains exceptions, The section- enacts. that: 

_ “ Nothing herein contained shall affect— i i 
~ (a) the capacity of any person to`act in the following matters, (namely)~—marriage, dower, 
divorce and adoption.” - at l 7 ar. 
In respect of marriage, dower, divorce and adoption therefore, the capacity of 
a person to act has not to be determined with reference to the age of y be 





te Ge ? LA. 154: LLR. ı Mad. © 3. (1906) 17 MLJ. 114: LR. gg LA. ae: 
: E 76) ER 3 at N Gi LËR: +o Mad.’ 50 Ea. i oe d E 
2 (IBB ILR w Mada. T n T OT “4. 908) 1g MLJ- 239: LLR. 26 Mad. 627. 
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dian Majority Act. The personal law of the parties must th 
age at which a person is entitled to act in the matter of adı 
vas admitted by the appellant. 


ent, however, strenuously pressed before us was that ac 

v being essentially a religious institution, if a person is qué 
igious act or partake i in a religious ceremony, or in other wor 
U competency ”, he is entitled to adopt or even give an auth: 
re of his mental capacity ; that is, irrespective of the que 
i > srehend or not, the import and the consequences of 
g- te case of dwyas (twice born person), the right to p 
or oe in a aaa E ceremony or competency is a 
ice of upanayanam. Krishna Bhattar before his death 
yanam performed but also his marriage, and therefore he 
: to do a religious act such as the adoption by himself; no 
d was equally competent to confer an authority to adopt on 
nal. So ran the argument. When pressed with the ques 
draw the limit at any Pi age, learned counsel for 
t this competency would synchronise with the oe at which 
erformed among duiyas. As stated by various iti writer 
am is eight years computed from the date of conception i 
11 years in the case of Kshatriyas and 12 years in the cz 
; are not entitled to have upanayanam performed and pe 
‘eremony, this limit would not apply. As a last resort, co 
stated that without drawing any arbitrary line and fixing 
the age of discretion, it must be decided as a question of faci 
r not the boy or the minor widow was capable of under 
ng the act he or she was performing. If he had attained su 
lerstanding to comprehend the nature of the act he was 

the age, he was entitled either to take a boy in adoption 
to adopt on his wife, and on the evidence it was contend: 
fficulty in the case of Krishna Bhattar as he was undoubtec 
ding. 
1ay now examine the authorities cited by learned counsel f 
: whether they lend any support to the position taken up b 
n which strong reliance was placed by him as supporting | 
1e Judicial Committee in Amarendra Mansingh v. Sanatan | 
t was claimed, revolutionised the law of adoption and has 
1 clearly established that the adoption under Hindu law 
in which no secular element enters. It is true that accord 
1 of religion, there is life after death which makes it inci 
g in this world and related to the deceased to perform such dai 
s as are conducive to the spiritual welfare of the deceased. It 
perform, but it is also obligatory to provide if possible for t 
ce of such ceremonies without break by leaving a persor 
vho would carry on the religious duties. A text of Sruti says 


TATA E à sreorafa: we: ao aa, ado Ae 
m: TT ar aga a: gay asar ARA F |) 


ana on being born becomes a debtor in three obligations : 
ropounders of the sacred books) for Studentship (to perus 
W for Sacrifices ; to the Paternal ancestors, for progeny ; h 
“who has son, who has performed sacrifices and who ha: 


n has not the fortune of having a son of his own loir 
pen permits the adoption of a son. A text of Atri says : 


1. (1933) 65 MLLJ. 203 : L.R. 60 I.A. 242 : IL.R. 12 Pat. 642 (P.( 
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mittee on behalf of the reversioner. The first was that with the vesting 
estate by devolution in Banamali the reversioner, the power of the widow 1 
ated and became extinguished. In any event, as Bibhudendra attained : 
capacity to continue the line, the power of the widow Indumathi terminat: 


As regards the first contention, the decisions beginning with Boobhun Moy 

were considered by their Lordships of the Judicial Committee. The conc 
arrived at was that the vesting of the property on the death of thé last hok 
ne one other than the adopting widow, be it either another coparcener of 1 
family or an outsider claiming by reverter, or,:their Lordships added, by inbe 
: cannot be in itself the test of the continuance or extinction of the pov 
option. It was observed that the Hindu law itself did not set any limit 
xercise of the power and that there was no warrant in any of the texts of Hin 
© Justify the imposition of a restriction based on considerations of proper 
necessity, however, of drawing the line was imperative and the question y 
e the line should be drawn. Here again, religious importance of the s 
‘al' or adopted, enters into consideration. None of the decisions examir 
ce Judicial Committee, it was stated by Sir George Lowndes, warrant the assun 
rae in some of the decisions that the limit is reached when the property pas: 
other. 


The true reason must be ”, to quote their Lordships, ‘‘ that where the duty cf proving 
mtincance of the I ne for -p‘rit al purposes wh ch was upon the father, wa» laid by 

Poa DOI the Owe bia he amimia Ey tae oa ee a by Ei on OR gan 
hes n’» widow, the mothe .’» power is gone. if the son dies himrelf sonless ard w ma r. 
ty will stil be vp n the mother, and the power in her which was neces ari y su pended du 
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line is considered by the Hindus as something very ignominous. - The! necessity 
to continue the line is the necessity of the future not of this world but of the other 
world. This decision, therefore, in our opinion emphasises the importance of adop- 
ae from a religious point of view but does not altogether exclude the secular 
element in it. i 


The objéct of adoption is one and the act of adoption itself is another. Jf 
the object of adoption is religious it does not necessarily follow that the act of adop- 
tion is also entirely religious without secular element in it, We are not now con- 
cerned with the object of adoption but with the act of adoption itself and the 
question whether any and if so. to what the extent mental capacity is required to 
perform ‘the act of adoption. Ceremanial competence does not, in our opinion, 
warrant the assumption that the Judicial Committee intended to do away with 
any requirement as to mental capacity in the matter of adoption. Bibhudendra 
in that case was more than 20 years old but the power of adoption of Indumathi 
did not terminate as Bibhudendra did not leave a son or widow.’ The view that 
the adoption is more a temporal than a spiritual institution: was again reiterated 
by the Judicial Committee in Ramasubbayya v. Chenchuramayya1, following the 
opinion of Sir George Lowndes in Amarendra Mansing v. Sanatan Singh*. ese 
two decisions, however, were not concerned with the question which we have now 
to decide. There is no particular rule laid down under Hindu law relating to adop- 
tion either with reference to mental capacity required or to the age of majority. ` 
The whole of the law of adoption, it may be observed, was evolved from a few texts 
and a metaphor. The ‘texts are those of Manu, Vasishta; Babudayana, and the 
metaphor is that of Saunaka who laid down that the adopted boy must bear the 
reflection of a son (putra chhaya). Most of it has been evolved by judicial decisions. 
a cannot, however, be gainsaid that the act of adoption consists of two qais 

giving and taking (i.e), the giving of the boy by the parents and the taking o 
the boy by the ee a ARE R of Jaita homam. Giving and taking 
imply that the filial relationship in one family is snapped and is created in another. 
The act of adoption is the act of creating the relationship of son by satisfying the 
requirements of Hindu law. Of these, it cannot be disputed that the giving and A 
taking of the boy is the most essential part of adoption. The religious ceremony 
of datta homam is not obligatory in all cases, as for example in the case of Sudras, 
who are not competent to perform any religious ceremony, and even in the case 
of Brabmins if they belong to the same gotra, it is not essential as laid down in 
Govindaypa v. Doraiswami*. In that case, the decision of the Judicial Gommittee 
in Shoshinath Ghose v. Krishnasundari Dasit, was taken as authority fon the Popor 
tion that any overt act is not sufficient to constitute adoption. There must be a 
corporeal delivery of the child by the person PE . 

“competent to give to a person competent to take accompanied b the declaration on 
one side. “I give the seid in sieno 4 md on the cther ‘I i the child in adcption '.” ihe 
At page 7 it is further observed that that 

| “ decision shows further that in laying down the rules the Judicial Committee had before them 


A in ; SEn ee dieses 
act md declaration which commun the form in which the intention to give and take’ muni 
during the ceremonial.” "IKA 
That the acceptance of the child is a secular act is further emphasised by the fact 
that even during pollution though a person cannot perform a religious ceremony, 
he is entitled to accept a gift of a child and where datta homam is ant it may be 
supplemented after the period of pollution. Muthuswami Iyer and Best, JJ; 
observed in Santappapya v. Rangappayya®, that pollution is only f a 

“a bar to a religious act and renders religious ceremonies inefficacious but a gi and acceptance 
are weil acia and may therefore be sapien by daia heme nthe expiration of the Perini 


r. (r047 a MLJ. g9. : . 3. (897) LLR. 11 Mad. 5 FB.) ~— 
R (I 65 MLJ. Rós + LR. 6o LA. 242 : 4 (1880) I.L.R. 6 Cal. 981. Ea 
LLR. 1a 642 (P.C). 1894) 5 M.L. J66 a Be Mad. 997. 











igious ceremony is necessary and an adoption even 
[n their case all ripe aat OEE E oes 
out the filial relationship of an adopted son ; see Thangai 
Annapurnamma v. Manikyamma?. 
in the above decisions is in accordance with the rules lai 


y the texts. Baudhayana lays down gaga 
dhim), z.e., the rules for the adoption of a son. The 
the child and addresses a request to them “ give me th 


“I give” and the adopter accepts the gift 4 
g qda Maug (for the fulfilment of religious 


frg (to continue the line. I take), ses 
valkya Smriti, Book I Achara Adhyaya, transl: 
nava ; sse also, the ritual of datta homam in 2, Strange’! 
rom Datta Mimamsa of Savara-Swami communicated 
æ secular act, therefore, of acceptance of a gift of th 
lial relationship is an essential element of the act of ac 
is a spiritual object and it should not be however conf 
The essentials of the act are distinct from the object 
re to draw the distinction between the two that has « 
the appellant to contend that as the Privy Council ha 
spiritual institution, no requirement of‘any mental c 
‘njoined. i 
cisions cited, at the bar a brief notice of them is all th: 
Narain Lahores v. Saroda Soonduies Debee?, Dwarkanath Mi 
option by a foe who had attained the age of discretion 
is valid. He does not however lay down the age at 
law, a person attains years of discretion. He also emy 
a TR ous act and the necessity for the adoption is as 
y childless Hindu is deemed sure to go'to hell called ‘ 
on to adopt a son which is almost imperative as a m: 
g Hindus. .In Jumoona Dassya v. Bamasoondari Dassp 
ield that adoption by a lady of the age of 15 or 16 and tk 
ording to the law prevalent in Bengal is to be regarded 
as d. They did not however decide whether the 
ken as the completion of the of 15 or 16 as in eithe 
o the attainment of the age of discretion, was satisfied 
d, however, that this decision is no authority for holdii 
adoption, even though a minor should have attained 2 
o establish that he had attained the age of discretion 
by this argument ‘és merely déciding ‘the case on ‘th 
case and as not enabling us to evolve any rule of law. 
» accept this ‘contention in view ‘of the categorical sta 
nitteé at page 295 of the report. a 
si v. Adinath Dey*, the person who gave the authority tc 
but the person who exereised that authority, that is the 5 
the, meaning of the Indian Majority Act.. In fact, s 
id. If the authority to adopt by the husband specified t 
is nothing further to be done by the widow which re 
Igment ; but she had only te carry out her husband’s wi 
eference was made in that case to the decisions in A 
da Soondures. ‘Debes?, Jumoona Dassya v: Bamasoondan L 
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ı was definitely named in the authority given by the husbai 
opted and that therefore the minority of the widow who exe 
ould not affect the legality of the adoption. This decisi: 
orted on the ground that though the widow making the ado 
? E old, no exercise of discretion on her part was requir 
of the case 


f the Bombay High Court on this point were also refern 
or the appellant. The first was the decision in Patel Vandrav 
ıl Chunilal. The husband to whom the adoption was ma 
ow the age of 16 years at the time of his death. The wido 
n was a major. Under the law obtaining in Bombay a Hinc 
ake an adoption to her husband without his permission ar 
ent of sapindas unless the adoption was ressly prohibite 
2 adoption was contested on tht ground that the authori 
in the case of a husband who died while yet a minor in tł 
decision of Mitter, J., in Rajendro Narain Lahoree v. Saro: 
oved by the Privy Council in Jumoona Dassya v. Bamasoonda 
as laying down that if the person adopting, though a minc 
jority Act, if he had attained the discretion whic 
m religious ceremonies prescribed for his salvation, he woul 
an adoption and in the case before the learned Ju the 
‘tion on the part of the husband as he died two months befor 
16 when he would have ceased, even in the eye of the law, 1 
‘rence in this observation to majority in the of the la 
jority under Hindu Law and not under the Indian Majorit 
appa*, was a case which raised the question of the competenc 
“age to make an adoption to her dekne husband. Her 
rith reference to the age of the husband ing the adoptio 
‘to adopt but a cage of a widow making an adoption for he 
nce to the determination of the question, it was considere 
was the husband that made the adoption or the widow 
ıt the decisions in Rajendra Narain Lahores v. Saroda Soondun 
v. Bamasoondai Dassya® and Mondakint Dasi v. Adinath Dey' 
\eaning of the expression “‘ age.of discretion ” used in thos 
was however upheld on the ground that there was nothin 
ate of the adoption, the widow had not attained sufficien 
ding to comprehend the nature of the act and that in fac 
8 i eee nder these circumstances, there was no reago: 
of that age who had been married for two years or more anı 
i did not realise what was meant by taking a son in adop 
ain proceeds on the peculiar facts of the case and enunciate 
to say that if the person making the ddoption was of suffi 


vil aM LUC AUOPUON to exercise an Inaepenaent ji 
idoption and if so exercised, there should be a m: 


tly, there is the recent decision of the same Court. 
urlidhar®, decided by Broomfield and Sen, JJ. T 
vho was 14 years and 73 months of age at the time | 
of that aaao was in issue. Broomfield, J., who 
at in the case after a consideration of the earlier autho 
expressed himself thus at page 795 on the effect of t 
iink it is clear from these cases that according to the view taker 
ee Gre ee i Who bas hot co 
be m con regard e 
tind i snd TSA estion of fact to be deter 
ular case. Since we have found in the present case that Bhanu 
anding to comprehend the nature of the act of adoption and 
> rule of law which requires us to hold that the adoption was in 
mbay High Court has not considered whether ur 
an age of majority fixed as no reference was made i 
xts bearing onthe question. They considered it suffix 
ion in each case must rest upon the evidence relating 
f understanding of the person making the adoption ` 
The Bombay decisions, however, do not support tl 
o behalf of the appellant that a consideration of tl 
on making the adoption was wholly irrelevant and tt 
stency to perform a religious ceremony. If that is 
ppellant, the adoption would be valid irrespective o 
; of the person making the adoption. 
doubt the decisions of the Bombay High Court sı 
ppellant to this extent that the question of the cap: 
n the facts of each case, of course taking into conside 
ctors bearing on the question. The Bombay Higt 
sion in Jumoona Dassya v. Bamasoondari Dassya‘, as | 
ority at 15 or 16 and according to the decisions, t 
ed under Hindu-Law.------°. © we ee ee 
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ase were: One Subbarayudu died in 1907 having 
rtly before his death under which he gave author.t; 
II years old to make an adoption. A few month: 
lu, the widow, while yet a minor, made an adoption 
in the matter of adoption, Viyamma did not exercix 
was only rz years old and her father acted on he 
ler no opportunity to exercise her own discretion anc 
t the desirability of adopting a boy. Both the learner 
ra Aiyar, JJ., agreed in finding that Viyamma wa 
f the adoption. Both the learned Judges were als 
he decisions in Ranganayakamma v. Alwar Setli’, anc 
+, that there should be a sufficient maturity of under: 
:o comprehend the nature of her act ; but Oldfield, J. 
a of the age of majority under the Hindu Law, t 
r Sadasiva Aiyar, J., though obiter, elaborately. Accord- 
© of majority under the Hindu Law, for both males anc 


> of 16, NE J ger ag, i.e., on the completion of the 


laced for this position on the decision in Mothoo- 
Debt and M: Manji v. Debigobinda Newgi". 
o on the decision of the Privy Council in Jumoon: 
and the opinion of Jogeshchandra Ghosh in Hindr 
learned author points out the difference of opinior 
ares writers regarding the age of majority unde 
c Bengal writers, the age of majority is de beginni 
stion of the 15th year while according to the 
h year- The opinion of Mr: Ghose at 584 was 
the act of taking in adoption is not ady a religious 
n, vyavahara and one who has not attained the age 
entering into such a transaction. He then quote 
stri’s Tagore Law Lectures on Hindu Laweof Adoption 
) pr a the view in consonance with the opinion 
e o tion of the learned Judge, though obiter, 
‘hough on one point there is room for difference ol 
Law, latest edition at page 193 the law is thus 


1 whọ is a minor under the'Indian Majority Act can adopt or 
ie Hes gained the are of discertinn a ceding ub Hindi We 
Dana‘, the Privy Council held that the age of 15 or 16 was, 

to be as the age of discretion. It corresponds to 
by the Da School at the completion of the 15th year. 
L it .is the completion of the 16th year. It may be the same for 
is quite possible to interpret the relevant rule as meaning the 


paragraph which it is very difficult to reconcile with 
varagraph. - If the Hindu Law had fixed the majority 
z, there is no room for fixing the age of discretion 
to other considerations. The learned author says 


inl below child for purposes of marriage. The of 
lere it ot a0 Berd de cou tay be uated i E question of 
based on the view taken by the Bombay High Court 
tt Murlidhar’. 
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ion, the age of majority under Hindu Law is fixed eit! 
15th year or at the completion of the 16th year as the ca 
pts the Bengal view or the view of other text writers v 
resently. In the present case the boy was below 14 and 
erial whether the age of majority is taken as the complet 
16th, The act of adoption contains the most essentia 
of a boy and the a tance of the gift of the boy w 
. of a secular nature. e adoption no doubt also is a 
wahara or the secular element in it cannot be ignored. 
al transaction, Hindu Law requires that the person sh 
of majority without which there is no validity for the tr 
ption is made by a male or whether he gives an authority 
zven if the widow makes the adoption either under the 
x after obtaining the assent of the sapindas, the act car 
y can be given only if the person attained majority 
Otherwise, the act is invalid. 
iere is no text of Hindu Law specifically dealing with - 
ing down the limit for the age of minority. But there 
ranches of vyavahara law fixing the age of majority. Tl 
has been quoted with approval by most of the comme 
In dealing with the question of the liability to pay debt: 
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arable to an embryo up to his 8th year. A youth, wh 
of 16, is called Poganda. Afterwards he is no longer 
in case his parents are dead). 

ry meaning of the word Poganda is “ not full grown, a t 
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age arima means “infant, not under 16 years 

Narada cited above SMUT is used. The e 

o used by’ Gautama in defining the limit of the 

ccording to Smriti writers, upanayanam for a Brahman : 

e 8th year from conception. Gautama says (upa 

me.) IMAA ATTY HLA and ır years for Kshatri 
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there is no father. It is therefore clear from these texts that a person attains com- 
petence for Vyavahara according to Hindu Law after the completion of the 16th 
_ year. Mr. Ganapathi Aiyar in his book on Hindu Law at page 415 and the 
following pages has collected the texts bearing on the question. ‘The attention’ 
of the learned Judge Sadasiva Aiyar, J., was not apparently drawn to some of these 
-texts and he was willing to accept the view of the writers. Colebrooke in 
his Digest of Hindu Law, refers to the text of Narada and agreeable to the Bengal 
view, he thinks that the minority must end with the 15th year as declared by Kat- 
yayana, Priyanath Sen a very eminent authority on Hindu Law in his juris- 
prudence deals with this question at pages 299 and 300 and states as his opinion : 
“ Having regard to the context, the best interpretation seems to me to lead to the conclusion, 
that minonty extends till the end of the 16th year, although Sri Krishna Tarkalankara in 
his commentary on the Dayabhaga appears in one place to take the opposite view.” 
A person who is a minor under Hindu Law is considered incapable of aE into 
any legal transaction as stated by the learned author. The opinions of Ghosh 
and Sarkar Sastri on Adoption have been cited in extsnso by Sadasiva Aiyar, J. 


Ceremonial competency or the qualification to perform a religious rite can 
never be the test. In the case of dwiyas, after upanayanam is performed a person 
becomes competent to perform religious ‘rites though he may not be qualified to 
perform religious sacrifice until marriage. The lower limit of the age for upana- 

am, i.e., 8, 11 and f according as the person is a Brahmin, Kshatriya or a Vysia. 
ftis rather difficult to assume that a boy of that age would be capable of under- 
standing the legal implications of affiliating a son to himself. Afier upanayanam, 
studentship commences and continues until the period when he becomes a snatnaka 
fit to enter into a married life. “His studies are then finished. Though it is now 
settled by decisions that a bachelor is entitled to adopt, according to strict concep- 
tion of Hinda Law, it would be illogical to think of a bachelor producing a son of 
his own or entering into a grahasthasrama as it were, by adopting a son to himself. 
During the period of studentship he is incompetent to perform even data homam, 
puthreshti, as it is a sacrifice which requires the presence of a wife. The ceremonial 
competency does not carry with it the necessary mental equipment for a person 
to form an independent judgment in the matter of affiliating a son to himself. It 
is therefore difficult to accept the extreme contention urged on behalf of the appel- 
lant without any binding authority for, this view if accepted would lead, as pointed 
out by Sarkar Sastri in his Law of Adoption, _ ; : 

“ pushed to its logical consequences this theory would justify the adoption even by a boy of 8 
years ani the Hindu legulators were ‘not devaid of commonsense as to contemplate such an 
absurdity.” - 7 
No doubt the learned author added an addenda at page 215. A citing instances 
of adoptions by minors which came to his knowledge during his professional career 
but that contains only a passionate plea for reform in that direction and does not - 
in any way alter or affect the opinion already expressed by him in his lectures. 
The age limit, therefore, cannot be drawn at the point where a dwija becomes 
competent to have the ie sores Sra performed and this contention does not suggest 
any frat of age in the'case of sudras who are not qualified to perform any religious 
ceremony inolving the recitation of sacred texts. To accept the test so strenuously 

ressed by learned advocate would lead to the serious consequences of young people 
being brought under the influence of elders who, to further their own interests, 
would force adoptions upon them.’ Such a danger must necessarily be avoided. 
In view of the above texts and of the opinions of text writers and also the obiter 
dicta of Sadasiva Aiyar, J., in. Sattirąju v. Venkataswami1, and the decision of the 
Judicial Committee in Jumoona Dassya v. Bamasoondari Dassya*, it is impossible, 
in our opinion, to accept as did the learned Judges of the Bombay Fick Court 
the test of deciding the question on the facts of each case in order to come to a con- 
clusion whether or not the person making the adoption was capable of understanding 
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lge in the Court below that the authority given by krishna Bhattar when 
s below 14 years of age was invalid and that the adoption of the first defenda 
Rukmani Ammal is also invalid was correct. The decree, therefore, of t 
er Court must be confirmed and the appeal is dismissed with costs of the fi 
vondent. 
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and consequently attract clause (i). Vide O. M. A. Nos. 316 and 391 of 1947. 
We are unable to accept this interpretation. There may be orders or decrees 
‘which are declaratory in nature and not executable and if they had become final 
before the commencement of the Act, a provision excluding the a plication of 
the amendments made by the Act as by clause (#) will certainly i 

Apart from this, we do Rot see any reason why the third clause should not be 
construed as having an independent and exclusive operation which is prima facis 
what the ais of the section suggests. We therefore think that: the decision 
of the learned Judges requires reconsideration and for this purpose we direct that 
these figs be placed before the Honourable the Chief Justice to'refer this case 

Bench. 


to a 


(In pursuance of the aforesaid Order of Reference, this appeal coming on for 
hearing, the Judgment of the Court was delivered by 
- Satyanarayana Rao, 7 —This Civil Miscellaneous Appeal has been placed before us 
under the directions of the Honourable the Chief Justice for a reconsideration of 
the decision in C. M, A. Nos. 316 and 391 of 1947 by our learned brethren Subba Rao 
and Somasundaram, JJ. As the case itself has been referred to us and not merely 
a question, it is necessary to state the facts out of which this appeal arises in order 
to appreciate the questions that arise for decision. 


The legal representative of the third defendant in O. S. No. 16 of 1939 and 
who is also her adopted son is the appellant in this appeal and also the petitioner 
in C. M. P. Nos. 8384 and 8627 of 1950. O. S. No. 16 of 1939 was instituted to 
enforce a mortgage dated 6th November, 1926, for a sum of Rs. 12,000, executed by 
defendants 1 to 3 and also by the first defendant as guardian of his minor son the 
fourth defendant. The first defendant is the husband of the second defendant 
and the third defendant is the first defendant’s paternal uncle’s widow. She adopted 


one of the sons of the first defendant. The mo (Ex. A) was executed, to 
discharge certain earlier debts. The property cover by the mortgage belonged 
originally to certain Chintapalli -people who mortga the property to the 


plaintiff on 24th May, 1920, for a sum of Rs. 5,000 (Ex. D). They were also 
indebted to‘ the same plaintiff under a promissory note dated rst December, 1921, 
(Ex. E), the principal of which was Rs. 1,000. Under two documents dated 
14th June, 1925 (Ex. G) and rath October, 1935 (Ex. H) the property was pur- 
chased by the second defendant subject to the earlier Mortgage and also with. 
an obligation attached that from and.out of the consideration for the sale the debt 
due under the promissory note should be discharged by her. It is common ground 
that the purchase by the second defendant, the wife of the first defendant was for 
the bencht of the family. The suit was instituted on 15th October, 1939 and in 
that suit the third defendant claimed, taking advantage of the provisions of Madras 
Act IV of 1938, that she was entitled to have the debt scaled down along with the 
other defendants who also claimed similar reliefs. She pleaded further that she 
was only a surety for the debt and her liability was co-extensive with that of the 

rincipal debtors. The learned Subordinate Judge who tried the suit allowed the 
Te of the Act to the third defendant also té the same extent as he had allowed 
to the other defendants who were the other mortgagors, that is, the debt was 
‘scaled down as so to reduce the debt due under the suit mortgage to the principal 
amount due under Exs. D and E, $ 


There were two appeals against that decision to this Court one by the plaintiff 
„which was A. S. No. 6 of 1942 and the other by the ee and 7, A. S. No. 
516 of 1941. We may leave out of consideration A. S. No. 516 of 1941 as it has 
no bearing to the present controversy. In A. S. No. 6 of 1942 the plaintiff creditor 
claimed that she was entitled to a decree against the third defendant for the principal _ 
sum mentioned in the suit mortgage with interest scaled down: according to the pro~ 
visions of the Act, and that the decree granted by the lower Court giving her also 
the benefits of the provisions of the Act so as to reduce the debt further as inthe case 
of other mortgagors was not justified: . This Court held that the third defendant 
‘was not entitled tò the benefits of the Act in the same -manner and to the same 
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It cannot be seriously disputed that the appellant is entitled ‘to! the be 
the new Act if the provisions of: Act XXIII of 1948 are held to be retrospe 
the pags is entitled to the benefits of the new provisions the debt shor 
aled down in accordance with -those provisions. c point therefore for 
jeration is whether the Act is retrospective. In order to give re 
‘ect to the provisions of the Act, section 16 was enacted in the Act 
48). Itis as follgws : Bee a 

“The amendments made by this Act shall apply to the following suits and proceedings, nan 


ees aS 
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The provisions of this section are clearly mandatory as the -section itself says that 
the, amendment made by. this Act “shall apply ”? to the following suits and pro+ 
ings. The clause that is relied on in support of the contention advanced on 
behalf of the appellant by this learned advocate Mr. Rama Rao is clause (ši). 
He also at one stage of the arguments attempted to rely on clause (i) but, when 
it was pointed out to him that there was no proceeding instituted after the com- 
mencement of this Act in the present case except the proceeding for scaling down 
which has been started after the new Act came into force he abandoned that cón- 
tention and did not further press his contention based on .clause (i): Clause (i) 
therefore may be left out of consideration altogether. It cannot be doubted that 
the two clauses (#) and (iii) are entirely ind dent and are intended to provide 
for different situations. As has been rightly pointed out on behalf of the res- 
pondent by Mr. Kuppuswami in construing a et like this which gi 
retrospective operati on to a statute it is incumbent upon the Court.to give effect 


to the plain of the section and that retrospective operation should not 
be unduly extended; nor should it be tived or cut down if the language 
makes it imperative that such operation should be given. It is not open to a Court 


of construction in interpreting a statute either to add or to subtract from the language 
of the statute. As far as possible an -attempt should be made to reconcile and 
interpret the provisions of a statute in a manner so as to make none of the provisions 
ineffective or nugatory. If possible the provisions of the Act must be so construed 
as to give effect to all the provisions. A provision can be rejected as unnecessary 
only if @ Court is driven to such a situation and not otherwise. Bearing these 
principles in mind it is clear that clause (#) applies to pending P ings, that is, 
P ings which were instituted before the commencement of the Act but which. 
did not become final before such commencement. This is made clear by the 
clause “in which the decree or order passed has not become final.” It 
implies therefore that if the decree or order passed in a suit or proceeding becomes 
final before the commencement of the Act the provisions of the Act cannot be 
applied to such a suit or proceeding. But‘in clause (i#) the word “in which the 
decree or -order has not become final ” do not occur. It is quite: general 
and applied ,to all suits and proceedings in which the decree or order passed has 
not been éxecuted or satisfied in full before the commencement of this Act so that 
it seems to apply to deeree3 or orders even if they had become final before the 
commencement of this Act provided the decree or order has not been executed. 
or fully satisfied. -The view taken by the learned Judges in the civil- miscellaneous 
a already referred to was that while the two clauses are independent, clause 
(i4) has no application to proceedings in which the decrees or orders have become 
final before the commencement of the Act. It is this view which is also pressed 
now ‘before us by the learned advocate for the respondent. While we agree with 
the learned Judges in holding that the two clauses are independent, we are unable 
with- great respect to accept the view that clause (i#) applied only to cases in which 
the decrees or orders have not become final. If the decree or order has not becotité 
final, before the commencement of this Act, clause (ti) in our opinion seems to’ be 
unnecessary and as such the case would be covered by clause (#). Further, ‘it 
would be difficult to imagine that a decree or order which has not become final 
can be finally executed or can be finally satisfied. No doubt it is true that, even 
when an appeal is pending a decree may be executed and satisfaction may be en s 
But all that is y subject to the result of the AT If thè appeal succeeds 
or the amount due by the defendant to the plaintiff is increased by`the appellate 
Court fresh execution has to be started, the satisfaction must be re-opened and the 
execution must proceed. The Legislature, in our opinion, when it enacted these 
two provisions must have intended that even in the case of decrees or orders whith 
have become final having regard to the provisions of the new Act, relief should 
be had by the ju ent-debtor so long as the decree or order was not executed 
or was not satisfied in full before the commencement of the Act. If however a 
decree was executed in part and before it was fully satisfied the debt was scaled 
down under the provisions of the Act asa result of which the creditor was found 
to have received more than what he was entitled to, the proviso enacts that in guch 
34 - f 
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oe to or the creditor should not be required to refund any sum which has ber 

or realised by him before the commencement of this Act. The questic 
1s TERRI and legitimately, as to which are the kinds of decrees or orders whi 
have become final and which are sought to be excluded by implication in clause (1 
ofsection 16. It is of course not easy to give an exhaustive -list of such decrees . 
orders. It may be that the Legislature contemplated that decrees and orders of 
detlaratory nature and which are not executable and which have become fin 
before the commencement of the Act, need not be opened. A reading of the ty 
clauses together would that clause (#),would apply exclusively to execu 
able decrees or orders which though they have"become before the commenc 


ment of the Act are enll in the etade af unfiriahed awanrninn and at the etara 
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@ sum of Rs, 850 for the expenses incurred in connection with the second laintif’s 
Marriage, and Rs. 116-3-0 interest that ‘accrued thereon upto the date of the plamit. 
The first eral) is the mother of the second plaintiff and the wife of the 
defendarit. c i between the first plaintiff and the defendant did-rot 
pee to be a apy one, and in or aboùt 1925, the plaintiff separated herself from 
er husband on the latter ing to pay maintenance, as provided in Ex. Pst. 
At that time, the second laintift was only two years old. Subsequently, ‘the 
defendant married a roa wife and by her had some daughters. In 1940, 
the defendant issued a notice undér Ex. P-2 calling upon his wife not to get the 
second plaintiff married to the former’s brother, and leave the question of the 
second plaintiff’s marriage to him. In spite of this, tht second plaintiff was married 
to the first plaintiff’s brother, andthe defendant was called upon to meet the ¢ 
of this marriage. As he refused to do so, the plaintiffs instituted the present suit 
for the recovery of the amount mentioned above. nove” 


The suit was o posed on ‘various unds relating to the customs of the 
community secotling to which the manage Eat are not incunéd By the 
bride’s party. It is to be noted that there is no plea raised in the written statement 
that there is no legal obligation on the part of the father to bear the expenses of the 
daughter’s marriage. 

The Courts below dismissed the suit holding that there was no legal obli- 
‘gation on the part of the father to perform ‘thé marriage of his daughter and in 

-Support of this view they relied upon a decisión of a Bench of this Court in Sundari 
Ammal v. Subramania Aiyar?, where it was held thai a wife) wHo spent money on her 
daughter’s marriage was not entitled to recover it from the husband. ~ x 


ie seat 
In Subbayya v. Ananda Ramayya*, a Full Bench of this Court expressed the opinion 
that there was a legal obligation on the part of the father to meet the marriage 
expenses of the daughter, if the ily, was possessed of joint family property. 
Referring to Sundari Ammal v. Subramé ' Atyar’ and to an earlier decision in Seshammal 
X. Mumtswami Mudaliar?, Ramesam, J., who wasone of the members of the Full Bench, 
cobserved that in those cases it did not appear that the father was a member of the 
joint family or had ancestral property. In Ranganayakt Ammal v. Ramanuja Atyangar* 
the claim of a daughter-in-law, to recover the marriage expenses of her daughter 
oe father-in-law, who was in possession of the joint family properties was 
upheld. $a ©,’ ‘ oe 
~- What emerges from these decided‘cases is that the father has a legal obligation 


to meet the paarriage expenses of bis daughter, if it is shown that there is joint family 


property, But if there is no joint family pepe the obligation of the father is 
only a moral or natural obligation, but not a legal obligation. i 
Therefore, the main question that arises for consideration in_this appeal is 
whether the defendant in this case was in possession of the joint family pro $ 
Though the question of the possession of jount family property was not i y 


Taised cither in the plaint or in the written statement, the defendant had ifically 
admitted that the property in his p was ancestral property. On this admis- 
sion itia not open to doubt that the roperty in the possession of the defendant was 
ancestral pro > and from this flows his legal obligation to meet the marriage 
expenses of his hter. . 


- _ Though the attention of the lower appellate Court was drawn to the ruling 
in. Subbayya v. Ananda Ramayya?, it contented itself by observing that the facts of the 

resent case were entirely different from the facts in Subbayya v. Ananda Ramayya*. 
The learned Ju does not state how the facts of the present case were different 
from.those in Subbayya v. Ananda Ramayya*. The Cotit below entirely overlooked 
the distinction pointed out in- Subbayya v. Ananda Ramayya*, between the Jjability 
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ding disposal of R. C. No. 17 of 1951, anc 
1¢3. 


I have the records and heard M 
er, the learned Public Prosecutor for th 
approver. The learned Public Prosecut 
èd, supports it. He relies upon the mar 

cedure Code, that an approver, ` 
\ccepts the tender of the pardon (this A 
letained in custody until the terminatjo: 


ar. M. P. No. 2497 of 1951. 


; concluded, let alone any trial 
r no doubt in my mind that neither 
: has got the right to set at naught the mai 
ial Procedure Code, based on very salu 
> interest,-and release an who is 
of the tender of pardon, the approv 
gistrate’s Court, that is, in the course of 1 
{uiry has ended, and, if committal ensues 
essions Court truly and fully to matters w 
an accused, and cannot be made an acct 
facts within his knowledge truly and full 
ing false evidence. Only when he has | 
use evidence, can he be treated as an ac 
art, consisting of Wallis and Munro, JJ., ir 
? another Bench of this Court, consisting 
nperor®. In the latter ruling it is specific 
ı the approver is tendered a pardon is brc 
yurt statements made before the committi 
n his examination-in-chief in the Sessio: 
if committal ensues, the stage at which : 
kept his condition or not is the stage of 
it of his evidence in chief-examination, cro 
Sessions Court compared with his sta 
_ also obvious from section 337 Oa 
Bed is “ irial ” and not “‘ enquiry 
JJ., bave observed as follow: 
don also ts the grave risk of departing from tt 
uses the granted to him. The statemer 
jae senteat ia wader secon gN (a), Q 


law of R So, it is clear to me th 
vosition as an accused, and the provisions 
ire Code, cannot aply to him, Like a 
crime but is not convicted and punished 
t the time he committed the act, an app 
indirectly concerned in or privy to the 'o: 
Procedure Code, and is le tof without 
epts the tender of a padia ind makes : 
lating to the crime within. his mnowledg 
unal Procedure Code, apply, it would nc 
a Batti ee a aarde ease like this aS 
ada be keni ta ends custody lL Rico 
mittal ensues) like a sealed will in a wi 
ding to merits. He is not to be allowe 
ail at the time he is tendered a pardon, bi 
lice control or influence, or the influence 
er he has given a statement in the enquir 
lent given given Dy him before the District M 
| the a can both get at him freely 
chat he will give out the whole truth at tt 
> trial, in the case of an approver, does no! 
‘by him before the District Magistrate or 
the true facts as they occurred, -for.-Tru 
ecutor, before he can make an approve 
339 (1), Criminal Procedure Code, that, 
concealed anything essential or given fal 
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ot Gompliéd’ with the ‘conditions on which! ‘the’ tender of ón was made. 
-of vital importance both to the accused and te the public that an approver shc 
ot be. treated like an ordinary-accused or witness, but strictly aecording to 
rovisjons of the Crimihal Procedure Code, section 337 (3) being the ape 
on regarding him. “There may be a little doubt whether an approver can 
ased after he has given his full evidence in the Sessions Court, and where 
Ublic Prosecutor does nót- certify that there is anything concealed or false, e 
sfore the trial-is over ; but there is no doubt at all that he cannot be rele 
1 bail at an earlier stage (if committal ensuies)'when he was not on bail at the t 
> was tendered the pardon and accepted“it. Usually, a Sessions Court- rele 
1 approver in a murder casé after the whole trial is over, and the verdict is gi 
ad: judgment delivered, because-only at that stage can it be seen whether 
2prover’s evidence has been a full'and true disclosure, of all the facts he kni 
* not. i ' 

I have no doubt whatéver, therefore, in agreeing with, Mr. Rajagopalact 
1e -learned counsel for the petitioner, and with the learned Public Prosecu 
ad in- disagreeing with the contentions of the learned counsel for the appro 
ad cancelling the order of the Seasions Judge, Madurai, releasing this appr 
2 bail. I accordingly cancel that order and direct his re-arrest and deten 
. Safe custody in a separate cell in’ Madura Jail pending disposal of R. C. No 
: 195! on the file of the Stationary Sub-Magistrate, Nilakottai, and the conclu 
` the trial (if committal ensues). š 

- The inquiry and trial (if committal ensues) of the case may be expedite 
r’as-practicable, as the learned counsel for the approver says that there are ne 
) witnesses, and many exhibits, and this approver has the prospect of being ] 
| custody for several months unless an order for expedition is given by me. 


ESOO <, | —. , Petition allo 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. . 

; C Present :—MR. Justice Sussa Rao. f - 

han Bahadur A. Abdul Karim Sahib `<  - a.” Petitioner* 


I] ABDUL KARIM SAHĪB P/°THE ‘AGCOMDN.GONTR.-MAD: (Subba Rao, F.). 25% 


informing him that. he had taken over the premises for allotment to Government. = 
officials, and that orders regarding the allotment would issue shortly. On 11th 
June, 1951, the first respondent made an order allotting the said premises to Mr. S. A. 
Venkatesan, Assistant Engineer, P. W. D., Madras, for residential purposes and 
directed the petitioner to hand over possession to the said Mr. Venkatesan. Learned. 
counsel for the petitioner contends that the said order was made by the Accom- 
modation Controller without jurisdiction, as under the Madras Buildings (Lease ' 
and Rent Control) Act, 1949, the Accommodation: Controller has no power to: 
convert a non-residential building into a residential building and vice versa. . 

To appreciate the contentions of the parties, I shall read the relevant sections. 
of the Act. 


Section 2 (1) : “Building means any building ar but or part of a building or ‘hut, let or tọ be- 


let separately tor residential or non-residential purposes ...... 
* * a * * * + 
-` Section g (1) (a) : “ Evey landlord aball, within seven days after the building becomes vacant. 


by his ceasing to occupy it, or by the termination of a ten or by release from requisition give 
notice of the: vacancy in writing to the officer authorised in thy behalf by the State Government 
inafter in this section referred to as the * authorised officer ?).’” 

+ + a + * 


+ k 


ment or of any local au ority or of any pubhc institution under the control of any such Government 

or for the occupation of any officer of such Government, the landlord shall be at liberty to let the 

building to any tenant or to occupy it hrmself. 
a 2 + 


k - x > + * 
Section 3 (5): “If the building is required for any of the purposes, or for occupation by 
aiy i he aca, wail a abated Gh ie e pi ion of the ir 


to the authorised officer and the State Government shall be deemed to be tenant of the 

with retrospective effect from the “ date an which the authorised-officer received notice under sub. 
section rd and the tons oor ir nn it the tenancy being wach as may be agreed upon between 
the ord and the tenant and in default of an agreement, as may be determined by City Civil 
Face oe a Madras and sewer by the Subordinate Judge's Court having origina] june 
diction over the area.in which the building ix situated or, if there is no such Court, by the District 


4 x * + k * + + 
t Section 3 (9): “ Nothing contained in this section shall apply — 
(a) to a raidential building the monthly rent of which does not exoced twenty five rupess p 


(6) to a non-residential building the monthly rent of which does not exceed fifty rupees 5 


£) to any building or buildings in th Sure ene nd com: iH 
PERR A or firm, wie incorporated or ce and eet intend solely for be ee 
its officers, servants or agents.” i i 
„Section 4 provides for fixing the fair rent, and the provisions indicate .that 
different considerations will have to be borne in mind in fixing the rent for resi- 
‘dential and non-residential’ buildings. Section 7 also prescribes various conditions 
which entitle the landlord to evict the tenant. Section rr reads : f ‘ 

u“ No residential building shall be converted into a non-residential building t with’ the 
permimion in wnting of the Controller”, ' i isa f 
_Mr. Radhakrishnan, the learned counsel for the petitioner, argues that under 
‘the provisions of the Act only the owner can convert a residential building into- 
a non-residential building and gics varsa, with the previous permission of the Accom- 
modation Controller, and that the Accommodation Controller suo motu cannot 
convert one class of building into’another. He also further emphasises that if a 


Non-residential building is leased out for residential purposes, it will be impossible 


‘to apply the Se of sections 4 and 7 of the Act. The Act does not define 
a residential building or a nonsresidential building. Under section 2 (1) à 
building ‘has been defined, which’ includes boththe-categories of buildings: Itis 
‘true that the various sections of the Act ee i a distinction between residential 
and non-residential buildings and also provides different’ rents for the two cate- 


s 


eras al wee as w ave ava Ue PAS VA D ana g 


into another can only be under section 11. But section 
wer to the Accommodation Controller to requisition the 
es of the State or Central Government or of any local aut 
nstitution under the control of any such Government or for 
„officer of such Government. Section Bes ) does not say 
on Controller can acquire a residential i ding “only for r 
a non-residential building, only for non-residential purj 
ed for any of the purposes mentioned in sub-section (3) 

, if the building is required for any of such purposes the ter 
ion to the authorised officer. On a fair reading of the pl: 
. 3, I find it very difficult to hold that the Accommodation ( 
>a non-residential building for the purpose of giving it for r 
ice he made the requisition, he is certainly entitled under th 
ae purposes for which he is authorised to. take the building. 


takrishnan has argued with some force that as no express 
n the Accommodation Controller to convert suo moto one 
the construction I adopt may lead to anomalies in the af 
id 7. It is true that under section 11 an owner can convert a 
uission of the Accommodation Controller; but that sectio 
cific powers conferred upon the Accommodation Control] 
e Act. ‘Jt does not also contravene the spirit underlying s 
it the landlord can do with the permission of the Accom: 
Accommodation Controller can do suo motu under. section 
12e character of the building can be ascertained by the m 
‘ommodation Controller deals with the property he t 
he gives it for residential purposes it be a residential | 
r non-residential p , 1t will be a non-residential buildir 
ere will not be any ifficulty i in applying the provisions of : 


aforesaid reasons I ‘hold that the order of the Accom 
correct, and this petition is dismissed with costs, advocate’s fe 
very fifteen days. 

Petition 


‘HE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :—Mnr. JUSTICE RAMASWAMI. f 

sarathy and others . moo! es Petit 

Police Act (III of 1888), sections 45 and 46—Facts to be proved to sustain, coms 

Poea CUT i0), D Ea SE 


OnE Ee paying of Cardy within actions 45 amd 48 ct the Mardna ty 
all be proved that the premises raided was a common gaming-house., T 


perhaps 
g-bouse, fue ae ae ee ce ae and the ot 
me premiss Hodes nothing morc useful to emp oy their time on a holi 

are found playing in a private room when the house was raided, « 
viction under sections 43 and 46 of the Act. The seizure of a petty am 
ad to the conclusion that it was quota money. 


so be no forfeiture in this case of the money seized, for the Act docs not « 
ag scixure as a matter of course. Before ordering forfeiture the Mag 
Se ee ee ee 


No. 687 af 1951. ha Pee 7 f grd Decemt 
’. No. 61 of 1951.) 


The Court made the following <- 

OrnrrR.—The learned State Prosecutor states that he cannot support the 
tions and sentences of the Special Honorary Presidency Magistrate and*I ent 
ee with him. 

The established facts are: The accused persons T. R. Parthasarathi, S 
alu, Govindaraj, Umapathi, jevenile Ponnurangam and Murugavel are c 
its of a house bearing door No. 4, Thandavaraya Pillai Street. The fir 
m Parthasarathi is the landlord and the others are tenants living in va 
ts of the same house. This house was raided on a search warrant on 1st Oct 
O, at 3-30 P.M. These six persons were found playing cards in an upstairs r 
a carpet. The police detained these six persons and seized the forty pla 
ds (M. O. 1), the carpet (M. O. 2), cash Rs. 7-2-6 (M. O. 4) anda cael 
G. asafoetida tin box*(M. O. 3) with rupee one in small change placed be 
used 1. They were charged under sections 45 and 46 of the Madras 
ice Act (III of 1888) (hereinafter referred to as Act). : 

Section 45 of the Act lays down : 

“ Whoever- k or uses or its to be uset any common ing- or 
sherre apes korps or usa or pei to be umad any common gaming:honae, or, con 
aming therein, ahali be liable on conviction to fine, etc., etc.” 

Section 46 of the Act lays down : 


Oe Ret na prng or praet Tor Tie purpose of gating ia £ bromom mining | 
‘ound m any common 


‘case for the accused was that they were playing cards in that upstairs n 
they were doing so for mere pleasure on a holiday, that all of them were 
mts and that the room in question was a private room and that"they were 
ing with money as quota money. ' 

The learned Special Honorary Presidency i aes has by a proces: 
aning, which is both obscure and forced, came to the conclusion that he belie 
prosecution and found accused 1 guilty under sections 45 and 46 of the 
the other accused guilty under section 46 of the Act. 


There cannot be the slightest doubt in this case that this Honorary Spe 
idency Magistrate has not understood the scope of sections 45 and 46 of 
In order to bring the playing of cards within these sections it should firs 
© proved that the premises raided was a common gaming-house. Sectio 
1e Act defines what a common ing-house.is. It means any enclos 
1 or place, in which cards, a tables or other instruments- of gaming are k 
sed for the profit or gain of the person owning, ‘occupying, using, or k 
enclosure, room or place whether by Way Citas for the use of na 
ming or of the enclosure, etc., etc. In other words, unless there is suffici 
:nce on record to make out the element of profit or gain to the accused, 
ce of keeping or using a room as a common garming-house cannot be said to 
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no instances before of this premises being used as a common gaming-house. 1 
petty amount found is quite consistent.with the explanation put forward by. 
accused and does not necessarily lead to the conclusion that it was quota mon 
The learned Honorary Presidency Magistrate without considering this .essen 
element has embarked into a disquisition,about the meaning of the word “ plac 
and whether this was a public place, which has no relevance to this case. It ar 
only where the meaning of the word H public place” assumes importance ant 
has to be considered whether the real offence, which is annoyance to wayfa 
and pedestrians, can be said to have-been committed on account of the situat 
‘of the place,. namely, accessibility and visibility to the public. There can be 
doubt that in this case there is no proof whatsoever that the place where this gz 
al playing cards was going on was a common gaming-house as laid down in Chinn 
n ret, 


' — On that conclusion it follows that there can be no conviction under section 
of the Act which prescribes a DRS for being found in a commòn ing-hou 
see M. E. Shak Mohamed, In re?. On this conclusion it also follows that there 
be no forfeiture and in fact the Act does not contemplate forfeiture following seiz 
as a matter of course. Before ordering forfejture the Magistrate must be satis 
that the money or other articles seized were used or intended to be used for gamis 
see Subbier; In re? And where money is found in the pockets of the persons c 
victed of gaming, it must be proved that it was likely to have been used in connec’ 
with the gaming : see Reg. v. Jaggopal Prasad‘. 


The net result of the analysis of the evidence is that certain friends occupy 
“the same premises and finding nothing more useful to employ their time tha 
friendly game of cards were found playing and that apparently on account of 
wishers to them the Police have been tipped off and a raid had been arran 
and search warrant had been granted without adequate care and attention an 
wholly unnecessary prosecution had taken place and a wholly unwarranted con 
tion had followed. I have not therefore the slightest hesitation in setting aside 
convictions and sentences of the lower Court and directing the réfund of the f 
and seizures. : - 

Before parting with this case, I must record my anxiety about this laxity jp 
construction of punitive provisions and the proneness to convict on wholly ini 
quate evidence. It is to be hoped that there will not be repetitions in future. 


V.S. sa ci ' Petition allo 
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Trial referred by the Court of Session, Salem division, for confirmation of the 
sentence of death passed upon the said prisoner in C.C. No. 34 of 1951 and appeal 
‘by the said prisoner. F i 

K. S. Sundaram for Accused. : . S aA ; 

- The Assistant Public Prosecutor (A. C. Muthanna) for: the State. 

The Judgment of the Court was delivered by a : 

Somasundaram, J—The Additional Sessidhs Judge of Salem has found the 
accused guilty of murder of one Sellappa Goundan, uncle of the accused and senten- 
ced him to death. i 


* * * * ` * * * 


{After discussing the evidence ånd finding the accused guilty of murder His 
Lordship proceeded.] E 
._, The learned advocate (for the accused) raised a point that the Sessions Judge in 
this case has not complied with the provisions of section 342, : Criminal Procedure 


chad nothing to add ; and‘then the [earned Judge proceeded to ask if the accused 
had any defence witnesses, tò which the acc said that he had none. In the 


` the Sessions Court no circumstance different from what pees in the evidence 
i itti i i i ore the learned Sessions 


in the Sessions Court had been put to the accused by the committing magistrate 
as the same appeared in the evidence in the other Court and the answers of the 
accused obtained thereon. The question for consideration is whether a Sessions 
Judge should again put all the questions to the accused and record the answers 
frdm him, ‘The learned advocate relied on two decisions in support of his conten- 
tion, one of which is thé decision of a Bench of this Court in Sagili Solomon, In re! 
and the other a decision of the Supreme Court in Tara Singh v. The State*, In 
view of the decision of the Supreme Court, it is unnecessary to refer to the decision 
of this Court reported in Sagilt Solomon, In ret. In the case before the Supreme 
Court the scope of section 342, ‘Criminal Procedure Code was considered ; and the 

t how the circumstances which the Sessions Judge relied 


523 of the journal (only the relevant portion is extracted here) : 
; “ Now this was evidence which was recorded exclusivel y in the Sessions Court. The eyo wit- 
aema belare the Sessions udge bad resiled from the previous statements which they made in tbe 
“commi i ingly 2 questioni the itti i would not and 
Pe Sl, LO, ec 
lant about that circumstance. He next relied on the evidence of these witnesses as in 
‘thé Court of the | ommitting magistrate. One point he used against them was the evidence of motive 
which these witnesses supplied in the committal The app 
that evidence was nor was he asked to explain it. He was questioned about this motive in the committal 
i by the committing magistrate, but even there he was not told who had given teen oe 
the committing magistrate relied to establish the presence of motive was 


‘The Sessions LARS Ho Telied on the fact that the appellant had confemed to the three eye wit- 
i his uncle and injured his father, There is not a single question regarding 

that cither in the committing magistrate’s Court or in the Seaions Court . 2 
Another ground on which the Sessions Judge proceeded was the extra-judicisl confessions made 
‘by the appellant to. Usagar Singh, Eauja Singh—and - Garbakah - Singh. - The appellant was questiscied 
ee led ry 


1: (t951) 2 MLL.J. dag. a. (1951) 2 M E.J. agt : 1951 s.a.J. 518 (S.C.). 
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Sessions Judge nor the committing magistrate questioned the appellant about that. The $ 
ge also relied on the two statements of Jakam Singh made before the Police, one of which th 
ded as his dying declaration. Again not one word was put to the t about this.” 
The circumstances therefore on which the learned Sessions Judge in tha 
ed were not put to the accused cither by the committing magistrate or I 
sions Judge. Their Lordships therefore held that under section 342, Cri 
cedure e, for the learned Sessions Judge to rely on the circumstanı 
uld have questioned the accused. Here such a complaint cannot be : 
the circumstances have been put in the committing magistrate’s Court a 
‘umstances on which the learned Sessions Judge relied appeared in the evi 
he Sessions Court, which had not already appeared in the committing 
l which had not been put to the accused. We think therefore that 
o substance in the contention of the learned advocate that section 342, Cri 
cedure Code, has not been complied with. We must say however thi 
sions Judge should himself put te simple questions to the accused s 
trial Court itself may observe the demeanour of the accused explainir 
‘iminating circumstances alleged inst him. However desirable it m 
. however much we may say that the Sessions Judge should follow such : 
ure, we do not think that in this case the failure to do so either vitiates th: 
as resulted in any prejudice to the accused. 


Op the evidence, as already stated, we accept the finding of the Sessions , 
tit was the accused who dealt the stabs which resulted in the death of the dec 
. that he is therefore guilty of murder. 

But the question of sentence has given us some anxiety. We find in this 
ready stated, that the accused must have seen the deceased sleeping wi 
>on ‘he cot and he must have, therefore, acted under grave and sudden p 
on when he first speared him. If he had given the other injuries as well ; 
e time his act would certainly fall under Exception (1) to section 300, Indian 
le, and the offence would only be one under section 304, Indian Penal Code 
think that when he came a second time and stabbed the deceased with a 
did so under sustained provocation which was still grave but not su 
> gravity of the provocation, we think, is a circumstance which can be 
ı consideration on the question of sentence. We therefore reduce the ser 
ransportation for life. ith this modification of sentence we dismiss the app 

VSS. — Appeal dismissed. Sentence rs 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

i PRESENT :—MR. Justice RAMASWAMI. y 
liam Satyam and another .. Petttioners.* 
Criminal triel— Peers of Magi. ts a 7 -i 
E gees nems of Magistrats discharge in a ca'endar case and im the ca eof arqfen-e ex 
There is a difference between a discharge in a calendar case and a discharge 
y triable by the Sessions Court and though the Magistrate has rpgech ieee 
tive to weigh the evidence, still when there is prime facts presentable evidence which can co 
her tribunal to come to a different conclusion, it is the duty of the istrate to commit ti 
e Sessions and not take upon himself the duty and responsibility of di ing the eccused 
e privilege and prerogative of the Semions Judge sitting with the assessors. 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, pr 
t the High Court will be pleased to revise the order of the District Magis 
ru, in C.R.P. No. 23 of 1950 (in P.R.C. No. 1 of 1950, Stationary Sub-N 
e’s Court, ‘Vadepalligudenn: 

K. Ramamurthi for K. Venkatarama Raju for Petitioners. . 

The Public Prosecutor (V. T. Rangaswami Aipangar) on behalf of the State. 
e a E E 


3Cr. R. C No. 194 of 1951. December, 1 
(Cr. R. P. No. 193 of 1951.) ; i i 
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The Court made the following f ee 


Orpzr.—This is a criminal revision case filed against the order made by the 
learned District Magistrate of West Godavari in C.R.P. No. 23 of 1950. 


The facts are: The petitioners before us were charged for offences under 
sections 307 and 325, Indian Penal Code, of having attempted to murder P.W. 1 
and causing him grievous hurt. The learned Sub- Magistrate after hearing prosecu- 
tion evidence discharged the petitioners of the charge under section 307 and 
directed that the trial should be proceeded with under section 325, Indian Penal 
Gode. The case was converted from a P. R. enquiry into a calendar case. 


Thereupon the prosecution moved the learned District Magistrate of West 
Godavari, Mr. ‘Gwynne and he came to the cdnclusion that the learned Sub-Magis- 
trate was not justified in dropping the charge under section 307 and E 
only with the offence under section 325 and directed the committal of the 
to the Sessions under sections 307 and 325, Indian Penal Code. Hence this revi- 
sion petition. 

In my opinion the learned District istrate had ample grounds for directing 
the accused ms to be tried under section 307 in the ollowing circumstances. 
Tn’ this case there s as eividence that these accused persons had the inten- 
ton to murder P.W. 1. Secondly ex facie the nature of the injuries inflicted and 
which can be seen from the medical ‘certificate paint to the fact that it was not 
merely a case of causing grievous hurt. It is unnecessary to multiply the other 
grounds which have been clearly set out by the learned District Magistrate in his 
order which go to show that he properly interfered with the improper implied 
discharge of the Sub-Magistrate of F epalligudem and directed their committal. 

It is contended by the learned advocate for the petitioners before me that the 
learned District Magistrate was not justified because the Sub-Magistrate has giver 
ample réasons for discharging the accused under the serious offence of section 307. 
But in advancing the argument it is overlooked that this was not a case of di 
in a calendar case but a discharge“of an offence exclusively triable by the Sessions. 
Court and though the ee a has the privilege as well as the p tive to 
weigh the evidence, still when there is prima facie presentable evidence which ‘can 
convince another tribunal to come to a different conclusion,.it was the duty of the 
Magistrate to commit the case to the sessions and not take m himself the duty 
and responsibility of discharging the accused which is the privilege and prerogative 
of the Sessions Judge sitting with the assessors. This was a clear case of clutching 
at Jurisdiction and the improper discharge has been properly interfered with. . . 
The Criminal Revision Petition is dismissed. ` : 
VS. - —— Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. P. V. RAJAMANNAR, Chief. Justices AND MR. JUSTICE VENKATA- 
RAMA AYYAR, 


R.N. Vallinayágam Pillai, Proprietor of Sri Shanmugananda Í 
Touring Talkies ; . .. Petitioner* 


D. i 
The State of Madras and another .. Respondents. 


Constitution of India (1950), Article 19 wf and (6)—Refusal by fiesrsing autheity of licence to a 
touring cinema ox ground of 1m tractivas from t in the shape of orders—tIf violation of finda- 

Where a touring cinematograph company was refused a licence on the basis of certain instr sctions 
imued by the Provincial Government in certain orders, to ensure ic health and safety, on a con~ 
tention that the refusal of the licence was based on instructions were beyond the scope of the 
Cinematograph Act and thet the fundamental right of the party to carry on a busine was violated. 
by such a > - 





* CMP. Nos 5999 and 6660 of rg5r. ` ryth October, 1951. 
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Held, that (1) the Jicensing authority be ng subject to the control of the Pr 
1t powa unde portigi > (3) ofthe Cincmatograph Art can be exercised only 1 
- tions that might be given by the Provincial Government.- It is not strictly ac 
Dee oe een by tee a eal aa Cee 

and x 


(2) there was no violation of the fundamental rights as Article 19 (6) 


contemplates that the State may impose reasonable restrictions in the interests 
in the exercise of the right conferred Article t9 (i) (z) on every citizen tot 
and the instructions of the Provincial ent are reaso: able and in the i 


Petition praying that in the circumstances stated in the affida 

-the High Court will be pleased. to issue a Writ of Mandamus dir 

. dents to consider the petitioner’s application for licence under ‘tk 

Act on the merits without any reference to the G.O. Mis. No. 207 

ment), dated 5th May, 1950 and G.O. Ms. No. 4779 (Home Di 
arth November, 1950. 


K. Venkataraman for Petitioner. 


The Advocate-General (V. K. Thiruosnkatachart) for the Sta 
John) on behalf of Respondents. 


The Order of the Court was made by © 


The Chief Fustice.—The petitioner applied to the District Mi 
veli, the licensing authority under the Cinematograph Act, to run 
walled “ Sri Shanmugananda Touring Talkies” at Mela Ambas 
He had ey obtained the necessary licence under the Place 
‘Act, pai E aera fee for the licence and he states in his afi 
complied with other rules and conditions under the Cinematc 
District Magistrate passed an order on 4th December, 1950, re 
dicence to him. It is now common ground that this refusal was 
instructions issued by the Government in two orders, dated 5th M 
‘November, 1950. In the first of these orders, the Government ir 
‘authorities to restrict the number of touring cirtmas in places 
‘permanent cinemas in order to prevent unhealthy competition an 
‘safety. In places where there was only one permanent cine 
authorities were instructed to use the discretion vested in them 


o licences to touring cinemas. There were detailed instructions as 


of licences to permanent and touring cinemas based on the popu 
Sought to be exploited. It was inter alia directed that for places 
of over 50,000 no touring cinema should be allowed within a 
miles ‘from the nearest ent cinema. We are not conc 
instructions in this application. By the later order, the Go 
instructed the licensing authorities not to grant a licence to a tour 
three miles of a place with a population of over 50,000 even if there: 
-cinema there, as the intention of the Government was to encourag 
of permanent cinemas in such places. In a village, municipal c 
adjoining a town with a population of over 50,000 no touring cit 
within three miles of the nearest permanent cinema in the latter 
authorities were directed to strictly follow the instructions given ii 
of the Government as well as in the later order and that th 

‘any relaxation to suit any individual case. They were ord 
they should obtain the order of the Government in border line 
where they had any doubt ôn, the question of granting or refusing 


, On behalf of the petitioner the validity, of the refusal by the L 
to grant a licence to the petitioner was challenged on the ground 
on instructions from the Government which (1) were beyond the 
Abd (2) were in contravéntior ofthe “article ofthe Constitution 
a gtiton the’ petitioner to carry on the business of tunning å touri 


i] 








TW. VALLINAYAGAM:PILLAL V. STATE OF MADRAS (Rajamannar, C.J.) ` ABr? 
There is no substance whatever in the first ground. The Cinematograph 
_Act was passed to make provision for regulatin estititions by. means of cine- 
matograph. Under section 4, the licensing authority outside the Presidency town | 
is the District Magistrate. But under section 5 (3) which confers a power on the" 
dicensing authority to grant licences to -such persons as’ it thinks fit and on such 
terms and conditions subject to such restrictions as.it may determine the licensing 
authority is subject to the control of the Provincial Government. It is presumably 
in exercise of this power of control that the instructions abovementioned were 
issued by the Government to the licensing authorities. It is not strictly accurate 
to speak of these instructions as rules framed under section 8 of the Act, and so it is 
not necessary to deal with the contention that they go beyond the rule-making 
power contained in section 8. ` i 


The second ground evidently presupposes that the petitioner ‘has an unfettered ' 


‘ducting certain businesses may contract, or imposing 
within the State’s competency.” 
This principle was applied in a subsequent case by the Supreme Court of the United ~ 
States in, the matter of granting its for the construction of radio broadcasting 
stations, Federal Communication Commission v. Pottsville Broadcasting Co.*. ` In our 
opinion the instructions contained in the two Government orders contain restric- 
tions which are reasonable and in the interests of the general public. It is not 
difficult to perceive that the said restrictions are in the interests of the safety and the 
health of the general Peer eh designed to prevent unhealthy competition which 
itself indirectly would have deleterious influence on the general public. It was 
not suggested that there has been any discrimination of any sort, nor has mala 
fides been alleged. It was said during the course of the arguments that the autho- 
rity erred.in considering that the area for which the licence was asked for contains 
a population of over 50,000 ; but we cannot canvass this fact which must be petu- 
liarly in the knowledge of the licensing authority. In any event, it is not open to 
us in this application to embark où an enquiry as to the corréct population figure 
of the area. There is no reason to interfere with the order of the licensing authority 
refusing to grant a licence to the petitioner. “eh, 
The applications must be dismissed with costs in C.M.P. No. 5939 of 1951 
only which we fix at Rs. roo. f ; i 
K.C. . . Application dismissed- 


ee are 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


~ Prent: —MR. P. V. RAJAMANNAR, Chief Justice, AND MR. JUBTICE VENKATA- l 
RAMA AYYAR. , 
The “Commissioner for Hindu Religious Endowments 
* Board, Madras . , .. Appellant* 
v. 
Sri Vinayakar Arudra Tiruppani Sabha, having its office 
- at No. 32, Vinai Theertha Vinayakar Koil Street, 
Kosapet, Madras p nis. 
Madras Hindu Religious Endowments Act (LI of 1927), section 9 (11-A)—Society ths members of which 
by common agrecment utilised the income af a property vested in it for performance ef utsavam in a Ifa 


festival was the members of the society met and paseed a resolution at a lal meeting 
of the general: body ahecmg the objed af fhe roe As altered the object ran as follows :—“ To 
perform Arudra Archanai Abt ano pe een every year wiicn the day of Arudra Dhari- 
d x yagar installed in any temple m the locality or in 
any other place within or without the city of Madras as the members may be a majority decide year 

The Hindu Religious Endowments Board sought to collect contributions from the society treating 
the income of the property as a specific endowment. In a suit by the society to set aside the order 
of the Board declaring the income from the property as g specific endowment, 

Held tS ee i endowment of the entire or part of the income of | 
the property a specific religious charity. divesting of i regards 
e eT here wan nothing to prevent the society om changing Ta obied; pii 

Decision of Rajagopalan, J., affirmed. . 

Appeal from the judgment and order of Rajagopalan, J., dated 12th Decem- 
ber, 1949, passed in the exercise of the Ordinary Original Civil Jurisdiction of the 
High Court in O.P. No. 275 of 1949. i 

~- M. Seshachalapathi and T. A. Ramaswami Reddi for Appellant. 


. N.- K. Mohanavangam Pillai, M. V. Gopalaratnam and N. K. Pattabhiraman for 
Respondents. ` 

The Judgment of the Court was delivered by 

Ths Chief Justice—This is an appeal by the Hindu Religious Endowments 
Board, Madras, against the Scie ae eer ane eae J., setting Aside its order 
dated 22nd February, 1949 , in and by w they declared that the income from 
the property, namely, premises No. 32, Vinaitheertha Vinayakar Koil Street, 
Kosapet, Madras, is intended for the performance of Arudra festival in the temple 
of Sri Vinaitheertha Vinayakar in the said locality .and that the income is a specific 
endowment as defined in section 9 (11-A) of Madras Act II of 1927. - 


In or about 1908 some of ae ae of the said locality formed themselves. 
into an unregistered society wi c object of collecting funds and orming 
festivals in the temple of Sri VinaitheerthaVinayakar, Kosapet at the r of the 
Arudra Darsanam. In 1913 the premises in question were purchased in the name 
of one of the members of the society, but evidently with the moneys collected by 
way of ei iptions tee the RR of the society. There is no dispute that the 
pro o to society. Subsequently the society was registered under ° 
WwEee of I in 1929. | Exhibit P-4 is the memorandum of association of this. 
registered society. The object of this society was given as the conduct of the festival - 
during Margali month on Arudra Nakshatram day in the temple of the said Vina- 
yakar at a cost not less than Rs. 150 out of the income which may be derived from. 


ee ewtne re Ay - -.4 scott at act 


” @ O.S.A, No. 9 of 1950. 
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the said property. The balance was to be kept as savings and out of the amount 

-saved in this manner other immoveable properties were to be purchased. The 
festival was being performed year after year till the year 1947 when the members 
of the society met and passed a resolution at a special meeting of the general body 
altering the object of the society. As altered the object ran as follows : 

“ To perform Arudra Archanai Abish Tirupavadam Arudra 
Dharizanam occurs in the month of oe ae Vinuyalas tailed ta any tems sce 
locality or in any other place, within or thout the City of Madras as the members may by a majority 
decide year after year.” : 

The Hindu Religious Endowments Board launched proceedings to collect contri- 
bution from the society treating the income from the said property as a i 

endowment. There was a protest by the society and the Board decided the question 
under section 84 of the Act, in the manner already set out above, Thereupon the 
society filed an application under section 84 (2) of the Act to set aside the order 
of the Board. Rajagopalan, J., held on the evidence that there was no specific 
endowment within the meaning of the definition contained in clause (11-A) of 
section g of the Act and therefore allowed the petition and set aside the order of 
the Board. Hence the appeal. i ; f 

We have no hesitation in agrecing with Rajagopalan, J., in his conclusion 
The definition of a “ specific endowment” is as follows: i 

“ í Specific endowment’ means property or money endowed for the performance of 
apaci servos or charity tae’ Tanpi or math" SEN 
It is not the case of the Board that the property as such, was ever endowed. Itis 
only the income that is said to have been endowed and before us, Mr. Seshachala- 

aHa the learned counsel for the Board was willing to limit it to a sum of Rs. 150 
bene the minimum mentioned in the articles of association. The question therefore 
is whether there can be said to be an endowment of the entire income or of 
the income of this property for a specific religious charity. The appellant’s case 
rested almost entirely on the terms of the memorandum of association, Ex. P-4. 
According to him, the fact that the object was mentioned as the conduct of the 
festival in a particular temple was sufficient to prove an endowment. We cannot 
agree. There cannot be an endowment unless there is a clear divesting of ownership 
by the owner in favour of a third Po as trustee or by a declaration constituting 
the owner himself as trustee. Neither alternative has happened in this case. The 
property has always been treated as the property of the Sabha ; likewise the income 
also has been treated to be at the unfettered disposal of the Sabha, though by a 
common agreement, they provided for the conduct of the festival in the Vina: 

temple at a cost of not less than Rs. 150. An association registered under Act XXI 
of 8360 is entitled to change its objects. No doubt such a change will not operate to 
affect any valid trust which mait have been created before the alteration, but 
so long as there was no irrevocable trust, there is nothing to prevent the association 
from changing its objects. In this case as there is no divesting of ownership even 
as rega rds the income, there was nothing to prevent the society from Sten! 
its objects. Mr. Seshachalapathi drew our attention to a decision of the Judici 
Committee'in Singh Sanatan Dharm High School Trust, Indaura v. Singh Rajput High 
School, Indaxra}. In that case the owner of certain property constituted a com- 
mittee for the management of a school which he endowed with considerable pro- 
perties. In effect the owner divested himself of his ownership and transferred, it.’ 
to a committee which occupied the position of a trustee. Once, this position is 
made clear, it is not difficult to follow the ruling of the Judicial Committee, namely, 
that it was not permissible for this committee to give up the trust or in any manner 
to destroy the effect of the dedication irrevocably made by the owner. Their 
Lordships of the Judicial Committee accepted the statement of the law as made 
in the judgment of the High Court, namely, that all that was necessary for the 
foundation of a charitable endowment by a u was that the purpose should be 
clearly specified and that the property intended for the endowment should be set 
a a a a aaa an O SS t 
“1. (1938) 1 M.LJ. 359 : L.R. 65 I.A. 106 : I.L.Rı (1938) Lah. 63 (P.G.). 
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apart-as dedicated to that papoa It was necessary that the donor should divest 
himself -of the property. Once a valid endowment was created, it could not be 
revoked by the donor. In the-case before us, we are-unable to find any divesting by 
the society -of cither the-property or the income therefrom. There was therefore 
no endowment within the meaning of the definition. The learned Judge was 
tight in setting aside the order of the Board in the circumstances.,_, 


` The appeal fails and is dismissed with costs. 
K.S. — - Appeal dismissed. 
' IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Pere, oe Present :—Mnr. Justia Sussa Rao. ; 
S. P. SHaik Abdul Khadar & Co., by Partner Abdul Khadar è..  Petitioner* 
(ae oat U. S : š : 
Av R. Subramania Pillai and another . - .. Respondents. 
s and Rash ictions If volates ; 
, nee he ae 1947— imposed by—lf. Jindamantal rights under 


‘The Imports and Exports (Control) Act, ii 7, was cnacted for the of continuing fi 
a limited pened powers 6 prohibit or control aporis and exports, Under section 9, the Central 


1g (6) of the Constitution and the machinery provided for the implementation of the policy is not 
: . The act does not violate the fundamental rights under the Constitution. 

Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue a writ of certiorari calling for the records in 
D.C.C.E. No. 32274 of 1951 Prov. in the office of the Deputy Chief Controller 
of Exports, Custom’ House, Madras, dated 13th November, 1951 and quash the 
order therein. . 

M. K. Nambiar for K. C: Jacob and S. K.L. Ratan for Petitioner. 


N. Rajagopala Atyangar and V. V. Raghavan for Government Pleader 
(P. Satyanarayana Raju) for Respondents. - 
The Court made the following E 
Orver.—This is an eae for issuing a writ of certiorari to quash the order 
of the Deputy Chief Controller of Exports, Custom House, Madras. The petitioner 
is a registered partnership firm carrying on business at Tirunelveli Pettai. The 
petitioner entered into a partnership with the first defendant on terms and conditions 
set out in the partnership deed dated 1st December, 1950. The ership deed 
was executed subsequent to the agreement, dated goth Sea ose. The 
scope of the agreement, the partnership deed and the terms thereof are in 
dispute. During September, 1950, two lots of hundred tons of chillies were 
exported under two contracts with the Co-operative Wholesale. Establishment, 
, Ceylon. Subramania Pillai, the respondent, had shipped the goods in his own 
name and realised the sale proceeds through bank. 
The petitioner’s case is that two consignments were made pursuant to the 
aforesaid partnership entered into between the parties. 

. ‘The first respondent does not deny the export but states that he paid a share 
in the proceeds to the petitioner’s firm as brokerage and that by reason of that 
‘payment it was never intended that the petitioner’s firm should Leoa ers 
with him. The first ET applied for a quota that was to be allo to him 

on the strength of the aforesaid exports. The petitioner wrote a letter, dated 26th 








* Writ Petition No. 719 of 1951. fen ee 14th December, 1951. 
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October, 1951, to the second respondent claiming that he was entitled to a moiety 
in the said quota. The second respondent replied that as the first respondent 
had shipped the goods in his own name, and duly realised the sale. proceeds through 
bank, and as the petitioner retired from the partnership, the quota would be allotted 
to the parent firm or the individual, who retained the goodwill. This application 
is filed as aforesaid for quashing that order. ` 

Learned counsel for the petitioner raised before me the following two points : 


1, The order of the second respondent violates the fundamental rights under 
Article 19 (1) (g) of the Constitution of India. 

2. The order is, on the face of it, vitiated by an error. 

Article 19 (1) of the Constitution reads as follows : 

“1g. (1) All citizens shail have the right— 

(g) to practise any. profession, or to carry on any occupation, trade or business.” 

“6. Nothing in sub-clause (g) of the said clause shall affect the operation of any existing law ir 

so far as it imposes, or prevent the State from making an law imposing, in the interests of the general 


prescribes or any authority to préscribe, or prevent the State from an pres- 
cribing or any authority to prescribe the professional or a quallticn neces- 


Therefore, under sub-section (6).the fundamental right guaranteed does not 
prevent the State from making any law imposing in the interests of the general 
public, reasonable restrictions on the exercise of the right. fe 

The learned counsel’s contention is that the petitioner is carrying on export 
business, and that by the order of the second ndent, he is precluded from i 
on the business. He also argued that the law imposing the restrictions on the 
export trade was unreasonable. $ 


The Imports and Exports (Control) Act, 1947, was enacted for the purpose 
of continuing for a limited period powers to prohibit or control imports and rts. 
. Under section g, the Central Government was authorised to make an order peahibit: 
ing, restricting or otherwise controlling in all cases, or, in specified classes of cases, 
and subject to such exceptions, if any, as may be made by or under the order, the 
import, export, carriage coastwise or shipment by ships, stores of goods of any 
specified description. On the aist of February, 1949, the Government of India 
` issued a notification. It reads: a i . - 
“ Tn exercise of the powers conferred by sub-rule (3) of the rule 84 of the Defence of India Rules 
and in ion of the Notification of the Government of India in the Department of Commerce. 
Na. gt-G.W. (1) 44 peepee (rater I the Central Government is pleased to prohibit 


the export to any place outside of any of the description specified in the schedule 5 
except the following, namely ; " = 

(0) any goods of the iption specified in Part D of the said schedule and covered by an 
export li iasued by or under order of the Central Government in the i of Commerce 
or. the Chief Controller of Exports or an t Trade Controller or Deputy ief Controller of 
_Imports and Exports appointed ‘in this behalf. the Gentral Government.’ 


The Exports control policy was designed to conserve essential supplies for civilian’, 
sera ae in this country. It also made possible the fair distribution of available 
exportable surplus among India’s customers at controlled prices. A person or firm 
desirous of: exporting any controlled commodity must comply with the Export 
Control Regulations and Procedure. To that effect general ipstructions were given 
by the ames of Commerce prescribing the procedure and also the conditions 
for, the issue pa Some -of the -said-instructions are ‘found inthe’ Export 
Trade Control Circular No. 289 of 1951. Tt says‘ that it hak been decided to 
regulate the export of chillies to all permissible destinations on the principle of 
: established shippers and under cover. of licences issued. by-the office. One of.the 
important rules prescribed for. guidance is that: those shippers, who have effected 
the expatt of chillies during any of the three finan cial Years 1948-49 1949-50 and 
1950-51, may, choose any one of the three years as their basic year, an at allot- 
Swat 
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ments will be made to those shippers in proportion to their basic exports subject 
to the maximum limit of 15 tons per quarter per individual shipper. Under the 
general instructions given it is also provided that exporters, who are not satisfied 
with the decision of the licensing authorities, or those, who have not received any 
reply from them within a reasonable time, may appeal, in the case of commodities 
included in Part D to the Chief Controller of Exports, New Delhi. Under the 
Provisions of the Imports and Exports (Control) Act, 1947, the notification issued 
thereunder and the general instructions forwarded to the officers restrictions were 
imposed in the interests of the general public, having to the imperative 
necessity to control export trade for the economic stability of the country. Specific 
and reasonable instructions were given to the ‘officers and an appeal also was 
provided to rectify the orders of the subordinate officers. I cannot say that the 
restrictions imposed are not reasonable within the meaning of Article 19 (6) of the 
Constitution of India, nor is the machinery provided for the implementation of the 
policy unsatisfactory. 

It was then contended that the order of the Controller of Exports was vitiated 
by an error on the face of the record. The Controller has construed the partnership 
deed and had come to the conclusion that, in the circumstances of the case, the 
proper course was to allot the quota to the parent firm, or the individual, who 
retained the goodwill. It was argued that, as the Controller found that 200 tons of 
chillies were exported by the ers on goth September, 1950, quota should have 
been allotted to each of them for exporting 100 tons of chillies, as each of the persons 
must be deemed to have rted 100 tons in 1950-51. The Controller construed 
the terms of the partnership and held that the partnership was cither continued 
by the 1st respondent or that he was carrying on the business with the goodwill of the 
partnership. He, therefore, took the view that the quota should be given to the 
Ist respondent, who was continuing the business. I cannot say that the order is 
vitiated by an error on the face of the record. 


Further it was represented to me that a suit is now pending in respect of the 
partnership business and that the rights of the parties will be decided therein. 
Any observations that may have been made by the Controller of Exports or by me, 

“in the course of this order will not preclude the Court from deciding the rents of 
the parties therein, or appointing a Receiver, if a case is made out for one. 

Further, the general instructions issued provide for an appeal against the order 
of the Exports Trade Controller to the Chief Controller oF Exports, New Delhi. 
It is true that there is no statutory right of appeal as contended by the learned 
counsel for the petitioner. But the same instructions, which regulate the conditions 

‘under which the permits are issued, also provide for an appeal. If the Export 

Trade Controller is wrong because he-has not followed the instructions strictly, 
his order certainly can be questioned by preferring an appeal provided for under 
the same instructions. 2 


For the aforesaid reason, the application fails and is dismissed with costs. 
Advocate’s fee Rs. 100. 


K.S. — Application dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice PANCHAPAKESA AYYAR. 

Pajerla Krishna Reddi ..  Petttioner.* 
"Criminal Procedure Code (V of 1898), section 337 (9)—Approver—If can be released on bail. 

A are approvers whether they are- Hue to their Word or turn hostile. Their character 
cannot be changed the termination of the trial or inquiry in which they have been tendered and 
have accepted a pardon. 7 

An approver who in remand when a pardon tendered and ted him, must be 
detamėd in caatedy under sctiies 7 a Procedure Code till the ei e of Oe Gal 
committal ensues or till termina the inquiry if the commuttal dos not ensue. The fact that 
the other accused have been let off is immaterial. 








- | 
* CMP. No. 2481 of 1951. 3 1gth December, 1951. 
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Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to release him on bail pending enquiry in P. R. C. 
No. € of 1950, on the file of the Stationary Sub-Magistrate’s Dost of Gudur. 


A. Ramachandran instructed by Row and Reddy for Petitioner. 
Santhanam for the Public Prosecutor (V. T. Rangaswamy Atyangar) for the State. 
The Court made the following 


Orper.—The petitidner is an approver, and neither an accused nor a mere 
witness. He was in remand when he was tendered a pardon as an approver and 
accepted it. So he must be detained in custody under section 337 (4), Criminal 
Procedure Code, till the termination of the trial if committal ensues, or till the termi- 
nation of the erfquiry if committal does not ensue. 


The fact that he is said to have turned hostile is immaterial. Approvers are 
“‘ approvers” whether they are true to their word or turn hostile. Their character 
cannot be changed till the termination of the trial or enquiry in which they have 
been tendered and have accepted a pardon, They cannot throw away the pardon 
and get rid of their obligations like an advocate throwing away his brief. There 
are certain legal statuses like husband, wife, father, mother, son, approver, etc., which 
cannot be thrown away at will. As even the enquiry is not yet over, the approver 
must remain in detention, if committal ensues, the detention will be till the termi- 
nation of the trial. That other accused have been let off on bail is immaterial 
as he is not an accused ; that other witnesses are not detained in custody is im- 
material as he is not a mere witness but an approver-witness subject to the mandatory 
provisions of section 337 (3); Criminal Procedure Code. This petition deserves 
to be and is hereby dismissed. 


K.C. TE Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Mr. Justice Sussa Rao. 


Sengayyan Chettiar .. Pettttoner* 
D. : 
M. Rasu Chettiar e Respondent, 

Madras Buildings (Lease and Rent Cont ol) Act (XXV of 1949), section 7 (3) (a) (H)—Oral lease for fise 
years—If can be relied on in defence to an applica tron for eviction. ; : 

Prima fact which affords ion under thi iso to sectio ii) of the 
Madras i i Rent Conto Act must be a valid agreement. T AS 0) GD A 10 
cof the Transfer of Act a lease of immoveable property for more than a year can be 
only by a registered instrument, an oral lease for five years is invalid and the tenant cannot rely upon 
it in regard to the period of the tenancy. wn g 

There ıs no provision in Madras Buildings (Lease and Rent Control) Act which enacts 
that leases for more than a year could be executed without a registered document nor is there 

provision indicating that the statutory provisions of the Transfer of Property Act in respect 
of leases are abrogated. Without any express provision in the Act validatin leases invalid under 
the Transfer of Act, it cannot be held the term of five years fired er an oral lease of a 
non-residential ing can be taken advantage of by a tenant in an appHcation for eviction 
under section 7 (3) (a) (ii) of the Act. ; 

Petition praying that-in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue a writ of certiorari calling for the records in 
€. M. A. No. 30 of 1950, on the file of the Subordinate Ju ’s Court, Kumba- 
konam, preferred inst the order of the Court of the Rent Controller, Kumba- 
konam, in R. C. A. No. 47 of 1950 and quash the order in the said C. M. A. No. go 


of 1950. 
K. S. Desikan for Petitioner. 


__R. Gopalaswami_Aiyangar for. Respondent. n Sea cade cee, a a 


* O.M.P. No. 11496 of 1950. aist August, 1951. 
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The Court made the following - 
-  Orprr.—This is an application for issuing a writ of certionmi to quash the order 
of the Subordinate Judge of Kumbakonam made in an appeal against an order 
of the Rent Controller. 


. The petitioner is the landlord. He filed’an application No. 47 of 1950 before ` 
the Rent Controller for evicting the respondent ‘from a non-residential building 
on the ground that he required the premises for his own trade. The respondent 
contended that the application was not bona fide and that the petitioner had another 
building in which he could carry on his business. The Rent Controller made an 
order of eviction. In appeal the learned Subordinate Judge set aside that order 
mainly on the ground that there was an agreement between the landlord and 
tenant for a period of five years within the meaning of the proviso to section 7 (3) 
(a) (ii) of Madras Act X of 1949. “The agreement alleged was an oral contract 
of tenancy for a period of five years. The Subordinate Judge finds that there was 
such an agreement. 

Mr. Desikan, the learned counsel for the petitioner, contended that an orab 
lease for a period of five years is invalid under section 107 of the Transfer of Property 
Act and therefore any such alleged oral agreement, even if true, would not protect 
a tenant under the said proviso. Section 7 (3) (a) (#) reads: ne : 

“(a) A landlord may apply to the Rent Controller for an order directing the tenant to put the 
landlord in possession’ 


(ii) im the case of a nonresidential ing if he is not occupying for purposes of a business. 
which he is carrying on, a non-residential building in the city, town or vi concerned which is his 
own or to the possession of which he is entitled : Ê 


Provided that where the tenancy is for a specified period agreed ù between the landlord! 
and the tenant, landlord would not be entitled to a under this su on before the expiry 
a such period.” >: 

Prima facie an agreement, which affords protection under the said proviso, must be- 
a valid agreement. A lease of immoveable property for more than one year can 
be created under section 107 of the Transfer of Property Act only by a registered 
instrument. It is true that under section 116 of the Transfer of Property Act if a 
lessee of property remains in ion thereof after the determination of the 
lease granted to the lessee and the lessor accepts rent from the lessee or otherwise 
assents to his continuing in possession, the lease is, in the absence of an agreement 
` to the contrary, renewed from year to year or from month to month, according 
to the purpose for which the property is leased., The rights of the lessee under 
this section are not derived under any agreement but by reason of the provisions 
of this section. As the oral lease relied on is invalid under the provisions of the 
Transfer of Property Act, the tenant cannot rely upon it in regard to the period 
_ of the tenancy. : : 5 


The learned counsel for the respondent then broadly contended that Madras 
` Act XXV of 1949 is a self-contained one and the provisions of the Transfer of 
Property Act cannot be invoked for applying the provisions of the former Act. 
In support of this ent, he has eld upon two Bench decisions of this Court. 
In Krishnamurthi v. Parhasarath i, Horwill and on Oe capt JJ., held that section 
111 (A) of the Transfer of Property Act has no place in the scheme of procedure 
laid down in section 7 of Ma Act XV of 1946, and that notice to quit is not 
necessary before filing an application for eviction under section 7 of Madras Act. 
XV of 1946. In Kuppuswamt Atyar v: Mahadsta Chettiar,® Horwill and Balakrishna 
‘Aiyar, ve held that’ the Transfer of Property Act can have no application to the 
state of affairs.governed by the Rent Control Act and section 116 of the Transfer 
of Property Act cannot be divorced’ from the other provisions of the Act:-'In 
that case pending an appeal by the tenant against the order of evietion passed 
by the Rent Controller tor default in the payment of rent, the landlord accepted, 
without prejudice to the order of eviction and as damages for use and occupation 
—_ a aaa 


~ 1. (1949) 1 M.L.J. 412. LA AUE A : 
2o {7949} Me a: I.L.R. (1950) Mad. : Te ee 


me © onana so ee 
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än amount sent to him as rent in pursuance of an order fixing fair-rent passed by 
the Rent Controller. The learned Judges held that the acceptance of such an 
amount is no ground for holding that by virtue of the provisions of section 116 
of the Transfer of Property Act, the payer is to be regarded as a tenant of the- 
landholder, from month to month entitled under the Rent Control Act to continue 
in possession. The first judgment is based on the principle that if there is a 
conflict between the express provisions of Madras Act XXV of 1949 and that 
of the Transfer of Property Act, the provisions of the former Act shall prevail. The 
latter decision holds that section 116 of the Transfer of Property Act refers only 
to a determination of tenancy as provided by section 111 of the said Act and that 
cannot apply to a determination of a tenancy under any other Act. These judg- 
ments in my view have no bearing on the question to be decided in this case. 
There is no provision in Madras Act XXV of 1949 which enacts that leases for more 
than a year could be executed without a registered document nor there is any 
provision indicating that the statutory provisions of the Transfer of Property Act 
in respect of leases, are abrogated. Without any express provisions in Madras 
Act V of 1949 validating esac invalid under the Transfer of Property Act, 
I cannot hold that the term fixed under an oral lease can be taken advantage of 
by a tenant in an application for eviction under section 7. The learned counsel’s 
argument based upon the definition of landlord and tenant also does not carry the 
matter further. For the purpose of Act XXV of 1949, a tenant includes a person 
continuing in possession on the termination of the tenancy in his favour but that 
definition cannot by implication legalise tenancies otherwise invalid under statutory 
law. J therefore hold that there is no valid agreement between the parties fixing: 
a specified period for the tenancy. In the view expressed by the learned Judge 
on the aforesaid question, he did not think fit to give specific findings on the other 
Poro raised. The order of the Subordinate Judge is hereby quashed and he is 

irected to dispose of the appeal in accordance with law. e respondent will 
pay petitioner’s costs. Advocate’s fee Rs. 50. 


` K.C. — Order quashed 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. : 
Present :—Mnr. Justice Sussa Rao. 


Nune Panduranga Rao; minor by next friend Nune Sivaiah  ..  Petitioner* 
v 


Divvala Gopala Rao and another .. Respondents. 

Madras Bwildings Laais and Rent Control) Ast (XXP of 1949), section 7 (a) (i) Swit Jor oiecion on 
the ground of defanlt—Frcing of fair rent in the meantokile leaving an excess landlord to cover the rext—If- 
amounls to papment of reni. 

Under the express provisions of section 7 (2) (1) of the Madras Buildings (Lease and Rent 
Control Dori paie eropa AA een aie by him within the prescribed time 
he is liable to be evicted. The section does not compel a to adjust the excess amounts in 
his hands towards any arrears of rent if the said amounts were not paid by the tenant towards the rent. 


adjusted towards an Pt eae: month is not payment of rent within the meaning of 
section 7 (2) G) of the Act. : s 

’ Petition praying that in the circumstances stated in the affidavit filed’ therewith 
the High Court will be pleased to issue á writ of certiorari calling for the records 
of the Subordinate Judge, Bapatla, in C. M. A. No. 8 of 1950, preferred against the 
order of the Rent Controller of ole; dated 16th January, 1950; and made in 
R: C. P. No. 56 of 1949 and quash the order therein. 





* O.M.P. No. 14009 of 1950. d : i 1gth Aùgust, 1951. 
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N. Subramaniam and F. V. Krishna Sarma for Petitioner. 
B. S. Ramachandra Rao for Respondents. 
The Court made the following 


Orver.—The petitioner is the landlord, and the first respondent is the tenant. 
titioner filed R. C. P. No. 56 of 1949 for evicting his tenant under section 7 (2) 
(i) BE Madras Act XXV of 1949. The application for eviction was based upon two 
grounds: (1) that the tenant was committing nuisance and (2) that he made a default 
in payment of rent from February, 1948. The tenant filed an application a few 
days prior to the application filed by the petitioner, for fixing the fair rent. The 
Rent Controller fixed the fair rent and also held that ne said rate should come 
into force from 11th March, 1947. As the excess rent paid by the tenant on the 
basis of the PoE rate of rent fixed by the Rent aateollei would be much 
more than the rent actually due to him, the Rent Controller dismissed the a 
cation for eviction. In appeal the Subordinate Judge also took the same view 
and dismissed the appeal. 


Mr. Subramaniam, the learned counsel for the petitioner, contended that the 
Rent Controller could not take into consideration the unadjusted amounts in the 
possession of the landlord, and that as a default to pay rent was committed within 
the m of section 7 (2) of the Act, he had no jurisdiction to refuse eviction. 
Section 7 (2) (i) reads: 

HOR: A landlord who seeia to evict his tenant shall apply to the Controler for a direction in that 

If the Controller, after giving the tenant a ¢ opportunity of showing cause against 
the application, is satisfied — 


G) eae | Hin Nene Des oe paid o ene toa Tet ae DY hia re halii 
within days after the expiry of the time fixed in the agreement of tenancy with his 5 
or in the absence of any such agreement, by the last day of the month next following that for which 
the rent is payable, 

the Controller shall make an order directing the tenant to put the landlord in possesion of the 
building and if the Controller is not so satisfied, he shall make an order rejecting the application.” 
Under the express provisions of this section, if the tenant has not paid or tendered 
the rent d in him within the time prescribed therein, he is liable to be evicted. 
‘The section does not compel a landlord to adjust the excess amounts in his hands 
towards any arrears of rent, if the said amounts were not paid by the tenant towards 
the rent of any particular month. It is true that on the date when a tenant 
authorises the landlord to adjust the amounts with him towards the rent of any 
particular month or months the amount will be deemed to have been paid on that 
date towards rent. But till that adjustment is made and the amount is so appro- 
-priated, any amounts in excess of the rent due with the landlord will only be RA ; 
ments made in suspense. The fact that such excess came into the hands o 
landlord by reason of the Rent Controller’s order the fair rent does not ‘ally 
affect the question. I am therefore of opinion that the amount not paid towards 
rent of any particular month and the amount not agreed to be adjusted towards 
any rent of a particular month is not payment of rent within the meaning of sec- 
tion 7 (2) Ci of the Act. A Bench of this Court consisting of Rajamannar, C.J. 
and Aiyar, J., held in Navansethammal, In re}, that in the case of amounts 
paid in advance, in the hands of a landlord, such amounts could not be treated 
as payments made towards rent due for any particular month. The learned 


Judges observe at page 579: 


Heda a aah rang A ge eH Act pee GP pv orged upat iaoe iher ponit not dealt wiii bg 
the learned J namely. that the landlord had with him two months’ rent in advance and he 
adjust it arrears of rent under section 6 (¢). But to invoke the provisions of that sub-section 


of section 6 the tenant should exercise the option and call upon the landlord in time to make the - 
adjustment. There is no evidence in this case of the exercise of such a choice.” 


In the present case also the amount paid in excess was not authorised by the 
tenant in time to be adjusted towards the rent due for any particular month ;- but 
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this will not di of the application before me. Learned counsel for the res- 
pondent contended that his case was that he tendered the rent due to the landlord 
every month and he refused to accept the same. He further argued that the learned 
Judge accepted his case and found on the evidence that he made the tender every 
month and that therefore he was not liable to be evicted. It is true that a perusal 
of the judgment discloses. that such an ent was advanced ; but I cannot say 
that the learned Judge has given any definite finding on the said contention. The 
learned Subordinate Judge will have to decide on the evidence on record whether 
the respondent tendered the rent due till the application for eviction was taken 
out against him. : 

The order of the lower Court 1s quashed, and it is directed to dispose of the 


appeal in accordance with law. The petitioner will have his costs, advocate’s fee 
50. 


K.C.. — . Order quashed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAJAGOPALAN. 


Sri Balusu Prabhakara Pattabhi Ramarao ..  Appellani* 
D. 
Chintapalli Venkata Subbamma .. Respondent. 
Civil Procedure Code (V of 1908), section 60 (1) (c)}—Person carrying on cultivation through paid servanis— 
Uf an agricalturis’, 


Where a judgment-debtor is found to be dependent upon her lands and unable to maintain her- 
self otherwise, the fact that the whole of the cultivation was carried on through paid servants would 
not make the j t-debtor any the less an agriculturist within the meaning of section 60 (1) (¢) 
of the Civil ure Code. g 

Appeal against the order of the District Court, East Godavari, Rajahmundry, 
dated 14th November, 1949 (in E. A. No. 84 of 1949 in O. S. No. 130 of 1947, 
District Munsiff Court of Ramachandrapur). 


M. P. Somasundaram for Appellant. f 
D. Narasarqu for Respondent. 
The Court delivered the following 


Jupcment.—The appellant was the decree-holder in O. S. No. 130 of 1947 
and the respondent in appeal was one of the judgment-debtors. When four items 
of property belonging to the judgment-debtor, respondent in this appeal, were 
attached in execution of the decree, she applied for exemption of those items from 
attachment under section 60 (1) (c) of the Civil Procedure Code. . There was little 
dispute about item 4 even in the trial Court. The learned District Munsiff held 
that the judgment-debtor was entitled to the benefit of clause (c) but only with 
respect to item 1, the house and item 2, the vacant site attached to the house, but 
not with reference to item 3, a detached vacant site. i that order of the 
learned District Judge, the decree-holder has preferred this appeal. i 


The learned District Judge has found thatthe judgment-debtor, Venkata- 
subbamma, had a small piece of agricultural property of her own. Besides, she 
cultivated 13 acres of land on lease. th fact she was a joint lessee in the Kadappas 
executed in favour of the decree-holder himself. These findings of fact are binding 
upon me in second appeal. , 


Learned counsel for the appellant contends that in view of the admission of 
the judgment-debtor’s husband examined as P. W. 1, that the judgment-debtor 
herself never came out of the house and never herself actually cultivated any portion 
of the lands in her ion, she could not be an agriculturist within the meaning 
of ‘section 6o (1) (ch of the Civil Procedure Code. Learned counsel relied upon 





s A.A.A.O. No. 88 of 1950. f 2grd November, 1951. 


~ 


292 a THS MADRAS LAW. JOURNAL REPORTS. .. .  [1gge 


_ Lakshmayya v. Official Receiver of Krishna at Mauger: The Full Bench no doubt. 
said : 

“ An agricultunst within the meaning of section 60 » Civil Procedure Code, t be a. 
tiller of the soil really dependent for his living on on tilling the z p unable to visintaln himself other 
wise. 

- The learned Judges did not lay down as one of the conditions that the person 
claiming the benefit of section 60 (1) (c), Civil Procedure Code, must himself or 
herself actually cultivate the land, and the cultivation of the land through any 

cy in part or in whole would be sufficient to take him or her outside the scope 

section 60 (1) (c); Civil Procedure Code. Applying the test formulated b 
Full Bench, in the case cited above, it has to be found that the judgment-debtor, 
Venkatasubbamma, in this case “ is dependent upon the cultivation of the lands 
and is unable to maintain herself otherwise.” That the whole of this cultiyatjon 
is carried on through paid servants does not make her any the less an EAA 
within the meaning of section 6o (1) (e), Civil Procedure Code. She is still de 
dent upon the lands, and but for the lands and the income therefrom she be 
unable to maintain herself is the finding of fact recorded by the learned District 
Judge. 

The second ses fails and is dismissed with costs. 

(Leave to appeal is refused.) : 

K:C. — Appeal dismissed. 

[THE SUPREME COURT OF INDIA.] ` A 
(Civil Appellate Jurisdiction. ) 


PRESENT :—S. FAzL ALI, MEHRCHAND MAHAJAN AND 
N. CHANDRASEKHARA Arvar, JJ. j 
Chinnathayi ahas Veeralakshmi Ammal < .. Appellant* 
v. 
V. Kulasekara Pandiya Naicker and six others ~ .. Respondents. 


Impartible estate—Swccession—Property ceasing to be joint family property—Facts to be proved—Arrange- 
meat amongst the members as to enjoyment of ihe properties—Effact—Holder of estats if has a right to bring about 
a pattition—Renunciation of right of succession by a Mnarmbar af joint family otning an impartible estate Regii- 
sites for validity. 

rroveatalitiah(tiiat’un parabi estas has esiet Besoin faintly pror tor personel off neces: 
sion it is necessary to prove an intention, express or implied on the part of the Junior members of the 
family to give up their chance of succeeding to the estate. In each case it is incumbent on the plaintiff 
to adduce satisfactory grounds for holding that the joint ownership of the defendant’s branch in the 
estate was determined so that it became the separate property of the last holder’s branch. The test 
to be applied is whether the facts show a clear intention to renounce or surrender any interest in the 
impartible estate or a relinquishment of the right of succession and an intention to impress upon the 
xamindari the character of separate property. The mere circumstance that by an arrangement 
amongst the members, ono or two villages out of the zamindari were given to the different brothers 
is not inconsistent with the xamindari remaining part of the common family property. 

On the facts it was held that the arrangement between members of the family did not evidence 
a partition amongst the members of the joint family or prove an intention on the part of the junior 
members of the family to renounce their expectancy of succession by survivorship on failure of malo 
Lineal descendants in the branch ôf the family which then owned the estate. 

The right to bring about a partition of an impartible estate cannot be inferred from the power 
of alienation that the holder thereof may possess. From the existence of the latter power the former 
cannot be deduced as it is destructive af the very nature and character of the estate and makes it 
partible property capable of partition. ao. ale 

- a- i T E i r: 

Sa o -L (1987) 2-ML.J.11 : LLR. (1937) Mad. 777 EB). -~ m- e 

*Civil Appeals Nos. 28 to 33 and 89 and 90 of 1949. 14th December, 1951 
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There can be no doubt that a member of a joint family owning an impartible estate can on behalf 
of himself and his heirs renounce his right of succession ; but any such relinquighment must operate 
in favour of all the branches of the family or in favour of the head of the aiy as representing 24 
its members. - a= Si 

i Genea pues rikan Gi nol miaa relee Gr ich bee a Micke aed havo 
to be Tansee einatt viek jet Ht th ea teemplation, of the parties when dt yia ext- 
alfted. 


jg Denon of the High Court reported" (1946) AML. tee: Oe 5995 
mrm ' 

Appeals’ froth the judgment and; Decree dated the 30th October, 1945' of the 
High Court’of Judicature at Madras (Lionel Léach, C. J. and Rajamannhr, J.) 
in Appeals Nos. ‘230, 300-302, -355, 356 and 413 of 1943. 


G. S. Pathak, Senior Advocate (T. S. Santhanam, A E Ta him) |. 
for Appellant. ‘in Civil “Appeals Nos. 28 and 29 of 1949, for; Respondent No 1 
in, Civil Appeals Nos. 80, 32 33-of 1949, for Respondents Nos. 2 and 3 in 
Cixil Appeal No. 31 of 1949. 2 : 


eV. Raghavan, Advocate for Agana in Civil rear Nos. “a to 33 
ot -1949, for R gre No. 1 in Civil Appeals Nos. 28 and 29 of 1949 and 
for, espondent Í . 2in Civil | Appeal No. 30 of 1949. - 7 


aes Senior Advocate (K. Subramaniam and Alladi Ruppia 
‘Riijosates with him) fôr Appellant in Civil Appeals` Nos. 30, 89 and 90 of 1949; - 
Respondent No.’ 1-in-Civil_Appeal-No-- 3lL-of—1949--and- Respondent No. 2i in, 
Civil! Appeals Nòs. 28, 29, 32 and 33 of 1949. 


G. Si-Pathdk, Senior Advocate {T. S$. Santhanam, Advocate with him) jar 
Respondents” ‘Nos. 1 and 2 in Civil Appeals Nos; 89 and 90 of 1949. 


The jüdgiuei of the Court was delivered byy ` 


Mahajon, J J|—These eight appeals atise out'of a common Sadet of the 
High Court of Madras dated 30th October, 1945, given in seven appeals iprefer- 
ted to ıt against the judgment of the District Judge of Madura iti four sults, O.S. 

“Nos. 2, 5, 6 and 7 of 1941, all of which related to the Zamindari of Bodinaicka- 
nur in the Madura district and the properties connected therewith. The appeals 
were originally before the Privy Council in Engtand, some by leave of the High 
‘Court and others by special leave and are now before us ¡for disposal. 


The zamind&ri of Bodinaickanur is an ancient’ impartible estate ‘in the 


district of Madura, owned by a Hindu joint family. The genealogical 'tree of 
the family is as follows :— a . 
A A n $ ae - 3 


‘ 4 


i 
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The zamindari was last held by Kamaraja II of the second branch. He 
died on 16th February, 1941, without male issue, but leaving him surviving a 
widow Chinnathayi alias Veeralakshmi Ammal, and members of the family 
belonging to the third, fourth and fifth branches. Succession to the zamindari 
is admittedly governed by the rule of lineal promogeniture modified by a family 
_ custom according to which the younger son by the senior wife is preferred to am 

elder son by a junior wife. According to this custom T. B. S. S. Rajaya Pandiya 
Naicker of the third branch was entitled to the zamindari after the death of 
Kamaraja II of the second branch. His claim was denied by the widow and by 
Kulasekara Pandiya Naicker of the fourth branch, both of whom claimed the 
zamindari on different grounds. It was alleged by the widow that the zamindari 
was the separate and exclusive property of her husband and that being so, she 
was entitled to it under the rule of Mitakshara applicable to devolution of 
separate property. Kulasekara of the fourth branch claimed it on the basis that. 
Sundara Pandiya Naicker of the third branch who died in 1893, had separated 
from the family and had renounced his and his descendants’ rights of succession- 
to the zamindari and the third branch having thus lost all interest in the joint 
family zamindari, he was the next person entitled to it by survivorship. 

On, 28th April, 1941, the revenue officer allowed the claim of Kulasekara and’ 
held that he was entitled to possession of the zamindari and the pannai lands 
(home-farm lands) -which were in-the possession‘of Kamaraja II. As regards: 
one of the villages comprised in the zamindari, vis., Boothipuram, the title of the 
widow was recognised. In pursuance of this order, Kulasekara got into posses- 
ston of the zamindari and the pannai lands after the death of Kamaraja II. 
Boothipuram village remained in the possession of the widow. Dissatisfied witly 
the order of the revenue officer, the parties have instituted the suits out of which: 
these appeals arise. 

On the 22nd June, 1941, the widow (Chinnathayi) brought suit No. 5 of 
1941, for possession of the zamindari against Kulasekara of the fourth branch, 
Rajaya and his uncle Seelabodi Naicker, of the third branch, and T. B. M. S. K. 
Pandiya Naicker and Kamaraja Pandiya Naicker of the fifth branch on the 
allegations: set out above. 


` On the 4th July, 1941, she and her sister instituted suit No. 2 of 1941 against 
the same set of defendants for cancellation of the deed of release that had beem 
executed by her and her sister in favour of Kamaraja II on the 9th June, 1934, 
in respect of the pannai lands that were in possession of Kulasekara of the fourth 
branch under the order of the revenue officer. 


The third suit, O. S. No. 6 of 1941, was brought by Rajaya of the third 
branch on 27th August, 1941, for possession of the zamindari, Boothipuranr 
village and the pannai lands, against Kulasekara of the fourth branch and the two 
plaintiffs in suit No. 2 of 1941, on the allegation that under the rule of linea? 
primogeniture he was the person next entitled to succeed to the zamindari after 
the death of Kamaraja IT. 


The last suit, O. S. No. 7 of 1941, was instituted by Kulasekara of the 
fourth branch on 13th October, 1941, against the widow and Rajaya, his rival 
claimants to the zamindari for a declaration that he “was the rightful heir and 
successor to the zamindari and was entitled to possession of Boothipuram village 
registered in the name of the widow. 


~ fmt 
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The zamindari of “Bodinaickanur originally consisted of fifteen villages men- 
tioned i in schedule (A) to the plaint in O. S. No. 6° of 1941 and of certain 
pannii “(home-farm) lands and buildings. Tirumalai Bodi Naicket was -the 
holder of this impartible raj. He was succeded by his son Rajaya Naicker who 
died in 1849, leaving him surviving five sons, Bangaru Tirumalai Bodi Naicker, 
Viswanatha Naicker, Sundara Pandiya Naicker, Kulasekara Pandiya Naicker 
and, Chokkalingaswami Naicker, representing the first, second, third, fourth 
and fifth branches respectively. Rajaya Naicker was succeeded by his eldest son 
Bangaru Tirumalai Bodi Naicker who died on 27th October. ‘1862, and was 
succeeded by his son T. B. Kamaraja Pandiya Naicker (Kamaraja I) who 
remained as zamindar till his death on 15th December, 1888. He had ‘no 
son and on his death his widow Kamulu Ammal got into possess‘on of the estate. 
Proceedings. for transfer were taken in the revenue. court for registry of the 
zamindari and statements of the male members of the family belonging to the 

second, third, fourth and fifth branches and of the widow were recorded by the 
Deputy. Collector.. On 18th December, 1888, the representatives of these 
branches stated that they had ng objection to Kamulu Ammal enjoyjng the zamin- 
dari. On the 19th Kamulu Ammal-asserted that her husband by his will had 
‘bequeathed the zaniindari to her and had given her permission to make an adop- 
tion. On the same date the representatives of all branches of the family made 
a joint statement before the Deputy Collector. The relevant portion of it is in 
these ‘terms :— : i 

“We four persons are his heirs to succeed and yet we agree to his widow Kamulu 
Ammal taking and enjoying the above said zamin and all other properties save the 
tundermentioned lands set apart for our maintenance. Remission of the tirwah of the 
said lands allowed to us and of the tirwah | of the lands registered in our names and 
‘enjoyed till now, should be granted to us.” 
544 kulies of pannai lands under the Bangaruswami tank and the Marimoor nik 
Were earmarked for the maintenance of the four branches. The widow made, a 
statement on 20th accepting this arrangement. The Deputy Collector submit- 
ted his report on the 5th of January, 1889 to the Collector upholding the will. 
‘The Collector in his turn also recorded the statements of the representatives of the 
several branches of the family. Persons representing the third, fourth and fifth 
branches adhered to the previous statements made by them but Kandasami of 
the second branch resiled from his earlier statement and asserted ‘that the family 
‘being divided he was the next heir to the zamindari. No notice ‘was taken in 
these- proceedings of Vadamalai, the half-brother of Kamaraja I. Sundara 
‘Pandiya’s statement before the Collector on the 9th January, TEEN was in these 
terms :— 

“The wish of the family is mn the widow should be ; in charge of the estate. -I 
know nothing about the execution of the will. After the death of the widow, the next 
‘heir should succeed. He is Kandaswami, son of Viswanathaswami Naicker, my elder” 
brothet, deceased.” 

‘To the same effect were the statements of Kulasekara of the fouizilh branch and of 
‘Chokkalingaswami of the fifth branch. Kandasami’ s statement was recorded on 
the 14th January, 1889 and he said as follows :— 


“I am the next heir to the zamin, the family being undivided. I must et it.” 


‘He repudiated his earlier statement’ on the ground that at that time he was ill and 
was drowned in sorrow and “somé rogue imitated his signature” and put it on 
his previous statement. The revenue officer ordered that the widow’s name be 


W 
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registered as‘ the next person entitled to the zamindari subject tò any order that 
the civil Court might make in the case. 


: On the 1st. May, 1889, _Kandasami filed.O. S. No. 16 of: 1889 in the Court of 
the: Subordinate Judge of Madura impleading the widow and the Collector -as 
defendants for recovery of the entire zamindari as it then existed, including the 
villages of Boothipuram and Dombacheri and the pannai lands. He_alleged that 
he’ as a member of the undivided Hindu family; was entitled to succeed to the 
zamindati ‘by survivorship and in accordance with the established rule applicable 
to devolution of this zamindari.. Kamuluammal denied this claim and asserted 
that the zamindari was the separate property of her husband and she was entitled 
to it in:preference to her husband’s collaterals. She also based her ‘claim on 
the alleged will of her husband: Sundara Pandiya of the third branch laid a 
claim to the zamindari and the pannai lands on the ground that he as senior in 
age amongst the family members was entitled to them in preference to Rajaya on 
the rule of simple primogeniture. In view, of the pending and threatened litiga- 
tion the contesting . parties thought it fit to end their disputes by a mutual 
settlement beneficial to all of them.. Sundara Pahdiya was e first to strike a 
‘bargain with the widow. On the 6th May, 1890, a deed of release (Ex. P-17) 
was executed by him in favour of Kamuluammal:incorporating the terms of tha 

ent. He managed to get-from her in consideration of the release the 
village of Dombagheri abgolutely for himself and his heirs. She bound herself 
to pay the peishkush and road cess of the said village without any concern about 
that on the part of Sundara Pandiya. He was also allowed to enjoy free of rent 
from generation to generation with power of alienation by way of gift, sale, etc. 
the-one fourth- share in the pannai lands under the irrigation of the Bangaruswami 
tank and the -Marimoor tank and mentioned- in the -joint statement 
‘made by -the several branches of the family- before the Deputy- Collector 
in December, 1888. Over and above this, he ‘received a cash payment of Rs. 
3,000. With the exception of Dombacheri village and of the one-fourth share 
in the said pannai lands, all-the other properties which belonged. to Kamaraja . I 
were to be held and enjoyed with all rights by Kamuluammal and her. heirs 
the power of alienation thereof by way of gift, sale, etc. absolutely. ae f 
„clause of the release is in these terms :— YS : 

“Whatever cights over the said zamin properties and in all the other gees 
properties, the said Sundara Pandiya Naicker Avargal might possess, he gives up such 
tights absolutely in favour of the said Kamuluammal Avargal and her heir enabling , 
‘them to enjoy them with the power of ‘alienation thereof by way of gift, sale, etc. and: 
whatever rights the said Kamuluammal -might possess over the Dombacheri village and 
over.the lands lying -under the irrigation of the Bangarusami tank and the SENS 
tank and specified in the third’ column of the schedule hereto, which are given up 
the aforesaid Sundara Pandiya Naicker Avargal, the said ‘Kamuluammal Avargal Kaka 

i pre up such-rights absolutely, in favour of the said Pandiya Naitkér Avargal and his 


heirs, enabling | them to enjoy hen with the power of alienation thereof Be way. of 
_ gift, sale, etc.” i 5 


; Clause.5 runs thus: 


“ The said Kamuluammal and her heirs shall have no claim ‘at all to the proper- 
: ties shown as belonging to Sundara Pandiya Naicker Avargal as aforesaid and the said 
Sundara Pandiya Naicker Avargal and his heirs sha_have no claim at all -to- the pro~ 
perties shown as belonging to the said Kamuluammal Avargal.” 


This deed -was presented for registration on- 10th. May, 1890; . On the same day 
Q-S- No. 16 of 1889, i. ez; Kandasami’s suit, was also ‘compromised. Exhibit 
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P-18 contains the terms of that compromise: The following are its important 
provisions:— `^ ‘ 

(a) The zamindari shall be enjoyed by Kamuluammal till her lifetime and 
she shall have no right to mortgage these properties in any way prejudicial 
the plaintiff. 

(b) Kandasami and his heirs shail after the lifetime of Kamuliammal, 
enjoy the zamindari excepting Dombacheri village together with such rights if 
any as the first defendant Kamuluammal may have acquired under the deed of 
release executed between her and Sundara Pandiya. 


(c) Boothipuram village shall be given to the plaintiff by Kamuluammat 
so that he may enjoy it with absolute rights. The entire peishkush and the road 
cess for the entire zamindari inolusive of the said village shall be paid by Kamulu- 
ammal. 


(d) The one-fourth share in pannai lands situated in the irrigation areas 
of Bangaruswami tank and Marimoor tank shall be enjoyed by Kandasami and 
his heirs with powers of alienation and with absolute rights. 


(e) Rs. 35,000 shall be paid to Kandasami by Kamuluammal. 


' (f) All the other pannai lands, buildings and movables which belonged to 
the deceased Kamaraja Pandiya Naicker shall be held and enjoyed by Kamulu- 
ammial and her heirs with powers of alienation, etc. and -with absolute rights free 
from any future claim on the part of Kandasami and his heirs. 


(g) The movable and immovable properties which may be acquired by 
Kamuluammal from out of the income of the zamindari shall belong to her with 
power of alienation, ete. and shall go to her own heirs after her lifetime.- 


(4) Kamuluammal shall not make an adoption. 


By the proceedings taken before the Collector and by the arrangement made under 
Exhibits P-17 and P-18, the disputes that had then arisen in the. family were 
settled. Kamuluammal, however, did not with good grace part with the pro- 
perties which she had agreed to give to others under the arrangement. The 
terms of the compromise had to be enforced against her by a number of suits and 
actions one by one. Be that as it may, it is not denied now that the arrange- 
ment. arrived at was eventually acted upon.- Kandasami and his sons enjoyed 
Boothipuram village and one-fourth of the pannai lands in the two tanks abso- 
lutely. Sundara Pandiya and his descendants enjoyed Dombacheri and one- 
fourth pannai lands, the fourth and fifth branches obtained possession of one- 
fourth share of the pannai lands under the two tanks. Kamuluammal ‘secured 
revenue registration and remained in possession of the property down to-the . 
date of her death on 13th January, 1921. On her death the estate became vested 
in the possession of Kamaraja II, the sole male representative of the second 
branch, his father Kandasami and his brother Viswanathaswami having prede- 
ceased Kamuluammal. He had been married to Chinnathayi (Veeralakshmi) 
_one of the grand-daughters of Kamuluammal during her lifetime. 


_ In the year 1925, the zamindar of Saptur, the „son of Kamulu’s deceased 
daughter Meenakshi, instituted O.S. No. 7 of 1925 against his sisters, Chinna- 
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thayi and Periathayi and Kamaraja II, for recovery of the pannai lands and 
buildings which had vested absolutely in Kamulu under the compromise decree, 
on the allegation that these were held by her as a widow’s estate and that he as 
the daughter’s son was entitled to succeed to them. The suit was resisted by 
the two sisters on the plea that these lands were stridhanam properties of Kamulu 
and they as stridhanam heirs were entitled to them in preference to their brother . 
Kamaraja II contended that he was entitled to these lands and buildings as they 
formed an integral part of the zamindari and were treated as such by Kamulu. 
This suit was dismissed and the plea of the two sisters was upheld. On 9th June, 
1934 both of them executed a deed of release in favour of Kamaraja IT whereby 
they conceded his claim to the pannai lands and the buildings as being appurtenant 
to the zamindari in consideration of his agreeing to pay Rs. 300 per mensem 
for life to each of them: 


On the death of Kamaraja II on the 16th February, 1941, as already stated, 
the second branch of the family became extinct and disputes arose in regard to 
the succession to the zamindari, pannai lands, buildings, etc. and the village of 
Boothipuram. As above stated, the claimants to the szamindari are three in 
number, Rajaya of the third branch, Kulasekara of the fourth branch, and 
Chinnathayi alias Veeralakshmi, the widow of the late zamindar. The Distrigt 
Court and on appeal the High Court have concurrently held that Rajaya was the 
person entitled fo the zamindari. The District Court further held that the 
village of Boothipuram continued to be part of the zamin and decreed the same 
to the plaintiff Rajaya. As regards the pannai lands, it was held that these 
had been conveyed absolutely to Kamulu under Exhibit P-18 and that her 
daughter’s daughters, Periathayi and Chinnathayi succeeded to the same’as her 
stridhan heirs and that’ the release deed executed by them on the 9th June, 1934, 
was invalid and inoperative to convey a valid title to Kamaraja II. On appeal 
the High Court confirmed the findings of the District Court as regards the pannat 
lands and buildings but reversed its findings as regards succesion to Boothipuram. 
It held that Kandasami obtained Boothipuram village as his self-acquired property 
and that Chinnathayi was entitled to succeed to the same on the demise of her 
husband Kamaraja II. The various sets of parties have preferred the above 
appeals against the decision of the High Court to the extent-it goes against them. 


The points for determination in these appeals are the following :— 
1. Who out of the three claimants is entitled to the zamindari. 


2. Whether Boothipuram village is still an integral part of the zamindari 
or did it become the self-acquired property of Kandasami by the compromise, 
Ex. P-18. f 


3. Whether the pannai lands and buildings are part of the zamindari or 
became the stridhanam of Kamuluammal by the compromise decree and did not 
merge in the zamindari by the release deed of 1934. 


The question relating to the pannai lands and buildings can be shortly disposed of. 
Beth the Courts below have held that under the arrangement arrived at amongst 
the members of this family in the year 1890, these lands become the stridhanam of 
Kamuluammal and passed on to her stridhanam heirs, j.e., her grand-daughters 
Chinnathayi and’ Periathayi, and that the deed of -release executed by the two 
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sisters in favour df Kamaraja II was vitiated by fraud and was not binding on 
Chinnathayi and the other heirs. This finding could not be seriously disputed 
by Mr.--Somayya appearing -for Rajaya or by’ Mr. Raghavan - appearing: for 
Kulasekara.- It was faintly. argued that the pannai lands were left with the 
widow iri the same.status in which she was allowed to retain the zamindari. This 
contention is contrary to the clear recitals of the compromise deed. - Kamulu- 
ammal was a fotceful pergonality.and it seems clear that she agreed to accept 
the. title of Kandasamti-as next entitled to the estate and, give up her contention 
based on the will because she was given the zamindari for her lifetime and these 
Pannal lands and buildings-absolutely, ‘Kandasami in whom the inheritance, had 
vested -was- competent in“view of the decision in Sartaj Kuari’s caset; to-alienate 
these.lands in her favour-and to vest her with absolute interest in them. ‘It has 
therefore been rightly held that Kamulu became the absolute owner-of the lands 
which in due course devolved on her granddaughters and ceased to be part of 
fhe jaint farhily estaté. Moréover, it doesnot lie in the mouth of Sundara 
‘Pandiya’s descendants to challenge Kamuluammal’s absolute title to these lands 
while-rétaining absolute title in the village of Dombacheri which under the same - 
arrangement ‘Sundara Pandiya ‘got’absolutely ‘with rights of: alienation.. It was 
conceded that fo.the family arrangement arrived at in the year 1890 and evidenced 
by. thei statements made before the Collector, the recitals contained in the 
télease deed, Ex: P-17, and those made in the compromise deed, Ex. P-18,.all 
tle members’ of. the family were either parfies or-they accepted it and acted upon ` 
its-- THe result’is that the widow, Chinnathayi, is entitled to the possession of 
those aids and-no other person has any right to them whatever. ee la 
ee As regards Boothipuram village, the point is a simple one. Under the tom- 
promise, Ex. P-18 this village. was left with Kandasami, the. person next entitled 
‘to the zajnindari after the death of Kamaraja I. It -was separated. from the 
zamindati estate which remained in the. possession .and enjoyment of Kamulu- 
ammal ‘for her lifetime. It was said in the compromise that Kandasami would 
be the absolute owner. of this village. It was-argued by -Mr. Somayya, and-the 
same was the view taken by the trial Judge, that Kandasami being the holder of 
_ an impartiable estate could not.by his own unilateral act-enlarge his estate and take 
a part of thig estaté in a different right than the right of a holder of an impartible 
zamindari and that he could not make it separate property by his own act. The 
High ‘Court did not-accept his view but reached the decision that all the branches 
of the family agreed to Kandasami having his village as his private property and 
that by common consent it was taken out of the zamindari and. given to him 
absolutely and -it was.thus impressed with the’ character of separate property. On 
Kandasami’s deatir it-devotved on his son by succession’ and not by stirvivorship 
and Chinnathayi has a widow’s estate in it after the death of her husbarid. Tp 
the High Court it was conceded, that all. the members of the family were aware of 
‘the terms of the family“arrangement and were.bound by them. In view of this 
concession it seems to us that, it is not, open to any of the parties to these appeals 
to deny at this stage the right of the widow to this village as an heir to her 
husband’s.estate.. |- .. +: - HS ce i 
: ~The: main ‘fight-in-all these appeals. centrès ` ‘round ‘the title and’ heirship 
to the zamindari; - The question for our determination is, whether the zamindari 





Sa esane Le (1888)-L:R.'15 L.A; 51: LL.R. 10 All. 272 . 


Ij]. CHINNATHAYI V. K. P. NAICKER (8.0.) (Mahajan, 7.). yor 


by some process became the separate propérty of Kandasami and that of his son 
Kamaraja II. If it became the separate property of Kamaraja II, then- 
Chinnathayi, his widow, would succeed to it on his death; oh the other hand; 
if the zamindari retained its character of joint family propetty in the hands of: 
Kamaraja TI, then the question to decide is whether as a result of the arrange- 
ment made in 1890 Sundara Pandiya relinquished His right to succeed to the 
family zimihdari on the failure-of nearest male heirs of Kandasami. If such 
relinquishment on his part is held satisfactorily established, then Kulasekara of 
the fourth bran¢h would be entitled to succeed to the zamindari; otherwise Rajaya 
of Sundara Pandiya’s branch alone is entitled to it under the rule of succession 
applicable to the devolution of the zamindari . 


The claim made by the widow that the zamindari became -by the arrangement 
of 1890 the separate property of Kandasami was disallowed by the High Court 
on the short ground that the documents, Exhibits P-17 and P-18, read along 
with the various statements made in 1889 cannot be read as changing the 
character of the estate from that of an impartible - estate belonging: to the- joint 
family to an estate owned by Kandasami in his individual right. In the 
view of the High Court the only change effected by the arrangement so far as the 
estate was concerned was to defer the right of Kandasami - to its possession as 
the next in-succession until after the death of Kamuluammal. Kandasami 
could not himself make it his own private property and this was conceded -by all. 
Aftet hearing Mr. Pathak at considerable length we are in Serpette with. the 
oe Court on this point. 


Pathak argued that on the true construction of Exhibits P-17 and 
P- ic al on the evidence furnished by these two documents and the statements 
made antecedent to their execution and also in view of the subsequent conduct 
of the parties, the correct inference to draw was that all the five branches of 
family separated in the year 1890 and thus put an end to the joint family 
character of the zamindari; that Kandasami was allotted the zamindari, Boothi- 
puram village and one-fourth pannai lands under the two tanks, Sundara 
Pandiya was aHotted Dombacheri village and one-fourth of the pannai lands 
and that the fourth and fifth branches in lieu of their share were assigned one- 
fourth of the pannai lands irrigated by the two tanks mentioned above and ‘by 
these allotments the joint family was completety disrupted and the „properties 
allotted to the different branches became their separate properties. - 


Reference was made to the decisions of ihe Privy Council in Vadrevu 
Rangonayakamma v. Vadrevu Bulli Ramaiya, Sivagnana Tevar v. Periyasami*, 
Thakurani. Tora Kumari v. Chaturbhuj Narayan Singh’, and it was contended 
that the present case was analogous to the facts of those cases and should be 
decided on similar lines. We are of the opinion that the facts of none of those 
caseg bear any close resemblance to the facts of the present case. The decision 
in each one of those cases was given on their own peculiar set of .circumstances.. 


In the first case the owner of an impartible zamindàri“ -forniing part’ of 
uy property died leaving four sons and an infant grandson by hits eldest! sod? 
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During the minority of the grandson the four surviving sons executed a sanad 
which directed that the zamindari should be held by the grandson 
and that they should take an equal share of the inam lands and also manage the 
zamindari during the infancy of the grandson, which on his attaining 
majority had to be handed over to him, each confining himself to the share of 
the inam lands allotted to them. Certain family jewellery was also divided in a 
similar manner. ‘This grandson then died leaving a son who also died without 
any issue but leaving a widow. Her title to the zamindari was denied by the 
descendants of the four sons of the zamindar. It was held that the sanad 
amounted to an agreement by which the joint family was divided and that on the 
death of the last holder his widow was entitled to the zamindari. It was 
observed in this case that having partitioned the lands, the parties to the sanad 
proceeded to partition the jewels and this circumstance was inconsistent with 
the supposition that the document was executed with the intention of merely 
providing allotments in lieu of maintenance. It is clear from the facts of this 
case that the family owned other coparcenary properties besides the zamindari 
and the zamindari in dispute fell to the lot of the grandson as his separate pro- 
perty. There were other materials in the case indicating’ that there.was com- 
plete separation between the members of this family. 


~ In the next case an impartible zamindari had devolved on the eldest of three 
undivided Hindu brothers. He executed an instrument appointing his 
second brother to be zamindar. The instrument recited that if the widow of 
the deceased who was pregnant did not give birth to a son but a daughter, he 
and his offspring would have no interest in the zamindari of which 
his younger brother would be the sole zamindar who would also allow mainte- 
nance to the third brother. The widow gave birth to a daughter and the second 
brother took over the zamindari. The third brother also died without issue. 
On the death of the second brother his son succeeded and the zamindari 
devolved on him who died leaving a widow. The son of the eldest brother 
who had renounced the zamindari sued.to recover the estate against the widow. 
It was held that the instrument executed by the eldest brother was a renunciation 
by him for himself and his descendants of all interests in the zamindari either as 
the head or‘as a junior member of the joint family and consequently it became 
the separate property of the second brother and the widow was entitled to suc- 
ceed to it in preference to the line of the eldest brother. The document on the 
interpretation of which this decision was given was in these terms :— 


“I and my cffspring shall have no interest in the said palayapat, but you alone 
shall be the zamindar and rule and enjoy the same, allowing, at the same time, as per 
former agreement to tle younger brother, P. Bodhagurusami Tevar,—who in the pedi- 
gree is called Chinnasami,—the village that had been assigned to him before.” 


Thcse words were interpreted as amounting to a renunciation of all interest in 
the palayapat either as the head of or as a junior member of the joint family. 
The rights of the youngest brother Chinnasami were expressly reserved. It was 
said that-the effect of the transaction was to make the particular estate the 
property of the two instead of the three brothers, with, of course, all its incidents 
of impartibility and peculiar course of the descent and to do so as effectually as if 
in the case of an ordinary partition between the elder brother on the one hand and 
the two younger brothers on the other, a particular property had fallen to the 
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lot of the other two. Other-clauses imthe.deed and. the attending circumstances 
fully corroborated the construction placed upon it. 


In the ast case the holder of an impartible estate of a joint Hindu family 
made a mokurari grant to his younger brother for maintenance. The grantee 
built a separate house, divided from his brother’s by a wall, established therein 
a tulsi pinda and thakurbari, and.lived there separately from his brother. He 
defrayed the marriage expenses of his daughter subsequently to the grant. 
Upon these facts it was held that there was a complete separation between the 
brothers, and that the impartible estate consequently became separate property of 
the holder whose widow was entitled to succeed and have a widow’s estate in the 
zamindari. It was observed that the evidence clearly proved that there had 
been complete separation between Thakur Ranjit Narayan Singh and his brother 
Bhupat Narayan Singh in worship, food and estate. In our opinion, the deci- 
sion in this ease must be limited to the facts therein disclosed and can have no 
general application to cases of impartible estates where the only right left to 
the junior members of the family is the right to take the estate by survivorship 
in case of failure of lineal heirs in the line of the last zamindar. The junior 
members can neither demand partition of the estate nor can they claim main- 
tenanoe as of right except on the strength of custom, nor are they éntitled to 
possession or enjoyment of the estate. : 


In our opinion, division amongst the members of the family -by allotment of 
properties was not possible as the only property known to belong to the family was. 
the impartible zamindari of which partition could not be made or demanded. To 
establish that an impartible estate has ceased to be joint family property for 
purposes of succession it is necessary to prove an intention, express or implied, 
on the part of the junior members of the family to give up their chance of suc- 
ceeding to the estate. In each case, it is incumbent on the plaintiff to adduce 
satisfactory grounds for holding that the joint ownership of the defendant’s 
branch in the estate was determined so that it became the separate property of 
the last holder’s branch. The test to be applied is whether the facts show a 
clear mtention to renounce or surrender any interest in the impartible estate 
or a relinquishment of the right of succession and an intention to impress upon 
the zamindari the character of separate property. 


Reference incthis connection may be made to’ the decision of the Privy 
Council in Konammal v. Annadana.* In that case on the death of a holder bis 
elder son being feeble in mind, his ‘younger son succeeded to the zamindari by 
an arrangement with the adult members of the family in the year 1922. The 
estate then descended from father to son till 1914 when the junior branch became 
extinct and possession was taken by a senior member of the branch who claimed 
it by survivorship, while the mother .of the last holder claimed the estate as an 
heir to separate property, and it was held that the setting aside of the elder son, 
in 1822 did not deprive his descendants of their rights as members of the family 
to succeed on failure of the junior branch. In this case there was complete 
passing over of one branch of the family and succession vested in the next 
junior branch; yet when that branch failed, the members of the senior branch’ 
were held yet to possess their right to succeed to the zamindari by survivorship. 
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In Collector of Gorakhpur v. Ram Sundar Mal, the claim of'a Hindu to 
succeed by survivorship to an ancestral impartible estate was in issue in the 
suit. The family admittedly had been joint. It appeared that the -common 
ancestor of the deceased holder and of the claimant had lived 200 years before 
the suit,-that for a long period there had been a complete separation in worship, 
food and social intercourse between the claimant’s branch of the family and that 
of the deceased holder, and that upon the death of the holder thé claimant 
had not disputed that the widow of the deceased was entitled to succeed. It was 
held that there was not to be implied from the circumstances stated above a 
renunciation of the right to succeed so as to terminate the joint status for 
the purpose of that right. : : 


In Sri Raja Lakshmi Devi Garu v. Sri Raja Suryanarayana Dhatrasu 
Bahadur Garw*, the last zamindar died without any issue in 1888, and when his 
widow was in possession, the suit was brought for possession by a male 
collateral descended from a great grandfather common to him and to the last 
zamindar. The plaintiff claimed to establish his right as a member of an undivided 
family holding joint property against the widow whio ‘alleged that her husband 
had been the sole proprietor. In proof of this she relied on certain arrange- 
ments as having constituted partition, vis., that in 1816, two brothers, then 
heirs, agreed that the elder should hold possession, and that the younger should 
accept a village, appropriated to him for maintenance in satisfaction of his 
claim to inherit; again, that in 1866, the fourth’ zamindar- compromised a suit 
brought against him by his sister for her inheritance, on payment of a stipend 
to her, having already, in the clatm of his brother, granted to him two villages 
of the estate; and by the compromise, this was made conditional on the sister’s' - 
claim being settled; again, that in 1871, the fourth zamindar having died pending 
a suit brought against him to establish the fact of an adoption by him; an 
arrangement was made for the maintenance of his daughter, and two widows, 
who survived him, the previous grant for maintenance of his brother Holding 
good, the adoption being admitted, and the suit compromised. It was held 
that there was nothing in the arrangement which was inconsistent with the 
zamindari remaining ‘part of the common family property and that the course of 
the inheritance had not been altered. The facts of this case were much 
stronger than those of the present one. The mere circumstance that by an 
arrangement a village out of the zamindari was given to one of the brothers was 
not inconsistent with the zamidari remaining part of the common family 
property. ~The document. executed by the brother in the reported case was in 
these terms :— 

“I or my heirs shall not at any time make any claims akain you or your heirs in 
rospect of property movable or immovable, ‘or in respect of any transactidn, As our 


father put you in possession of the Belgaum Zamindari, I or my heirs shall not make 
any claim against you or your heirs in respect of the said zamindari.” 


It was observed by their Lordships that they did not find any. sufficient iene. 
in the arrangement made by these documents of an intention to take the estate 
out of the category of joint or common family property so as tg make it descen- 
dible otherwise than according to the rules of law applicable to such property. 
that the arrangement was quite consistent with the continuance of that legal 
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character of the property, that the elder brother was to enjoy the possession of 
the family estate, atid the younger brother accepted the appropriated village for 
maintenance sn ' satisfaction of such rights as he conceived he was entitled to and 
that it was nothing more in substance than an arrangement for the mode of 
enjoyment of the family property which did not alter the course of descent. 


The evidence in the present case is trivial and inconclusive and from the 
documents above mentioned no intention can be deduced on the part of the 
junidr members or on the part of any other member of the family of disrupting 
and dividing the family and renouncing their expectancy of succession. On the 

other hand, the statements made in 1889 and 1890 by the members of the’ family 
clearly indicate that none of them had any intention of giving up his rights of 
heirship to the zamindari. There was no change of this frame of mind at any 
later stage of the family arrangement. Sundara Pdhdiya on the 9th January, 
4889 olearly stated that the wish of the family was that the widow should be 
in charge of the estate ‘and after her the next heir should succeed and that it was 
Kandasami. Kandasami said that he was the next heir, the family being un- 
divided. In the'compromise this statement was reiterated. Their intention 
was to preserve their rights to take the zamindari if the line of Kandasami 
became extinct. 


Mr. Pathak then put his case from a different point of view. He urged 
that Kandasami had the power to alienate the zamindari or any part of it and 
by an act of alienation he could defeat the right of survivorship vesting in the 
other members to claim the zamindari on failure of his line. Similarly he said 
he could divide the impartible, estate amongst the different members of the family 
and that is what he must be presumed to have done in the present case. Tho 
argument, though plausible is fallacious. The right to bring about a partition 
of an impartible estate cannot be inferred from the power of alienation that the 
holder thereof may possess. In the case of an impartible estate the power to 
divide it amongst the members does not exist, though the power in the holder 
to-alienate it is there and from the existence of one power the other cannot be 
deduced, as it is destructive of the very nature and character of the estate and 
makes it partible property capable of partition. 


` It seems to us that Kandasami instead of intending to separate from the 
family was by his actions consolidating the family unity. By the family 
drrangement he no doubt successfully got himself declared as the next person 
entitled to hold’ the joint family zamindari, but he évinced no intention of 
converting it into his own separate property. He preserved the estate for the 
family by saving it from the attack of the widow who wanted to take it under 
the will of her husband and antagonistically to the family. By the suit which 
he brought and which was eventually compromised he successfully avoided that 
attack on the family estate at the sacrifice of his right of ‘enjoying it during the 
lifetime of the’ widow. He also by this arrangement gafeguarded himself against 
the attack of Sundara Pandiya on his title as an heir- By his ‘act the rule of 
descent of lineal primogeniture prevailing in the family’ with regard to ‘the 
zamindari was firmly established. It would be unjust and- uncharitable to 
conclude from the circurhstances that the actions of Kandasami in 1890, were in’ 
any way hostile to the interests of the family. Ashe was throughout acting for 
the benefit ‘of the family his actions were approved by all the members and they 
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ot a provision made for themselves fot their maintenance in the arrangement. 
Ta the suit that he filed against Kamuluammal, he in unambiguous terms alleged 
that he was claiming the zamindari as a member of the undivided Hindu family 
and it was in that status that he made the compromise with her and agreed 
-obtain possession of the estate after her death. 3 


After Kandasami’s death when the zamindari came by descent to 
Kamaraja II he also followed in the footsteps of his ancestor. During the 
period of his stewardship of the estate he tried to implement it by recovering the 
paunai lands which under the compromise had gone out of the estate fo 
‘Kamulu absolutely. He was successful in his efforts though as a result of the 
.decision in the present case his labours in this direction have proved futile as the 
release deed has been held to be vitiated by fraud. ; 


. For the reasons given above we hold that there exist no satisfactory grounds 
for holding that the arrangement made in 1890 evidences a partition amongst the 
members of the joint family or proves an intention on the part of the junior 
members of the family to renounce their expectancy of succession by survivor- 
-hip on failure of male lineal descendants in the second branch of the family. 
‘The question whether there was separation among the members of the 
family is primarily a question of fact and the courts below having 
held that it is not proved, there are no valid grounds for disturbing that finding. 
‘Chinnathayi’s claim therefore to the zamindari must be held to have been rightly 
disallowed. i - 


As regards the claim of Kulasekara to the zamindari, it has been disallowed 
in the two courts below on the ground that the deed of release, Ex. P-17, does 
not extinguish the right of survivorship of the third branch to take the eslate 
on the second branch becoming extinct and that the document could not be read as 
evidencing an intention on the part of Sundara Pandiya to surrender the right of. 
succession of his branch. It has been furthey held that the release was 
not executed in favour of the head of the family or in favour of all the members 
of the family in order to be operative as a valid relinquishment. There can be 
no doubt that a member of a joint family owning an impartible.estate can on , 
behalf of himself and his heirs renounce his right of succession; but any such 
relinquishment must operate for the benefit of alt the members and the surrender 
must be in favour of all the branches of the family or in favour of the head 
of the family as representing alt -its members. Here the deed 
was executed in favour of the widow of a deceased coparecener who as such was 
a stranger to the coparcenary, the family being admittedly joint at the death of 
Kamaraja I. It was contended that in view of the attitude taken. by the 
parties before the High Court that the deed of release and the compromise 
evidenced only one arrangement to which all the members were in reality parties, 
it should be held that the surrender of his rigts by Sundara Pandiya was made in 
favour of Kandasami, the head of the family and it extinguished the rights of 
the third branch in the family zamindari. We think, however, that Kandasami 
in dealing with Sundara Pandiya was safeguarding his own right of succession 
against the attack personally directed against him and was successful in buying 
him off by agreeing to hand over to him a village. Both of them were claiming: 
headship of the family on different grounds and both were assertmg that the 
zamindari belonged to the joint family. In the compromise Kandasanii was 
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acting for his own benefit and was not making any bargain with Sundara 
Pahdiya on behalf of the family. The family as such coul not have been 
prejudiced in any way by the circumstance that succession went to one or the 
other. Be that as it may, we think the decision of this case can be made to rest 
on a more solid foundation than furnished by the consideration set out above. 


The whole emphasis of Mr. Raghavan who represented Kulasekara was on 
the words of the deed contained in clause 5 set out above. Sundara Pandtya by 
this clause stipulated that he will have no right to the property shown as belong- 
ing to the widow. Sundara Pandiya was then agreeing that the widow should 
retain the zamindari absolutely, his mind being influenced by the will. Later 
on by the compromise made in Kandasami’s suit what had been given absolutely 
to the widow was converted into a life estate with the exception of the pannai 
lands and Kandasami was acknowledged as the rightful heir. The recitals 
in the release deed therefore- have to be read in the light 
of the terms and conditions of the deed of compromise and the proper ` 
inference from these is that Sundara Pandiya relinquished his rights to suceeed 
to the zamindari immediately as the seniormost member of the family but 
that he did not renounce his contingent right of succeeding to it by survivorship 
if and when the occasion arose. It is well settled that general words of a release 
do not mean release of rights other than those then put up and have to be limited 
to the circumstances which were in the contemplation of the parties when it was 
execuied. (Vide Directors, etc., of L. 6 N.W. Ry. Co. v. Richard Dodridge 
Blackmore)*. In that case it was said that general words in a release are limited 
to those things which were specially in the contemplation of the parties when 
the release was executed. This rule is good law in India as in England. The 
same rule has been stated in Norton on Deeds at page 206 (2nd Edn.) thus:— 

“The general words of a release are limited always to that thing or those things 


which were specially in the contemplation of the parties at the time when the release 
was given, though they were not mentioned in the recitals.” 


In Hailsham’s Edition of Halsbury’s Laws of England, Vol. VII, at para. 345, 
‘the rule has been gtated in these terms :— 

“General words of release will be consitued with reference to the surrounding cir- 
cumstances and as being controlled by recitals and context so as to give effect to the 


object and purpose of the documeni. A release will not be construed as applying to 
facts of which the creditor had no knowledge at the time when it was given. 


In Chowdhry Chintaman Singh v. Mst. Nowlukho Kunwari*, where the docu- 
ment was drafted in almost the same terms as Ex. P-17, it was said that though 
the words of the petition of compromise were capable of being read as if the 
executants were giving up all rights whatever in the taluka of Gungore, yet in 
the opinion of their Lordships the transaction amounted to no more than an agree- 
ment to waive the claim to a share in and to the consequent right to a partition 
of the taluka and there was no intention to change the character of the estate 
or the mode in which it was to descend. The parties in the year 1890 were not 
thinking of their future rights of survivorship at all. What Sundara Pandiya 
must be taken to have said by this release was 


“I am giving up my present sights as a senior member in favour of Kandasami 
> whom I recognize as the rightful heir to the zamindan as a member of the joint Hindu 
family.” 


-L:R.-4 H.L. 610. 
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Kandasami agreed to give him the village of Dombacheri in lieu of recognition 
of his title by’him. It was not’ within the ken of the parties then as to what 
was to happen to the zamindari in case Kandasami’s line died out. a 


For -the reasons given we are of the opinion that by the release Sundara 
Pandiya did not renounce his rights or the rights of his branch to succeed to the 
zamindari by survivorship in ease the line of Kandasami became extinct. We 
hold therefore that Kulasekara’s claim was rightly negatived in the Courts below 
and that of Rajaya was rightly decreed. 

In the result’ all these Appeals fail and are dismissed with costs. 

Agent for Appellant in Appeals Nos. 28, 29: M. S. K. Sastri. 

Agent for Appellant in Appeals Nos. 31 to 33: M. S: K. Aiyangar. 

Agent for Appellant in Appeals Nos. 30, 89, 90: S. Subramaniam . 

Agent for Respondent No. 1 in Appeals Nos. 30, 32, 33 and for Respondents. 
_ in Nos. 2 and 3 in Appeal No. 31: M. S. K. Sastri. 

Agent for Respondent No. 1 in Appeals Nos. 28, 29 and Respondent No. 
Z in Appeal No. 30: M.S. K. Aiyangar. 

Agent for Respondent No. 1 in Appeal No. 31 and Respondent No. 2 ir 
Appeals Nos. 28, 29, 32, 33: S. Subramaniam. 

Agent for Respondents Nos. 1 and 2 in Appeals Nos. 89, 90: V. P. K. 
Nambiar. f \ 

— G.RSV.S.. . . 2% ot Appeals dismissed. 


[FULL BENOH.] 
IN THE ‘HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mkr,. SATYANARAYANA Rao, Mr. PANcHAPAGESA Sastry, MR. 
VISWANATHA Sastry, Mr. RaGHAVA RAO AND Mr. PANGHAPAKESA AYYAR. 


K. Peramanayakam Pillai - .. Appellant.* 
ee U. RE e A A aey ? 
S. T. Sivaraman and another eee Raoni, 


Hindu Law—Alienation by father on manager—Binding portion of consideration very much less than the 
mecessity or bengfit—Equities batevern the alına» and the non-alu naling co-{ocen'r—How to be adjusted. 


Tt a always dificult for thie father or managet ofthe family ee extent of Ey. 
which is sufficient to meet the particular necessity Some matgin, therefore has tobe and 
ifa part of the consideration for the sale or mortgage has applied for purpose binding 
on: tlic amily and if the alience acts in faith and it can be shown that the sale was justified by 

necessity, the same may be up in its entirety. Te ia not always edy to Be the proportion 

the consideration which must be established to justify the sale in such circumstances. It is £ question 
which must be decided on the facts of each case. (Vide cases referred to in footnote at page 468 of 
Mayne’s Hindu Law, latest edition.) 


If however the binding portion of the consideration is much less, the equities of tho alience 
will be adjusted in the suit by the alienee for partition or suit ee the sale. 
“The entire item sold may be allotted, if it does not otherwise prejudice the ri the co-parceners, 
to the share of the manager or the father who alienated the property and the ae from 
and out of the consideration may be, between the father or manager on the one and the 
other co-parceners on the other as the debts due by the family have to be considered in mich an action. 
The alienee may also get the share of the alienor Be ee at os a 
ceners should pay to alienee their proportionate share of the burden. The teat hereby altatiting 
slination may iratitute a suit for partition claiming bu share in the alicnated item thereby 
the right of the alienee to the share of the alienor. ere the suit is for a general partition in 
the and liabilities have to the adjusted, even in such an action the co-parceners: the 
ellen Tia y Be ance Bb Ne a py A0 ihe dicie Ee proporionaie pare ie ty whi 
has been discharged from the consideration for the sales (amuming that the property was not under- 
sold by the manager or the father). Even if-it is established that in fact the consideration for the sale 
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was gromly inadequate, there is no reason for not ing the alience to retain possession of the share 
of the alienor which is admitted by the very frame of suit. It makes no difference even if the 


himself in such a contingency cannot get rid of his own act in underselling the pro ty aad therein 
no reason o' justi ion for permitting a third like a co parcener to im transaction 

i the of the alienor bears the proportionate share 
of the common burden which, of course, 1s to be met by the alienee who stands in the shoes of the 


435 is to be preferred to the law as laid cwn ın Fi (1928) I-L.R. 
55 M.L.J. 489 and Marappe Gauadan v. Rangasami (1899) I.L.R. 23 Mad. 

Even as amended the Act of 1929, section 44 of the Transfer of Property Act has not the 
aati dtd noes ie u Law and would not entitle the alience from a member of the joint 
Hindu family to clai joint possession of the alicnor’s share as a tenant-in-common by virtue that 
section and his only right is to obtain by a suit for partition the share to which his alienor would be 
entitled. Vatatarama v. Mesa Labai, (1889) I.L.R. 13 Mad. 275 and Kota Balabadra Patro v. 
Khetra Dess, (1916) 31 M.LJ. 275 are still good law. 

The alienation by a coparcener of his share has not the effect of dividing the status of the family, 
Nor doe, the status cf the insolvency of a coparcen r bring atout a civision in the status of the 

ye - s 

Per Raghava Reo, 7. (2) Marnpa Gavadan v. Rangaswami Gaundar, (1899) I.L.R. 23 Mad. 89 
cannot be accepted as gool Jaw in so far as it refuses equities altoget er to the alience im the 
suit for partial partition by the non-alienating co-perceners ; ` (2) Vudi elam v. Natesam, (1 1g) 
23 M.L.J. 256:1.L.R. 97 Mad. 495 cannot accepted as good law in so far as, w' ile rightly 
sanctioning t e working out uf equities in such a case, the rule. rdopt-d by it for the p TI ose 
is one opposed to fundament | conc: tions pertaining t> th: nature of a co-p reener's interest 
ia the fami y estate ax wel as to the nature of the rig’ t which the alience acquires; (3) Fen- 
katepathi v. Pcpprak, (1928) 55 M.L.J. 489: 51 Mad. 824 must be accepted as good law as 
sanctioning the working out of equiudcs in accordance with s.ch fundamental conceptions and 
within and only within the limis set by law. 

Appeal against the decree of the District Court, Tirunelveli, in A.S. No. 310 
of 1946, preferred inst the decree of the Court of the Subordinate Judge of 
Tirunelveli, in O.S. No. 43 of 1945. 

T. M. Krishnaswami Aiyar, R. Sethurama Sastri and P. Boopathi for Appellant. 

K. V. Venkatasubramania Atyar, K. Vesraswami and V. P. K. Nambiar for first 
Respondent. : 

' The Court delivered the following 

JUDGMENTS : Satyanarayana Rao, 7.—The third defendant is the appellant 
in this second appeal. The facts are not seriously in dispute and are not compli- 
cated. The question raised is also a simple one, though the arguments before us 
ranged and covered a wider ground not strictly ane to the, disposal of the case. 
The case itself was heard in the first instance by cha Sastri, J., who direc- 
ted the papers to be placed before the Hon’ble the Chief farce for the case to be 
heard either by a Bench or a Full Bench in view of the conflicting decisions relating 
to the method of adjusting the equities between the alienee and the non-alienating 
co-parcener under a sale, part o the consideration of which was applied for pur- 
pan binding on the family. The case then came up for hearing before a Pull 

ch of three Judges who referred the case to a Fuller Bench of five Judges. When 
the matter was referred to the Fuller Bench, the case itself and not any particular 
question was referred and therefore the scope of the hearing before the Full Bench 
was not restricted or confined to any particular question or questions. The case 
was argued ably on both sides for about six days and all the available authorities 
including the Hindu Law texts were placed before us. 

The plaintiff is the son of the first defendant. The father sold under Exhibit 
D-1, dated the 28th November, 1934, six acres, 56 cents, of lands specified in schedule 
II attached to the plaint for a consideration of Rs. 13,400 out of which, as has 
now ‘been concurrently found by the Courts below, only a sum of Rs. 7,022 was 
applied for discharge of binding debts of the family, The father was adjudicated 
an insolyent in I.P, No, 17.0f 1935, Sub-Court, Tirunelveli, and the properties speci- 
fied in schedules IV to XII appended to the plaint were sold by the. Official Receiver 


Obiter. The law . slaid down in Vadioelam v. Natesam, (1912) 23 M.L-J. 256 : LL.R. 37 Mad. 
i V. > ) S Mad. 824: 
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in whom the interest of the insolvent had vested by reason of the adjudication. The 
present suit was filed by the son on the r1th January, 1945, impleading all. the alie- 
nees of the father as well as the Official Receiver as defendants. The relief claimed 
in the suit is partition and separate ion of each item of property in each of 
- the schedules I to XII into two equal parts and for an allotment to him his share, 
one of the parts ineachitem. The pen proceeds on the footing that on the date 
of the action, the a and the defendant were members of a Mitakshara 
joint family and that the alienations made, either by the first defendant or the 
Official Receiver, do not bind the plaintiff’s interest in the family properties specified 
in schedules I to XII of the plaint. The plaintiff examined on his side, the first 
defendant, his father, as P.W. 1 who admitted in his evidence that he and the plain- 
tiff were undivided on the date of the suit and that the properties were ancestral 
properties allotted to the father’s share in a partition between himself and his elder 
brother in 1930. In this appeal we are concerned only with the alienation by the 
father in 1934 in favour of the third defendant of schedule II properties. The 
plaintiff attacked the sale in favour of the third defendant alleging that it was 
neither for necessity nor for the benefit of the joint family and that it was an under- 
sale. It has been found that the value of the properties conveyed under Exhibit 
D-1 was not Rs. 13,400 but Rs. 16,400 on the date of the sale and that the consi- 
deration from out of this sale was binding on the family only to the extent of 
Rs.7,022. Asa result of this finding a preliminary decree for partition and recovery 
of possession of the plaintiff’s half share in the properties comprised in schedule II 
was granted in favour of the plaintiff without making any provision for payment 
by the plaintiff of a proportionate share of the binding consideration. This decree 
was affirmed on appeal by the District Judge. Both the Courts, in rejecting the 
claim of the third defendant for a provision for payment by the plaintiff of a propor- 
tionate share of the binding consideration as a condition ent for the recovery 
of a, half share in the properties, followed Venkatapatht v. Pappia'. 


In this second appeal by the third defendant, there is no dispute regarding 
the decree which recognised the right of the third defendant to a half share of the 
properties conveyed under Exhibit D-1, as the plaintiff claimed in the suit itself 
to recover only a half-share in the properties. The question debated is whether 
or not the third defendant is entitled to a conditional decree making it obligatory 
upon the plaintiff to pay a half share of the binding consideration before he is allowed 
to recover possession of his half share after partition of the properties by metes 
and bounds. The appellant invokes, in support of his contention, the decision of 
“this Court in Vadivelam v. Natesam*, while the respondent maintains that that case 
was wrongly decided and that the decision proceeded on an erroneous assumption 
of Hindu Law and should not therefore be followed and that the appellant is not 
entitled to any equity and his right is only to the half share admitted by the plain- 
tiff. In other words, learned counsel for the respondent stated the position he takes 
up as follows :—The alienee from a co-parcener of joint family pro is entitled 
only to work out his rights by way of a general partition and is not entitled to claim 
‘to retain any specific item of pro or a portion of it conveyed to him. Secondly, 
if without marshalling and a general partition, the alienee is allowed by the consent 
of the non-alienating co-parcener to remain in possession of a share of the property 
alienated, any claim that he may have inst the joint family in respect of the 
binding portion of the consideration must be regarded as satisfied pro tanto by the 
value of the property allowed to be kept by him. This, according to his contention, 
exhausts the entire equity which an alience from a co-parcener is entitled to under 
Hindu Law. Of course, during the progress of the arguments, he did not stick 
to this extreme contention. : . 

Though the case itself may be disposed of on a narrow ground, as the arguments 
before us covered a larger ground, relating to the rights of the alienee from a member 
of a joint family, it is necessary to advert in this judgment to the whole topic and 
‘examine the basis of the equity which an alienee has under Hindu Law, in respect of 
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an alienation by a co-parcener. The decisions dealing with the question of equities 
in favour of an alienee are not many, though they are not wholly reconcilable. 


It is necessary to go back to the very foundation of the right of a co-parcener 
to alienate his interest in the family property, in order to appreciate the later nA 
ments in the law relating to it. Apart from the inroads made by decisions into the 
strict view of the rights of members in a co-parcenery in respect of the family pro- 
perties, it may be stated that the joint undivided family is the normal feature where 
the law of Mitakshara obtains. The joint family has a corporate character and a 
status of its own and can exist as a legal entity without owning joint family property. 
There is no presumption that the family owns joint property. The family can exist | 
without property vide Janakiram Chetti v. Nagamony Mudaliar}. It is open to the 
members by mutual consent to hold or own any of the properties of the family in 
severalty without affecting their status as members of a joint family. But so long 
as the property continues undivided, there is a community of interest and unity 
of ion among all the members, with its consequent right to joint possession 
and joint enjoyment. Every co-parcener has a proprietary right in the property 
of the family subject, however, to a similar right in others and in this respect, there 
is a fundamental difference between Mitakshara Law and the Dayabhaga Law. 
The member of the family has no ascertained share in the property which is capable 
of being dealt with by him. The interest he possesses in the pro is a fluctuat- 
ing interest liable to be diminished by births in the family and equally liable to be 
increased by deaths. Each member by his birth acquires an interest in the pro- 
perty and the death of a member on his interest to the other members by 
survivorship. As observed by Lord Westbury in the well-known case of Appovier 
v. Rama Subba Aiyan :? 

“ According to the true notion of an undivided family in Hindu Law, no individual member 
of that family nile Sinaia undivided, can predicate of the joint and undivided property that he, 
that particular member has a certain definite ns he wat but when the members of an 
undivided family agree among themselves with red to Dey eee that it shall thence- 
forth be the subject of ownership, in certain defined shares, then the cter of undivided pioperty 
and joint enjoyment is taken away from the subject-matter so agreed to be dealt with ; and in the 
estate cach member has thenceforth a definite and certain share, which he may claim the right to 
ae and to enjoy m severalty although the property itself has not been actol severed divi- 


And later he pointed out the two-fold application of the word ‘ division ;’ 
“ There may be a division of right ; and there may be a divinon of property.” 

The division of right is brought about by division of the status of the family by 
methods known to law which have the effect of converting ; to use an expression 
known to English law, a joint tenancy into a tenancy-in-common. The division 
of the right does not amount to a division of the property by metes and bounds. 
The unity of title under which the property is held by the family as a corporate 
unit is broken so as to bring about a severance of the right though not of the property. 
This indicates that he cde to the joint property, i.s., jointness of the status of the 
family is one thing and the division of the property is separate and distinct. Of 
course, it is open to the members to divide a portion of the property without affecting 
the status of the family and confining the breaking up of the unity of title only to the 
extent of the property so divided. Every co- er is, of course, entitled to have 
the property divided by metes and bounds either by agreement or by suit or he may 
merely get this status as a member of the family severed so as to bring about a 
definition of his share in the property. Of course, this severance in status may be 
brought about by agreement or by a unilateral declaration of his to hold the pro- 
perty in severalty in which case he would have undoubted right to alienate his 
ascertained share. Until a division either of the right or of the property takes 
pee a co-parcener, according to the strict Hindu Law, has no right to alienate 

is interest ir the propery except with the consent of the other co-parceners. The 
power, however, of the father or the manager of a joint family to alienate the property 
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of the famity, not merely his shares for purposes binding on the family, such as ap 
existing necessity or benefit, has been recognised by the Mitakshara. 


In Madras and Bombay, from early in the 1gth century the right of a co- 
parcener, not being a father or a manager of the family, to alienate his interest 
in the family property began to be recognised and this was the first inroad upon the 
strict law of Mitakshara. This right of alienation by way of sale or mortgage was 
evolved and first recognised by Sir Thomas S in 1813 in Ramasami v. 
Seshachalat. He was supported in that view by Mr. Ellis and by Mr. Cole- 
brooke. In Volume I EE Sirige Hindu Law, 1830 edition, the rule is stated 
at page 202 : 

“ In favour of a bona fide alience of undivided pro , where the sale or mo could not be 
sustained as against the family, such amends as it could ‘ord would be due, out of the share of him, 
-with whom he had dealt (i. e, the alienee) ; and for this purpose, a Court would be warranted in 
enforcing a partition.” £ 
Volume II of Strange’s Hindu Law, at page 349 1830 edition contained a case where 
a member of a family disposed of a village belonging to the family. It was held 
that the sale was without authority, general or special, but in setting aside the sale 
on the ground of want of authority, it was pointed out that equity would require 
redress to be afforded to the purchaser by enforcing a partition o. the whole or a 
sufficient portion of it, so as to make amends to the purchaser out of the vendér’s 
share and that the sale was valid only so far as seller’s share in the property was 
concerned. The distinction between a gift of a co-oparcener’s share and a sale or 
mortgage is noticed at page 433 of Volume ‘II (Strange’s Hindu Law) and it was 
pointed out that in the case of gratuitous alienation, there is no kind of equity but 
in the case of a transfer for consideration, the injustice to the alience, may, however, 
be prevented by making the alienor repay the money or valuable consideration 
received by him and partitioning the property for the purpose of enforcing payment 
from his . The opinion of Colebrooke in support of the view of Sir Thomas 
Strange is to be found at page 344, Volume II of Strange’s Hindu Law where it is 
stated that the ' 

“consent of the or implied, is indi le to a valid alienation of joint 
beyond the share e clecor Pee ce enor alienation by ene ot eae 
jis invalid, beyond the alimoi’s share, as gainst the alience.” 

This takes us back to 1827 and 1830. In 1863 both the Madras and Bombay 
High Courts recognised the right. e decision of the Madras High Court is 
Viraswami Gramani v. Aypaswami Gramani® by Scotland, C.J. and Bittleston, J. and 
in the Course of the judgment, reference was made to the earlier decisions of 1853 
and 1855 which decided that one of several co-parceners may bind his own share 
by alienation and that it is liable for his individual debt. The opinion of Sir Thomas 
Strange and the decision in Ramaswami v. Seshachala1, were referred to in the course 
of the arguments by Mr. Mayne. The decision arose out of a suit on the Original 
Side of this Court and related to two houses on the Chule Bazaar Road. The 
sale itself was an execution sale but in dealing with the execution sale, the Court 
had to consider the right of the co-parcener to alienate his share and it is stated 
in the judgment that the purchaser or execution creditor of the co-parcener is 
entitled to the share to which if a partition took place, the co-parcener himself 
would be individually entitled, the amount of such share, of course, depending on 
the state of the family. To a similar effect is the decision of the Bombay High Court 
in Damodar Vithal Khare v. Damodar Hari Soman? about the same year. In 1864 
and 1868 there were two decisions of this Court in Peddamuthulaty v. Timma Reddy* 
and Rayacharlu v. Venkataramaniah®. The decision in Viraswamt Gramani v. Ayya- 
swami Gramani? was followed. In Peddamuthulaty v. Timma Reddy‘ the suit was . 
by one of the three brothers, the eldest of an undivided family, for setting aside of a 
sale of family property made by the father and his third son. The sale, of course, 

~-was not binding on the non-alienating co-parceners. The decree actually passed 


` 


1. Notes of Cases, VoL II, 294 (74), 1827 Edn. 4. ot 2 MLH.CR. 270. 
2.- (1 1-M.H.QR.-471. - suche 5. (1 4 M.H.C R. 60. s 
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in that case was a declaration that the plaintiffs were entitled to a three-fifth share 
of land sued for, divided, from that-acquired by the defendant alienee and delivered 


„to the plaintiffs. It was not even a suit for partition but was-one to set aside the 


sale. The decision in Rayacharlu v. Venkateramaniah! arose out of a peculiar, suit 


‘by the son for a declaration that after the death of the’ father, he was entitled to 


the whole of the‘aricestral property, movable and irimiovable, then in the possession 
of the father. Of course, such a declaration could not-be granted but in the 
course of the judgment, the decisions above referred to were cited with approval. 
Westropp, C.J., in 1873 dealt with this question elaborately in Vasudeo Bhat v. Venka- 
tesh Sanonay? and ‘recognised the right of a co-parcener to alienate his share in une 


„divided ‘property approving an earlier decision of that Court. 


All these decisions, it must be observed were before the decision of the Judicial 
Committee in Deendyal Lal v. Jugdesp Narain Singh? which established for the first 
time that - - : 

“a of an undivided share of property at an execution sale during the life of the 
debtor for te debt does acquire his share in such property with the power of 
and realising it partition.” 
Sir James Colvile who delivered the judgment in the case referred to the two decisions 
of the Madras High Court in Veeraswami Gramani v. Aypaswami Gramani* and Palani 
ae Gounden v. Mannaru Naicken® and also to the view of the Bombay pat Co 
in Damodar Vithal Khare v. Damodar Hari Soman® and ‘Trimback Anant v. Gopal Shet 
Mahadeo’. It was there pointed out that - - 


“ all these cases, however, affirm not merely the right of a t-creditor to seize and sell the 
iiitesest of iy deber în a Joint atate, but also toe general might one member of a joint family. to 
dispose of his share in a joint estate by \ohmtary conveyance without the concurrence of his co- 
parceners. This latter proposition is certainly opposed to several decisions of the Ccurts of Bengal.” 
The form of the decree granted by the Judicial Committee in that case is a decla- 
ration in favour of the purchaser at the execution sale, that he had acquired the 
share and interest of the judgment-debtor in the pro and that he is entitled 
to take such proceedings as he shall be advised to have that share and interest 
ascertained by partition. This decision, therefore, is important in two ts. 
It established for the first time the right of a creditor to seize the share of an 
undivided member of the family in execution for the satisfaction of the debt dpe 
by the member and this rule applies to all the Provinces—and secondly, it established 
that both in Madras and in Bombay a co-parcener is entitled to alienate his share. 
The right of the alienee, however, is to work out his rights under the alienation 
by a suit for partition. In 1874 there were two decisions of the Bombay High Court 
in Pandurang Anandrav v. Bhaskar Shadashiv® and Udaram Sitharam v. Ranu Pandujt?. The 
first of these cases related to a voluntary alienation and the case is also. important 
ak it was decided by West and Nanabhan Haridas, JJ., who are undoubted autho- 
rities on Hindu Law. This case is important as it lays down the principles and the 
manner in which the rights of a purchaser have to be worked out and the equities 
adjusted. This, in my opinion, is the first considered judgment on the Soa 
of an alienee and his equities. - The facts in that case were : in ee mem 

t y property. 
In due course, the mortgagee obtain mortgage decree and brought to sale a 


- portion of the mortgaged property on account of the right and interest of one of the 
m gors and the property was purchased by the plaintiff in the suit. The 


then instituted a suit against the third member of the undivided family 
or -possession of the extent which ‘he had purchased in the Court sale. Notwith- 


pax standing the fact that the purchase in Court auction was of a specific extent of 
property, it was held that the right of the purchaser was to sue for partition and 
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not for recovery of possession of the extent purchased. Wesi, J., stated the position 
in the course of his judgment in these terms : : 
“ Whether Nilo (the mortgagor whose interest was sold) had any interest at all in the land in 
1848, and if hc had, what was extent of that interest, are questions which, as there was other family 
property do not admit of an answer without an inquiry into the extent and value of the joint p 
at large, the incumbrances resting on it, the membe, entitled to shares, and their respective aliquot 
rtions. Nilo’s share was not, supposi the family 2 united one, in any particular part of the estate, 
t in the estate as a whole, and co he ascetfalned anly by takingra general Aoun tAd Hace 
a distribution in accordance with its results. 
gr tom rede cv echt ee org OUR cere pig er a ds 
“ee wel Be that no of the particular field now in dispute would be allotted to Nilo. But 
Nilo having affected to deal with this land as em to mortgage it, it would be only equitable 
that, ceteris 0e ibus, his share should, if Baskar “ (the auctlon-purchaser) takes his place be so made 
` up as to wholly or so far as possible the 20 guntas which Baskar has bought as his.” 
It was pointed out that without prejudice to the rights of the other members of the 
family the 20 guntas purchased by Baskar may be allotted to him in the partition. 
This judgment, in my opinion, bas laid down succinctly and clearly the manner in 
which the alienee’ has to work out his rights and that decision holds the field even 
now as will be shown later. 


The next important landmark in this branch of the law is the decision of the 
Judicial Committee in Suraj Bunsi Kosr v. Sheo Proshad Singh1. It is a decision under 
the Mitakshara Law as it obtains in the Province of Bengal and arose out of a suit 
by the sons, members of a joint family, against an execution purchaser of property 
sold in execution of a decree inst the father. The prayer in the suit was that 
the purchasers should be restrained from obtaining delivery of possession and that 
the possession of the sons should be confirmed. The execution sale took place 
after the death of the father but by the time of the death of the father, the property 
was attached and even an order for sale of the property was made in execution 
of the decree. There were other questions consider by the Judicial Committee 
but one of the important questions for decision was whether by the death of the 
father the sons acquired the property by survivorship, thus putting an end to the 
rights of the Court auction-purchaser. After referring to the decisions of the 
Madras and Bombay h Courts, Sir James Colvile who delivered the judgment 
stated that it was settled law in Madras and Bombay that one co-parcener may 

i of ancestral undivided estate even by private contract or conveyance to 
the extent of his own share and that it fllswed that such a share may be seized 
and sold in execution for his separate debt. It was recognised in that decision 
that such alienations, voluntary or compulsory, are inconsistent with the strict 
theory of joint undivided Hindu family and that the law in the two Presidencies, 
Madras and Bombay, has been one of gradual growth. The rule is stated to have 
been 

“ founded upon the equity which a purchaser for value has, to be allowed to stand in his vendor's 
shoes and to work out his rights by means of partition.” 
Strange’s Hindu Law was cited in support of this. It was held that the right of 
survivorship was defeated by the attachment and order for sale of the properties 
and that the auction-purchaser was entitled to the share of his he aaa ebtor. 
The actual decree made in that judgment was in favour of the plaintiffs confirming 
their possession with a declaration for the benefit of the auction-purchaser that he 
was entitled to the share of his judgment-debtor with a power of getting the extent 
of that share ascertained by means of a partition, the share which the judgment- 
debtor possessed in his lifetime. By this decision pronounced in 1878, therefore, 
it has been firmly established, that in Madras and Bombay a member of a joint 
family is entitled to dispose of his undivided interest either by contract or conveyance 
to the extent of his own share and that his share would be answerable for his nal 
debt during his lifetime and to make that share available for discharge of his debts after 
his death, there should be at least an attachment of that share during the lifetime of 
the judgment-debtor (co-parcener) to defeat the claim of the right bi survivorship 


1. (1878) L.R. 6 IA. 88: LLR. 5 Gal. 148 (P.C). 
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by the other members. The alienee had to face several difficulties in working 
out the right acquired by him under a conveyance by a member of the joint family 
and his path was not smooth. The right as stated by the Judicial Committee 
in Swaj Bunsi Koer v. Sheo Proshad Singh? is to step into the shoes of the alienor and 
work out his rights in a suit for partition. Sup after the alienation, another 
co-parcener was born in the family. Is thè alienee entitled to the share of his 
vendor as on the date of the alienation or is it liable to decrease by reason of the 
subsequent birth of a son before the suit for partition was instituted. The interest 
of a co-parcener in the family properties is undoubtedly a fluctuating interest and 
so it was contended before the Full Bench in Rungasami v. Krishnaien*, that the 
alienee’s share is subject to a similar disability and a similar fluctuation. No 
co-parcener had a right to a definite share in the family property until there was 
severance of the joint estate. It was held, in Rungasami v. Krishnaien? which was 
a case of a birth of a co-parcener, that the share should be computed with reference 
to the date of the suit for partition instituted by the alienee. As a corollary to this 
principle, two other questions were mooted before’ the Full Bench in Rungasami 
v. Krishnaisn?. If the interest purchased is liable to diminution by births in the 
family subsequent to the alienation, was it liable also to increase when there was a 
diminution in the number of co-parceners by deaths and is the alienee to lose the 
right altogether if by the date of the institution of the suit, his alienor died leavi 
no shoes to the alience to step in? The gpinion,- though obiter, was exp ; 
in that case that the alienee was not entitled to take advantage of the increase in 
the share by the diminution in the number of co-parceners as what he bargained 
for was a specific share or a quantum of interest and not the vendor’s co-parcenery 
interest, such as it might be when the partition was effected. The question as to 
what would happen if the alienor should die by the date of the suit, was answered 
by saying that the interest carved out by the sale vested in the purchaser at once 
and that the subsequent death of the alienor had not the effect of divesting what 
once vested. The rights under the sale should be worked out on the footing that 
the vendor was alive when the purchaser made a demand for partition. ‘This 
opinion, though obiter on both the hypothetical questions, does not appen alto- 
gether logical and sound. If what was conveyed to the alience was the fluctuating 
interest of the co- er in the family property, it should logically follow that if 
the interest should be diminished by subsequent births it should 4160 increase by 
deaths. If, on the other hand, it became vested and fixed once for all on the date 
of the alienation so as not to defeat to rights of the alience even if the alienor 
were to die, it must follow that the fraction of the interest which he had acquired 
under the purchase must be treated as once for all having been fixed on the date 
of the alienation. There is less reason to postpone the determination of that 
fraction to the date when the purchaser made a demand for partition. 


The subject received an exhaustive and logical treatment in the illuminating 
judgment of Bashyam Ayyangar, J., in the Full Bench case in Aiyyagiri Venkatara- 
mayya v. Aiyyagiri Ramayya?. It arose out of a suit by a purchaser of an undivid- 
ed moiety in two plots of land from one V, a member of an undivided family 
consisting of himself and his two nephews, brother’s sons. The suit was ins- 
tituted after the death of V, against the nephews for a general partition of the 
whole of the family properties and for an allotment of the alienor’s share, half the 
interest in the pro and to recover the half share in the two plots conveyed 
to him by F. e objection raised by the nephews was that as the alienor died, 
the plaintiffs right based on equity was at an end. The right of the purchaser 
is defined at page 716 thus: 


“The law as now settled is that the purchaser can enforce the sale only by a ition of the 
entire family and if in such a ia the property sold cam, with duc iced co the fiie 
of the other to the debts due by the family and to an i of the various 
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share, tho purchaser will be entided to the whole property which tho vendor professed to convey 
to » 

‘Fhe vendee’s right is a transferable right and vested present interest. By describing 
it as a vested interest it is not as jf, as was considered in some decisions, that the 
_ learned Judge ignored the nature of the right which the transferee from a co-parcener 
acquired under the transfer for, at page 710, the pie adverts to the fact 
that the transfer 


jets noe of the he has no t, any more 
. i E a aeae E ERER] Ce 


eerie. tion: the -matter of the suit the family as it existed at 
fhe date of anen. Such eatin ai e epee Sap A ees 
See ne ey eee ee 
It must be observed that unless all the members agree to have a partition inter se, 
- a suit by an alienee for a general partition is not analogous to a suit for partition 
in the technical sense in which it is understood under du Law as such a suit 
can be instituted only by an undivided member of the family and by none else. It is 
said that the learned Judge proceeded on the assumption that the alienee became 
a co-tenant or tenant-in-common as was assumed in Venkatachela Pillay v. Chinnatya 
Mudaliar!. The p above extracted clearly indicates and dispels any doubt ` 
regarding the view of the learned Judge. “He, on the other hand, pointed out that 
the view taken in Venkatachela Pillay v. -Chinnaiya Mudaliar’,. that a purchaser can 
recover the share of the vendor by confining his suit for partition to the specific 
pro sold to him has not been acce ted j in subsequent decisions, Venkatarama 
v. Meera Labbai?: and Palani Konan v. Masa Konan? in which the view of West, 
in Pandurang Anandrao v. Bhasker Shadashio* was adopted. The learned Judge 
pointed out on the basis of the decisions of the Privy Council in Desndyal Lal v. 
Fugdesp Narain Singh* and Suraj Bunsi Koer v. Sheo Proshad Singh® that the share of the 
undivided member which was conveyed to the purchaser must be determined as 
on the date of the alienation and not as on the date when the suit for partition was filed 
by the purchaser. He also considered the decision in Rungasami v. Krishnaten" 
and’expressed the opinion that the actual decision in that case is opposed to principle 
‘ahd that there is nothing to support the contention that the interest conveyed by 
an undivided member will lapse to the family after the death of the alienor unless 
the purchaser institutéd the suit before the alienor’s death. 


The question whether the moi of a Hindu father. is entitled to proceed 
against the share of a son su roe banc ce aay property mortgaged 
him, was feferred to a Fuller ch of five Judges in Chim Pillai v. Kalmus 
, in view of the observations of Bashyam A J., in Atyyagiri Venkatara- 
-mayya v. Aiyyangiri Ramayya® throwing doubts on the correctness of the decision in 
Rungasami v. S Rrishnaien™ The case was heard by Sir Arnold White, C.J., Benson, 
Munro, Sankaran Nair, and Krishnaswami Ayyar, JJ.,._ but=before the, judgment 
was delivered, Krishnaswami a ai rs resigned his office and became the law 
member. The case was, therefore, heard by the four Judges “exeluding 
Mr. Krishnaswami A and the opinion nape prepared by Krishnaswamu Ayyar wasy.. 
under the direction of the Chief Justice, appended-as a ak to the juc t. The 
leatned Chief Justice, on the of the decision of the Judicial Committee 
in Suraj Bunsi Koer v. Sheo Proshad Singh’ and the decision of the Full Bench in Aigya- 
giri Venkataramayya v. Atyyagiri Ramayya® of which he was also a member answered 
the question referred to the Full Bench holding that the quantum of the interest 
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which vests in the alienee is not affected by subsequent changes in the number of 


-co-parceners. 


t As the doctrine i: based on cquity ” observed. Sankaran Niir, Ji, a E A “at i more 
consistent with equitable principles to hold that the 

entitled to at the time of the alicnation rather that that he gets a eee 
ee a oe eas ae nen ae Pee 
transaction.” 


There was no doubt certain canai in the opinion ọf Mr. Krishnaswami 
Ayyar which are no longer good law. For example, he states that the . > 


“ joint tenancy is destroyed by severance and an alienation by joint tenants effects a severance ” 4 


on the analogy of the real property law i in England. This view, however, was not 
expressed in the other judgments. In his conclusion, however, Mr. Krishnaswami 
Ayyar agreed with the view of the other Judges. This decision is taken in this » 
‘Court as having settled finaly the law on the point and the question: was not re- 
ed in Dharma Rao v..-Bapanayya'.- In the Full Bench decision in Baluswami 
oe y. Lakshmana Aiyar?, Kumaraswami Sastri, J., treated it as settling the, law 
and all the decisions in which the decision in Chinnu Pillai v. Kalimuthu? was followed 
- were collected in the ju ent in Dharma Ræ v. Bapanapya'. No doubt, a dissen- 
tient note was sounded by Jackson and Mockett, JJ., in Aft as 
v. Sivanarayana Pillai* but A pointed by the learned editor of Mayne’s Hindu Law, 
e 494 in the footnote, the decision in Muthukwnara Sthapathiar v. `Sivanarayana 
Pillai is contrary to the Full Bench in Chinnu Pillai v. Kalimuthu? and as a matter 
of fact, was not followed in later decisions in Madras. See also the observations of 
Wadsworth and Govindarajachari, JJ., in Krishnamurthy Iyer v. Nataraja Iyer’. 
Leach, C.J., in Dharma Rao v. Bapanayya’ refused Macaig the question on the 
ground that in numerous decisions exten over a period of 20 years (nearly go - 
) by that date, the decision in Chinnu iV. Kalkmuthu? was accepted as settled 
ee and there was no need for further consideration of that case as was thought 
by Jackson and Mockett, JJ., in Mushukumara Sthapaihiar v. Stoanarapana Pillai.4 
The decision in Rungasamt v. Krishnaien* has always been treated as.no longe 
good law after the decision in Chinnu Pilla v. Kalimuthu3. An attempt was eae 
on behalf of the respondent by his learned advocate to reopen the question but in 
view of the fact that the decision in Chinnu Pillai v. Kalimuthu? was treated as having 
settled the law in this Presidency for so long a time and was followed in innumerable 
decisions, it would be wholly unjust and inequitable to reopen_ the question which 
might have the effect of unsettling titles already acquired. The principle of stare 


decisis must be applied and we, therefore, were not inclined to reopen the question, 
“ A co-parcener alienate,” as stated Marae eea aa 7, Qf the latest edition, 
“either his undivided in the whole of en oe lam e ei ee 
fay propan or the whale of «spect item of a SA In all these cass, 


tie ety oa ee 


Learned’ counsel for the respondent ails not take exception to this statement of the 
law,and to this definition of the right of the alienee, whether the alienation was’ 

_ of the entire interest of the alienor in the whole of the family property or whether 
i it was confined to a share in a specific item or even extended to a whole of the 
specific item of the family property. In fact, he himself relied on this position even 
at the commencement of the arguments in the case and relied very strongly on a 
decision of Horwill, J., in Subbiah v. Venkateswarlu’? where at page 480, the learned 

- Judge defined the right of an alience of an item of joint family prop as a right 





to sue for a general partition and to ask that the item of property to him, 
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” be allotted to the share of his alienor. As observed by me earlier in this judgment, 
this definition of the right was first nade by West, J., in Pandrang Anandrav v. Baskar 
Shadaskio’ and followed iù: Venkalarama v. Mesra Labbai* and Palani Konan v. 


Masakonan* and other decisions. _ 


No doubt, some of the Judges of this Court held the view that a purchaser of 
an undivided share of a member of a joint family became a tenant-in-common 
with the members of the family and was even entitled to possession along with them. 
This view was taken in Venkatachala Pillai v. Chinmya Mudaliar*, by Benson and 
Sundara Iyer, JJ., in Subba Row v. Ananthanarayana Aiyar* by Krishnaswami Iyer, J., 
in Chinnu Pilla v. Kalimuthu*®- and by Sadama Iyer, J., in Soundararajan v. Aruna- 
chalam Chetti." e view were to : pores ae alienee would be entitled to 

int possession oO specific item of the property conveyed to him and would 
no be entitled to mesne profits from the date of alienation. But the preponderance 
of authority is in favour of the view that he does not become a tenant-in-common 
with the other co-parceners. Sankaran Nair, J. and wend se in Manjaya 
-Mudali v. Shanmuga Mudali® considered the question and held that the alienee does 
not acquire any interest in the property and does not become a tenant-in-common 
- as was held by Benson and er, JJ., in Srinivasa Sundara Thathachantar v. Krishna- 
swami Ayyangar? and Benson and Sundara Iyer, JJ., in Subba Rao v. Ananthanarayana 
Aypar® following the opinion of Krishnaswami Iyer, J., in Chinnu Pillai v. Kalimuthu® 
and the right of the alience is defined as a right to institute a suit for partition and 
to have the property alienated set apart to the share of the alienating co-parcener 
if it is possible to do it without injustice and prejudice to the other co-parceners. 
This, it is emphasised, is only ax equity and not a right. If it is not possible to set 
a property in the aforesaid manner, the only right of the alienee is to recover 
t property allotted to the vendor for his share though it may not be the identical 
pro alienated in his-favour. This is on the principle of substitution and the 
earlier decisions beginning from Pandrang Anandrav v. Baskar Shadashio! were referred: 
to and followed. The same-view was taken in Maharaja of Bobbili v. Venkataraman~ 
iulu Naidu?® by Wallis, C.J. and Kumaraswami Sastri, J. As the alienee is not a 
t-in-common he is not entitled to any mesne profits in respect of his share 
between the date of his purchase and the date of the institution of the suit for parti- 
tion.” The learned Judges in Kota Balabadra Patro v. Khstra Doss,1+ followed these 
two decisions. See also Balusami Aiyar v. Lakshmana Atyar!4 and Subba Goundan v. 
Krishnamachari!*, p y i 

From the foregoing review of the decisions it is abundantly clear that if the- 
alienee wishes to enforce his rights whether he is a purchaser of the entirety of the- 
interest of a co-parcener in the joint family property or a purchaser of the interest 
ofa co er in an item of property or even a purchaser of the whole of a specific 
item, his only right is to institute a suit for ‘general partition the object being to- 
work out his equity as against the other non-alienating co-parceners, subject to the - 
burden which the alienor as a member of the co-parcenery, has to bear along with 
the other co-parceners and subject to an allotment of the pro purchased if” 

ible, without prejudice-te the rights of the other members of the family. Even 
fF hs 4s e purelinsen of apee tem Of peopertyor even of chic interat of @ co: 

er in a specific item,xhe cannot sue for recovery of possession of that item 
ın its entirety or a share’in that item alone after partition. If the non-alienati 
co-parcener institutes a suit for a general partition impeaching the validity an 
binding nature of an alienation, made by the manager or the father and if it is. 
found that the alienation is not supported by any necessity or is supported only by 
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partial necessity the right of the alience to step into the shoes of his alienor and work 
out his rights at least to the extent of his alienor’s share, can be dealt with in such a 
comprehensive suit. Even if the alienation is by a co-parcener other than the ` 
manager or the father, either of a specific item or interest in a pa item, if the 
alienee is impleaded as a party to such an action, his equity can be worked out and 
adjusted in that suit. It a been recognised in Chinna Sanyasi v. Suriya! that a non- 
alienating co-parcener may sue to recover his interest in a parcel of family property 
which was conveyed away by a co-parcener to a purchaser. In such a case the 
co-parcener has got the option of repudiating the transaction altogether and recover- 
ing the property from the alienee who was put in possession for the benefit of the 
joint family, (see Subba Goundan v. Krishnamachari*) or he may elect to affirm the 
transaction and sue to recover possession of his share of the property after partition. 
In such a case, it is held that the suit is not liable to be dismissed on the ground 
that it is bad for partial partition. Where the member repudiates the transaction, ' 
he can recover the property only for the benefit of the joint family and the property 
when recovered continues to be joint family property. But what is the position 
if he affirms the transaction and sues only to recover his share. In a case where 
the members of a family are two and two alone, the share so recovered would be the 
separate property of the plaintiff as held in Chinna Sanyasi v. Suriya! followed in Kadegan 
v. Periya Munusami3. If, however, there is more than one non-alienating co-parcener, 
a suit to recover the share in the property cannot be instituted by one alone without 
the concurrence of the co-parceners who should’ be impleaded either as plaintiffs 
or as defendants unless it be that the co-parcener suing is the manager and head 
of the family. When there are more than one co-parceners who did not join in 
the alienation, if the right of recovering possession of their share is to be exercised 
after affirming the transaction it can be done only by all of them and not by any 
one of them. The property so recovered therefore would be the joint property 
of all the apes co-parceners. The question therefore of deciding the 
character and nature of the share recovered in such cases presents no difficulty. 


- In case of an alienation by a member of the family of an item of property, 
the non-alienating co-parcener may sue to recover possession of the Property with- 
out admitting the right of the alience to the alienor’s share. It has been held in 
Subba Goundan v. Richnaemathars 2, that if the alienation was by the father or manager 
of the property of the family, in a suit instituted by the co-parceners to recover 
possession of the property on the ground that it is not supported by necessity, the 
proper procedure is to decree to the plaintiffs recovery of possession of the entire 
property conveyed under the sale to the alience and it is not permissible to the 
alience defendant in the suit to insist that his equity should be worked out in that 
very suit. This strict view was not followed in two later cases Davud Besvi Ammal 
v. Radhakrishna Aiyar* and Ramasami Aiyar v. Venkatarama Aiyar*: In these two 
decisions the rule was not treated as an inflexible one and must be applied according 
to the circumstances of the case. If for example, there was only one surviving 
co-parcener the plaintiff, and the property alienated was less than that of the alie- 
nor’s share in the entire family -properties at the time of the alienation, there is 
no necessity to drive the alienee to a separate suit and that the equities could be 
worked out even in that very suit. This view is based upon the observations of the 
Privy Council in Ramkishore Kedarnath v. Jainarayan Ramajpal*, The same view 
was adopted in Daoud Bevi Ammal v. Radhakrishna Atyar*, a Bench. A co- 

arcener alienating his share of the property cannot escape from his liability to 

the common burden of debts and other obligations of the family. The liability, . 

the alienee who steps into the shoes of the co-parcener, has to bear is the pro-. 
-portionate burden, propertionate of course to the value of the property purchased. 
him. Of course, if once the sale is effected for discharge of the binding debts 
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or for the necessity or benefit of the estate the property in the hands of the alienee 
cannot be made once more liable for the obligation and the other debts of the 
family. Vide Sresramulu v. Subharami Reddi!. So far, the principles of law are 
well settled: and present no difficulty. ; 


The more difficult question, however, is when a father or manager of a family 
alienates an item or whole of the family property p rting to be for the benefit 
‘or necessity of the estate or in the case of the face fg his antecedent debts. If 
the alienation is ultimately found to be supported by partial necessity or benefit, 
what are the rights of the alienee in such a case in ect of that portion of the 
consideration hich has been applied for p binae on the ily? Itis 
always difficult for the father or manager of the family to sell exactly that extent 
of pro which is sufficient to meet the particular necessity. Some margin, 
therefore, to be allowed and if a large part of the consideration for the sale 
-or mortgage has been applied for purposes binding on the family and if the alienee 
-acts in good faith and it can be shown that the sale was justified by legal necessity, 
the sale may be upheld in its entirety. It is not always easy to fix the proportion 
of the consideration which must be established to justify the sale in such circum- 
stances. It is a question which must be decided on the facts of each case. This 
has been established by a number of decisions of the Judicial Committee and also 
of the h Courts in India inning with Krishna Das v. Nathu Ram’, which are 
found collected and referred to in the footnote at page 468 of Mayne’s Hindu Law 
(Latest Edition). 


If, however, the binding portion of the consideration is very-much less, what 
are the equities of the alienee in such circumstances? If the suit instituted is one 
-for partition either by the alienee or by a co-parcener impeaching the alienation, 
the equities of the alienee will be adjusted in that suit. The entire item sold may 
be allotted, if it does not otherwise prejudice the rights of the co-parceners, to the 
share of the manager or the father who alienated the pro and the burden 
discharged from-out of the consideration may be adjusted between the father or 
manager on the one hand and the other co-parceners on the other as the debts 
due by the family have to be considered in such an action as pointed out by Bashyam 
Ayyangar, J., in Atyyagirt Venkataramayya v. Atyyagiri Ramayya*. The alienee may 
also get the share of his alienor allotted to him with a direction that the other co- 
-parceners should pay to the alienee their proportionate share of the burden, All 
this flows from the right which an alienee acquires under the conveyance in his 
favour, viz., a right to institute a suit for general partition and to have, if possible, 
the particular property allotted to the share of his alienor in the partition with due 
regard, of course, to the interests of the other sharers and the debts due by the 
family. This equity, it is not disputed, is the only equity which the alience is 
entitled to in such circumstances and has been established by the decisions which 
have been considered so far. The latest case is the decision in Krishnamurthi Iyer 
v. Nataraja Iyer* by Wadsworth and Govindarajachari, JJ. i 


Two situations, however, may arise. The co-parcener disputing the alienation 
may institute a suit for partition claiming, as in the present case, a half share in 
the alienated item thereby admitting the right of the alienee to the other half belong-- 
ing to the alienor. As the suit is for a general partition in which the debts and 
liabilities have to be adjusted, even in such an action the co-parceners disputing 
the alienation may be made liable to pay to the alienee the proportionate part 
of their liability which has been di from the consideration for the sale. 
I am, of course, assuming in such cases, that there is no further complication that 
the property was under-sold by the manager or the father. Even if it is establish- 
ed, in such a case, that in fact the consideration for the sale was grossly inadequate, 
there is no reason for not allowing the alienee to retain possession of the share of 
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the alienor which is admitted by the very frame of the suit. It makes no difference, 
in my opinion, even if the frame of the suit was for a general partition without 
the ification, viz., that the co-parcener impeaching the transaction admits 
the right of the alienee to the extent of the alienor’s share. The alienor himself 
in such a contingency cannot get rid of his own act in underselling the property 
and there is no reason or justification for permitting a third party like a co-parcener 
to impeach the transaction on the ground that it was undersold so long as the share 
of the alienor bears the proportionate share of the common burden which, of course, 
is to be met by the alienee who stands in the shoes of the alienor. It is the un- 
doubted right of a co-parcener under Hindu Law to alienate for consideration his 
interest in the property, but it is not open to him to make a gift of it as the very 
foundation of the alienee’s equity is the payment of consideration. In the present 
case, the plaintiff expressly claimed recovery of possession after partition of a half 
share in the properties annexed to the schedule and the suit was framed as one for 
partition aides du Law on the basis that the family was joint till the date of the 
institution of the suit. During the father’s insolvency, the other debts of the family 
must have been wi out, at any rate, there is no evidence in this case that there 
are any debts of family ‘which remained undischarged. The only burden 
is that which was discharged out of the consideration for the sale. There is no doubt 
a finding of the courts below that the consideration for the sale was not adequate 
and was more. But that does not, in my opinion, make any difference and would 
not in any way affect the adjustment of equities in the case. For the entire consi- 
deration that the third defendant paid, he gets only the father’s half share in the 
property in Schedule II, i.e., half out of the extent of six acres 56 cents, i.e., for the 
sum of Rs. 13,400. The common burden isRs. 7,022. Out of this, the share of 
the plaintiff, there being no other co-parceners, is Rs. 3,511. As the case is not 
complicated by the existence of other debts which have to be taken into consideration, 
as no difficulty arises even in alloting the share of the first defendant to the alience, 
the third defendant and as the plaintiff himself had admitted by the plaint and 
recognised the right of the third defendant to a half share, there is no reason for 
refusing to the third defendant the relief that the plaintiff should, as a condition 
precedent for recovery of possession of his half share, be made to pay his quota 
of the common burden of which he had the benefit from and out of the considera- 
tion for the sale, viz., the sum of Rs. 3,511. The whole argument of the respondent 
throughout was that the alience is not entitled to get any equity except in a suit 
for general partition, perhaps overlooking the fact that the present suit is one of 
such description and that it is impossible for the plaintiff to get out of his plead- 
ings and the evidence he adduced in the case. Strictly speaking, therefore, the 
question which was debated before us, viz., whether Vadivalam v. Natasam* was. 
correctly decided’ or whether the view in ick jae v. Pappia3, should be applied 
as did the lower courts, does not arise for consideration but as the point was fully 
argued and considerable time was spent in considering the correctness of these 
decisions, particularly as the matter was placed before this Bench for a consider- 
ation of this icular question, it is not proper that I should refrain from consi- 
dering it. e difficulty, presented by that and the other decisions is whether 
in a suit instituted by a co-parcener or co-parceners for recovery of his or their 
share in an item of property alienated by the manager or the father purporting. 
to be for legal necessity impeaching the transaction as not binding on them, if it is 
found that a portion of the Soasi inanon was applied for discharging a common 
urden, the alienee could insist that the co-parcener or co-parceners should not 
allowed to recover their interest in the property without paying their share of 
the common burden 4s a condition p ent for recovery of possession. I am 
not complicating the case by assuming that the sale was for an inadequate consi- 
deration as I propose to deal with the situation separately though I have already 
expressed my opinion about it in the earlier part of this judgment. 
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Subramania A and-Bodham, JJ., in Mar Gaundan v. Rangasami Gaundan 
aimed at a simple rule to meet such a situation and held that 

“Tf the vendee wishes to stand by a sale which is valid only ialty, such as the present he must 
be content with the vendor's share, but that if he wishes to repudiate transaction altogether, his 
remedy is only against the vendor in a suit for the return of 
consideration for the payment failed. This view will, on the one 
‘enquiry, into matters alluded to before and on the other, tend to act as a check on a disposition on the 
pert of speculative persona to enter with some coparceners into transactions calculated to affect the 
rights of other coparceners who are not parties thereto”. 
That was a suit for ejectment of the purchaser of certain lands belonging to a joint 
family consisting of the father and two sons, the plaintiffs. The alienation was 
by the father and it did not comprise all the properties of the family. The object 
of the alienation was for the discharge of a debt of Rs. 120 secured by a prance N 
on the land and for discharge of sundry debts incurred by the father from the 
vendee. It was found that the only consideration paid was Rs. 120 for the discharge 
of the mortgage debt. The suit itself was instituted after a long delay amounting 
to nearly 12 years after the alienation. The suit was decreed on ap for two- 
thirds share of the plaintiffs without making them liable to contribute propor- 
tionately to the common burden. The contention of the defendant before the High 
Court was that as a sum of Rs, 120 went to discharge a mortgage debt, the plainti 
should be made liable to pay Rs. 80,i.6., two-thirds of Rs. 120. The contention 
was rejected by the learned ade, In the first place, it was held that the alience 
was a volunteer and was not entitled to claim reambursement. If under the con- 
veyance, the alienee had acquired an interest in the property, whatever may be 
the quantity of that interest, it is difficult to treat him as a volunteer. The -decision 
in Sivaganga Zamindar v. Lakshmana? which was relied on by the learned Judges 
in support of the view taken by them proceeded on the footing that the zamindari 
which was sold was ancestral property and the Court sale conveyed to the purchaser 
only the life interest of the zamindar and that the court sale passed to the purchaser 
nothing more than the life interest of the zamindar which terminated on his death. ~ 
The purchaser in the Court sale bought only the late zamindar’s interest whatever 
that was for the money which he advanced as purchase money. There was, there- - 
fore, no basis for making the son liable to reimburse the purchaser the amount 
of the money which was applied for discharging the father’s debt. In my view, 
therefore, the purchaser in Maappa Gaundan v. Rangasami Gaundan? was not a mere 
volunteer and the principle of Sivaganga Zamindar v. Ldkshmana® has no application. 
The learned Judges then adverted to the practical inconvenience that would result 
in accepting the contention of the defendant. It was conceded that the sale was 
valid to the extent of the vendor’s share. But it was argued that if the share was 
really worth the whole of the amount paid by the vendee as tbe price, why should 
he be allowed to get anything more? If, on the other hand, the share was worth 
less than the price paid, the vendee was not entitled to insist on a charge for more 
than the difference between the real value of the share which he had purchased 
and the price paid. The inconvenience indicated was that the court in such a 
case would have to embark, upon an inquiry regarding the valuation of the property, 
which it was pointed out, was not always capable of easy or even satisfactory 
settlement. It is for this reason that the learned Judges aimed at simplification 
of the law though it results in injustice to the purchaser. The real value of the 

roperty wi is deemed relevant for adjusting the equities of the alienee, 

1s not difficult to ascertain. The Courts are very often called upon to decide questions 
of valuation of property for various p such as the d Acquisition Act, 
for court-fees and for other purposes. is difficulty, therefore, should not have 
been allowed to stand in the way of doing justice to the alienee. But is the question 
of valuation really relevant if it is once conceded that a co-parcener is entitled to 
sell his interest in the property for value though he cannot make a gift of it? The 
question even of the adequacy of consideration for such a sale is, in-my opinion, 
not relevant. The non-alienating co-parcener, who impugns the sale, is not entitled 
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to dispute the adequacy of consideration for the sale of the alienor’s interest so long 
as the alienation for value is not a device to defeat the right of the co-parceners 
to get the property by survivorship, if during the lifetime of the alienating co-par- 
cener that right was not put an end to. The price to.be-paid for the share alienated 
is a matter entirely between the purchaser and the r and a third party is not 
entitled, to question its adequacy. Nor is the reason-that if the price paid was 
equal to the real value of the share, the purchaser should‘not get the benefit of the 
proportionate share of the common burden di from the consideration, 
tenable. The alienee ping into the shoes of the alienor is undoubtedly bound 
to bear the common burden of the family proportionate to the extent of the value 
of the share he purchased since an undivided member of a family cannot escape 
from his liability to bear the obligations binding on the family. But if, at his expense 
and at the of the alienee, the undivided member impeaching the transaction 
had derived benefit, there is no justification for allowing him to retain the benefit 
without returning it to the person justly entitled to it. If once an inroad into the 
strict theory of jomt family has been allowed and the alience’s right based on equity 
is recognised by law, there is no reason for not applying that equity in an equitable 
manner so as to adjust the rights of all parties in a just manner. Simplicity, no 
doubt, in evolving a principle of law is good as an ideal but it should not be achieved 
at the expense of justice and equity. For these reasons, it is difficult to accept the 
decision in Marappa Gaundan v. Rangasami Gaxndan’ as laying down the law correctly. 


. The decision in Rottala Runganatham Chetty v. Pulicat Ramasami Chetti?, turned 
on the peculiar facts of that case. Simplifying the facts of the case and stating 
them in so far as they are relevant to th: present discussion, it was a case where 
the joint family consisted of a father and two sons. ‘The father conveyed to the 
first defendant under a sale deed property for a sum of Rs. 1,000 in discharge of an 
antecedent debt of his which was due to the first defendant. The property, it was 
found, was of the value of Rs. 11,000 on the date of the conveyana and the father, 
it was stated in the sale deed, was induced tc sell the property for a low consideration 
in view of the fact that the first defendant rondered—considerable assistance to the 
father in prior litigations relating to the family properties. The learned Judges 
who decided the case, Benson, yam Ayyangar and Moore, JJ., treated the 
conveyance as one for value to the extent of Rs. 1,000 and a conveyance by way 
ofa gift to the extent of Rs. 10,000 of the property conveyed. In view of the princi- 

le of Hindu Law that a gift by an undivided member of his share or part thereof 
is void in toto, it is not open to an undivided member to evade the principle by 
Pp rting to make an alienation for value which is grossly inadequate and in- 
equitable. In such a case, it would be inconsistent with the principle of Hindu 
Law, even to recognise the conveyance as good to the extent of the alienor’s share. 
As the sum of Rs. 1,000 was applied for discharge of the antecedent debt of the 
father, the only relief which the first defendant in the case was entitled tù according 
to the learned Judges, was to have an equitable charge over the whole of the pro 
for return of the amount with interest. According to my understanding of this 
judgmert, it proceeded entirely on the footing that the conveyance was only a gift 
and not an alienation for value to any extent. Bashyam A gar, J., who was a 

to the decision in Aiyyagiri Venkataramayya v. A iri 3 also took part 

in this case and it cannot be reasonably assumed that in this caso the learned J 
intended to go behind the principles—enunciated by him so clearly and cogen 
in tne earlier decision. This case, therefore, is not an’authority on the question 
as to the manner and the mode in which the equities of an alienee have to be worked 
out in-a case where the consideration for c or mortgage is cnly partly binding 
on the joint family. í : i 

I now come to the decisior in Vadivalam v. Natasam‘ which has been made the 
target of a severe attack by the learned counsel for the respondent. The facts 
ee ee 
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were very simple. The joint family consisted of an uncle and a nephew. The 
uncle sold certain lands belonging to the family for a sum of Rs, 500’which, it was 
not disputed was the real value Sf the property atthe time. Out of this consideration, 
Rs, 250 was applied for discharge of debts borrowed for the p ses of the family. 
The nephew instituted the suit to recover one half share of the lands conveyed 
under tie sale deed by his uncle, thereby admitting that the sale was valid to the 
extent of his uncle’s half as he was undoubtedly entitled to alienate his own share 
for value. The question raised in the appeal was whether the plaintiff should be 
made liable to any extent for the pee: portion of the consideration. Two 
extreme contentions were urged. Mr. agiri Ayyar for the appellant urged 
that the entire amount of Rs, 250 which was found to be binding must be treated 
as a charge on the plaintiff’s s of the property. While Mr. Natesa Iyr for 
the plaintiff Oaai that the uncle should be treated as having sold his interest 
in the property only for the binding portion of the consideration. ‘These two extreme 
contentions were rejected by the learned Judges Sundara Iyer and Sadasiva Ayyar, 
JJ. They formulated at page 437 the principle applicable to such cases in these 


words : 


a i fo NS ee eens Gere hc ing appearing to the con- 
feat, dhe eranan Ue the mie Guat be diselbcted oper the whale of > property sold in pro- 
portion to the value of each part. i i 

the itana belonging t the pia a 

for supposing that one portion 

other portion to the other half share. portion 

portion must be distributed over each of the half shares of the plaintiff and Chinnappa respectively.” 


Applying this principle, the result was that the plaintiff was bound to pay one half 
of the Rs, 250 held binding on the family, that is to say as a condition precedent 
for recovery of possession of the half share claimed by the plaintiff in the suit, he 
should pay Rs. 125. This principle so enunciated by the learned Judges, in my 
. opinion, accords with equity and justice. The decision in ee v. 

Rangasami Gaundan! was also considered by the learned Judges who dissented from 
the view of Subramania Ayyar, J., in that case. It was pointed out at page 438, 
after quoting the passage from the judgment of Subramania Ayyar, J., in which he 
painted out the practical inconveniences, as follows :— 


© The whole of this reasoning on the assumption that when a co-parcener sells his share 
as well as the share of other the other are entitled to raise the question as to 
what is the real value of the share of the alienor. It cannot be doubted that a coparcener is entitled 
o Po be oun late ia any Tami Pe ee It is equally 
clear the in the of any contract to the contrary the 
consideration for a sale will be apportioned between all the items of the property sold in case of dis 
pute. There seems to be no reason for allowing the alenor’s co-parceners to ask the Court to adopt 
any other principle.” 
The argument that the valuation was not capable of easy or satisfactory settlement, 
was rejected on the ground that as the right of a co-parcener to his interest 
was ised, the equities must be adj in the best manner ible and that 
the remedy indicated by Subramania, Ayyar, J., in Marappa v. Rangaswami 
Gaundan! may in very many cases be altogether useless as the alienor may not have 
any interest in the family properties. The above passage from the judgment 
had been, if I may say so with respect, misunderstood and it is this misconception 
qf his that was msible for the severe criticism by the learned counsel for the 
respondent. The learned advocate, in the first place, argued that the view of 
the learned Judges was entirely coloured and is based upon the view now held 
to be untenable, that an alienee from an undivided member of a family becomes 
a tenant-in-common by reason of his purchase. No doubt, this view was shared 
by Sadasiva Ayyar, J., 10 a later case already referred to. But on a careful perusal of 
the judgment, it is impossible to accept the contention and to hold that the decision 
was based upon such an erroneous assumption. The sentence in the above passage 


recognising the right of a co-parcener to part with his share in the family property 
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for consideration is stated to be the justification in support of that contention. 
That proposition jtself, as it stands, cannot be taken exception to. The decisions 
reviewed in this judgment beginning from 1813 have firmly established the right ` 
of a co-parcener to alienate his interest in the undivided property for value and 
that right was accepted by the Judicial Committee in more one case. The use 
of the expression “ his own share ” does not indicate or convey the idea that the 
learned Judges were treating either the alienor or the alienee as a tenant-in-common 
with the other members of the family. No doubt, it may not be strictly accurate 
to describe the interest of a co-parcener in an undivided family as “his share ”, 
because, as pointed out in this judgment and by the Privy Council in ee 
v. Rama Subba Ayyan! no co-parcener has a defined share in the property until there 
isa ition. But this expression was used by several eminent Judges and also 
by ‘the Judicial Committee as meaning the interest of the co-parcener in the 
undivided The learned Judges in enunciating the principle, were not 
stating and were not called upon to state the limitations under which the power 
to alienate is to be exercised and enforced. One pf such important qualifications 
is that such a transfer would not result in exempting the property from “bearing 
the a ibe nes share of the common burden whether the property is in the 

of the alienor or in the hands of his alienee. The consideration of the question 
by the learned Judges‘did not necessitate the stating of the qualification of the 
rule as they were not dealing with all the principles governing the adjustment of 
the equities of an alienee. e decision, in my opinion, steers clear of all the diffi- 
culties and recognises the equities of all parties and gives effect to them. The 
rule is simple and capable of easy application without causing hardship to either 
the alienee or the non-alienating co-parceners. 

It is unnecessary to drive the alienee to a further suit when the co-parcener 
challenging the alienation had elected to treat the alienation as valid to the extent 
of the alienor’s share. If really there is any difficulty, it was up to the person 
challenging the alienation to institute a suit for general partition which is wider 
in its scope and in which all the rights of the parties could be adjusted and provision 
for debts could be made as pointed out by the Privy Council in Sat Narain v. Sri 
Kishen Das* approving the decisions of this Court on the point. ~ 

This decision was followed by Wallis, J., in Sestharam Naidu v. Balakrishna Naidu? 
in preference to the decision in era Gaundan v. Rangaswami Gaundan‘ and by 
Sadasa Aiyar and Spencer; JJ., in Subbayya Mudaliar v. Thulasi Mudaliar® and 
was applied without referring to it in Muthu Krishna Naidu v. Muthan Knshnappa 
Naidu® by Sadasiva Ayyar and Spencer, JJ. Jackson, J., sitting as a single Judge 
applied is decision in Adinarapana Reddi v. Subbarayal Reddi", where he also observed 

t the manager was entitled to sell his own share for what hs likes and stated that 
the point to keep in view in working out equities is that the Courts always held the 
vendor to his sale and “ars not in the least concerned with the merits of his bargain.” 
This, if I may say so with ect, is a correct statement of the law. Though in 
the latest edition of Mayne’s Hin 


before their Lordships of the Judicial Committee, the necessity to apply or consider 
the correctness of that decision did not arise. The Bombay and Nagpur High 
Courts have followed the principle in Vadivalam v. Natasam®, vide Madhavrao Ganpat 
v. Shankar Hari} and Suraj Mal v. Bapuraot! following Radhakrishan v. Bisam Singh*. 
Be aa MN ep RENO MRI Se Sa a) 
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It remains to consider the decision of Kumarasami Sastri and Ramesam, JJ., 
in Venkatapathi v. Pappia! in which the judgment of the Court was delivered 
Ramesam, J. It arose out of a suit by a minor plaintiff to set adide a deed of sale 
executed by his father in favour of the first defendant. The consideration stated 
in the sale deed was Rs. 600. The vendee was also a near relation of the plaintiff’s 
father. At the time of the sale the plaintiff’s dfather was alive. erefore 
the plaintiff's father’s share on the date of the alienation could only be a quarter. 
Tt was found that the property, on the date of the sale, was really worth Rs. 2,000 
and that the vendee did not pay the entire consideration but paid only a sum of 
Ra, 400 for discharge of the binding obligations of the family. It was held by 
Ramesam, J., that regarding the sale as a sale of the father’s the share was 
really worth Rs. 500 and that the consideration of Rs. 400 paid under the document 
was not grossly inadequate so as to treat the transaction as one of gift within the 

inciple in Rottala Ranganathan Chstti v. Pulicat Ramasami Chetti?, The learned 
Judee, therefore, were prepared to allow the alienee to 1ctain a quarter share 
of the property but the further question that had not been decided was whether the 
alienee was entitled to ask the plaintiff to refund any portion of the consideration 
paid which was undoubtedly found to be binding, viz., the sum of Rs. 400. The 
decisions in Marappa Gaundan v. Rangasami Gaundan*, Rottala Ranganathan Chetti v. 
Pultcat Ramasami Chetti? and Vadtoalam v. Natasam* wae considered by the learned 
Judge, Ramesam, J. The proposition tnunciatcd in Vadivalam V. Natasam* that 

‘it cannot be doubted that a co-parcener is entitled to part with his own share in any family 

Property for any consideration he pleases” : 
was taker exception to by the learnea Judge. He seems to think that the principle 
#0 stated would apply only where the vendor is a divided member and that where 
he is still a member of the joint family, the proposition conflicts with the statement 
of law in Rottala Ranganathan Chetti v. Pulicat Ramasami Ghetti?, It is difficult to 
follow and accept this criticim. The decisions in this High Court and of the 
Judicial Committee have clearly established that a co-parcener governed by the 
Mithakshara Law is entitled to part with his interest in any family property. As 
regards the consideration for such a transfer sc long as the vendor and purchaser 
agree and fix the price it is not open to a third party to canvass its adequacy or its 
fairness. It is, therefore, wrong in my opinion, to state that a member of an unt 
divided family cannot, so lorg ashe is undivided, alienate his share. Ifthe emphasis, 
however, is on, the statement, “for ary consideration he pleas s” and what was 
" meant was that by adopting the device of stating some nominal consideration a 
co-parcener cannot make a gift so as to defeat the right of survivorship of other 
members, it can no doubt be accepted. I think this is what the learned Judge 
meant when he added that tbe principle so stated conflicts with the decision in 
Rotala anathan Chetti v. Pulicat Ramasami Cheiti®. I do think that the learned 
Judges in Vadivalam v. Natasam* wher they stated the law in those terms intended 
to encourage gifts in the cloak ofan unreal or nominal consideration. . In the sentence 
at page 830 ` 

koa a a tates 

even as s e t c a 
uphold = k i dai ahare, (sic) grosaly 
in my cpinion, the word “not” is omitted after the word “should ” and before 
the words “‘ by for a grossly inadequate consideration ”, in which case the sentence 
will mcan that if the alienor’s share is not undersold, the sale may be upheld. 
But then in the next sentence, the learned Judge seems to think that as the real 
value of the father’s one-fourth share was of Rs. 500 ‘and as the alience paid only 
Rs. 400, one-fourth of the binding consideration being Rs, 100 avd the sale of the ` 
one-fourth share was therefore for ar. inadequate consideration and therefore it 
should not be upheld on the principle laid down in Rottala Ranganathan Chetti v, 
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Pulicat Ramasami Chetti!. At page 829 the learned Judge found that the sale could 
not be regarded as for a grossly inadequate consideration and 

~ “ As practically effecting a gift of his share and there is no objection to upholding the sale as one 
of the father’s share anly.” 
This seems to conflict with the view stated in the next page, 830, but then in the 
next sentence the learn. d Judge states : 


“Tn such a case the equity that can be worked out in favour of the vendec would be to 
uphold the sale of the s share and to allot the whole of the consideration as consideration for that 


In this sentence, in my opinion, the learned Judge has in view the sum of 
Rs, 400 which was found to be the binding consideration and the equity suggested 
is that the burden shculd be thrown entirely upon the alienor and the aliencee, 
for in the succeeding sentence, he added that if the value was less than the alienor’s 
share, no further equity in favour of the vendes arose while if it was more, a «harge 
may be given for the excess over the share of the co-parceners. It is rather difficult 
to follow the reasoning of the learned Judge, but throughout the discussion, he 
scems to have beer considering not the real value of the property but only the 
binding consideration for at page 831, in the second sentence, he stated that 

c when the consideration is so allotted, if it is grossly inadequate co with the value of 
the alienor’s share, it may be that the sale cannot be upheld, even for his r 
It is unnecessary to pursue the consideration of the judgment further as the learned 
Judge has summarised his conclusions in three propositions at pages 831-832. These 
propositions again are not very clear and intelligible. The caso before them was 
treated as falling under the second of the above propositions, as the vegdor’s share 
was worth Rs. 500 and the consideration proved was only Rs. 400, i.s., the binding 
consideration. The first of the three possible cases enumerated by the learned 
Judge does not present any difficulty, as it is based on Rotala Ranganathan Chetti 
v. Pulicat Ramasami Chstti! which proceeds on the conclusion that the alienation 
in question was really a gift and not a transfer for consideration. In the second 
of the three cases, the learned Judge seems to have had in mind the binding consi- 
deration when he speaks of the whole consideration and so also in the case of pro- 

ition No. 3 at page 832. The effect of propositions 2 and g is to throw the entire 
bonden on the alienor and alience and to benefit the co-parcener or co-parceners 
impugning the transaction as not binding though they derived the benefit from the 
consideration paid to the extent it was applied for discharging a binding debt. 
So long as the alienation is. by an undivided co-parcener o1 where the father or the 
manager purports to transfer for a binding necessity or benefit but only a partial 
necessity was established, his transfer is not for a grossly inadequate consideration 
and is not a cloak o1 a device really to make a gift though under the guise of an 
alienation for consideration, there is no justification or reason tc canvass the ade- 
quacy and fairness of the price paid by the purchaser to the alienor. If from the 
consideration paid uncer a transaction by the father or manager a portion of it 
had been utilised for discharging a commen burden, there is no justification for 
throwing the entire burden upon the father or the manager and to allow the other 
co-parcener to escape free from the liability. As the property is equally distri- 
buted, the burden on the ois gael must also be distributed in the same manner. 
This is in consonance with the principles of equity and justice. In my opinion 
Venkatapathi v. Pappia? has been wrongly decided and must be overruled as well 
as the decision in Marappa Gaundan v. Rangasami Gaundan*, The law is correctly 
stated in Vadioalam v. Natasam‘ and must be followed. 

Before I deal with the other branch of the argumer ts of the learned counsel 
for the respondent, it is necessary to advert to arother question which arises inci- 
dertally. In Venkatarama v. Meera Labbai® and Kota Balabadra Patro v. Khetra 
Doss®, it was decided by this Court that section 44 of the Transfer of Property Act, 
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before the amendment of that Act by the Transfer of Property (Amendment) Act 
of 1929 had not the effect of overri the Hindu Law and would not entitle the 
alienee from a member of the joint Hindu family to claim joint possession of the 
alienor’s share as a tenant-in-common by virtue of that section and that his only 
right is to obtain by a suit for partition the share to which his alienor would be 
entitled. The learned editor of Mayne’s Hindu Law at page 499, latest edition, 
expressed the opinion that since by virtue of the Transfer of Property (Amendment) 
Act, 1929, the section is made applicable to Hindus and Buddhists by omitting 
the words “ Hindu or Buddhist” in the concluding portion of section 2 of the 
principal Act, the alienee from a co-parcener would be entitled to the benefit of 
that section and claim joint posession. But this view is not accepted by Mulla 
in his commentary on the Transfer of Property Act, grd edition at page 216. 
The section itself applies to co-owners of immoveable property and an alienee from. 
a co-parcener does not become an -owner or a co-tenant by reason of the 
purchase. Further, the words p 

ee the conditions and liabilities affecting at the date of transfer the share or interest 
50 
saves the principles established by Mitakshara Hindu Law that the right of an 
alience is only to institute a suit for partition to work out his equities, subject to the 
charges and encumbrances affecting the co-parcenary property or the interest 
of the alienor at the time of the transfer. These principles are not in any manner 
and to any extent affected or altered by section 44 of the Transfer of Property 
(Amendment) Act and section 2 of the principal Act. The last clause in the section 
relating to the transfer of a dwelling house cannot be treated as indicating that the - 
“‘co-owner ’’ referred to in the opening words of the section is applicable to an 
alienee from an undivided co-parcener in a Mitakshara joint Hindu family. The 
view taken by Mulla in his commentrary on the Transfer of Property Act was 
followed in preferehce to that of Mayne by Chandrasekhara Ayyar, J., in Ramasamt 
Chettiar v. Subramania Chettiar! and by Thiagarajan, J., in Thimmu Reddiar v. Sennappa 
Reddiar*. ‘The last decision was affirmed on Letters Patent Appeal by Horwill 
and Balakrishna Ayyar, JJ., in Thimmu Reddiar v. Sennappa Reddiar®. With great 
respect I am inclined to accept the view taken by Mulla in his commentary on the 
Transfer of Property Act in preference to the view of the learned editor of Mayne’s 
Hindu Law at 493 Ai the latest edition and the . earlier decisions in Kota 
Balabadra Patn v. ra Doss* and Venkatrama v. Mesra Labbai® as still good law. 


Tho last contention urged ‘on behalf of the respondent was that by reason 
of the msolvency of the father, the first defendant, there was a disruption of the 
joint family status and that, therefore, it is not open to the alienee, the third defend- 
ant, to insist in this action, for any adjustment of the equities in his favour as his 
only right which was a right to institute a suit for partition for the purpose of esta- 
blishing his equity, is gone. In the first place, in my opinion, this contention is 
not open to the plaintiff-respondent as he had i admitted in his plaint 
that the family was joint and undivided on the date of the institution of the suit 
and it was supported by the evidence of the father examined on his side as P.W. 1. 
It is impossible to accede to the request of the learned counsel for the respondent 
that he should be granted an indulgence to amend’his plaint so as to enable him 
age behind his pleading and his evidence. In the next place, the conterition 
i seems to me wholly untenable. The subsequent insolvency of the father 
does not take away the right of the alienee which had already in time. 

The learned advocate to be logical in the attitude so taken, had to urge that 
even an alienation by a co-parcener of his entire interest in the joint family property 
or part of it, would bring about a division in status while he all dfong maintained 
that the alience’s right was not a specific defined right in the prop but wag 
only an unqualified fraction representing the share of the alienor. mewhat 
eee OE) 
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inconsistently in this branch of the argument, he maintained that the ahare becomes 

ised by reason of the alienation or msolvency practically convertmg the 
alienee into a tenant-in-common along with the other members of the family. The 
crux of the argument, as I understand it, is that if the share of a member becomes 
defined in whatever manner it may be, such a definition of the share would operate 
to disrupt the status of the family and make the other members tenants-in-common 
along with the alienee or the Official Receiver in the case of insolvency. This 
position, he attempted to maintain by reference to the Mitakshara definition of 
vibhaga or partition and the recognition by the later commentators of the con- 
version of the joint family status into a tenancy-in-common even by what is now 
described as a unilateral declaration of an intention which, according to him, is 
equivalent to Buddhivisesha and by a reference to a statement of the Privy Council 
in Venkatapatht Raju v. Venkatanarasimharaju'. 

It is no doubt true as stated previously in this ju ent, that some of the 
judges of this Court held the view that by reason of the alienation, the alience be- 
comes a tenant-in-common. That an alienation by a co-parcener does not termi- 
nate the co-parcenary whether the property alienated is cither the whole or only 
a part of his interest in the family property, and that notwithstanding the alienation, 
the alienor continues to be undivided with the other members of the family with 

ights of survivorship between him and the other members of the family in respect 
of the propery of the family was laid down clearly by Bashyam Ayyangar, J., in 
Ayyagirt Venkataramayya v. Aypagiri Ramayya? though, it must be observed, in a later 
décision Lakshmi Achi v. Narayanasami Naicks:*, Ramesam, J., if I may say so with 
great respect, interpreted this proposition wrongly. This mistake was noticed by 
Venkataramana Rao, J., in Ramasubbarapa v. Ganapathiraju*. For the reason given 
by Venkataramana Rao, J., in that decision, I ectfully agree with his opinion 
that the view taken by Ramesam, J., in Lakshmi Achi v. Narapanasami Naicker, is 
not correct. Ever since the decision in Aypagiri Venkatramaypa v. Ayyagiri Ramayya® 
the preponderance of authority in this Court is in favour of the view taken by 
Bashyam Ayyangar, J., notwithstanding the expressions of opinion to the contrary 
by other learned Judges. Manjayya Mudali v. Shanmuga Mudali*, Maharaja of 
Bobbili v. Venkatramanjulu®, Venkatrayudu v. Sicaramakrishnayya’, Lakshmanan Chettiar 
v. Srinivasa Atyangar®, Suryanarayanamurthi v. Veeraraju® and Ramasubbaraya v. 
Ganapathirqju* support this view. In my opinion, it is too late in the day to 


act the clock and to hold that the alienation has the effect of dividing the 
status of the family. 2 
The earlier branch of the ent of the learned advocate was directed to 


restrict and to curtail the rights of the alienee as far as possible and to prevent in 
effect the free exercise of the power of alienation by an undivided member of a 
Hindu joiat family governed by Mitakshara Law. He now wants to go to the other 
-extreme and asks us to hold that the alienation practically converts the ownership of 
the property into a tenancy-in-common. Judicial decisions in this State have evolved 
a power of'alienation and a logical, and if I may say so with respect, equitable 

em, adjusting the equity of the alience and the rights of the other co- ers, 

e object, I should think, was to a Te exercise of individual rights with 
a view to advance commerce and trade and also to enable the co-parcener to advance, 
by raising money, the interests of himself and his branch. The law has progressed 
in India from the corporate ownership of the village community into the joint 
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family also of a corporate nature. The joint family was taken as a unit and the 
conception of joint ownership continued for a long time when there was not much 
of a progress in the direction of commerce and trade. It is common knowledge 
that india was purely an agricultural country for a long time and even now the 
major part of the population of the country make their living by agriculture. The 
transition from the ownership of a joint family as a unit to individual property 
has been one of gradual evolution under Mitakshara law by judicial decision, 
The swing of the pendulum in some of the countries is to go back and to abolish 
altogether individual Pren and vest the ownership of every kind of property 
in the State. Whether individual ownership or State ownership of property is good 
for society and of the two which should survive is for the politicians to solve and 
for them to decide. It is not within the province of a judge to consider these pro- 
blems and expr-ss his opinion. But in a society which is advancing, it is unwise 
to retard the progress by introducing brakes at every stage. To curtail, therefore, 
or to restrict by limitations the power of alienation is, in my opinion, inconsistent 
with the progress of society and the evolution of the right of individual property. 

To resume the argument of the learned counsel for the respondent after this 
brief digression, it must also bo stated that the insolvency of a co-parcener does not 
bring about a division of the status of the family. This question has been consi- 
dered in this Court in some of the decisions. When a co- er is adjudicated 
insolvent, his property vests in the Official Receiver. The property of the insolvent 
for the purpose of section 28 of the Provincial Insolvency Act does not, however, 
include any property which is exempt by the Code of Civil Procedure, 1908 or by 
any other enactment for the time being in force from liability to attachment and 
sale ir. execution of the decree. The share of the insolvent in the family Poe 
in so far as it is attachable and saleable under section 60, Civil Procedure Code, 
will vest in the Official Receiver. It is wrong, therefore, to assume that the entire 
interest of the insolvent in the joint family property vests in the Official Receiver. 
Venkatarapadu v. Sivatamakrishnayya’ considered the effect of insolvency on the joint 
family status and after an elaborate examination of the authorities, it was held 
that the insolvency would not sever the joint family status and the purchaser from 
the Official Receiver would not become a tenant-in-common from the date of his 
purchase. This opinion was based on the analogy of the effect of alienation by a 
co-parcener of his entire interest in the joint family property. Ifthere was a surplus 
of the assets of the insolvent after the administration is completed, the question 
arose whether that surplus which reverts to the insolvent is to be treated as joint 
family property or as the separate property of the insolvent. Venkataramana Rao, J., 
sitting as a single judge, considered the question in Lakshmanan Chettiar v. Srinivasa. 
Ayyangar? and h that the revesting of the surplus in the insolvent after the insol-. 
vency had the effect of altering the character of the property and that it would 
become the separate property of the insolvent. He, however, did not consider 
that the insolvency operated to bring about a division in status. The family status 
continued to be undivided even according to the learned Judge, notwithstanding. 
the insolvency. In Suryanarnyanamurthy v. Vesraraju?, Wadsworth and Patanjali 
Sastri, JJ., pointed out that the view tak n by Venkataramana Rao, J., in Lakshmanan 
Chettiar v. Srinivasa Ayyangar? was not, correct and that the character of the property 
was not altered by reason of the insolvency. Of course, the learned Judges also 
affirmed the view that the insolvency does not affect the status of the family. This 
decision in followed in Hanumantha Gowd v. Official Receirer, Bellary’, by Wads- 
worth and Rajamannar, JJ. (as he then was) in which the question that arose 
for consideration was whether if after the adjudication of a membe. as an insolvent, 
another member dies add there is an increase in the share to which the insolvent 
would be entitled whether the increased share vested in the Official Receiver as after- 
acquired property under section 28 (4) of the Provincial Insolvency Act. The 
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karned Judges held that by reason of the insolvency, the joint family status was not 
aisrupted and that any addition tc the share of the insolvent by survivorship would 
be pr aah property within the meaning of section 28 (4). The reason 
why the cial Receiver does not lose that which was vested in him is stated at 
page 46 to be that the i 
“ vesting amounts to an alienation which erystallises the share of the insolvent to which the 

alicnee is entitled on the date of the adjudicanon.” 
This expression in this judgment is the basis and the foundation of the argument 
of learned counsel for the respondent that the insolvency has the effect of crys- 
tallising the share in the sense that the Official Receiver practically becomes a 
tenant-in-common in respect of that share with the other co-parceners. This 
argument, in my opinion, proceeds on a totak misinterpretation of the ression 
used by the learned Judge, Wadsworth, J., in the context. Thec isation 
of the share that is rred to by the learned Judge means only that the fractional 
interest of the co-parcener who is adjudicated insolvent as on the date of the adjudi- 
cation vests in the Official Receiver, and the fraction of the interest which so vested 
in the Official Receiver is not altered by subsequent bi ths and the benefit of the 
increase by subsequent deaths which accrues by survivorship to the insolvent vests 
in the Official Receiver as after-acquired property in the right of the insolvent. 
This is practically the principle with has been established in Ayyagiri Venkataramayya 
v. Aypagiri Ramayya! approved by the Full Bench in Chinnu Pillai v. Kalimuthu?. 
Thet psinciple is that the fraction of the share which vests in the alienee under an 
alienation is not altered by su uent births or deaths and is once for all unalter- 
ably fixed. The crystallisation, therefore, in that sense has not the effect of defining 
the share of the insolvent in the joint family property so as to convert it into a 
tenancy-in-common and make it a defined share. ifthe foundation of the argument 
falls to the ground, the argument itself fails, Further as stated above, it is not the 
entire interests in the property that vests in the Official Receiver. Part of the 

roperty of the family which is not saleable and attachable under section 60, Civil 
Procedure Code, must necessarily in with the joint family without any interest 
in such property vesting in the Offical Receiver 

Assuming for the sake of argument that the insolvency has the effect of defini 

the share by a division of the joint right of the co-parcener in the sense in whi 
it was used by the Privy Council in Appooisr v. Ramasubba Ayyan? such a definition 
of a share has not the result of changing the status of the family so far as the insolvent 
is concerned. Strong reliance to support the view that it brings about that result 
was placed by learned counsel for the respondent on a aria Sear judgment of the 
Judicial Committee in Venkatapathi Raju v. Venkatanarasitmha Rajut : _ 


ii (estates hoogt Ae ay nbr pe bnon Me ataie If the document clearly shows a division of the 
right, its legal construction cffect cannot be controlled or altered by evidence of the subsequent 
conduct of the parties.” 

The point actually decided by the Judicial Committee in the case was that a renun- 
ciation by a member of the joint Hindu family governed by the Mitakshara law 
merely extinguishes the renouncing member’s interest in the family estate but does 
not affect the status of the remaining members quoad the family property and that 
they continued to be co-parceners in the same manner, notwithstanding the renun- 
ciation. The passage relied on in my opinion, does not at all apply to a situation 
where, the entire interest of a co-parcener is alienated or the interest of the co-par- 
cener became vested in the Official Receiver by reason of the insolvency. The 

division of right can be undoubtedly brought about by agreement between the par- 
ties as sta in Appovier v. Ramasubba Aiyan®, It may also be brought about by a 
unilateral declaration of a member to become divided in status as laid down by 


(1 I.L.R. 95 Mad. (F.B.). 3. (1 11 M.I.A. 75. 
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the Judicial Committee in Girja Bai v. Sadashiv Dhundiraj* without an actual partition 
of the properties. The view of the Judicial Committee as pointed out by Amecr 
Ali, J., in the judgment is based onViramitrodaya, Bla aes Saraswathi- 
vilasa, passages from which were extracted at page 1046. The definition of parti- 
tion given by Vignaneswara in Mitakshara as 
. "4 the adjustment of diverse rights regarding the whole by distributing them in particular por- 
dons of the aggregate ” ` i 

is also referred to at 1045. The act, therefore, contemplated in the passages 
in Venkatapathi Raju v. aaan above extracted must be an act which 
‘amounts to an unilateral declaration expressed by a member of an intention to 
become separate from the family. “It has beer established that the declaration 
may be either express or implied from coriduct” The ‘transaction’ referred to 
in the passage must be a transaction between the members of the family which 
may not be an express agreement between the parties to become divided in status 
wa to divide the rigbt but may be any document in which a division of the right 
is assumed or expressed. The passage in question does not, in my opinion, contem- 
plate the result of bringing about a division of the right when there is not either a 
consensus of intention oxpressed by the members of even a unilateral declaration 
by a miembėr of his intention. The essence of the division ofa right, in my opinion, 
is the expression of intention which may be contained in an agreement betweer the 
parties or any document entered into by the parties or it may be a division by the 
expression of unilateral declaration. The alienation by itself or a compulsory 
alienation like the insolvency or an execution sale cannot, in my opinion, be treated 
in view of the autnorities alheady considered in this Court as an expression of an 
intention to sever the status of the family. 2 í 

. Reference was made in the courre of the argument to the definition of ition 
by Vignaneswara where the author defines that term as (Vibagonama vya- 
eae Vishayanamanecka Swayamanam thathekatheseshu Wyavasthapanam), 

The translation given by Colebrooke for this passage is ` ` 
“ Partition (vibaga) is an adjustment of the ownership of many in the aggregate wealth .- 

by amining particular portions of the aggregate to a several ownership.” í 
This, in my opinion, undoubtedly refers to the actual división by metes and bounds 
by an agreement between the parties. ‘“‘Ekathesa Vya panam ” can be 
-only by a voluntary act of the parties and not by a compulsory alienation. Even 
then it requires’ the restriction of the ownership of cach member in the entirety of - 
the property to particular portions of the te so as to constitute several owner- 
ship. This nere divisi 


nis has no reference even to a mere division of the right without division 
of the pro y: Undoubtedly asthe Privy Council pointed out in Giga Bat v. 
Sadashiv Dhundiraj!, there are texts of Viramitrodaya and others which recognise 


the division of the right without the division of the property by a unilateral decla- 
ration or by ‘‘ buddhivisesha ”. The other passages to which reference was made 
in the course of the arguments from Jimuthavahana’s Dayabagha, Smritichandrika 
12 and Viramitrodaya do not at gll support the argument that without an 
intention to divide-on the part cf the member, a division in status, can be brought 
about merly because cither his share is crystallised or his interest was alienated 
-whether the alienation is voluntary or even if it be involuntary. It is needless to 
consider in detail the other texts which have been placed before us as we think that. 
there is nc foundation to support the argument of the learned counsel. I have 
therefore no hesitation in coming to the conclusicn that the insolvency of a-member 
-does not change the status of the family. The family was not treated ai divided 
in status notwithstanding the insolvency of the. father in Sat Narain’s casé‘aud tho 
~ -decree for partition provided for the discharge of joint family liabilities. (Sat Narain 
wv. Sri Kishen Das?.) a 
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It was strongly pressed before us that conversion of a member, it has been 
established, has the effect of severing the status of that member separating him 
from the family and that that analogy should be applied to the case of insolvency 
also. I do not think that the analogy holds good as the -effect of conversion is to 
change the religion of the co-parcener and it would be impossible to allow him to 
continue to be a member of the family sharing the worship and the food and the 
other amenities of the members of the family. I do not think that by such an 
analogical reasoning the principle can be extended to the case of insolvency. 


It only remains to state my conclusions m order to avoid any confusion. 


1) A co-parcener of a joint-Hindu eed verned by Mitakshara obtaining 
in the one is dntitled to alienate his undivided share either in the whole of the 
property or in a certain ific item of ee. or even the whole of a specific 
item. In all such cases the only right which the alienee acquires is to stand in the 
ahoes of his vendor and to work out his rights by a suit for P d and in such a 
suit, if without prejudice to the rights of the other members of the family, it is possible 
to have the share alienated allotted to the alienor, it may be allotted to the alience 
in the right of the alienor. The alience has to bear the proportionate share of the 
‘common burden of the family proportionate to the value of the share alienated to 


- 


(2) Where an alienation is made by a father or manager of a joint Hindu 
“family and if either the alienation is fully supported by necessity or supported by 
necessity except toa small extent, the alienation has to be-upheld. f 

(3) If, however, the alienation made by the fatheror manager of a joint family 
is supported only by ial necessity, the alienee would be entitled in a suit for 
partition instituted either by him or by other coparceners, impugning the aliena- 
tion to have the alienor’s share allotted to him and also to have the binding portion 
of the consideration distributed equally having regard to the interest of the alienor 
and the value of the property alienated. 


(4) If the non-alienating coparcener challenges the sale made by the father 
or manager of the joint family property on the ground that it is not binding on him 
but institutes a suit only to recover | is sbare in the property alienated thereby admit- 
ting the right of the elienee te the othe: share in that property, and if it is found 

~ that the alienation is supported by partial necessity, the common burden discharged 
‘from and out of the consideration should be distributed prcportionately in the 
“game suit on the principle of Vadivalam v. Natasam - : 


(5) If the alienation whether made by a father or manager or by any other . 
‘coparcener, though purporting to be for value, is in fact a device to make a gift 
and not a transfer for consideration, the alienation would*not defeat the right 
of the other coparceners to take the property by survivorship in case of death of the 
alienor. A non-alienatmg coparcener is not otherwise entitled to dispute the 

or fairness of the consideration for the sale i a coparcener and his 
‘only right is to insist that the property alienated should bear the, proportionate 
‘share of the common burden on the family. i 


(6) Neither the alienation of the entirety of the interest of a co-parcener nor 
.an adjudication of a co-parcener as an insolvent would have the effect of disrupt- 
-ing the status of the family. ' R 
(7) The share or in other words the fraction of the share which the alience 
acquires is unalterably fixed on the date of the alienation and is not subject to 
‘fluctuation’ either by subsequent births or deaths in the family and in all respects 
‘his rights must be determined and equities worked out as on the date of the alien- 
ation. ` i A ; e 
-It follows that whether the general principle of the right of an alienee to work 
adioalam v 
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Natasam} is applied to the facts of this case, the third defendant is entitled to 
have a condition imposed, that the plaintiff should not recover possession of his 
half share of the pore ae A of a half share of the binding consider- 
ation, viz., Rs. 3,511. e decree, therefore, of the Courts below must be modified 
by adding that before the plaintiff recovers possession of the property he must 
deposit into Court a sum of Rs. 3,511 and the plaintiff would thereafter be 
entitled to recover possession of the property with meme profits as from the 
date of deposit. The read deposited shall be paid over to the third defendant. 
The appellant is entitled to his costs throughout. 

Panchapagesa Sastri, 7.=Where a sale of joint family properties is challenged 
by the non-alienating copara -as not bin on their shares, they have been 
allowed to bring a suit for partition of the alienated items only and recover their 
shares therein leaving the share of the alienating coparcener in the possession 
of the alienee. This is an exception to the rule against partial partition. This 
right has been recognised by the Full Bench decision in Ibuiamsa Rowthan v. Thiru- 
venkatasami Naick? as ‘a long-established rule’. The judgment in that case 
rejocted the argument that the recognition of this right of partial partition is logically 
inconsistent with and trenches upon the alienee’s equity to have his rights worked 
out in a general partition sit so as'to enable him to clam, if possible, an allotment 
of the whole of alienated items or as much of it as may be possible to the share of 
his alienor, Its real justification: is its obvious convenience and simplicity of pro- 
cedure and the undesirability of compelling the other co-parceners to bring a com- 
SE suit for general partition involving other properties of the family as well. 

ts legal basis is rested upon the doctrine that it is open to the nou-alienating co- 
ers to affirm the transaction and to recognise it as valid to the extent of the 
‘share of the alienor, ‘Such affirmance of the transaction and the recognition of the 
partial validity must necessarjly postulate a legal fiction of a prior division, quod 
the alienated items, betwetn the alienating coparcener and the others and the 
‘transfer of tho share of thé divided member of thr alienee. A suit for partial parti- 
tion brought ‘by the nox-alievating coparceners must therefore be deemed in law 
to contain these avermonts, necessitated by the above fiction. The plaintiffs 
cannot be allowed to challenge the same, as the suit itself must be deemed to haye 
been founded on the basis of guch a fiction. They cannot be permitted to advance 
any arguments contrary to such implied averments, at any rate during the pro 
of such a suit. The alienee, if he isnot satisfied with the share of the alienor which 
is left undisturbed in his hands; and, is anxious tc claim an allotment of the- whole 
of the items, or a greater portion of it, must work out his rights in his own suit for 
a general partition, Where, however, he does not brirg such a suit the rights of 
all the parties have to be ‘Adjusted by the Court within the framework of the suit 
-for partial partitior brought by the non-alienating co-parcener. Evn- in such 
cases a portion of the cansideration of the sale of joint family properties may be 
found to be binding oa the family. What then is the rule to be adopted in adjusting 
the equities in cases of that kind? This was the only question raised beiro mé 
“in hearing this ap while sitting singly and the main and important question 
argued before the Full Bench. ~ i 

In my humble judgment thé most equitable ard eminently just rule will be 
“to distribute the binding, pdrtion “of the consideration proportionately oyer the 
~whole of the property ‘alienated and make the non-alienating co ers liable 
for payment of their proportionate shares of such binding portion of the consideration 
asa condition ent for the recovery of their proportionate shares in the alienated 
properties... The plaintiff has by his deliberate choice adopted the exceptional! 
remedy of a suit for-a partial partition af the alienated items alone. He cannot 
.complain if-within the framework of such'a suit as brought by him the Courts 

to adjust the 64uitict-of the alience to as large an extent as possible. There 
is no, sound reason or valid justification for relieving him of his obligation to bear 
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his proportionate share of the common liability or burden even in such a suit, just 
as he would have to share the same if the suit is to be one for general partition. The 
tights of parties should be adjusted in the same manner as if this suit was @ suit 
for a general partition, the alienated properties alone being regarded as the whole 
of the joint family properties belonging to the family and available for division. 
This, 1 understand, to be the real principle underlying the decision in Vadivalam 
v. Natasam}, This rulehas not only the merit of simplicity but works out 
the equity in as large a measure as the framework of the suit permits. The contrary 
view laid down in Ma Gaundan v. Rangaswami Gaundan? really ignores the 
equities in favour of the alieree. Moreover, it is obviously incomplete as it does 
not provide for a case where the portion of the consideration found to be binding 
exceeds the real value of even the alienor’s share ; nor is it logical in leaving the 
entirety of the alienor’s share undisturbéd in the hands of the alienee where the 
binding portion of the consideration is less than its value. The later decision in > 
Venkatapathi Naicker v. Pappiah Naicker* removes the first of the anomalies pointed 
above and provides for the excess being made a charge on the shares of the non- 
alienating co ers. Both the decisions, however, throw the entirety of tho 
common E exntastvely and in the first instance on the alienor’s share alone. 
The exoneration of the shares of the non-alienating coparceners from the burden 
- of this common liability is not called for by any compelling principle of law or 
justice In my opinion, the decision in Vadivalam v. Natasam! is right and should 
be followed. This view of the law isin consonance with the progressive need of 
the times and really enhances the vdfue of a coparcener’s interest in his hands. 


I agree that the decree of the Court below must be modified as per the judgment 
of my learned brother, Satyanarayana Rao, J. 


__ In this view it is not necessary to deal with the other questions of law about 
which able and learned arguments were forcefully advanced by Mr. Venkata- 
subramanya Aiyar. : 


Viswanatha Sastry, 7.—I do not rehearse the facts set out in the judgment of 
my learned brother. I wish at the outset to express my appreciation of the assis- 
tance given to us by counsel, particularly the learned counsel for the ndent, 
the merit of whose erudite and instructive argument is no way diminished because 
it has not succeeded. We were invited during the prolonged hearing of this appeal 
to examine many texts of Hindu Law and many more detided cases but I think 
that such an examination is of value only if it yields some general principle or test 
which may be of service in deciding other cases. To refer to all the texts and cases 
cited would be an endless and unprofitable task. Out of deference, however, to the 
respondent’s argument which covered a wide field, I shall briefly skotch the back- 
ground against which the case should, in my opinion, be viewed. 


Unlike decided cases, the textual authority of the Mitakshara is both clear- 
„and logical. Al the property of a joint Hindu family is held in collective ownershi 
by all the co-parceners and none is the owner of a part. Family property is alienab 
only with the consent of all the co-parceners, at any rate, of all those who are iñ 
a position to consent. An alienation may be made by one member if the other 
co-parceners are incapable ofgiving assent as for instance, by reason of their minority 
and the alienation is for purposes designated by the texts as proper. In no other 
case is an alienation of family property allowed, the idea being that no individual 
member of the family has an interest of his own to convey. The family property: 
is held.in trust for the members then living and thereafter to be born. Mitak- 
shara I-1-Pr1, 28 to 30. An alienation in violation of the above rule must be treated’ 
as non est according to the Smritichandrika. The right of an individual member 
in family property can be ascertained ‘and’ fixed by his exercising the right to 
0c os ss 
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pannon and ing a separate allotment for himself. A partition or vibhaga 

tho AI othe ownership of many ns in the aggregate wealth by 
assigning icular portions to separate own p Mitakshara Chapter I-1-P1. 4. 
Though the respondent’s effort was to keep us within the bounds of textual authority | 
and incidentally within the grip of the joint family system, I consider it is permissible 
for us, consistently with precedents, to minimise the inconveniences of a personal 
law based on texts which have long outlived the epoch in which they were promul-. 

According to the early English lawyers ‘and Judges until a partition took 
place, the co-parceners continued : 

‘seized by one and the same title of the whole and every portion of the family property alike.” 
"The. English notion that joint tenants are seized of the land per mie ‘et per tout 
‘was imported into the discussion of the rights of co-parceners m a Mitakshara 

* joint family and alienees from them. (Baluswami Iyer v. Lakshmana Iyer1.) The 
right of a co-parcener in ily property springs from tbat fact of his birth 
in the family and ceases on his death. On the death of one co-parcener, 
the others take by the jus accrescendi that in which they had a common interest 
and a’common possession during the lifetime of the deceased, Katama Natchiar 
v. Rajah of Sivaganga* and Ramanna v. Jagannatha Rao?. A co-parcener has not 
such an ascertained share in’ joint family property as is capable of being abso- 
lutely or indefeasibly alienated by him at his pleasure. The graphic iption 
of the mode of enjoyment of joint family mpperty given in 1866 by Lord West- 
bury in Appovisr v. Rama Subba Iyer* is too iliar to require quotation. The 
members of the family have a right to be housed and maintained conformably to 
the means of the ily and their respective needs and Irements, They cannot 
complain of ea ae enjoyment. A co-parcener hiss a right to enforce a 
partition and reduce to his exclusive ownership and possession that part of the family 
property which might fall to his share. At such a partition there must be a stock- - 
eae tas the whole of the existing assets and liabilities of the family ; provision 
must be made for the discharge of common debts, encumbrances and other liabili- 

. ties ; and the rest of the family property should be divided among the coparceners. 
(Sai Narain v. Sri Kishen Dast) ; 

The joint family system has however been invaded and rudely shaken by 
doctrines mspired by English legal conceptions and the demands cf a progressive 
society. The Courts too have lent a helping hand to influences that have under- 
min oe of the joint family. The law relating to selfacquisitions as 
developed by Courts has responded to the desire of the members of the i 
to secure their own economic freedom and betterment b individual effort and 

Á rdlazed, The, emergence 

" of a joint family with incidental right to full possession and 

control of the family properties and the right to represent the ity in-suits and 


the conception of a corporate entity, represented by its manager. The recognition 
of wider powers in the manager of a i 
of modern trade and commerce. The rights of co-parceners in family pro- 
“perties and their right to interdict alienations by their father were undermined 
; by an appeal to the sanctity attached by Hindu Law to the obligation of a debt. 
‘The Courts allowed creditors of a father ta attach and sell family property -for the 
satisfaction of their debts not tainted by illegality or immorality. The further 
stop was to recognise the father’s power to effect a sale of family property so as to 
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bind his sons’ interests for discharging his debts, the consent of the sons being pre- 
sumed or implied. Gautama ruled that a father’s debts incurred in the course of a 
business involving speculation need not be paid by the sons out of joint family 
properties but Courts do not now regard such debts as illegal or immoral. The 
next step was to enable a creditor to attach and sell the interest of a co-parcener 
not being the father. The further step was to uphold the right of the co-parcener 
himself to alienate his interest in joint family property for value. That the law has 
been a alae developed by Courts to suit changing conditions in different 
parts of the country will be evident from the fact that a voluntary sale by a co- 
parcener of his interest in joint family property does not convey any interest to the 
vendee under the Mitakshara law as administered in Bengal, Bihar and Uttar 
Pradesh while the opposite result has been arrived at in Madras and Bombay.. 


One convenient method of getting round textual authority prohibiting aliena- 
tion of property was by saying that the prohibition was merely moral rather than 
legal, the distinction between the ‘‘vinculum juris and the vinculum pudoris ” 
not being always kept in view by the texts. The alienation may be improper 
but not devoid of legal efficacy. See Sir W. Macnaughton’s Hindu Law, page 6 
cited with approval in Balwant Singh v. Rani Kishori1. The Mitakshara prohi- 
bution against alienation of joint family perty was substantially abrogated 
by an appeal to equitable principles. English lawyers like Colebrooke, Ellis and 
Strango, who had to interpret and administer Hindu Law had a special solicitude 
for the purchasers for value in good faith and their views profoundly influenced 
the growth of Hindu Law in the first half of the last century. Sir Thomas Strange 
relying on Colebrooke’s opinion observed :— 7 ' 

“In favour of a bona fid- alience of undivided , where the sale or mortgage could not 
be sustained as against the family, such amends as it could afford would be done, out of the share 
of him, with whom he had dealt ; and for this purpose, a Court would be warranted in enforcing 
a partition.” 

Strange’s Hindu Law (1st Edition), Vol. I, page 179. Colebrooke previously had 
said :— i 

“ Equity would require redress to be awarded to the purchaser by enforcing a ition of the 
whole or jent portion of (family property) so as to make amendsto the outof the 
vendor’s share.” ` i . she 

Strange’s Hindu Law (1830), Volume II, page 349. This is the origin of the 
purchaser’s equity, which powerfully reacted on the proprietary rights of co-par- 
ceners and their right to alienate their interest in joint family property. As early 
as Suraj Bunsi Koer v. Sheo Persad Singh}, the Judicial Committee recognised the serious 
inroads that had been made into the Mi joint family system and said :— 

“ Since the decision, however, of the cases of Viraswami Gramans v. Ayyaswami Gramani* it has 
been settled law in the Presidency of Madras that one co-parcener may dispose of ancestral undivided 
estate even by contract and conveyance to the extent of his own share ; and a fortiori that such share 
may be scixed and sold in execution for his separate debt . . . . . There can be little doubt 
that all such alienations, whether ipa or co. , are inconsistent with the strict theory 
ofa joint and undivided Hindu family ; and the law as established in Madras and Bombay has beem 
onc of gradual growth, founded upon the equity which a purchaser for value has, to be allowed to- 

stand in his vendor's shees, and to work out his rights by means of a partition.” 

In Syed Tuffuzzool Hossein Khan v. Rughoonath Pershad,* the Judicial Committee 
referred to a co-parcener’s undivided interest as something ‘‘ specific, existing and 
definite.” In Ayyagin’ Venkataramayya v. Ayyagiri Ramayya® and Rottala Ranga- 
nathan Chetty v. Pultcat Ramaswami Chetiy,® Bhashyam Iyengar, J., held that a co- 

yarcener had a ‘‘ present vested interest’? in joint family property transferable 
in whole or in part for value and that the transferee also took a present vested 
interest in the property. A further breach in the joint family system was made 
when the law of insolvency provided that the share of a co-parcener in joint family 
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property vested in the Official Receiver or Assignee of his adjudication. This 
was on the Doug that it was property over which the insolvent had a power of 
disposal. As the law stands to-day, @ co-parcener can claim at any given moment 
of time that he has a definite share in the family property which he can alienate 
for value without reference to the other co-parceners or which a Court can attach 
and sell for his personal debts. He has an interest in property which, though 
it may fluctuate in extent from time to time, is yet defmite and ascertainable at 
any given moment, as for mstance by a demand for ition or by an alienation, 
with this difference that an alienation per se does not affect a severance of the alicnor 
from the joint family, Narayana Sah v. Sankar Saht, Baluswams Iyer v. Lakshmana 
Tyer’. The theory of the Mitakshara that an individual co-parcener: has nothing 
like a share or ific interest in joint family property and that the alienation of 
such a property by a co-parcener without the consent of the others is void and of 
no effect whatever has been substantially abrogated by the decisions of Courts. 
What Jimutavahana did for Bengal in the 13th century was i achieved 
by the Courts in Madras and Bombay in the 1gth century. Ni ta, though a 
pronounced follower of Vi eswara, practically accepted the Dayabhaga view 
of the nature and extent of a co- er’s rightin jomt family property. Indeed 
Vignaneswara himself recone: that: property had its basis only in popular 
recognition. . - 
What are the rights of an alience of joint family property from a co-parcener 
and how are they to be worked out? Have the other co-parceners any and if 
so, what rights against the alienee and has the alience any rights as against them ? 
In the ensuing di ion, it is assumed that the alienation is for value but not 
for a purpose binding on the family. The texts of Hindu Law do not throw any 
light on these questions for they do not contemplate an alienation of joint family 
prey by a co-parcener otherwise than for family necessity or benefit. Judge- 
e.law has been hesistant with a gradual advance and an occasional set-back. 
The working out of the alience’s equity has caused not a little embarrassment in the 
logic of the law, which has to be gathered from decisions in which the principle 
bas been progressively but not always consistently formulated. The touching 
‘refrain of the respondent’s argument was :— ~ i 
; “ Over-rule me if you please, but at least say something logical and consistent with the Mitak- 
shara doctrine.”. `, 3 
Bluntly I pan is not possible to find a logical solution of an illogical problem. 


As carly as Gurulingappa v. Nandapa? Farran, C.J., had stated :— i 

“ The position of the purchaser of the interests of a Hindu co- in part or the whole of 

g Pra It is impossible to work out his ri on an exact logical basis. As 
t is an equity, it must be worked out on equitable principles,” 


The decisions on this topic are so many and so various that it will be impossible 
to ignore or reconcile all of them. The legal theory is that an alience steps into 
the shoes of the alienating co-parcene1s ; that hv can have no higher rights than the 
alienor, that he must c interest conveyed subject to the same limitations 
and conditions as the alienor, and that except through and in the right of the alienor, 
he cannot have any claim against the joint family. The stream can rise no higher 
than its source. is is good logic but law and logic soon parted company. 
The offspring became more powerful than its parent and the alience was held 
entitles to enforce his rights in a manne ‘not open to his aliencr, A co-parcener’s 
right to partition dies with him. His alienee for value or a purchaser of his interest 
at a court sale after his death pursuant to a prior attachment, could work gut his 
rights by a partition against the surviving co-parceners even after the death of the 
vendor or judgment-debtor as the case may A contract for valuable consi- 
detation entered into.-by a co-parcener, for the _sale_of his interest in joint family 
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property has-been held to be specifically enforceable agi ir the surviving co-par- 


ceners after his death. Bhagwan Bhau v. KrishnajiY an ey v.. Yellappa®, h 


is not therefore quie accurate to say as Bakewell, J., did in Manjaya v. Shanmugam? 
that the right of an alieneco from a co-parcener is a mete ight in personam. ‘The 
alienating corparcener is entitled to a partition rebus sic standtbus as on the date of 
suit. The alience’s right, however, is to the share to‘which the alienor was entitled 
on the date of alienation according to Chinas Pillai v. Kalimuthu Chetti*. An alienor’s 
share is liable to diminution by a decrease of the family assets as well as by an in- 
crease in the number of co-parceners but the alience’s right has been held not to 
be affected by these changes. In Brij Narain v. Mangala Prasad’, Lord Dunedin 
after observing that this branch of Hindu Law was “illogical ” and “ anomalous P2 
gave the following caution :— at 

“In such a matter as the t, it is above all things n stare decisis, not to unsettle what 
thas been setiled by a long course of decisions Ha ree 
The respondent’s invitation to us was to follow Vignaneswara wherever he led us 
ignoring decisions which have held the field for many years. 


When a co-parcener alienates an item of family property, the bargain between 
- the parties determines the interest intended to be conveyed to the vendee. In the 
case of a Court salé of the interest of a co-parcener, the purchase: obtains what was 
intended to be sold. What the alience gets is the totality of what he bargamed 
for and not a mere fractional share. The alienee, however, cannot trench upon 
the rights of the non-alienating co-parceners. In accordance with the maxim sic wlene. 
fuo ut alienum non lasdas his rights must be enjoyed in such a way as not to interfere 
with the rights of others. The right of the alienes though fixed as between himeelf 
and the alienor and ir. that sense unchanging, has to be enclosed wholly or pene 
within the circumference of the alienor’s right, that, isto say, within the share whi 
on epee p would have been allotted to him. : The respondent’s advocate 
r on the following pamage in page 489 of Mayne’s Hindu Law (11th Edition) :— 
“ The right to get i i enor at 2 ition is the pri and indeed 
the only right which the oe Dl E para may at Tratan allot to him the properties 
which he at a Court sale or at a private sale if it could be conveniently done.” 
It is argued that all that an alienee gets is a right to sue for partition standing in 
the shoes of the alienor and no other right, legal or oquitable, as against family 
properties or the non-alienating co-parceners. It is not correct to regard an alience 
as a transferee of a mere right to sue. Such a transfer would indeed be opposed 
to law. There is a transfer of property to the alienee with an incidental right 
of suit, if necessary, for perfecting his title, It may be- granted that an alienation 
per se docs not convey an unimpeachable or indefeasible title to the alienee. He 
pots a right, or an equity if you like, to stand in the vendor’s shoes and work out' 
his rights at a fsa eon of the family estate. At such-a partition, an alienee has the 
right to ask t ceteris paribus the share of the alisnor should be so made up.as to 
embrace wholly or so far as is possible; the property’ purchased by him. | The 
Court is bound to grant such a relief to the alienee_ and if it can be done without 
injustice to the other co-parceners, it will so marshalk the properties as to allot the’ 
property alienated or as much thereof as possible, to the share of the alienor. This. 
right of the alienee can be worked out in any suit to which he is a party and whiah 
is of sufficient amplitude to allow a eral stock-taking of the family assets as & 
whole and an adjustment of the rights of the co-parcenérs, It is not necessary 
for an alienee to sue as a plaintiff himself, Ramaswami Atygr v. Venkatarama Aiyar* 
and Krishnamurthi v. Nataraja’.. ' DIAIR: 
The preponderance of opinion in this Court has been that an alience from a 


co-parcener does not become a tenant-in-common with the other co-parceners and 
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is not entitled to joint possession with or -get mesne profits from them. See para- 
graph 389 of Mayne’s Hindu Law (rith edition). The view of the learned editor 
of Marag in paragraph 391 is that section 44 of the Transfer of Pro Act as 
amended in 1929 confers on an alienee froma co-parcener even thes¢ rights. By 
reason of the omission of the word ‘‘ Hindu ” in section 2 of the Act as amended , 
section 44 now applies to Hindus as well. The section would apply to an alienee 
from a sharer in a Dayabhaga family whose members hold the common property 
in quasi severalty, each member being entitled to a defined share which he could 
dispose of as he likes. In the face of the saving words 

“ subject to the conditions and Jjabilities affcctrrg at the date of the transfer, the rkaie or 
interest so transferred,” ` , 
it may be difficult to construe section 44 of the Transfer of Property Act 
as'abrogating the decisions of this Court denying joint possession and a right to an 
account of profits to an alience from a co-parcener. It does not, however, follow that 
an alienee from a co-parcener has no right in or to any property but only a personal 
remedy against the alienor. Even when the alienee does not get an allotment of 
the property alienated to him at a general partition, he would be entitled to the 
prope) allotted to the vendor for his share in substitution for the property alienated 
to him. (Issaku v. Sestharama Raju.) What an alienee gets is therefore a right 
in property carrying with it an equitable right to avail himself of the rule of substi- 
tuted security. The right to get compensation or substituted property in case 
the property sold is lost for want of title in the vendor was recognised by the early 


I have said that the rights of the alience are not ca-extensive with these cf the 
‘alienor, On the principle that he who seeks equity must do equity, it has been 
held that an alience could, in no event, get more than what he bargained and paid 
for. If he purchases, say, the share of one of four undivided brothers in a property 
and at the time of the partition; the existing co-parceners are only two the alience 
cannot claim a half share because his vendor would be entitled to such share. If 
however, there is an increase in the number of co-parceners, say, to six, the share 

„of the alisnee would be 1/6 according to Rangaswami v. Krishnaypan?. The reason 
was thus stated :— —- ‘ 

“ In the case before us, the-delay in suing for partition is imputable to the purchaser and as new 

co~parceners have meanwhile come into existence, the share to be awarded to him must diminish 
pro tanto on the c gtound that what he could lawfully purchase was an uncertain interest to be 
computed into a defmite share with reference to the co-parcenary at the time of partition.” 
Good logic as far as it goes. But the necessity felt by Courts to promote certainty 
of title to property and to protect the interests of purchasers for value, forced the 
law into a procrustean bed where it has been lying uneasily for along time. In 
Ayyagiti Venkataramayya v. Ayyagiri Ramayya*, Bashyam Ayyangar, J., observed obiter 
that Rangaswami v. Kris * was wrongly decided. So great was the hold of 
that eminent Judge on the legal minds of his generation that his dissent soon became 
the unanimously accepted law of the Court in Chinnu Pillai v. Kalimuthu Chetty*. 
This case decided that an. alience of the interest of a co-parcener was entitled to 
enforce his claim against the share to which the vendor was entitled at the time of 
the alienation. ees Bashyam Ayyangar, J., in Aypagiri Venkataramayya v, 
Apypagiri 3, unduly emphasised some expressione occurring in the judg- 
ments of the Judicial Committee in. Desndayal v. Fugdesp Narain® and Suraj Bansi 
Koer v. Sheo Prasad Singh® and built up a theory of which their Lordships of the 
Judicial Committee were not the authors. The question'is not whether the deduc- 
tions of the learned Judge were justified in 1902 but whether his conclusions have 
dot become the law of this Court accepted and acted upon as such for nearly half 
acentury.-"- "~~ sw == 
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The actual decision of the Full Bench in the Ayyagiri case! was that the death 
of the alienating co-parcener before a partition did not result in an extinction of the 
interest of the alience by the operation of the law of survivorship. But Bashyam 
Iyengar, J., covered a much wider ground. Similarly the actual decision in Chinnu 
Pillai v. Kalimuthu Chetty? was that a mortgage executed by a co-parcener would 
operate on his share of joint family property as it stood at the date of the mortgage 
and that the security would remain undimmished in spite of a apr Coley increase 
in the number of co-parceners, But the learned Judges went on to the views 
of Bhashyam I , J., in the Aypagini cas#}, in their entirety. The result, though 
anomalous and illogical, was that an alience from a co-parcener supposed in theory 
to stand in the shoes of the alienor having no right of his own except through his 
alienor as against the family became a sharer in joint family property with a fixed 
and independent right of his own enforceable against the other members of the 
fi . In Sthapathiar v. Sivanarayana*, Jackson, J., sitting with Mockett, J., sought 
to t a reconciliation between the Mitakshara doctrine refusing absolutely to 
recognise an alienation of joint family property by a co-parcener without family 
necessity and the rule of equity recognising the rights of purchasers for value. The 
learned Judges held that though the fractional share of an alienee from a co-parcener 
was fixed as on the date of alienation the properties in which the alicnee was entitled 
to share were those existing at the time of the partition. : 


If the position of the alienee vis-a-vis the non-alienating co-parceners has to be 
fixed as on the date of the alienation and his rights worked out as if there had been 
a partition on that date, the family hotchpot would have to be filled up retrospec- 
tively, it may be, years after the alienation. If there were a number of alienations 
in successive years by the same or different co-parceners, each one of the alienees 
can claim to have a separate hotchpot hooked to the date of his alienation, though 
at the date of the actual partition the existing hotchpot might be merely empty. 

-These difficulties which were real enough did not appeal to Leach, C.J. and Horwill, 
J., who, in Dharmarao v. Bapanayya* assembled an imposing array of decisions in 
which Chinnu Pillai v. Kalimuthu Chetty* had been referred to and apparently followed 
and silenced the criticism of Jackson, J., without an independent consideration of | 
the problem of the alience’s equity. ¢ reasoning of Krishnan and Curgenven, JJ., 
in Venku Reddi v. Venku Reddi* would.seem to support the view of Jackson, J., that 
partition quantifies the fractional share of the alience from a co-parcener and that 
the alienation is subject to the liabilities of the joint family. The learned Judges. 
who decided Dharmarao v. Bapanayya‘ did not, I humbly venture to think, realise 
the injustice done to the non-alienating co-parceners by their decision. An alience 
from one of the co-parceners was allowed at a partition to retain an one-third share 
of the whole family estate, while the non-alienating co-parcener got one-ninth of the 
estate (or perhaps a little more) as the result of the birth of other co-parceners before 
partition. This was the consequence of fixing the alienee’s rights on the basis of 
Chinnu Pillai v. Kalimuthu Chetty*. If that were the law, the alienating co-parcener 
has the best of both worlds. He enjoys the advantages of a divided status by 
realising the value of his share and o thewicnberbis of a joint family with its - 
attendant benefits. ay is not an one-way ttaffic. In the name of equity it 
is not permissible to sacrifice the interests of non-alienating co-parceners to satisfy 
the-claims of an alience from one co-parcener who knows that he is p i 
something which is subject to the rights of the other co-parceners and the liabilities 
of the joint family. - It is one thing to say that the fractional share of the alience 
is fixed as on the date of the alienation and it is a different thing to say that the 
fraction must be related to’ the family estate as it stood at the date of alienation and 
not at the date of partition. Ifthe matter were res integra the inclination of my 
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mind would be to agree with thc reasoning of Jackson, J. The majority of my learned 
brethren, however, are of the opinion-that it is too late in the day to question the 
authority of Chinnu Pillai v. Kalimuthu Chetty! in the sense in which it was understood 
in Dharmarao v. Bapanayya* and I do not wish to may this pleasing unanimity by 
iving expression to views considered tc be heretical. It is a case of stars decisis. 

ise that in a branch of law affecting titles to Ua ed cis more important 
that the applicable rule of law be settled than that it be ioned on absolutely 
logical lines. The respondent’s Advocate hopes that the ghost of Rangaswami v. 
Krishnaisn* which was buried forty years ago may walk agam, nay, he anticipates 
a flesh and blood resurrection. All that Isay is that such miracles, if they happen, 
will reduce transactions affecting property to a mere gamble.- ` 


An alienation of family property by a co-parcener be he the manager or father, 
can be set aside in toto at the instance of the other co-parceners if the alienation is 
not for family necessity or for discharging untainted antecedent debts. Even where 
the necessity for a sale is partial, that is to say, where the consideration raised or 
applied for meeting necessary p is less than the price, the sale can be set 
aside as a whole as not justified. Krishna Das v. Nathuram‘, Niamat Rai v. Din 
Dayal" and Gauri Shankar v. Jiwan Singh’. The property is recovered for the family 
and if it is found that part of the consideration paid by the alienee has been applied 
in discharge of debts or liabilities binding on the family, justice and equity require 
that the family should refund that portion of-the consideration to the alience. See 
sections 64 and 65 of the Contract Act and section 41 of the Specific Rolief Act. 
Otherwise, the Court would be helping the family to enrich EEN at the 
expense of the alience. Even if the property is recovered by the ily, it is open 
to the alienee to sue for partition of the family estate and for allotment of the alie- 
nated property to him in the right of his alienor and as part of his alienor’s share 
of the family properties. He can even set up this right as a defence to a suit by the 
hon-alienating co-parceners for recovery of their shares of the alienated property, 
if the suit is comprehensive enough to permit a stock-taking of the entire y 
estate. Ramaswami Aiyar v. Venkataramana Aiyar’, Krishnamurthi v. Nataraja® and 
Dharma Rao v. Bapanayya*. a 


.. An alience’s suit to work out his equity must be one for partition of the entire 
family property ; and not for partition of any specific item or any specific interest. 
This is because the alienee has no connection with the joint family and can seek 
relief only in the right of the alienating co-parcener. A co-parcener suing for partition 
must sue for partition of the entire divisible family estate. Ordinarily a suit for 
partial partition does not lie among co-parceners. An alienation by a co-parcener 
of his interest in family property does not put an end to the co-parcnery or effect a 
severance. Ses Mayne’s Hindu Law (11th Edition), Paragraph 389, page 490. 
It has been laid down in many decisions of this Court starting from Venkatachalla 
v. Chinnayya®, that it is open to co-parceners objecting to an alienation by the father 
or manager to bring a suit for their share of the property alienated. [buramasa Row- 
than v. Thireoenkatasami Naick!°, This kind of suit, is different in its scope and 
effect from a suit for partition so-called. For instance, the inference of an unequi- 
vocal intention to separate from the family and become divided in status which a 
suit for oe ives rise to, does not follow in a suit for recovery of a co-parcencr’s 
share of alienated property. Ramasubba v. Ganapathirajut}, The dispute in the 
latter case is erating! to the property alienated and is between the alience on the 
one hand and the non-alienating co-parceners on the other. The co-parceners 
may wish to remain undivided and at the same time may be unwilling to allow 
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the family property to be in the possession of a stranger claiming under a title which 
is not valid: as against the family. The non-alienatmg co-parceners may, in effect, 
say to the alience :— f 

“Though we have a right to recover the entire property_alienated still as you have paid the 

vendor the price of the property we consent to your retaining his share. Give us our shares of the 
property. c agree to have a partition as if this were the only property to be divided.” 
The suit is in effect one for a partition of the alienated property alone and the 
decisions allow such a suit. The jural basis of this rule has been clearly and con- 
cisely stated in the judgment of my learned brother Pancha Sastri, J., and 
I respectfully agree with him. The question is whether in such a suit the alienoe 
has an equity to compel the poni to refund a part of the binding consideration 
proportionate to the share of the plaintiffs in the alienated property. : 

The decisions of this Court are conflicting. The appellant .relies on the 
decision in Vadioalam v. Natasam1, which though not noticed in the roth 
and 11th editions of Mayne’s Hindu Law, has nevertheless been accepted and acted 
upon in subsequent decisions of this and the other High Courts. This decision 
dissents from Marappa Gaundan v. Rangaswami Gaundan*, which is relied upon by the 
respondent. The decision in Venkatapatht v. Pappiah Napakar* follows the earlier 
decision and lays down three propositions which will be noticed presently. All the 
three decisions profess to deal with the mode in which an alienee’s equity has to be 
worked out. i . 

The respondent’s learned Advocate took high ground and maintained that so far 
as joint family was concerned, an alienee from a co-parcener has no legal existence 
and he must work out his rights only through his alienor and that in a suit for a 
general partition. The alienor and a PER his alience can only sue fora ition 
of the entire estate, partial partition not being allowed to them by law. It is only 
in such a suit that the alienee’s equity can at all be enforced and the alienated pro- 
perty or as much of it as possible allotted to the share of his alienor. In a suit by 
non-alienating co-parceners for of their share of the alienated property, 
without any intention to become divided from the alienor, the alience’s equity 
does not come into the picture at all. Even if it be assumed that he has any daa 
or equity against the joint family when a suit for recovery of the property alienated 
is brought, it must be cena” as satisfied by the value of the vendor’s interest 
which the alienee is allowed to rotain. omer Gaundan v. Rangaswami Gaundan*. 
Tho share of the property which an alience is allowed to keep is joint family property 
and an alienee who is allowed to keep it cannot, under any circumstance, claim 
further equity against the family. So ran the argument. . 

With due respect to the learned Judges who decided Marappa Gaundan v. Ranga- 
swami Gaundan*, I fail to understand how a vendee from a co-parcener can be 
said to be a “volunteer ”. A person who purchases from one who has a right 
to sell his interest, whatever it is'and pays value for it is in no sense a 
“volunteer ”. The learned Judges further ruled ; - 

“ that if the vendee wishes to stand by a sale which is valid only partially, such as the presents 
he must be content with the vendor’s share but that if he wishes to repudiate the transection 
altogether, his remedy is only against the vendor in a suit for retura of the price paid, on the ground 
that the consideraticn for the payment failed ’’. 

This is with all respect begging the question. If the mnon-alienating co- 
parceners exercise their right of interdiction and sue for recovery of the 
entire property alienated, they can, as already stated, be required to pay 
the alienee the whole of the consideration found to be binding on the family. 
If they sue, for a see poe the alienee can work out his aay and 

ight get an allotment of the entire alienated property for hi in the 
right of his alienor. If they -seck recovery of their share of the property, they 
treat the alienation as valid to the extent of the alienor’s share and seck a fags 
tion, confined to the alienated property and as against the alience. It has 
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been heldin some decisions that the non-alienating co-parceners can recover their 
shares of the alienated property as their own' separate property. Chinna Sanyasi v- 
Surya Ragu! and Kadegan v. Pariya Munuswamt*. There are however difficulties in the 


way of accepting this position.. The recovery by the non-alienating co-parceners of 


their shares of the property alienated would not prevent the alienee from bringin 
a suit for general partition and asking that the entire property should be allott 
to him in the right of his alienor. If so, the property recovered retains its character 
me family property. (Gurling v. WNandapa?, Kandaswami v. Velayudha* 
and Ramasubbaraya v. Puen i 

already stated become a tenant-in-common with the other co-parceners. At 
the same time, a right of action has been conceded to the non-alienating co-parceners 
to recover only their share of the alienated property in decisions too numerous to 
be now upset. The position is no doubt illogical but a Court need not throw up 
its hands in despair and leave the alience helpless. Ifon account of the limited 
scope’ of the suit instituted by the non-alienating co-parceners and by reason of it 
comprising only the alienated property to the exclusion of other family properties, 
an alienee is unable to have his equity worked out fully, there is no reason why. his 
equity should not be reognised to the limited extent to which the suit permits. There 
is no reason why the non-alienating co-parteners who recover their shares, should 
escape liabilityfor a proportionate part of the common burden which the alienee 
has discharged. They cannot seck the advantages of a partition confined to the 
alienated property without submitting to an apportionment of a common liability 
discharned by the alienee. If the alienee receives or recovers the binding part 
of the consideration from the non-alienating co-parceners, it may be a fro tanto 
satisfattion of his claim against joint family and he cannot thereafter sue for a 
partition and allotment of the entire properties alienated to him. The learned 
Judges in Marappa Gaundan v. Rangaswami Gaundan® claimed that their decision would 

“tend to act a; a check cn æ di tion on the part of speculative persons to e-ter with some 
co-parc ners into transactions calculated to affect the rights‘of other co pa-ceners who are not 
parties thereto.” a - ` 
It may be argued that their view seriously impairs the commèrcial value of the 
popia rights of n an by tying them up to the joint family too closely 
and by seriously jeopardising the rights of alienees from them. The remedy by 
way of damages or otherwise against the alienor pointed out by the learned Judges 
may not always be effective or fruitful. 

Reference may here be made to Rottala Ranganathan Chetty v. Pulicat Ramasami 
Chetty? where this Court held that it was not permissible for a co-parcener to evade 
the. prohibition of Hindu Law against gifts of joint family property by professing 
to make an ostensible sale when the price was wholly and obviously inadequate. 
The Court ruled that in such a case : : 

“(the transaction could be upheld against the family to the extent of the sHenor’s interest in 
the joint family properties only to the extort of the value received.” $ 
The alienor’s interest was treated as having been sold in part and gifted as to the rest. 


This decision was followed in Venkatapatht v. Pappiah Nayakar® and the Court 


„enunciated three propositions of which the first was as follows :— 


fi ee the whole je herotiidna ion for a sale renait being Hena te whi aenor i share 
only, is gromly inadeguate, the o transaction ma sct aside making the idera proved 
a charge on the family property.” i 

When is the consideration ‘‘ grossly inadequate ° when.it is merely “‘ inadequate ” 
and when it is low but not *‘ inadequate ° are quéstions which do not admit of 
an casy answer as the decision itself shows. The quantum of the consideration 

for a sale is a matter between the vendor and the vendee. This rule is, to some 

extent, displaced in the case ofa proposed sale of joint family property for, the Hindu 
e PE 
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law-prohibits a gift by a co-parcener under the guise of a sale. I confess to consi- 
derable difficulty in understanding the precise sense in which the learned Judges-in 
Venkatapatht v. Pappiah Nayakar* use the expression “consideration ” occurring in 
each of the three propositions enunciated by them. It is clear however that they 
are not using the ‘expression in the same sense throughout. When ‘they refer in-the 
passage above cited to the whole of the consideration for a sale, I take it that they ` 
refer to the price paid by the vendee. When they refer to the “consideration proved” 
being made a charge on the family property they must refer, I think, to the consi- 
‘deration paid by the vendee and proved to be binding on the joint family.- If so, 
the first proposition is a mere re-statement of Rottala Ranganathan Chetty v. Pulicat 
Ramaswami 3, When the ne oe co-parceners sue for recovery of only 
their share of the properties sold they in effect admit that guoad the share of the 
alienor the sale is supported by adequate ¢onsideration and is not gift. The second _ 
Proposition runs thus :— 

“where the whole consideration is not grossly inadequate and can be regarded as the price of 
the alienor’s share but is less than the value of auch share, the transaction may be upheld asa sale 
of the alienor’s share only and the other members who question the transaction are entitled to recover 
their shares of the property without being subject to any other equity. In such a case if the members 
are divided and the alienor leaves other heirs than the members who question the transaction, he 
or his heirs may have right to contribution.” ‘ 

Here the learned Judges use the word ‘‘ consideration’? as meaning the binding 
part of the consideration, for only if it is so understood does the reference to an - 
‘equity’? become intelligible. The reference to a right of contribution in the 
second sentence of the above extract also confirms this view. In so stating the rule 
the leamed Judges followed the decision in Marappa Gaundan v. Rangaswami: Gaun- 
dan*, Iam unable, with t t, to accept the second proposition as a correct 
Statement of the law. y “boule the alienor’s share in the hands of the alienee 
be entirely appropriated to the satisfaction-of family debts and the non-alicnating 
co-parcener’s share escape liability? Surely the alienor is not a trustee for sale 
-of his interest in joint family property and for the application of the proceeds for 
the di e of family debts, thereby relieving the other co-parceners of their share 
of the burden. If the non-alienating co-parconers, instead of seeking a gencral 
partition and the adjustment of all rights and liabilities and equities between them 
and the alienor sue for recov sae of their shares of the alienated property, 
~why should they get their shares ine of any obligation to pay their proportion of the 
family debts discharged by the aliente. If they want a piece-meal partition 
‘taking advantage of an exceptional procedure sanctioned by decisions, why should 
‘they not be made to submit ‘to a piece-meal adjustment of equities, when they 
‘recover their shares of the alienated property? By ‘suing for a partition and 
recovery only of their shares of the alienated property, they affirm the alienation 
to the extent of the alienor’s share as a proper and valid transaction and invite 
an adjustment of the equities arising in favour of the alienee from the partial 
‘setting aside of the alienation. The third proposition was in these terms :— 
. “ Where the consideration proved exceeds the value of the alienor’s share the transection may 
be upheld as a sale of the alienor’s share only and for the excess, a charge may be given over the shares 
-of the other members.” 5 z - 
Here again, the word `“ consideration ” must be taken to be used in the sense of 
binding consideration. This is an extension of the principle of Marappa Gaundan v. 
Rangaswami Gaundan?, Here again, the value of the share of the alienor is wholly 
-appropriated to the binding' portion of the consideration and to the extent the 
latter exceeds the former, a charge is allowed on the shares of the other members. 
It is not explained why there should be a piece-meal adjustment of equity in this 
-case in contravention of the rule laid down in Marappa Gaundan v. Rangaswami 
Gaundan?, but not in the case covered by thesecond proposition. Unless it is assumed, 
I see no reason in law or justice for so doing, that the alienating co-parcener’s interest 
alone is liable for the payment of family debts arid that an alienee who purchases 
a 
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that interest can therefore have no higher rights it is not possible ia my opinion 
to support the second and third propositions in Venkatapatht v. Pappiah Nayakar*. 
No principle’ of justice or equity entitles the non-alienating co-parceners to throw 
the entire burden of the family debt on an alienee froma co-parcener and secure an 
-immunity for themselves at his expense. The same principles must govern private 
sales ‘and sales in invitum. If there is a court-sale of a co-parcener’s interest there 
is no warrant for dissecting the sale in order to find how much of it is a gift and 
how much of it is a sale. 


The decision in Vadivalam v. Naiasam* presents, on the whole, not only 
a simple and workable rule but also a just and equitable solution of the problem 
of the alienee’s equity. This decision besides being that of two distinguished Hindu’ 
Judges of this Court familiar with Hindu Law and. the needs and conditions of 
odei joint family life has been uniformly followed. The learned Judges held . 
that where an alienation of family property by a co-parcener is only partially justified 
by family necessity and the non-alienating co-parceners sue for recovery of their 
share of the property, they must bear their share of the family debts and liabilities 
discharged by or out of the consideration paid by the alienee. 


entitled to part with bis own share i 
clear that as between the vendor and the vendee in the of any contract to the con- 
trary consideration for a sale will be apportioned between all the items of the property sold in 
cases of dispute (page 438).” - 
118 passage came in for strong criticism at the hands of the respondent’s advocate 
who maintained that a co-parcene: has no share in any property of the family 
according to Appoooisr v. Ramasubba Iyer? ; that an alienee from a co-parcener 
merely got an uncertain fluctuating and contingent interest described vaguely 
as the alience’s ‘‘ equity ° as opposed to a present legal vested interest ; and that 
his only right was to sue for a partition of the family estate and work out his rights, 
such as they are, in that suit. He argued that the eae assumption of the ed 
Judges ‘in the above passage was untenable. Earlier in this judgment I have endea- 
voured to show that the share of co-parcener in joint family property is predicable 
with sufficient definiteness at any given point of time and is also transferable for 
value. The alienee acquires a right to property and not merely a right of action. 
in Suraj Bansi Koer v. Sheo Prasad Singh the Judicial Committee categorically 
asserted that, : f i 
“ a co-parcener ma dispose of ancestral undivided estate even contract and conveyance. 
to the eatent of hi Owi are”. A z 
When the learned Judges observed that a co-parcener could alienate his share 
for any consideration he pleased they were, in my opinion, primarily thinking of the 
.nafure of the consideration, as for instance, his own personal needs as distinguished 
from family necessity. ‘There was no question of madequacy of consideration for 
the sale in that cage. As regards the vendors’ own share the Court must hold 
him to his sale without being concerned with the merits of his bargain. When 
the non-alienating co-parceners sue only for recovery of their share of the alienated 
property ex concessi they treat the alienation as valid and proper quoad the share 
of the vendor and no question of adequacy of consideration would arise. If a 
co-parcener alienates his interest for a cheap price it is his own affair. The alienee 
cannot escape liability for his just share of binding family debts existing at the 
date of alienation (Venku Reddi v. Venku Reddi*) and there is no prejudice to the 
other co-parceners. We may leave out of account cases where the consideration 
for the sale is so illusory as to make the transaction a virtual gift of the alienor’s 


1. (1928) 55 M.L.J. 489: I.L.R. 51 Mad. 4. (1880) L.R.61.A. 88 : LLR. 5 Cal. 148 
2, (1912) 23 M.L.J. a56; L LR. 97 Mad. Say 42 M.L.J. 987: IL.R. 50 Mad. 
5. 535 (4.0.). £ : 

g. (1866) 11 M.I.A. 75. ` 


I] PERAMANAYAKAM PILLAI D. SIVARAMAN (F.B.) (Viswanaiha Sastry, F.). 347 


interest. In all other cases the consideration for the sale, the binding as well as 
the non-binding part must be distributed over the whole property sold in proportion 
to the share of the alienor and the non-alienating co-parceners when the latter sue 
-for recovery of their shares of the property sold. 


It is said that the learned Judges who decided Vadivalam v. Natasam*, 
were influenced by a view of ‘the law which has been held to be.incorrect in this 
Court. In joint family property, the Mitakshara recognised only a common owner- 
ship in all ee co- ia eed while the Dayabaga recognised an ownership in 
Sr from the main streams there was a cross-current of decisions 

to eaa ect that an alienee from a co-parcener became a tenant-in- 
common with the non-alienating co-parceners quoad the property alienated. It 
started feebly in Venkatachalla.v. Chinnayya*, gathered momentum when Bashyam 
Ayyangar, J., joined it in Agpagirt Venkataramayya v. Aypagiri Ramayya? and swelled 
in volume with the adherence of Krishnaswami Ayyar, J., in Chinnu Pillai v. 
Kalimuthu Chetty‘, Benson and Miller, JJ., in Srinivasa Sundara riar v, Krishna- 
. swami Ayyangarčand Benson and Sun ra Ayyar, JJ., in Subba Row v. Anantanarayana 
Alar’, Sadasiva Ayyar, J., was to mingle with this cross-current in Soundara- 
rajan v. “Arunachalam Chetty". “When the Full Bench granted a decree for specific 
performance of a contract for sale of the share of a co-parcener in a specific item 
of joint family property, it practically acted upon this view. Indeed Kumaraswami 
Sastri, J., event even to the length Ce ee eee 
item of the joint family cakes (Baluswami I; Igkshmana Iyer). The 
position of the members of a Mitakshara joint had been assimilated to some 
extent to that of English co-parceners or joint tenants iby the decisions of the Judicial 
Committee. (Bahu Rani v. Rajendra Bakhsh? and Fogeswar Narain v. Ramchandar 
Duii!°), According to the English Law, a conveyance or an ent to convey 
his interest by one of the joint tenants operates as severance. mere attachment 
of the share of the co-parcener in execution of a decree for his personal debts prevents 
the operation of survivorship. So also an alienation for value in Ma and 
Bombay. In Desndayal v. Jagdeep Narain11, the Judicial Committee applied the 
analogy of the purchase of a partner’s interest in execution of a decree against him 
to the case of a purchase of a co-parcener’s interest. Once it is accepted that the 
interest or share of the alienee is to be fixed with reference to the position of the 
vendor vis-a-vis the other co-parceners as on the date of alienation unaffected by 
fluctuations due to subsequent births and deaths and increase or docrease 
in the family assets, the view of the learned Judges of this Court in the cases above 
cited cannot be said to be unreasonable. The prepondorance of authority in this 
*C€ourt, however, is against the view that an alienee from a co-parcener is in the 
position of a tenant-in-common with the other co-parceners. Ses Mayne’s Hindu 
Law (11th Edition), pages 488-491. In this corner of Hindu Law one1s frequently 
obliged’ to seck refuge in the well-known shelter provided by Lord Halsbury and 
say that the law is not logical. There is however nothing in the judgment in 
Vadivalam v. Natasam1 to suggest the learned Judges rested their decision on 
the dissentient view of the minority regarding the position and rights of an alienee 
from a co-parcener. There the non-alienating co-parcener claimed a partition of 
only his share of the alienated property. The limited bh ty recognised in Vadi- 
valam v. Natasam! should, in justice, be available to the alienee if, owing to 
the restricted nature of the suit for partition by the non-alienating co-parceners, 
it is not possible to have a stock-taking of the family assets and liabilities and the 
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allotment of the entire property to the alienee in the right of his alienor. Ifa suit 
by the non-alienating co-parceners to set aside an alienation is of sufficient amplitude 
to admit of a consideration of the rights of the co-parceners in the entire jomt family 
estate; the Court will do complete justice to the alience and allow him to retain 
the entifety of the alienated property or as much of it as possible consistently with 

~- the rights of the other co-parceners. (Ramaswami v. Venkatarama1, Krishnamurthi v. 
Nataraja? and Dharma Rao v. Bapanayya*). 


Reference was’ made to the well-known established rule that a Court has no 
power to make a new bargain betwoen the parties to a sale by splitting the land 
, sold into. parcels, evaluating them separately, assigning one of the parcels to the 
_ purchaser and directing a refund a part of the price proportionate to the share in 
the propérty sought to be recovered. (Nagappa Chethar v. Brahadambal .Ammani*.) 
In my opinion, this contention has no force for this is not a case where as between 
the vendor and the vendee a different contract with terms differing from the sale 
deed executed by the ono to the other, is sought to be enforced. This is a case 
-where third persons having an interest in the property sold sek to have the sale set 
aside to the extent of their interest in the pro and ask for a partition only of 
_ their share in the property. _ In such a case the Court can grant relief to the'plaintiffs 
on condition of their restoring the benefit received by them out of the consderation 
paid by the vendee. In innumerable cases where the Court has set aside a father’s, 
manager’s, guardian’s, trustee’sor widow’s gale in excess of the powers of the alienor, 
it has granted equitaple relief to the plaintiff on condition of a refund of that part 
of the consideration which is found to be binding on the estate. i 


The principle of section 15 of the Specific Relief Act as applied in Baluswami 
Aiyar v. Lakshmana Aiyar® to a suit for specific performance of a contract for sale 
entered into by the manager ofa jomt Hindu family without legal necessity was next 
referred to. This Court held that the vendee was not entitled to specific per- 
formance of the contract as a whole but only to a conveyance of the share his vendor 
had at the time of the contract, on payment of the entire consideration. On this 
analogy it was suggested that an alienee of joint family prop must rest content 
with his vendor’s share and has no further claim to a refund of a part of the consi- 
deration.~ Here a title which has already passed under the sale deed duly executed 
and registeréd is sought to be displaced in part by third person who were not parties 
to the contract of sale. This is not a case where a contract of sale is-‘sought to be 
enforced by the vendee against a vendor with imperfect title. Principles of equity 
which prevent unjust enrichment of one party at the expense of. another and 
compel restitution of or compensation for a benefit not intended to be gratuitously. 
conferred are here invoked. oar 
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I am in respectful agreement with the decision in Vadivalam v. Natasam® ‘ 


C "which was referred to with apparent ‘approval by the Judicial Committee in 


Masit Ullah v. Damodar Prasad’. In Srinivasa Atpangar v. Kuppuswami®, Wallis, 
- C.J., referred to: the well-known equity of an alience from a co-parcener to a refund - 
from the non-alienating co-parceners of a proportionate part of the consideration . 
` paid by the alienee and applied in discharge of binding family debts, as a condition 
of the sale in his favour being set aside at the instance of ihe other. co-parceners. 
‘The other decisions of this Court in which the same principle has-been-accepted 
are Adinarayana Reddi v. Subbarayulu Reddi®, Sitharam Naidu v. Balakrishna Naidu!’ | 
and Subbayya Mudahar v. Thulasi Mudaliar11, If this conclusion deals a blow at the 
tottering joint family structure there will not be many. to shed a téar-over the result. 
I shall now advert to another branch of the argument of the learned counsel for - 
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the ndent which to a large extent, contradicts his submissions on the main 
part of the case directed to demolishing the anny of Vadtoalam v. Natasam}. 
The suit as, framed in one fora’ eral partition y a fon sgam Maaa 
impleading also the aliences from the latter and in my opinion, the rights of the 
aliences to any equities they may ee can be- satisfactorily worked out in*this suit. 
It is said however, that here is a fatal objection to this course, by reason of theadjudi- * 
cation of the father as an insolvent and the administration of his estate b the Official 
“Receiver. The adjudication coupled with the administration of the IR in 
insolvency effected a division between tha insolvent debtor and his son and there- 
fore, the suit cannot be viewed as one for a partition of joint family estate but only 
as a simple suit for recovery by the son of his half-share of an item of joint family” 
pro improperly alienated by his father. As the alience stands in: the shoes 
of o alienor and usea the alieaor’s right to claim a partition as a lever against the 
other co-parceners if the alienor has lost his right tò a partition, the alienee cannot 
enforce his equity against the other co-parceners by a claim for partition. The 
equity of the alience is an tater partes equity as between the alienor and the alienee 
and not against the joint family. The liquidation of the alienor’s right in the joint 
family property, by the administration in insolvency put an end to the alienee’s 
equity which was thereafter available only against the in insolvency. As- 
a debt or liability of the alienor it has been wiped off by his adjudication in insolvency 
and his subsequent discharge. ‘This was how the argument was presented to us. 
In my opinion, it cannot be accepted. The alience has a legal right against his 
vendor to’ the property aliengted and an equitable right against the non-alienating 
co-parceners to have the alienated property allotted to in the right, of his vendor. 
-Neither the death nor the ent insolvency of the alienor affects the vendec’s 
right as against the members of e a ee ee Cullen ee ee 
` tion of the family estate. The insolvency has no effect on the rights of the co 
whose title accrued prior to the of the petition for adjudication. The alienee 
has a right of his own, the extent of the right determined with reference to the 
interest of the vendor-in the joint family property as it stood on the date of the 
- alienation. As already pointed out the alienee can assert his right as a defence to a 
suit for partition, if the suit is comprehénsive enough to allow a en stock-taking 
of the family assets. 


‘* Another phase of the argument was that the daon of the father effected 
a crystallisation of his interest in joint family property and the Receiver in whom 
that interest vested took the place of the father. The. vesting of the entire share 
of the father in the Receiver and the administration of that mterest by him effected 
-a severance between the father and son and thereafter there could be no 


suit for a partition of the joint family estate by the ‘son the father. 
According to the Mitakshara ‘‘ Hkadesagpapasihapana”’ c establishment” 
of the so fal ie óf one person in displacement of the: "aight ofall in the- 
‘“Dravya ? or aggregate wealth constitutes partition. , But the partition 


Rajini rri © by. -Vignaneswara is obviously a division by metes and bounds 
as the result of a consensus among coparceners or in the exercise of the 
` father’s power -of effecting a partition., Moreover the intention to become- 
divided must, be present and manifested, separate allotments being evidentiary 
of that. mtention. According to Vi eswara partition created ʻa title in 
cach of ‘the’ tratwhile co-parceners Goin own effect and operation while 
Jimuthavahana asserted that partition was merely the external manifestation of a 
pre-existing right in the sharers. I have alread diated that Nelakanta though in 
the main a follower of the Mitakshara school, differed from Vignaneswara as 

` the conception of the interest of a co-parcener in joint property and was 
inclined to t the theory of a iar see Ma Daya Nirnaya, 
section 1, pl 6, "6, Setlur’ ’s translation page 63. This was the basis of the distinction 
drawn by ‘English lawyers between tenancy of the Mitakshara 

and the quasi severalty of the crea the joins 1 _ According to the later writers of 
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the Mitakshara school, a severance in status resulted from a unilateral declaration of 
his intention to become divided on the part of a co-parcener. The textual authority 
is reviewed in Kathssumma v. Beschu. The respondent’s advocate states that the 
“ Rkadesavyavasthapana’’ of the Mitakshara which is the essence of a division is 
broughtabout by the adjudication of a co-parcener as an insolvent and the adminis- 
tration of his estate by the Receiver: - He maintains that a division in status can be 
brought about not only by the intention or volition of a co-parcener or, by an agree- 
ment between the co-parceners concerned but also by the operation of external 
factors. Reference was made to the following passage in the judgment of the 
Judicial Committee in Venkatapathiraju v. Venkatanarasimharayu*. 

“ A division of right or severance of the joint status may result, not only from an agreement 
between the parties, but from any act or transaction which has the effect of defining their shares 
in the estate, though it may not partition the estate ”. 


In my opinion, the ‘‘act or transaction ” in this passage has reference to an act 
or transaction of the parties, such as the expression of an intention to become divided, 
the institution of a suit for partition, the execution of a document with the necessary 
recitals, etc. It has no reference to an attachment or a Court sale of a co-parcener’s 
interest or his adjudication in insolvency. This is made clear by the-context in 
which the expression occurs. 


It is urged that on an adjudication there is a fixation of the interest‘of the 
insolvent and the vesting of that interest in the Official Receiver and thereby a 
severance is effected between the insolvent and his co-parceners. If the insolvent 
dies, his share already vested in the Receiver does not pass by survivorship to the 
other co-parceners, but continued to vest in the Receiver. In Narayana Sah v. 
Sankar Sah*, Wallace; J., observed that on the insolvency of a co-parcener, his entire 
estate or interest vested in the Receiver and was ‘‘thus lost to the family”. In 
Lakshmanan v. Srinivasa*, Venkataramana Rao, J., sitting as a single Judge held that 
the surplus proceeds of the share of an insolvent which had vested in the Official 

ignee would on an annulment of adjudication consequent on a payment of the 
insolvent’s debts in full revert to him or his heirs as separate prop though the 
insolvent was a member of a joint family at the time of his adjudication. e learned 
Judge said :— 

“ If the effect of the insolvency is to divest the share of the insolvent of its character as joint 
amily property, it cannot regain that character as joint family.property when it comes back to 
the insolvent on annulment.” ' : 

Apart from the fact that this view has been overruled in two later decisions of divi- 
sion benches in Suryenarayanamurtht v. Veerarqju® and Hanumantha Gowd v. The Official 
-Receiver, Bellary*. I am unable to agree with the reasoning. The vesting in the 
Receiver on an adjudication is only for the limited purpose of satisfying the creditors 
of the insolvent. There is no question of an intention on the part of the co-parceners 
to become divided, and the joint status of the insolvent is not affected. The law 
merely places the share of the insolvent co-parcener in the hands of the Receiver 
for the purpose of administration and payment of his creditors. An attachment 
of the right, title and interest of a co-parcener in joint family pro does not 
effect a severance between him and the other members of the ily nor does an 
involuntary or private sale of his entire interest have that effect. Ses Mayne’s 
Hindu Law (11th edition), paragraph 389 and the cases cited in the footnote. An 
adjudication in an insolvency has no more drastic effect. ‘The view of Ramesam, J., 
in Lakshmi Achi v. Narapanasami Naicker”, that a member becomes divided if he 
alienates his entire interest does not, it appears to me, proceed on a proper under- 
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standing of the observations of Bashyam Ayyangar, J., in Ayyagiri Venkataramayya 
v. Ayyagari Ramayya’. ‘This was pointed out by the learned Ju in Ramasubbaraya 
v. pathirayu2. Even acco to Venkataramana Rao, J., in Lakshmanan v. 
Srinivasa? neither an adjudication of a coparcener nor an alienation of his entire 
interest in joint family pro brings about a soverance between him and the other 
co-parceners. This was the view taken in the two decisions above referred to, 
in which the view of the learned Judge was dissented-from. With t respect 
however to the learned Ju who decided Hanumantha Gowd v. The Official Receiver, 
Béllary*, I venture to doubt whether on the death of a co-parcener there is an 
t‘ devolution ”? of ‘‘ interest ” on the insolvent within the meaning of section a8 
of the Provincial Insolvency Act. The dying co-parcener merely drops out or 
away and nobody steps into his place. The claims of the other co-parceners spring 
from the-mere fact of their birth, and not from their taking the place of any i 
individual. The dying co-parcener leaves no interest behind him and there is nothing 
to pass hee aes to his heirs or other person. It is on this ground that the widow 
of an undivided co-parcener is excluded from succession to his in the Mitakshara 
School.” It is further reason that co-parceners taking the whole estate by survivorship . 
are not held liable for the nal debts and obligations of their deceased co-par- 
cener. The result of this decision would be to give the Receiver the benefit of an 
increase in the share of the insolvent by reason of the death of a co-parcener subse- 
quent to the adjudication while the Receiver is not affected by any debts incurred 
after that date by the joint family. This however does not affect ` the other principle 
underlying the decision that the ‘adjudication of a co-parcener does not work a 
severance between him and the other members of the family. i 


On the adjudication of the father in a Mitakshara family, his power to sell his 
sons’ interest for antecedent debts not tainted by illegality or immorality, vests 
in the Official Assignee under section 52 (2) of the Presidency Towns Insolv 
Act. It was so held by the Judicial Committee in Sat Narain v. Srikishen Dast. 
Decisions of this Court held that the law was the samo under section 28 of the Pro- 
vincial Insolvency Act. Sankaranarayana v. Rajamani and Sestharama Chettiar v. 
Official Receiver, Tanjore’. Tho this line of authority was reversed by Rama- 
sastrulu v. Balakrishna Rao? and Virupaksha Reddi v. Siva j’, it has been restored 
with retrospective effect by the enactment of section 28-A of the Provincial Insol- 
vençy Act in 1948, Official Receiver of Ramnad v. Devarayan!°, But during all this 
time nobody ever suggested that the adjudication of a father effected a severance 
in status between him and his sons and for that reason his power to sell his sons’ 
interest for his own untainted debts was at an end and could not thereafter vest- 
in the Official Receiver. Realising. this difficulty, the respondent’s advocate stated 
that a severance took place only when the estate of the insolvent had been admi- 
nistered by the Receiver. What about a case where the insolvent has no assets and 
there is ‘no question of any administration of his estate by the, Official Receiver. 
There may be a joint family consisting of persons who are joint in food and worship 
without having or holding any property. janakiram v. Nagamony!!. In sucha 
case it must be conceded that the adjudication of one of the members does not 
work a severance, for there is no property to vest in the Receiver and the object. 
of the insolvency is merely to enable the debtor to start a new life unhampered by 
debts. Again what is.to happen during the time the administration of the estate 
is in progress and the properties are being sold one by one? Is the division to be 
postponed to the closure of the insolvency proceedings or is it to be said quoad 
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the item sold by the Receiver there is a division? Agai even if the administration 
. is complete what is to happen to properties that are exempt by statute from vesting 
-in ihe Receiver or to trust properties in which the family of the insolvent has a right 

to trusteeship. It is well settled that the devolution of ip held by a family 

depends upon the status of the members of the family at the time when the succession 

opens. Thanidosttise v. Shanmughat and Ramanathan Chetty v. Murugappa Chetty?. 
There cannot be an administration by the Receiver in respect of these properties 
and it cannot be contended that the insolvent becomes divided even with reference 
to them. It follows from these considerations that neither the adjudication nor 
the administration of the insolvent’s estate by the Receiver affects a severance 
between the insolvent and his co-parceners. Under the Hindu Law, the intention 
to become divided is essential to create a severance. There is no warrant either 
in the texts or in the decisions or in common-sense for saying that a man*becomes 
divided against his own wishes and the wishes of his co-parceners if he happens to 
be adjudicated an insolvent. : 


The respondent’s learned advocate called in aid the anology of the conversion 
of a co-parcener to another faith and the decisions which have held that a conversion 
effects a severance. The distance between a conversion and an adjudication of a 
co-parcener as an, insolvent can be measured only in miles. An insolvent co-parcener 
does not cease to be a member of the family and may often continue jomt in food 
and worship with the other co-parceners either by choice or by necessity. A convert’ 
is regarded as dead and even obsequial rites are directed to be performed for him 
by the texts of Hindu Law. Act of 1850 removes the di ication arising 
from apostacy and relieves against the forfeiture of the convert’s interest in joint 
family property. In Abraham v. Abraham? Lord Kingsdown observed that con- 
version dissolved the family tie and severed the convert from the family and com- 

y the situation arising from a conversion to that of a severance by partition, 
their attempt to work out the result of Act XXI of 1850 and fit it into ee frame- 
work of the jomt Hindu family system of holding property, the Courts assimilated 
the effect of a conversion to a partition. The ancient law-givers, however, never 
countenanced such a theory. my opinion, the analogy of a conversion is an 
unsafe basis for the argument that in Hndu Law a severance in status might be 
brought about even against the wishes of the co-parceners or without the volition or 
intention of a co-parcener to become divided. "Oe 


For these reasons, it must be held that.the suit for partition was maintainable 
by the son against the father notwithstanding the latter’s adjudication in insolvency. 


I agree with the conclusion of my learned brother Satyanarayana Rao; J., as 
regards the decree to be passed in this appeal. ae J 


Raghava Rao, 7.—The question in this case is whether the decrees of the courts 
below are correct which granted the plaintiff his half share of certain pro 
alienated by his father the first defendant to the third for Rs. 13,400 although, in 
fact, worth Rs. 16,400 without imposing a condition on the plaintiff that he should 
before getting his half of the property pay one-half of the sum of Rs. 7,022 repre- 
senting that portion of the consideration of Rs. 1$,400 paid which was binding 
on the joint family of the plaintiff and the first defendant. The Courts below 
granted the decree without imposing such a condition in the view that they took 
that the case fell within rule 2 of the three rules laid down by a Bench of this Court 
(Kumaraswami Sastri and Ramesam, JJ.) in Venkatapathi v. Pappich* for working 
out the equities between the alience from a ee on the one hand and the 
Sen RSET: co-parcener “4 a peaa on the other in a suit by the latter for ` 
setting aside the alienation found to be only partially supported by consideration 
binding on the joint family. The decree is assailed in its (Coat on the ground 





I. ase 19 M.L.J. 59: I-L.R. 32 Mad. 167. 3. Sa 9 M.I.A. 195, 297 (P.C.). 
a. (1903) 13 M.L.J. 341 : I.L.R. 27 Mad. 4 (1923) 55 MLL.J. 489: LLR. 51 Mad, 
1g2, 200, . 824- i 


I] PERAMANAYAKAM PILLAI 0. SIVARAMAN (F.B.) (Raghava Rao, 7). 958 


that it is opposed to Vadivalam v. Natasam1, which, in the submission of the learned 
counsel for the appellant (third defendant) enunciates the correct law. It is not 
disputed that, if that is so, this appeal must prevail ; but what is contended for the 
respondent is, firstly, that an earlier decision of a Bench of this Court (Subramania 
Aiyar and Boddam, JJ.) in Marappa Gaundan v. Raagaswami Gaundan® lays down the 
correct law and ought not to have been dissented from in Vadioalam v. Natasam? 


indsmuch as the grounds of dissent are opposed to fundamental principles of Hindu ` 


law and cannot be countenanced, and, secondly, that no equity can be claimed 
the third defendant who has had and is to have the share of the first defendant 
actually worth Rs. 8,200 when the binding portion ‘of the consideration. for the 
sale of the whole of the property is only Rs. 7,022 and that this case is governed, 
as rightly held by the Courts below, by rule 2 of the rules laid down in Venkata- 
Paths v. Pappiah*. The first of these lines of argument for the respondent is of wider 
ambit than the second and entails that the suit should be decreed in accordance 
with the decision in Marappa Gaxndan v. Rangaswami Gaundan? without any consi- 
deration of equities in favour of the appellant while the second assumes that such 
equities can be considered but to no good purpose for the appellant inasmuch as 
no equity can be held to arise on the facts of this case which attract the second of 
the rules in Venkatapathi v. Pappiah?. $ 


Before dealing with the pnn advanced before us with reference to the 
three reported decisions, L clear the ground by making a few preliminary 
observations. 


In the course of a highly learned and strenuous argument, on his own side 
occupying practically three days out of nearly five of the total hearing, Mr. Venkata- 
subramania Atyar dwelt at considerable length against a whole current of more 
- or less settled authority of this Court on the effect of adjudication and adminis- 
tration in insolvency as bringing about a division in status between the person 
adjudged insolvent and other members of his family, a -question which, m my 
opinion, does not fall to be considered at all in view of the basis of his client’s plaint 
which, on the contrary, avers jointness continuing even after the adjudication 
down to the date of the suit. No cause can be decided except secundum allegata 
at pels and the question cannot therefore be entertamed. Why Mr. Venkata- 
subramania Aiyar dwelt on the question at all, it was not easy for me to see either 
for a long time but, as he explamed the position in answer to a question from me 
at a later stage of the hearing, it was because, if his first line of argument that there 
were no equities to be Wakai out for the alience except in a suit for gencral partition 
were to be repelled on the ground that in the-present cas¢ we have a suit for such 
a partition,— it being immaterial whether in such suit the alience is defendant or 
plaintiff—no such suit bringing about a partition in status for the first timè between 
the alienor and his co- ers could be postulated here, because long long ago there 
had already been a division in the sense of fixation or crystallisation of the first 
defendant’s share effected by his adjudication in insolvency. With such fixation 
or crystallisation, it was contended by the learned counsel that the appellant even 
if he had any equities was to have worked them out from the standpoint of their 


ultimate destination by looking up to the Official Receiver in whom the insolvent’s | 


share had become vested and proceeding against him. The contention, however, 
overlooked that the equities claimable by the alienee as standing in the shoes of the 
alienor had become vested in him by an alienation prior to the insolvency and would 
have to be worked out as against the other co-parceners and not against the alienor 
himself or the Official Receiver as representing his estate in insolvency. The con- 


tention also overlooked that now that the insolvency is at an end, there can be no - 


objection, even on the assumption that insolvency means division and that the 


1. (r912) ag M.L.J. 256: I.L.R. 37 Mad. 3- (1928) 55 MIL}7489: LLR. 51 Mad. 
es (1899) LL.R. 23 Mad. 89. : ne oe ai ; 


e 


354 THE MADRAS LAW JOURNAL REPORTS, {1952 


resent suit is for general partition as between tenants-in-common subject to what 
taken place in insolvency, to the working out of equities as between the plaintiff 
and the third defendant in respect of the abovementioned item. i 


ee there were repeated asseverations of anxiety before us from the learned 
counsel for the ndent during the argument to re-open the Full Bench ruling 
in Chinnu Pillai v. Kalimuthu Chetti! and rehabilitate the earlier Full Bench ruling, 
that is, the one in aswami v. Krishnayyan*, Counsel went so far as to maintain 
that this Full Bench of five Judges had been constituted only because in the opinion 
of the three Judges who at an earlier stage heard this second appeal, any conflict 
between Chinnu Pillai v. Kalimuthw Chetti! and Rangaswami v. Krishnayyan? would 
have to be resolved for the disposal of this second appeal. Whether indeed the 
conflict between the two Full Bench decisions is one which is ever required to be 
resolved in view of the weight of subsequent authority in this Court applying and 
approving the later Full Bench decision in disregard of the earlier, which has been 
adverted to by a Division Bench of this Court (Leach, C.J. and Horwill, J.) in Dharma- 
rao v. Bapanayya* is another matter with which I shall deal later in this judgment. 
The point remains that counsel was not able to make it clear how the conflict arises 
for a resolution in the circumstances of the present case in which no question ofa 
diminished share for the alience depending on subsequent births in the family 
arises for consideration. All that counsel could and did persist in saying was that 
Chinnu Pillai v. Kalimuthu Chetti? is a much misunderstood case in inesnenie that 
while it has only laid down that in Hindu law the alienct of the interest of a co- 
parcener is entitled to enforce his claim against the share to which the alienor was 
entitled at the time of the alienation regardless of subsequent births and deaths 
in the family, the decision has been however understood in later cases of this Court 
as authority for the position that a fractional interest in any particular item alienated _ 
stands conveyed to the alience—a position which counsel contended would be 

opposed io the fundamental conception of Hindu law established by a long course 
of decisions, some of them of the highest authority extending over.a period of well- 


h uarters of a century, that where a co-parcener alienates, whether his, © 


andivided are in the whole of the family property cr his undivided sharc in certain 
specific family property or the whole of a specific item of the family property, in 
none of these cases does the alienee acquire an interest in the property so as to 
become a tenant-in-common with the members of the family entitled to possession 


. but only an equity to stand in his vendor’s shoes and to work out his rights by means 


of a partition. Till the equity materialises in such working out of rights by the 
allotment of certain specified property or properties, there can be no question, says 
learned counsel, of mesne profits as from the date of alienation ; there is every 
possibility of the right to the specific item alienated in whole or in part being 
defeated by a subsequent ition in the family and superseded by a right to the 
other item or items allotted to the alienor’s share at such partition or at the partition 
to be effected by Court in the alience’s or non-alienating co-parcener’s suit for general 
partition, where the allotment to the alienor of the precise item alienated is found 
impossible ; and there is every possibility of the alienee being evicted from the 
property alienated in a suit at the instance of the non-alienating co-parcener or 
co-parceners. I, for one, am prepared to proceed with the decision of this appeal 
on the footing that the case in Chinnu Pillai v. Kalimuthu Chetty! has been misunder- 
stood in some later cases as contended by learned counsel; and that it should be 
understood in the manner indicated by him. As, in my opinion, rightly put in 
paragraph 393 at page 494 of Mayne’s Hindu Law and Usage, 11th Edition, while 
the quantum of interest which according to the number of members of the family 
an alienee of a co-parcener’s interest acquires by alienation is to be ascertained 
as on the date of the alienation, the properties of the family in which he has to get 
his share are as usual ascertained as on tho date of the suit for partition. That 
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position is borne out by the decisions in Venkureddi v. Venkureddi1 and Sathapathiar 
v. Sivanarayana Pillai? and cannot be and has not been disputed for the appellant 
either. Judging the matter from this standpoint, it makes to my mind, very little 
difference for the decision of this case whether Rangaswami v. Krishnaypan? or Chinnu 
Pillai v. Kalimuthu Chetti* declares the correct law, as it is not suggested that there 
has been any addition to the members of the family since the date of the first defen- 
dant’s alienation. Nor is it suggested that in addition to the debt representing 
the binding portion of the consideration for the sale in favour of the appellant, 
there has been any other binding debt incurred by the first defendant since the 
date of the sale or that there has been any alteration of the assets and liabilities 
of the family notwitnstanding the first defendant’s adjudication in insolvency and 
the administration of his estate in insolvency such as would introduoe any compli- 
cation into the situation relating to the partition of the only particular item still 
ess Scarce ey Sarde sara This claim of partition has to be upheld 
in accordance with the decision in Sathapathiar v. Sivanarayana Pillai? and the only 

estion is how the equities have to be worked out in view of the partial nocessity 
or the alienation in question which has been found by the. Courts below in the 
present case. , 

It may not be out of place at this juncture to say a few words about the 
way in which the conflict between Rangaswami v. Krishnayyan* and Chinnu Pillai v. 
Kalimuthu Chetty* is dealt with in Sathapathiar v. Sivanarayana Pillai*. In that case 
the facts were as follows: the defendant was an alienec from a brother in a Hindu 
joint family and by virtue of the alienation the defendant got into possession of 
certain parcel of land. The rest of the joint family property became later dissipated 
and then the plaintiff, the other brother, sued for partition of that parcel. It was 
on those facts held by Devadoss, J., in second appeal that the plamtiff was to be 
non-suited because the defendant was entitled to claim the whole item for himself, 
as a matter of equity available to him on the date of alienation with reference to 
the state of family assets and liabilities then existing which was such that it would 
have allowed of the allotment of the whole item to the alienor’s share had there 
been a partition then and there instead of years afterwards during which the rest 
of the family porets had become dissipated. This decision was reversed in 
Letters Patent Appeal. i 


It is true that in that case the conflict did not directly arise for determination 
as even assuming Chinnu Pillai v. Kalimuthy Chettit and not Rangaswami v. Krish- 
3 to be correct as laying down that the share of the alienating co-parcener 
in the family property alienated by him ceased to fluctuate from the date of the 
alienation, the learned Judges there (Jackson and Mockett, JJ.) held that there 
was no justification for concluding that the hotchpot to be taken note of for working 
out the right of the alience in a suit for partition, whether filed by him or against 
him later on, should be hooked to the date of the alienation and not had 
to as with reference to the date of such suit. The opinion of the learned Ju 
although obiter, with reference to conflict in question reveals, if I may say so with 
respect, an incisive is by Jackson, J., of the entire case-law bearing on the point. 
The learned Judge in his analysis subjects to a very searching criticism yam 
Aiyangar’s opinion in the Full Bench case in Ayyagiri Veena v. Aypagiri 
č on which the later Full Bench ruling in Chinnu Pillai v. Kalimuthu Chett* 
is founded and points out how the repudiation of the much earlier Full Bench ruling 
in Rangaswami v. Kri 3 by the later Full Bench ruling in Chianu Pillai v. 
Kalimuthu Chettx is y unfounded. His Lordship points out the errors and 
infirmities of Bashyam Atyangar’s reasoning. in Ayyagiri Venkataramayya v. Ayyagiri 
Ramayya* and proceeds to show how from the Full Bench ruling in Ayyagiri Venkata- 
ramayya v. Aypagiri Ramayya* that the death of the alienating co-parcener does not- 
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cieate any right of survivorship to the other co-parceners so as to preclude a suit 
for partition by the alience after the death of the alienor, it had come to be regarded 
almost as a necessary corollary by White, C.J., in the Full Bench case in Chinnu Pillai 
v. Kalimuthu Chettit that the quantum of interest which vests in tho alienee is not 
affected by subsequent changes in the number of co-parceners. Says the lcarned 
Judge : 


_ A vicious circle, Either view is rational, but it is impossible to pick out one of them as exclusively 
based either on law, or on logic.” 


His Lordship concludes the entire discussion with remarks to be found at page 544 
of the report in these terms : 


“ In my opinion the most equitable and logical view of this vexed question is that the alienor 
cannot part with Gore than bela pots dare gen cae which I can understand and I should 


have been quite to hold that as the right of the alienor becomes extinct upon his death, 
the right of the alienee becomes ‘extinct also. However, the contrary opinion is founded upon a long 
series of cases and I agree with the Full Bench in 4 iri Venkataramayya v. Ayyagi 1, that 


iyyagiri Ramayye", 
even at that date it was too late to think of upsetting it. So the contingency of death stands as an 
arbitrary exception to the rule that the right ig fluctuating. 


But I see no reason to imporf other exceptions, and prefer the decision of the four Judges in 
Rengaswami y. Krisknaypan? to the decision of the four Judges in Chimmu Pillai v. Kalimwthu Chetti? The 
former decisian is logical, and quite equitable, for the alience has only himself to thank if by delaying 
his right to compel partition he finds his security diminished. 

Holding this view I find no basis for the proposition that when he does compel partition the 
alience’s right to the property must be worked out as from the date of the alienation . . . . 2? 
Whether the view thus expressed in Sathapathiar v. Sivanarayana Pillai* is or is not 
correct is a matter which may arise for determination only in another case, and 
not, for the reasons which I shall indicate infrå, in the present case. We have not 
heard any argument on this question and I do not propose to express my own opinion 
onit. An argument has been found unnecessary by this Bench in the circumstances 
of this case as will appear from a later part of this judgment ; but, it cannot, in 
my opinion, be maintained that if the question arose for determination in another 
case this Couit could avoid a decision on it in the way in which Leach, C.J. and 
Horwill, J., made short-circuit-in the case in Dharmarao v. Bapannaypa®. ‘There 
are two Full Bench decisions of equal strength in the law reports. Rangaswami 
v. Krishnayyan® and Chinnu Pillai v. Kalimuthu Chetti! which, undoubtedly, conflict 
with each other. Had the later decision been that of five Judges and not that of 
four as it eventually happened to be, on account of the dropping out of one of the 
five Judges who had been constituted into a Full Bench in that case, the matter 

would, of course, have been different. With two such conflicting decisions in the 
` law reports the question is whether the conflict has not got to be resolved in a case 
in which it arises for resolution. The learned Judge in the case in Dharma Rao of 
Bapanayya® avoided a reference of the conflict for determination to a Full Bench of 
sufficient strength to overrule Rangaswami v. Krishnayyan® on the basis of their reason- 
ing to be found expressed at page 18 of the report in these terms by Leach, C.J., 
who delivered the judgment of the Court : . 


“Tt is said by the learned Counsel for the appellant im this case that as there are here two Full 
ach decisions, each by a Court composed of four J he is entitled to on the earlier deci- 
ston, but this argument cannot be accepted because as I have already indica thts Court has held 
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that thie later derision settled the law, so far as this Province is concerned. In Belusami dpa vi Lae 


was considered Kumaraswami Sastri, 
jadgment waa delivered by K Bastri, and in it the learned Chief J 
Eiana and and Gkiszs Pillai v. Keli- 


EAE no fluctuation in the share to which the alience 
Se ee ee ee e o ee ee 
course to the equitics in favour of the other members of the family against the transferor’. 


“Other cases in which the same view has been taken are Sivagnanam Sorcaigar v. Ramasoami 
Chettiar, Gaxssh Rew v. Talja Ram Ras", Sest' aram Naidu v. Balakrishna Neidu*, Deraisve ri Strunadan 
v. Nandi ami Salvar", Scandararajan v. Saravana Piliei’, Sub!a Goundan v. Kr'stnamechari®, Renescani 
diper v. Venkatarama Åiyer!* and Vasired i Belechandrasckhare Varaprasad Bahecur v. Mallee Lakshmi- 


dimentient fote. was iua i Sathapatkiar v. Stoanarayana Pillai" which was decided 


gone 
ee 


I am not satisfied with all respect to the learned Chief Justice that this mode 
of treatment of the conflict between Rangaswami v. Krishnaypan® and Chinnu Pillai 
v. Kalimuthu Chetti? is correct. The fact that a Full Bench decision of four judges 
has not been accepted by another Full Bench of four judges does not certainly show 
that the former has ceased to be, and that the latter has, in its place, become, binding 
authority on the point. Nor does the mere fact that later Divisional Benches 
have accepted the latter Full Bench ruling and refused to consider themselves 
bound by the caulier Full Bench rulirg make any difference to the continuing 
existence of the conflict between the two-Full Bench decisions unless one of them 
is yep and the other cverruled formally and in an appropriate manner. It 

be that the latter Divisional Benches accepted the rulmg in Chinnu Pillai v. 
Kal imuthu Chetti? as settling the law under the impression that it was a ruling of 
five Judges and not of four. The very fact taat the J ent of Krishnaswami 
Iyer, J., who had dropped out of the case before delivery of Judgment was published 
in the Law Reports along with the opinions of the four other Judges may have 
created that impression. rhe course adopted by the learned Chief Justice of the 
time in directing the Judgment of Krishnaswami Iyer, J., to be published in the 
Law Reports was i haps ill-advised and certainly z. What his 
Lordship ought to have hs me was to constitute another Full Bench with some other 
Judge put in the place of Mr. Justice Krishnaswami Iyer for the re-hearing of the 
point referred: to the original Full Bench. This the learned Chief Justice failed 
to do and the result is that there is a conflict still continuing in the Law Reports 
‘which is bound to be embarrassing. The learned Judges in Sathapathiar v. Siva-- 
narayana Pillai!? were certainly justified in their treatment of the conflict as best 
suited their reasoning and their judgment. They were not bound by the later 
Full Bench ruling which never ould, or did, overrule the earlier Full Bench ruling. 
Whether the dissentient note struck in Sathapathiar v. Sivanarayana Pillai} is cr is not 
sound in itself is a different matter.- But, that it could well be struck by.the learned 
Jaden who decided that case does not appear to my mind to admit of any doubt. 

cannot agree with the learned Chief Justice that 
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‘inasmuch as Chinau Pillai v. Kal muthu Chetii’ had in numerous judgments extending over a 
period uf twenty years Deci sere tes ar atung ETEW it is with great respect, difBcult to under- 
stand the need for this further di ” À 


The need was felt by the learned Judges in Sathapathiar v. Sivanarayana 
Pillai? because they felt themselves and rightly, m my opinion, free to 
discuse the relative merits of the two Full Bench rulings of equal strength in 
Rangaswami v. Krishnayyan? and Chinnu Pillai v. Kalimuthu Chetti!, the conflict 
between which has not been so far settled by this Court. I wonder too 
whether any subordinate court of this State may not so long as the two conflicting 
Full Bench decisions prevail in the law reports without a settlement of the conflict 
by a fuller Bench feel free, as the learned Judges in Sathapathiar v. Sivanarayana 
Pillai? felt free, to choose for itself either+the one or the other of the Full Bench deci- 
sions as it pleases. The conflict between the two Full Bench rulings is, in my opinion, 
one which ought to be resolved in a proper manner in a case in which the question, 
on which the conflict exists, actually arises for determmation. As Leach, C.J. 
himself remarks in Seshamma v. Narasimha Rao‘, š 


“Tf a Division Bench does not accept as correct the decision on a question of law of another 
Dran Beachy hie oah en aa EATE R O oe Gare can ee 
which the rules of this Court provide. If this course is not adopted, the Courts subordinate to the 


High Court are left without guidance.” . 


So, in my opinion, if there are two conflicting Full Bench decisions of equal strength 
on any point, it is necessary that the conflict should be submitted to a fuller Bench for 
determination in any case in which the question on which the conflict exists docs 
arise for decision. If this course is not adopted, Courts subordinate to the High 
Court are left without guidance as to which Full Bench ruling to follow and which 
to reject. Even Judges of this Court may be left with no sure guidance as to which 
of the two Full Bench decisions to follow and which to reject and will accordingly 
be inclined to feel themselves free, as did the learned Judges in Sathapathiar v. Sivanara- 
yana Pillai? to choose either the one Full Bench ruling or the other as best suits their 
sense of reasoning with the result that confusion only becomes worse confounded. 
In my opinion there is no question of stare decisis such as precludes a consideration 
of the relative merits of the two Full Bench rulings by a Bench competent by reason 
of its numerical strength to pronounce upon such merits. Stare decisis in favour 
of Chinnu Pillai v. Kaltmuthu Chetti! may be a good ground for such competent Full 
Bench overruling the decision in Rangaswami v. Krishnayyan®. Stare decisis cannot 
be a ground inhibiting Judges of this Court or even Subordinate Judges from 
choosing for themselves between Rangaswami v. Krishnaypan® and Chinnu Pillai v. 
Kalimuthu Chetti! unless this Full Bench or a Full Bench of at least equal strength 
‘overrules the former decision and upholds the latter. Ifas I presume, stare decisis 
was the consideration which influenced the learned judges in Dharmarao v. Bapan- 
nagya" not to refer the conflict for determination by a competent Full Bench I can. 
only say that they failed in their duty to do so under a misconception that the 
principle of stare decisis forbade such reference. I may add that in this 7 case 
m the interests of early guidance to be afforded to subordinate courts as as to 
udges here and by way of an exception to the ordinary rule of practice that a Full 
ch ought not to busy itself with answering hypothetical questions I should have 
possibly been prepared to entertain the question on which the conflict exists and 
hear arguments of counsel thereon, had my learned colleagues been clearly simi- 
larly inclined. There has been no formal reference of the question to this Bench 
by the Full Bench of three Judges who earlier heard this appeal and in the actual 
circumstances of the course which the hearing of this appeal has taken I regret 
that an opportunity for the resolution of the conflict has not arisen in this case. 
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My regret stands further accentuated by the consideration that my learned brother, 
Viswanatha Sastri, J., is,on the merits of the question inclined in favour of Rangaswami- 
v. Krishnayyan! in preference to Chinaw Pillai v. Kalimuthu Chetti? although, regarding 
the case as one of stare decisis, to use his expression, —but in my opinion with all respect 
wrongly so regarding the case—he has felt himself not called upon to consider the 
question of conflict any further and to decide in favour of Rangaswami v. Krish- 
nayyan?, in accordance with thé inclination of his mind.” I for one do not 

eretical any expression of view in favour of the ruling in Rangaswamt v. rish- 
nayyan! and against the ruling in Chinnx Pillai v. Kalimuthu Chetti? in the view that 
I have expressed that there is really no guein of stare decisis for application in the 
present case. After all as pointed out in Broom’s Legal Maxims (roth edition, pp. 90 
and g1) the Rule of Stare decisis only means that where a rule has become settled 
law it is to be followed although some possible inconvenience may grow from a 
strict observance of it, or although a satisfactory reason is wanting, or although 
the principle and the policy of the rule may be questioned. The rule can in my 
opinion bear no application to a situation m which there is conflict between two 
Full Bench decisions of equal strength: The re-habilitation of the ruling in Ranga- 
swami v. Krisknayyan! as against the ruling in Chinaw Pillai v. Kalimuthu Chstti?, 
if that is going to be the result of any reference of the question to a sufficiently Full 
Bench for determination, will only mean the re-importation of the leaven of 
logic into a situation, highly illogical created by the ruling in Chinnu Pillai v. Kali- 
muthu Chetti2, If, on the other hand, the result of any such reference is to be the 
other way, we can then—but not till then—console ourselves with the tho ht 
that after all, law is not always logical and that what was wrongly treated as se ed 
law had indeed become the se law of the land so as not to imperil titles alread 
created. Whether the result is to be one way or the other is not a matter whi 
I can anticipate or on which I propose to express anything like a definite opinion 
of my own in the absence of arguments before us as to the relative merits of the 
two Full Bench rulings. ~ 

The next observation which falls to be made with reference to the present 
case is that all the three reported decisions whose mutual conflict has led to a Full 
Bench hearing of this appeal (the decisions in Marappa Gaundan v. Rangaswami 
Gaxndan?, Vadivalam v. Natasam* and Venkatapathi v. Pappiah®) related to suits simply 
for the recovery by the non-alienating co-parcener or co-parceners of his share or 
their shares of the particular item or items of joint family. property alienated by a 
co-parcener, without a prayer for general partition and not to a suit like the one 
‘in the present case which is for a general partition after setting aside the alienation 
impugned. The conflict between Marappa Gaundan v. aswami Gaundan? and 
Vadivelam v. Natasam* and between Vadivalam v. Natasam‘ and Venkatapatht v. Pappiah* 
does not, in my opinion, call for resolution in the present case in which the plamtiff 
has become divided from his father, the first defendant by the institution of a suit 
for general partition and in which the equities on the setting aside of the alienation 
in question must be adjusted aš between the members of a divided family. It is 
not disputed for the ident that the equitable principle of apportionment of 
a common burden over the several parcels subject thereto and belonging to tenants- 
in-common on which the decision in Vadioalam v. Natasam* rests mes appli- 
cable in the circumstances of the present suit, There is only one item alienated 
by the father prior to the insolvency and the only question which calls for consi- 
deration is whether although the plaintiff and first defendant were undivided at 
the time of the alienation, the binding portion of the consideration for the sale of 
that only item still remaining to be divided is not to be apportioned as the only debt 
now pertaining to. the family between the separated interests of the father and the 
son in the manner laid down in Vadioalam v.. Natasam*. It is manifest that the 
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answer must be in favour of the appellant and that this is quite sufficient for the 
-disposal of this appeal. 


Support for this manner of treatment and application of tho case in Vadivalam 
v. Natasam! can be found in the judgment of Jackson, J., sitting singly in Adinarayana 
Reddi v. Subbarapal Reddi*. There defendant 2, the father Ar i ern 3, sold 
to the defendant 1 the entire family property of himself and his son and defendant 
1 subsequently sold it to the plaintiff. Rs. 300, out of the consideration for the 
sale was found to have gone in discharge of mortgage debts binding on the family. 
The suit was decreed as to-the half share of the second defendant with a charge 
for Rs. 150 given over the half share of defendant 3. The learned Judge first observes 
in his judgment thus : 


“Tf a manager of a Hindu sells half the family estate for justifiable necessity the benefit 
must be distributed over the shares of the various members. At the same time, a manager can sell 
his own share for what he likes. 


The proper course is to divide the ç property by metas and bounds and to allot to the other members 
of the family their shares charged with the amount by which they have benefited by the liquidation 
of debts”. 


Then the learned Judge refers to Vadisalam v. Natasam? to the facts thereof 
and the decision therein and proceeds to say : 


“ In the present case the property should also be divided ; and defendant (3) would be entitled 
to his half share of the property sold, with Rs. 1 amount by which he has benefited 
on the di of the mortgages. The o half-share belonging to the second defendant must be 
regarded as sold to defendant 1 and ultimately to the plaintiff. 


The point to keep m view in working out these equities is that ax regards the vendor's own share 
tiie Couri Held hin bo his sále and are not in the least caicerned with the media of his 
fore the vendee on partition steps into bis shoes. Thee cade wcharsel wiih te eden ot ect 
obtained by the transaction ”. 


To a case like Adinarayana Reddi v. Subbarayal Reddi*, or like the present in which 
the entire family estate and all the members of the family are present before the 
Court, whether the suit be at the instance of the alience as in Adinarayana Reddi 
v. Subbarayal Rsddi? or at the instance of the non-alienating co-parcener as here 
plication of Vadivalam v. Natasam? is simple and casy.. In such a case, the 
Sac division by metes and bounds of the property sold, with charge given over 
the share of the non-alienating co- er for a proportionate share of the consi- 
deration proved to be binding is nd doubt the proper mode of adjustment 
of equities which gives effect to the two principlés of distribution of a common 
burden over all the shares of the co-parceners and the right of any co-parcener 
to sell his own share for what he likes, to use the language of the learned Judge who 
decided Adinargyana Reddi v. Subbarayal Reddi*, The limitations within which only the 
two principles can be given effect to in a suit for partial partition in which the non- 
alienating co-parcener secks to recover his share of the item alienated—a question 
which will be discussed and pronounced upon in a later portion of this judgnient— 
did not arise for discussion or decision in that case, even as they do notstrictly speaking 
arise for determination here. In this view of the matter, it is by no means strictly 
necessary to deal with the arguments of counsel addressed to us on the basis of a 
suit, pure and simpliciter, for recovery by a non-alienating co-parcener of his share 
= a specific-item alienated for consideration found partly binding. Since my 
a brothers have however chosen to deal with them and express their decision 
eee in view of the importance of the questions debated and the length of time 
spent by the Court over the ues relating to them, I shall not withhold my 
opinion on them but shall turn straight away and seriatim to the two lines of argu- 
ment of Mr. Venkatasubramania Ayyar. Of them, the first has, in its turn, a two- 
fold aspect. One is that it seeks to demolish both Marappa Gaundan v. Rangaswami 
Gaundan* and Vadivalam v. Natasam' in so far as they make advertence to a share 
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predicable as such in a member of a joint Mitakshara family in respect of any parti- 
cular item of the family estate. The other is that it seeks to affirm Marappa Goundan 

v. Rangaswami Goundan! and invalidate Vadioalam v. Natasam* as to the reasoning 

on which the former decision rests in holding an alienee of such an item from a 

co-parcener disentitled to any equities whatsoever. This reasoning, it is contended, 

is sound but has been wrongly dissented from in Vadivalam v. Natasam?. 

With reference to the first t of the first line of argument there is, in my" 
opinion, no reat force, although ere may seem to be, jf you take some of the lan- 
guess ot the learned Judges in the two cases in Marappa Goundan v. Rangaswami 

* and Vadivalam v. Natasam® literally. In the two cases alike, the learned 
Judeos did use the word ‘sharo’ as if it related to the particular item alienated 
y a co-parcener whereas the truth of thc matter in the eye of law is that there 
can be no share predicable in favour of a co-parcener in any item of the family 
property zo long as the estate continues joint. The argument in this aspect is, as 
it seems to me, however, only a verbal criticism. To employ the words of a certain 
observation of Sir George Rankin in Ramanna v. Jagannada* even a member of a 
Mitakshara family may sometimes’ be forgiven for speaking of his share as his 
“*1/grd share ”, 1/4th ox the like instead of using the more accurate but more ela- 
borate expression ‘“‘the shan which if’ a partition were to take place today would 
be 1/grd, 1/4th or the like”. Neither the learned Judges in Marappa Goundan v. 
Rangaswami Goundan! nor the learned Judges in Vadivalam v. Natasam* could reason- 
ably speaking, have been unalive to the basic principle of the Hindy Law which 
renders a share as such unpredicable in any item of the family estate with refer-* 
ence to any member of the family. They must be taken therefore to have meant 
by their use of the word “share ’ to use the language of the learned counsel for the 
respondent, only that interest in the entire family estate which if attempted to be 
exp in terms of an arithmetical fraction, can only be done by a fraction, no 
doubt defined as to its denominator by a number representing the actual number 
of co-parceners in existence at the date of alienation according to Chinnu Pillai v. 
Kalimuthu Chetty‘ or at the date of suit for partition by the alienee according to 
Rangaswami v, Krishnayyan* but as to its numerator undefined and incapable of pama 
defined in the form of a concrete figure representing the net divisible assets ti 
after. their ascertainment within the circumstance of the complete stock-taking 
of-a transaction of general partition. The essence of the difference between the 
j Judges in the one case and the Judges in the other remains however for consideration, 

m that the former refuse to recognise any equity on the part of the alienee to be 
worked out in the suit for recovery by the non-alienating co-parcener of his share 
of the property alienated, while tae Judges in the latter do recognise such an equity 
and work it out on the principle of apportionment of a common burden between 
two or more parcels subject thereto. The Judges in the two cases alike recognise 
the alienability for consideration in this Province of the share of a co-parcener in a 
joint family property and address themselves to the question of the equities available 
to the alience on a setting aside of an alienation by the co-parcener, as only partially, 
and not altogether, supported by consideration binding on the ily. 2 
they differ in their answer to the question, because they differ rather fundamentally, 
maintains learned counsel for the respondent, in their perception of the true nature 
of a co-parcener’s interest and the true effect of a conveyance by him of such interest. 
Here I agree with the learned counsel. N 

Before considering which of these two views is correct—which relates to the 
-second aspect of the first line of argument of Mr. Venkatasubramania Aiyar and 
the further allied question Whether and how far the working out of the equities 
in the manner laid down in Venkatapathi v. Pappiah* is sound, which relates to the 
second line’ of argument of learned counsel—it may not be inappropriate to refer 
a eee a a a a 
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to certain broad considerations more or less settled by judicial decisions or more or 
less indisputably emerging on principle which are relevant to this question of the 
working out of such equities and which I propose to formulate in the shape of the 
following propositions. : : 


(1) A gift or devise by a co-parcener in a Mitakshara family of his undivided 
interest is, ordinarily speaking and subject to an exception in the case of a manager 
in favour of small gifts to female relations on special Í occasions or for pious, chari- 
table or religious purpose, wholly invalid, void ia toto. This principle cannot 
be evaded by the undivided member ‘professing to make an alienatin for value, 
when such value is manifestly inadequate and inequitable’ vide Rottala Ranganatham 
Chetty v. Pulicat Ramaswami Chetti! : 


(2) That alienations of a co-parcener’s share even if for consideration are 
inconsistent with strict Hindu Law was laid down by the Privy Council as early 
as Suraj Bunzi Koer v. Shree Prasad Singh*, The principle is that the property of the 
family belongs to all the members jointly as to a corporation, in the words of Shearar, 
J., in Mahabir Persad v. Rampad* and no ode ok the individual members has any 
share in it which he can deal with as his property. In the well known and oft- 
quoe words of Lord Westbury in Appovier v. ara Subba Aiyan*t which have become 

e locus classicus on the point, according to the true notions of an undivided pro- 
perty in Hindu Law, the individual member of that family while it remains undi- 
vided can predicate of the joint and undivided property that he, that particular 

„member has a certain definite share. No individual member of an undivided 
family could go to the place of the receipt of the rent and claim to take from the 
collector or receiver of the rents a certam definite share. Appovier v. Rama Subba 
Airant. According to the strict theory of Mitakshara Law, each co-parcener 
has a proprietary interest in the whole of the co-parcenery property. No co- er 
can therefore alienate his interest in the property, without the consent of the other 
co-parceners (vide Mulla’s Principles of Hindu Law, ioth Edn. page 304). At the 
same time it seems to have been felt by Courts that in equity a person who had 
parted with his money should receive something in exchange. So in Deen Dayal 
Dhall v. Fug Desp Narain Singh" the alienee was given a right limited to compellin 
the partition which his alienor might have been compelled; had he been so ed. 
before the alienation of his share took place. E 


(3) According to the Law of Mitakshara as administered in the Provinces 
of and Bombay, and the Central Provinces, including Bihar, a co-par- 
cener of an undivided family may sell, sear ieee OF otherwise make an alienation 
for value of his undivided interest be it in the co-parcenery property as a. whole 
or in a specific item thereof or be it by way of a whole specific item without the 
consent of the other co-parcenera. In all the other Provinces a co-parcener cannot 
sell, mortgage or otherwise alienate for value his undivided interest in the joint 
family property without the consent of the other co-parceners and the father who 
was a CO with his minor son cannot give such a consent on behalf of his 
minor son. An alienation made by a co-parcener without the consent of the other 
co-parceners has been held to be only voidable at the option of the other co-parceners, 
the Sioa ns re setae himself not being competent to impeach it. all the 
Provinces in India, the undivided interest of a co-parcener in the joint family pro- 

erty may, during his life-time be seized and sold, in execution of a decree against 

im for his own debt; provided the attachment was made before his death, it is 
immaterial whether the sale is before or after death (vids Mayne on Hindu Law and 
Usage, 11th edition, paragraph 381). There can be little doubt as their Lordships 
of the Privy Council observe in Suraj Bunsi v. Sheo Persad® that all such alienations 
whether voluntary or compulsory are inconsistent with the strict theory of a joint 
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and undivided Hindu family ; and the law as éstablished in Madras and Bombay 
has been one of gradual growth founded upon the equity which a purchaser for value 
has to be allowed to stand in his vendor’s shoes and to work out his rights by means 
of a partition. As their Lordships further observe in the later case in Takman 
Dada Naick v. Ramachandra Dada’ Naick?. 


Se ee E ote ee a o i ple of Hindu Law shall be 
carried out to logical consequences as t are an exceptional doctrine 
established By J ae 


(4) As the purchaser of a co-parcener’s interests gets only an equity to enforce 
a partition, he takes the share upon partition subject to ai the liabilities in the 
hands of the vendor, as for example, a liability to pay the alicnor’s father’s debts. 
But where the alienation is itself in discharge of bin debts, the alienee cannot, 
in a suit for partition, be saddled with other family debts as any such condition 
would amount to a direction that the same- property be sold twice over for this 
p a position which no Court with power to apply the principles of equity 
could evep contemplate with equanimity. 
(5) The equity which a purchaser from a co-parcener acquires is enforceable 
by him alike as a defendant in a suit of the non-alienating co-parcener for general 
ition and as plaintiff in a suit of his own for general partition. That it is en- 
orceable by him as such defendant has been ruled by this Court in Daud Bervi- 
ammal v. Radhakrishna Aiyar® and Ramaswami v. Venkatarama? on the strength of the 
Privy Council ruling in Ramakishoge v. Jainarayana* notwithstanding the view to the 
contrary in Swhba Goundan v. Knshnamachari* and cannot be seriously doubted or 
disputed. : 


(6) The alienee’s own suit to enforce the alienation in his favour by means 
of general partition in effectuation of such equity as he obtains by the conveyance 
in his favour is not technically a suit for partition in the sense of the Mitaskshara 
Law and the decree which he may obtain for enforcing the transfer either m whole 
or in part b pen of the family property will not by itself break up the joint 
ownership of the members of the family in the remaining property or the corporate 
character of the family. On the other hand, the co-parceners objecting to the 
alienation may, without bringing a suit for general partition sue for a decree for 
their shares in the property alienated by the co-parcener. The distinction rests 
upon the ground that in a suit for partition by the purchaser, an account of the 
ale estate must be taken in order to see what interest, if any, the alienor possesses ; 
but as the co-parceners may wish to remain undivided amo th ves, not- 
withstanding an alienation $ one of them of his interest in the joint estate asa 
whole or in any item thereof, which does not per se bring about a disruption of 
status, they are entitled to confine the suit between themselves and the. 
purchaser to the property in dispute. This is, in fact, a well-established exception 
te the rule ordinarily obtaining against partial partition although it is not as well- 
established whether the result of such a suit which, while affirming the unauthorised - 
alienation as to the alienor’s own share, repudiates it as to the remainder, is to make 
of the share or shares of the property alienated which is or are recovered by the 
non-alienating co-parcener or co-parceners, his or their separate property or to - 
leave it as joint family property still. On the other hand, he is competent to the 
non-alienating co-parcener or co-parceners to exercise his or their right of interdict 
against the unauthorized alienation and sue to recover the entire property alienated, 
in which case, if the suit succeeds, the property is got back for the family as its estate. 

(7) Wherein the suit for general partition with the alienee either as plaintiff 
or as defendant, as mentioned supra, his right is worked out by allotment to the 
alienor’s share of the very item alienated as it may have been, whether in whole 
or ‘in part, or by allotment to the alienor’s share of other items, after ascertain- 
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ment of the not divisible residue of the family assets with due provision made for 
all binding family obligations, and in full guid pro quo for the consideration paid 
which is wholly not bindmg on the joint family, there dre no further equities to be 
adjusted even as there will be none a fortiori where the consideration is-wholly 
binding on the family and the alienation is to’ be upheld wholly. An alienation 
may be upheld in its entirety though the necessity was only partial, in other words, 
even though the whole consideration received was not for a necessary purpose 
or for the discharge of antecedent debts. Where the necessity for a particular 
sale is only partial, is. where the money required to meet the necessary p s3 
is less than the amount sought to be raised by the sale, the real question for deter- 
mination is whether the sale itself is one justified by legal necessity. The reason 
for this is that it is not always posible for the managing member to sell just that 
share of the family E A E A ee ae T 
to clear the debts whi are binding. But in a case where the circumstances only 
disclose a partial Po the sale will however be valid only where the purchaser 
acts in good faith and after due enquiry, and is able to show that the,sale itself is 
justified by legal necessity, though he is under no obligation to enquire into the 
application of any surplus of the consideration. 


(8) The question of equities can only arise where the alienation in question 
is to be found i supported and partially unsupported by necessity, or, in 
the case of the father alienating, by antecedent debi Any such question can only 
be pant and parcel of the law of restitutio in intspgrum which requires that a person 
ought not, after setting aside an alienation, to permitted to retain the benefit 
of the consideration received thereunder. 

(9) Any equity can only be given effect to euler: to equitable principles 
not exceeding the limits set by law, as otherwise it would cease to be an equity, 
in the language of Lord Blansburgh in the Privy Council in Nagappa Chethar v, 
Brahdambal Ammanit. In that case the Privy Council upset the decree of the High 
Coyrt which had with reference to the vali rtion of the consideration for a sale 
of an impartible zamindary by the father enged by the son, directed the ascer- 
tainment of a fail Se es number of villages out of the total number sold, in 

‘order to uphold the sale to the extent of such proportionate number. The course 
adopted by the High Court was condmned by the Privy Council as tantamount to 
1 ing the parcels sold with a view to making a new bargain between the parties. 

imilarly when in Musit Ulla v. Damodar Prasad? the High Court disapproved of a 
like direction by the trial Court as an unworkable decree, the Privy Council ex- 

-pressed its concurrence with the view of the High Court. 


. It is with these broad considerations borne in mind that we have to consider 
the question of working out of equities in favour of an alience from a co-parcener 
under a transaction which is only partially supported by baang consideration. 
The’question is by no means admitting of an easy answer and for resolution 
of the conflict between the decisions in Mar Gaundan v. Rangaswami Gaundan?, 
_Vadivalam v. Natasam* and Venkatapathi v. Pappiah* in the light of and without pre- 
judice to the propositions above formulated. Why I say ‘in the light of and without 
prejudice to the propositions above formulated ’ is because I consider it no 
-~ of the province of this Full Bench, in spite of its strength of number to do ER iek 
by way of upsetting settled law for the purpose of settling conflicting law. As I 
think, we ought, on the other hand, to lay down the law on the point under consi- 
deration, consistently and not inconsistently with the law undisputedly prevailing 
on allied points. True it is that consistency on abstract grounds of lcgic cannot 
always prevail in the realm of Judge-made law. It may also be that as said by 
Lord Halsbury once, Law is not a logical scierce. But if that dictum of the learned 
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Lord cannot, as appa from Rangaswami- Gaundan v. Nachiappa Gaundan! avail 
as a source of consolation for presuming an illogical.extension of principle in inter- 
Preting the existing casc-law on a subject it can- T be doubted or ted that 


pan logical spplicstoay and extensors of existing legal- ion aa should stand - 


all illogical applications and extensions of le should 
‘Stand discouraged. So much is in my opinion required -for t heal y, if slow 
and gradual, broadening out from p ent to precedent which is of the casence 


-of the living mechanism of a system of justice governed by the authority of decided 


Now, the wider argument of Mr. Venkatasubramania Aiyar is that the holder 
-of a mere equity like the alience from a co-parcenet can invoke no equities to his aid 


the non-alienating co-parcener to set aside the alienation when the 
Court finds it to be ported only by binding consideration. When 
‘such an alience is d ta person who kan acquired only an equ, what b 


meant however is, not that he has no legal interest whatsoever in the 
alienated such as entitles him to equities on the setting aside of the deen wi 
‘reference to the binding part of the consideration, but that for.the materialisation’ 
-of such interest in the property which he can properly call exclusively his own, he 
is bound still to- take steps whether in a suit of his own or in a suit for general partition 
instituted by the non-alienating co-parcener or co-parceners. Equities arise be- 
‘cause of the partially binding character of the transaction and do not stand excluded 
because the title of the alienee is not at the very inception a perfect right to a specifie 
item. The title may be inchoate in the sense that in the allotment at a general 
ition he canot claim the item as his own or mesne profits thereon as from the 
‘date of the alienation. The title may be defeasible or even turn”out illusory in the 
-sense that on allotment at the general partition he may get other item or items, 
-ot nothing at all in substitution. But subject to such infirmities, he does certainly 
derive from the alienation a legal right not.a bare right in personam to use the 
language of Bakewell, J., in Manjgyya v. Shanmuga? but a right to something mych 
nearer to real ‘property than a mere claim . to partition, to use the 
language of Wallaces J., in Narayana Sah v. Sankar ‘Sah?, som i ific, 
existing and, definite’ in the language of Lord Justis James in the Privy G uncil 
in Tuffezzool Hossain Khan v.. Rughconath Pershad*. Qn the non-alienating 
-co-parcener or co-parceners seeking to recover his share or their shares of the specific 
-property alienated the question is whether he is not entitled to put forward-any 
‘equities at all, as arising with reference’ to the portion of the consideration found 
binding. If the non-alienating co-parcener or co-parceners is or are permitted 


‘to recover his share or their of the. particular property. alienated without ~ 


an adjustment of equities, not only will he or they be thereby allowed undue ad- 
-vantage but there will also be no further occasion afforded to the alienee to enforce 
‘equities. Just as in:a later suit for general'partition by him, he cannct, if aa I think 
Sourimuthu v. Pachia Pillai’ and not ‘Kandaswami Udayar v. Velayudha Udayar* py 
-down the correct law, ask for allotment to his alienor of the share recovered which 
-will have become his ER property, under Chinna Sanyasi v. Suriya, Fanem 
‘y, Periya 'Munuswami® and Soyrimuthu v. Pachia Pillai notwithstanding Wallace, J.’s 
„view to the contrary in Davud Beevi v. Radhakrishna’ so too he cannot ask for the 
-adjustment of equities either.’ On this question of wor: out of equities, ue 

“the position in law might well be different if the Courts did not recognise the i 
to partial partition at all on the part'of the non-alienating co-parcener or 
‘parceners. That right being there, the‘only question is whether there is anything 
unjust in allowing to the alience such Adjustment of the equities arising oyt of the . 
` partial ae of the transaction ‘as ‘is possible in law in the vety, suit for =. 
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partition instituted by the non-alienating ep ales or co-parceners. In my 
opinion the answer to the question must be in the negative. 

_ Even in Marappa. Gaundan v. Rangaswami Gaundan’ relied on by:the. learned 
advocate for the respondent the equities of the alienee were not negatived on the- 
ground that he was the holder of an equity only. The quéstion that.arose_there 
was ‘whether Rs. 120—out of the price paid by the defendant to the: plaintiff’s. 
father having gone to discharge a mortgage debt which the plaintiffs also were- 
bound to pay, their interests in the property comprised in the sale by their father- 
should be held liable for their share of the Rs. 120—namely Rs. 80—. In negativing 
the. liability, Subramania Aiyar, J., who delivered the dget of the- Court, con-- 
sisting of himself and Boddam, J., first makes the following observation :— : 


. “In making the pu the defendant was with reference to the plaintiffs but a vohmteer,. 
“and he cannot, as pases? elt Me le E EE o Ra E a o 
this sum was applied towards the discharge of their joint debt. (Cf. Soaganga Zammdar v. 


It is riot quite casy to understand precisely what the learned Judge meant by the 
use of the word ‘volunteer’ in the sentence quoted. Nor does a reference to- 
Sivaganga Lamindar v. Lakshmana? remove the difficulty of obscurity involved in his- 
observation. In this last case, in execution of a money decree obtained against the- 
holder of an impartible zamindari a creditor attached certain immovable property,. 
a portion of the zamindari, which he described as property of the debtor. This 
was sold by the Court and purchased by one La . A suit having been. 
brought by a son of the judgment-debtor after his father’s death to recover the 
property from Lakshmana, it was held that all that Lakshmana acquired was life 
interest of the judgment-debtor in the property and that, therefore, the plaintiff 
was entitled to recover. As appears from page 197 of the report the purchaser- 
` scems to have Gontended that as his purchase money was applied to pay off the 
debts on the estate for which the zamindari and the plaintiff were liable he in equity- 
was entitled cither to have-possession of the property bought or to hold the property- 
until he should be recouped with the arise money. The contention was- 
repelled by Kernan, O.C.J., thus : ` ; Bea 
“ J do not seo what equity the pui ‘can have. Hedidnotgetan ami t = 
ois ila age Ail tot i To made a bad speculate, a a 
account of the death of the zamindar, but if he had Hved, the purchaser by having possession. 
of the zxamindar’s residue would be able to make moncy from his bargam ”. 
At pages 200 and 209 of the report which are part of the judgment of the other- 
learned. Judge, Muthuswami Aiyar, J., this is what we find : 


“ Another contention is that if the appellant’s title to the zemindari is declared, he’ should be 


be 7 
If the zamindar had lived long it would have been a speculation than a losing specy-- 
lation, In the event which has occurred, it has tied out to bo a losing speculation. I do not seo- 


` + It is difficult to find any parallelism of facts between the case in Sivaganga' 
Ramindar v. Lakshmana? and the case before the Court in Marappa Gaundan v. Ranga-- 
, swami Gaundan* such as justifies the use to which in the sentence quoted from the 
later case the decision inthe earlier was sought to be put. Perhaps all that was. 
meant by the learned Judge (Subramania Aiyar, J.) in the later case was that 
‘i£ tho Court came to the adnclusion that there was no justification for the sale by 
“the pamira pee the purchaser sees aa ae ee a a 
standing that the purchase money may have app in discharge of bindi 
debt. I am not satisfidd that the legal position diated thus by the learned REA 
is really correct. Whatever that may be, proceeding further, the learned Judge- 
observes thus : _ N : oe E R a 

“ Even if there were any.doubt as to whether the defendant was a volunteer óno must hesitate - 
Nn Ee ae ee ee ee o ie, 
- ‘inconveglence which is likely to arise in giving effect. to.it? Now a sale of joint property by‘a cos- 
B 1899 I-LR. 23 Mad, 89., Si and 201: 2 
a; f 3) LLR. 9 Mad. 1 at pp, 197,200 ` ~~~ 


parcener though made without legal necessity is in this h valid to the extent of the vendor’s 
share, $ that share is worth the whole the amount paid by the vendee as the price 
than the price 


why get anything more?’ Next suppose that the share is worth 
The vendee cannot in such a case reasonably ask for a charge for more than the difference 
the real value of the share which he gets and the ‘ be had actually paid. It is scarcely necemary 
to say that questions as to such valuation are often not > of easy and satisfactory 


| 


to repudiate the transaction altogether his remedy is only against the vendor in a suit for the return of 
the paid on the ground that the consideration for the payment failed. This view will on the 
one avoid all neceaity for an enquiry into matters alluded to before and on the other tend To ote 


as a check on a disposition on the part ative persons to enter with same co-parceners into 
transactions calculated to affect the rights of other co- who - are not parties thereto. The 
contention of the defendant is clearly and cannot be accepted”. 


some co-parceners and speculative persons who: may enter into transactions with 
them prejudicially to the interests of the other co-parceners who are not parties 
thereto. The conclusion reached by the Court in that case was, that the vendee 
must cither.be content with the vendor’s share if he wishes to stand by a sale valid 
only e or must sue the vendor for the return of the price, paid on the ground 
of failure of consideration if he wishes tọ repudiate the transaction altogether. 


During the ent as well as for some time thereafter, it seemed to me that 
this view might wall be accepted as based on the whole on considerations calculated 
at once to preserve the interests of co-parceners in family properties and to ensure 
a rough and ready rule in the administration of justice. It also semed to me that 
the conclusion reached by the learned Judges in Marabpa Gaundan v. Rangaswamt 
Gaundan} as to the remedy to be pursued by the alience in a case where the alie- 
nation might not be binding on the family was on lines impliedly, if not statedly, 
similar to what a Full Bench of this Court in Baluswami Aiyar v. Lakshmana Aiyar*, 
adopted in dealing with à suit for specific performance of a contract for sale by the 
managing member of a joint Hindu family found not to be binding upon the other 
members of the family, the purchaser in such,a case having been held not entitled. 
to enforce specific periecmiaice of the entire contract, but if he was so minded, ta 
have such performance on payment of the full consideration for the share of the 
alienor only ; there was nothing wrong as I thought in the rinciple of the ruling 
in Marappa Gaundan v. Rangaswami Gaundan? above aver to. 

I have, however, on a closer consideration of the matter since reservation of 
judgment come to the conclusion that there would be grave and serious injustice 
involved in refusing~altogether as that ruling does equities to the alienee with 
reference to the binding part of the consideration for the sale in his favour while 
allowing the non-alienating co-parcener or co-parceners to suc for his share or their 
shares of the property alienated. After all, if the alienee should think that working 
out of equities in the suit for partial pa:tition by the non-alienatmg coparcener— 
whatever the mode of such working out may be—which is another question might 
not be altogether as.much to his advantage as working out of equities in a suit for 
general partition, it would be open to-him to file. suit and ask for stay of 
the coparcener’s suit till the disposal of his dwn di’ o a joint trial of both by 
appropriate application. If he does not do so, but wants in the co-parcener’s 
suit itself a working out of equities, is he to be refused such working out ? Viewing 
the matter from this standpoint I must repel the argument of Mr. Venkatasubra- 
mania Aiyar so far as it is directed to a re-affirmance of the ruling in Marappe 
Gaundan v. Rangaswami Gaundan?. : E 


ie 
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The question then is whether assuming Marappa Gaundan v. Rangaswami Gaundan 
to be unworthy of acceptance, the ruling in Vadivalam v. Natasam? suffers, as contended 
by the learned counsel for the respondent from any serious legal infirmity such as 
would invalidate it and entail its rejection as well. It is contended by council 
that the infirmity about the decision 1s two-fold ; (1) in that it rules that it cannot, 
be doubted that a co-parcener is entitled to part with his own share in any family 
property for any consideration he pleases. (2) in that it holds that it is equally 
clear that as-between the vendor and the vendee in the absence of any contract 
to the contrary the consideration for the sale will.be apportioned between all the 
items of property sold in cases of dispute. : 


In order to prove the first infirmity said to beset the decision in Vadivalam 
v. Natasam* counsel relies on the Full Bench ruling in Rottala Ranganathan Chetti v. 
Pulicat Ramaswami Chstti* to the effect that the principle that no co-parcener can make 
a gift of his interest cannot be evaded by the undivided member professing to make 
an alienation for value, when such value is manifestly inadequate and inequitable. 
Counsel contends, therefore, that a question as to the proper consideration for the 
alienation of a co-parcener’s interest 18 not a matter with which the other members 
of the family are in no way concerned. The learned Ju in Vadivalam v. Natasam* 
it is urged, erred in holding that a co-parcener is enti to part with his own share 
in any family property for any consideration as he pleases. _ 7 

In order to make out the second infirmity the learned advocate for the respondent 
has drawn our attention to a series of decisions beginning with Desndayal v. Fug 
Narain Singh‘ and ending with the two decisions of this Court reported in Krishna- 
murihi Iyer v. Nataraja Aiyar* and Subbiah v. Venkateswaralu*. Counsel contends that 
all that the alience from a co-parcener uires being an equity to work out his 
rights standing in the shees of his alienor, the learned Judges in Vadivalam v. Natasam? 
are wrong in assimilating the case in question to a case of a sale of more items of 
property than one in which as between the vendor and the vendee in the absence 
of a contract to the contrary the consideration will be apportioned between all 
such items in cases of dispute. í 


It is urged that Vadivalam v. Natasam? is only the logical consummation of the 
fundamental misconception first ventilated in this Court in Venkatachala v. 
Chinnayya” that a share in any item as such of joint family property alienated 
by a co-parcener isat all capable of passing to the alienee. This, it is said, is 
opposed to Approvier’s case®, The decision in Venkatachala v. Chinnayya? it may 
be mentioned, is the very first case which was relied on before us by the learned 
advocate-for the appellant in the course of his argument and there is no wonder 
that the argument for the respondent has been directed to a prominent attack 
against it. In order to appreciate the relative arguments of counsel on both sides 
in regard to this decision, it may be necessary to know what exactly the facts of the 
case were. ‘The facts as well as the actual decision are stated as follows by Bashyam 
Aiyangar, J., in Ayyagiri Venkatramayya v. Ayyagiri Ramayya® quite correctly, if 
I may say so with respect. : i 

“In that case, the vendor (one Subbaraya Mudali) as one of two co-parceners was entitled 
to a moicty of the joint family property: He sold one entire village and put the purchaser in posesion 
thereof. After the death the surviving co-parcener brought a suit to recover his ane 
half share in tHe village. The purchaser resisted the suit on the ground that the entire formed . 

W. 


less than a moicty family pro and therefi the 
to vest in him the whole village. Though dt ti eccauecl’ «thar tactic operate 


Srey Te a ce ee estate in his share which he may at any time convert.into an estate in 


property 
overruled on the ground that though the extent and value of the village in question was Ips than the 
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-extent and value of = moiety of the entire family property, yet as the vendor titled only to 
cee a dele ee ee ee Po 


In the course of the judgment in that case, Venkatachala v: Chinnayya' there ' 
occurs the passage at page 170 of the report to this effect: ` - 


“ The estate of each co-parcener gives him only the right to enjoy a fair proportion of the benefits. 


-of the whole family property in common with the other co-parceners. But as respects the 


tary right to the corpus of the property, there is a perfect unity of title which makes the co-parcenery 
1 so cabral of ie nature of a Vent aan, ead vor a pae ien PEA MAE continue 
seized one and the same title of the whole and every portion of the property alike, the law 
TE EEP EE Eo parea fo Dold poeton and manage for joint benefit of bi 


_ By the sale in the present case, therefore, the vendor, Subbaraya, could not in our judgment 
transfer to the first defendants father a valid title to any specific Ton of the joint family 
but only to bia benficial tate aa an undivided co-parcene with the incidental right of i 
and it follows that the first defendant is not entitled to more than the moiety of the lands whi 
were alone the subject of the contract of sale.” F 


Mr. Venkatasubramania Aiyar’s.complaint is that while the law is correctly stated 
in the rest of the passage quoted the deduction made from it as expressed at the 


„end of the passage namely 


“ that the first defendant is rot entitled to more than the moiety of the village lands which 
were alone the subject of the contract of sale ” 
is erroneous. That is why, says counsel, the Court in dealing with the argument 
for the defendant-appellant that a half of the purchase money should be made 
good to him, observéd : 


“ Had any portion of the purchase monty . . ... . been expended . . . . for 
the benefit of the joint estate the plaintifs legal right to posession might upon equitable grounds 
have been decreed subject to the refund of the purchase money . . . . .” 
Counsel in effect contends that the case cannot be regarded as authority for anything 
more than the proposition as stated by Collins, C.J. and Muthuswami Aiyar, J., 
in the Full Bench case in Rangaswami v. Krishnayyan* where after referring to Veera- 


| stotmi Gramani v: Aypaswami Gramani® as well as Voenkatachala v. Chinnayya', the 


learned Judges observe : f 
Ee E a e ar cal eo Wa AACA aia aran aii 
t » bu to estate as an ivi 
o tareata with the incidental right 4 partition ”. 

It is also contended by Mr.,Venkatasubramania Aiyar that the case in Vadi- 
valam v. Natasam* which reflects the error of- Venkatachala v. Chinnayyat 
in so far as it proceeded not on the basis of a suit for general porr on and 
of the stock-taking incidental thereto as the proper remedy for an alience from a 
co-parcener but on the basis of a fractional iterest in the alienated item as unim- 
peachably conveyed in presenti to the alience which corresponds to the quantum 
of interest of the coparcener in the entire property of the co-parcencry is i vitiated 
by fundamental error. It is also pointed out by the learned counsel that the idea 
of a tenancy-in-common resulting with reference to an item of property alienated 
from the fact of the alienation as held in Subba Rao v. Ananthanarayana Ayyar* to 
which one of the Judges who took part in Vadivalam v. Natasam‘, Sundara Iyer, was 
a patty ie at the root of the decision in Vadinalam v. Naiasam* and that such an 
idea does not really hold the field on account of later decisions as well as earlier. 
‘Reference is made in this connection to paragraph 386 of Mayne on Hindu Law 
and Usage, pages 487 and 488 and to the footnote ‘W ° im particular at the later 


page. The paragraph runs as follows :— 
“ Where the transfer is of an undivided interest in the whole of the family property the transferee 
will get whatever may be allotted to the transferer’s sharo in a suit for partition. A 
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Tn all the alienee acquire an interest in the property so as to become a tenant-in- 
a E ai family entitled to posesion but only an equity to stand in his 
-vendor’s shoes and to work out his rights by means of a partition.” 

The footnote refers to Suraj Buasi Koer v. Sheo Pershad+, Manjaya v. Shanmuga?*, 
Maharaja of Bobbili v. Venkataramanjulu? as dissenting from the dicta to the contrary 
.in certain other cases also referred to in the footnote. Reference is also made by 
‘Counsel to the view of Sadasiva Aiyar, J., in Squudararajan v. Arunachalam Chetti* 
Sadasiva Iyer, J., being the other learned judge who had taken part in Vadioalam 
v. Natasam*. So, learned counsel contends that the decision in Vadwalam v. Natasam® 
must be taken to have been bale eae coloured by notions of joint tenancy and 
tenancy-in-common derived from ngli law which are not by their nature strictly 
speaking applicable to the case of a jomt Hindu family of which one co- er alic- 
nates his interest in a particular item of the family property. Iam inclined to think 
that these points of criticism levelled by learned counsel against the reasoning of 
the ruling m Vadivalam v. Natasam® are entitled to great weight. Assuming so, the 
question still remains whether the decision itself is wrong as contended by: the 
‘learned counsel or can be supported, notwithstanding these points. 


It is difficult as I have already observed to hold, so long as the view declared 
by a Full Bench ruling of this Court in Iburamsa Rowther v. Thinwenkataswami Naick", 
in accordance with practice and precedent going back to Venkatachala v. 
Chinnayya," prevails that the co-parceners objecting to the alienation may, — 
without bringing a suit for general partition, sue for a decree for their shares in the 
property alienated by a co-parcener, that the equities arising out of the partial 
“character of the validity of the transaction should not be taken into consideration 
at all by the Court in such a suit. Where one of two co-parceners makes an un- 
authorised alienation, surely the other co-parcener may either exercise his right 
-of interdiction and sue for the recovery of the entire property alienated or affirm 
the alienation to the extent of the share of the vendor and sue for the recovery of 
‘his share. If he does the former at the option of the alience, he might be given 
an unconditional decree for possession with lib to the defendant alienee to 
work out his viele in a separate suit for partition (vide Iburamsa Rowther v. Thiru- 

i Natck®, Hardi Narain Sahu v. Ruder Perkash Misser® and Suraj Bunsi 
Koer v. Sheo Parshad*) or he might be given a decree conditional on refunding the 
‘amount found binding on the family on whose behalf clearly he is suing, as in the 
case of widow’s alienations sought to be set aside by reversioners, or Karnavans’ 
alicnations sought to be set aside by junior members of the tarwad, or.dharma- 
karthas’ alienations sought to be set aside by the succeeding dharmakarthas or 
Guardians’ alienations sought to be set aside by or on behalf of the ex-ward or the 
-ward respectively. Even where he chooses to affirm the sale as to the alienor’s 
share and sue for his own share, does it not look prima facie equitable that he should 
be made liable for his proportion of the consideration found to be binding ?. 

True, prima facie, it does look so, as a matter of off-hand ity of reasoning. 
But then this overlooks what Subramania Aiyar, J., rightly points out in Maiappa 
Gaundan v. Rangaswami Gaundan® namely, the possibility that the share sold is worth 
much more than that for which it is sold, and the hardship which that way arises 
to the other co-parceners to whom the value of the vendor’s share is by no means 
a matter of no concern having regard tot he Full Bench ruling in Rottala Ranganathan 
“Cheki v. Pulicat Ramaswami Chetti1°. Further, the working out of equities ina 
‘suit concerning a particular item of family property alienated by a co-parcener and 
the valid portion of the consideraton for the alienation thereof involves the difficulty 
‘that the portion of the property recovered by the non-alienating co-parcener 
‘may not be liable for other debts of the family ifsuch portion possibly becomes, 
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as a result of the decree in the suit the separate property of the non-alienating 
‘co-parcener. In fact if regard is had to the strict theory of Hindu Law, that the 
_-alienee from the co-parcener acquires nothing more than an equity, working out of 
‘equities otherwise than in a suit for gencral partition by him is not to be permitted 
to him at all. Moreover it cannot be denied that-the more’ satisfactory mode 
after all of working out of equities is furnished by a.suit for general partition in 
-which the net divisible residue can be ascertained and.an allotment can be made 
thereafter to the share of the alienee as standing in the shoes of the alienor. It 
cannot be disputed too that a suit of the non-alienating co-parcener for partial 
partition is not liable to be converted into a suit for general partition at the instance 
of the defendant so that the more comprehensive working out of equities as in 
a suit for general partition may be adopted. Referring to the decisions in Aypagin 
Venkataramayya v. Ayyagiri Ramayya! and another decision cited before them in 
Iburamsa Rowther v. Thiruvenkataswami Naick? the Full Bench observe in their judg- 
ment at page 275 of the report thus: 


“ Those cases however do not Jay down that ee een could 
be driven by the purchaser from sharer to institute a suit for partition ”. - 
Having regard to these several considerations, I am of opinion that although so 
dong as a suit for partial partition at the instance of the non-alienating co-parcener’ 
stands recognised in law, there must, inevitably, be a corresponding working out 
‘so far as possible, of partial equities, only ining to the particular item alienated 
and depending on the ial character of the validity of the consideration for the 
alienation of such item, such working out cannot be on the basis adopted in Vadizalam 
v. Naiasam® however equitable prima facie such basis may seem. 
In a case decided by a Full Bench of this Court, Narayana Sah v. Sankar Sah 
the breach in the water-tight compartment of ancient Hindu Law relating to pro- 
fe of a jomt Hindu family evidenced by the gradual development of the case- 
w connected therwith has been noticed'in some detail by Wallace, J. and Ananta- 
ishna Aiyar, J. Wallace, J., also refers in his judgment in that case to the way 
in which the breach has become widened with reference to the present state of law’ 
in the case of an insolvency of a co-parcener. The question in the Full Bench 
case was whether when there had been a partition of one or more members in 
a joint Hindu family, the other members remaining united, is this partition to be 
taken into account in determining the shares due to the various branches in a subs 
quent partition as laid down in Manjanatha v. Narayana or should the subsequent 
partition be made rebus sic stantibus at the time of such subsequent partition. The 
Full Bench answered the question in the manner laid down in Manjanatha v. Nara- 
yana*, Coutts Trotter, Cy. in his judgment observes at page 5 of the report < 


yyangar 
no member of a co-parcenary can be said to 


i 
$ 
; 
; 
E 
: 


a notional partition of the whole property including all the members, with the corresponding legal 


Wallace, J., at pages 15 and 16 of the report observes : 


“I do not think the conclusion can be resisted that, as the law stands, it involves the proposition 
that a co-parcener and can transfer something- much nearer to real property than a mere 
claim to partition. It is an interest in property, indefinite from the point of view that it may fluctuate 
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in extent from time to time, but definite and ascertainable at an} particular point of time, and actually 


made definite and ascertained by the act of the and using it for his benefit, and 
holding itas agairt the poiscmion and twe Gf it sich the joint ily as a whole is entitled. The 
act of alienation makes definite the indefinite interest which the co-parcener has and fixes it is- 
: any internal change within the joint family or by any of the rules of Hindu Law about. 
devolution on death. “So far, the Courts have not so far as to hold that an alienation per se is- 
such an expremion by the allenor of his unequivpcal intention to separate as i sufficient to effect a 
severance of the alienor from the joint family, and at present the law is that the alicnor, in spite of the 
alienation, remains z member of the joint fancy, A ni Venkataramayya v. Ayyagi i Ramayza' al 

the suit by the alienee for partition would ly sever an alicnor entirely from the joint 
gpd the alience must always sue for partition of the alienor’s whole sbare, ajanra v. image 
Anantakrishna Aiyar, J., at page 20 of the report points out : 


-7 “The Hindu Law texts do not -contemplate cases of partial partition—partial, cither as regards 
the pro tbe divided, or partial; ax teuarda the co Perner whe ck to eee aici, But 
such i partitions have been taking place for a long time and the law relating to the same is. 
practically Judge-made law ”, ” 

The learned Judge proceeds further to remark at page 23 : 


, 
- 


-made law. Such law was moulded out of considerations of principles of equity. 
Therefore, one has to look to principles of equity in adjudicating on ‘questions relating to partia? 


Then again at age 25 of the report referring to the dictum of the Privy Council in 
Lakshman v. Ramchandra*, namely :— f 


“ The question therefore is not so much whether an admitted princi of Hindu Law shall be 
carried out to its a y logical consequencs 2s what are the its of an exceptional doctrine 
established by Jurisprudence.” . 


The learned Judge remarks : 

“The Hindu Law text-writers knew nothing of partial partition. Therefore the thoeory and: 
incidents of joint family and joint family property according to the genius of the Mitakshara are not 7 
the sbouk! govern us but it ia the nature and extent of the salable i 
relating to partial partition i by modern dechions that have to be really comiderct pea 


I must E my respectful concurrence with the mode of approach adopted 
-by all the learned Judges of the Full Bench on the question referred to them for 
decision as well as in particular with the remarks of Anantakrishna Aiyar, J., on 
the true character of the doctrine of ial partition and the considerations of 
equity which have to be borne in mind by Courts in dealing with cases of partial 
partition. r i 

The result of my consideration of the case, so far, ig that, -in my opinion, the 
equities arising from out of the partial character of the validity of the co-parcener’s 
alienation must not be left out, as was done in Marappa Gaundan v. Rangaswami 
Gaundan* but must be worked out, not however, on the basis laid down in Vadinalanr 
v. Natasam®. The question then is whether they should be worked out as laid 
down in Venkatapatht v. Pappiah®. . f 

Before dealing with this question I propose to say a few words more in 
to the contention of Mr. Krishnaswami Iyer that the equities must. be worked 
out in the manner laid down in Vadivalam v. Natasam’. ‘The learned counsel for 
the appellant has sought to fortify his position by maintaining that Vadivalam v. 
‘Natasam® which is the pri authority in his‘favour has been accepted as good 
law in later decisions of this Coit down to Venkatapathi y. Pappiah® as well as, in 
a way, by the Privy Council in Masit Ullah v. Damodar Prasad’. Of such decisions 
of this Court the one important decision which calls for consideration is Sestha Rama 
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Naidu v. Balakrishna Naidu’, That was.a case decided by Wallis, J. (as he then. 
was) sitting on the Original Side of this Court. . The suit in question was one 
brought by the plaintiffs who were the sons. of the first, defendant, for a cancellation. 
of the alienation: of their father and for partition. . Dealing with the alienation 
of item 5, the learne¢ Judge held that out of the total consideration of Rs. 850,. 
therefor, Rs. 414, had been accounted for as for purposes binding on the family 
while Rs. 426 was left unaccounted for. The learned Ju was prepared to allow 
the alicpation to the extent of Rs. 414, and in dealing with the equities to be worked 
out with reference to Rs. 436 the learned Judge observed at page 610 as follows : 


necessary 

ment to the alienee of the amount was held binding. Iti hawever, contended that this ts mot 
the way to deal with an alienation by a oo-parcentr where th t alienation is only partially 
Binding Lecuise ketding to the law now estaokuhed in tha presidency such analicn dan E in any 


Ee altogether of the nimi of Ra -414 which War Be have beei advanced by him fr 
binding on c joint family, As regards this sum—there is the decision in Ma appa Goundan: 
S. Rengaswaxd andan". before the decision illai v. i i 


m 
Sy Sandara Alyar and Sadasiva Aiyar, JJ. in a sarap a a A 
can appear to rest on i t appears to me that ight 
a ae a eet eee : 
this case. That one-third share must of course be burt ened with a one-third of the joint liability 
the family for Rs. 414 : but there is no reason so far as I can sce why the shares of the other co- 
should not be burthened with their proportionate share of the liability and there- 

I hold it is binding on them to the extent of two-thirds of Rs. 414, and in the result that the 
allenee is entitled to one-third share, plas two-thirds of Rs. 414 as a charge upon the shares of the other 
co-parceners.” 

_It is clear that the learned Ju inthis case definitely ruled out the decision in 
Marappa Gdundan v. aswami * as resting on no sound principle. I agree. 
I have already di that case in the course of this judgment and do not propose 
to say anything more about it. The learned Judge has further accepted Vadioalam 
v. Natasam* as sound law. So far as this view of the learned Judge is concerned, 
two points have been attempted to be made by the learned counsel for the res- 
pondent. One is that this view rests upon the same fallacious reasoning as the 

ing in Vadioalam v. Natasam‘. I have already dealt with this aspect of the matter 
and do not propose to say anything more. Mr. Venkatasubramania Aiyar further 
emphasises the reference to Chinnu Pillai v. Kalimuthu Chetti? in the course of the 
passage cited, as mdicating a misunderstanding on the part of the learned Judge 
as to the true scope of the Full Bench ruling and as vitiating his decision as well as 
the decision in Vadioalam v. Natasam*. The learned counsel, contends that while 
the Full Bench no doubt ruled that the fractional interest of the alience of a co-par- 
cener is what the co-parcener was entitled to on the date of the alienation in accord- 
ance with the number of members then in existence, the Full Bench did not as 
supposed by the two learned Judges in Vadioalam v. Natasam‘ and by the single 
Judge in Seetharam Naidu v. Balakrishna Naidu} rule that the fractional interest would 
attach to any particular item alienated without reference to the stock-taking of the 
entirety of the assets and liabilities of the family incidental to.a general partition. 
It does not seem to me that this contention founded on the sentence in the passage 
quoted, namely: i ; 
“ As regards thi i decision in Marappe Gaxndan v. Rangestoani Gandar before 
she decision in Cran Pa o Fanie Chom that Gir alec ta tal AeA the ahate or hie: 
atienor and has no further claim on the shares of the other co-parceners in respect of the sum for which. 


the alienation was rightly made” 
and m particular upon the words 





I. (191g) 26 M.L.J. 604. . (F.B.) - 
a. 8s) LLR. 93-Mad. 4 (1912) 239 M.L.J. 956: LLR. 37 Mad. 
3- (1913 ar MLJ 246: I : 35 Mad. 47 435. : 


48 - 


D 


374 ` THE MADRAS LAW JOURNAL REPORTS. z [1952 


. “before the decision in Chinnu Pillai v. Kalimuthu Chetti™ m the sentence is 
well-founded. The real purpose of the reference to Chinaw- Pillai v. Kalimuthu 
Chetti! can be gathered from the later part of the judgment of the learned- Judge 
-where he observes thus in continuation of the passage already set forth by me. 
Says the learned Judge: i 

“ I need only allude to the contention which was t forward by Mabadeva that the pro~ 

portion of the alienee was liable to te affected by subsequent additions to the family, It seems to 
‘me that this is inconsistent with the principles laid down in Chinay Pillai v. Kalimuthu a, 
I am inclined to think that it is only for the purpose of refuting this contention 
of Mr. Mahadeva Aiyar that Chinnu Pillai v. Kalimuthu Chetti? was at all referred to 
by the learned Judge. In my opinion, there is nothing in his judgment which 
suggests that he was putting Chinnu Pillai v. Kaliniuthu Chetti! to any further effect 
than that just indicated. If that is so, there is no misunderstanding of Chinnu Pillar 
v. Kalimuthu Chetti! on the part of the learned Judge such as vitiates his reasoning 
in affirmation of the ruling of Sundara Aiyar and iva Aiyar, JJ., in Vadtoalam 
v. Natasam*. 

The Privy Council decision in Masit Ullah v. Damodar Prasad? is one of the 
decisions to which I propose to refer in the context of the discussion. That is a 
decision which Mr. nE Aiyar drew our attention to in support of his 
contention that Vadisalam v. Natasam® has been referred to with approval by the 
Privy Council and must, therefore, be accepted. The suit in question in the Allaha- 
bad case before the Judicial Committee was one by the son in a Mitakshara family 
of North-West Provinces to set aside a sale by the father of a joint family property 
for Rs. 18,400. Out of this amount of consideration, Rs. 16,400 was proved to 
have been utilised for payment .of the debts of the plaintiff’s great-grandfather, 
not illegal or immoral in their nature. Rs. 2,000 was left unaccounted for and the 
evidence of the plaintiff’s father in regard to how it had been spent having been 
withheld from the Court the sale was upheld by the Privy Council altogether. The 
main question in the case was whether or not,a Hindu governed by Mitakshara 
is liable for the debt of his great-grandfather in the same manner as he is liable 
for the debts of his father or grandfather. The trial Court having answered that 
‘question in the affirmative but having found that out of the total consideration, a 
sum of Rs. 2,000 had not been accounted for passed a decree declaring that the 
plaintiff is entitled to have proportionate property released from the sale deed and 
only to the extent of his share. The High Court on appeal answered the question 
of law as to the great-grandson’ liability for debts of the great-grandfather in the 
negative and further found that the plamtiff was not entitled to anything more 
than Rs. 3,077 which was actually left in the hands of the vendeps for payment 
to certain creditors of his father (defendant) and which had been proved to have 
been paid to these persons by the vendees. The decretal part of the judgment 
of the High Court is to be found set forth at page 522 of the report in these terms : 

-" The result is that the plaintiff is entitled to a decree directing that he may recover possession 
of one half of the property specified at the foot of the subject to into Court fe 
benefit of the defendants vendees of a sum of Rs. eee a a a ii 
The amount in question was apparently the plaintiff’s share of the binding debt 
found by the Court. On further appeal to the Privy Council the question .of law 
‘was answered by their Lordships in the affirmative, that is in agreement with the 
Subordinate Judge and in disagreement with the High Court. Further, it was 
held- by their Lordships on the evidence and probabilities that the sum of Rs. 2,000 
and odd which had been held by the Subordinate Judge to have been not properly 
accounted for must be treated as proved, because the evidence of the fifther as to 
the way in which the amount was utilised was not forthcoming and that raised a _ 
presumption against the plaintiff. At the end of the judgment of the Privy Council 
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there is this observation Which their Lordships make-after answering the question 
of law and-dealing with the question of fact in the manner above stated : ` - 

“ In their Lordships’ judgment, the ruling in Vedivalan v. Natasam! docs not apply to the facts 
of this case.” a te 
It is contended by Mr. Krishnaswamj Aiyar from this that that ruling must be taken 
to have received the approval of the Privy Council because all that their Lordships 
have said is that it did not apply to the facts of the case before them, not that it was 
wrong in principle.” While I am not inclined to think this way of looking at the 
reference by their Lordships to the ruling in Vadivalam v. Natasam} can be regarded 
as conclusively correct, there is no doubt that the Privy Council ruling does certainly 
seem to support the learned counsel for the appellant by-way of suggesting a prima 
Jacis point which must be accepted unless there is any reason to the contrary esta- 
lished. It certainly is possible to hold from the reference by their Lordships of the 
Privy Council to the ruling in Vadioalam v. Natasam! in Masit Ullah v. Damodar 
Prasad? that the inference by implication sought to be extracted by the learned counsel 
for the appellant from that reference is not by any means unreasonable. Of course, 
if on its own merits ee Ee ee to Vadivalam v. Natasam* 
a question with which I presently deal, the fact of the reference to Vadivalam 
v. Natasam} by the Privy Council in Masti Ullah v. Damodar Prasad? cannot o te 
asan o in the way of the ndent ; because the reference to Vadivalam 
v. Natasam! in Masit Ullah v. D r Prasad? is not in the nature of an express 
statement of categorical approval, but only a cautious abstention from any pro- 
nouncement on its merits, in view of its inapplicability to the facts of the same before 
their Lordships. . 

Now, therefore, to turn to the question of the merits of the ruling in Venkatapatht 
v. Pappiah? as a question open to consideration untrammelled by anything said 
in Masit Ullah v. Damodar Prasad? as to Vadioalam v. Natasam?, it is well to know how 
exactly the question arose in the later decision of the High Court so far as it is material 
for the purpose of the present discussion. There was a sale effected by the plaintiff’s 
father of certain joint family property worth about Rs. 2,000, for Rs. 600 of which 
el iy was proved to have been utilised for the discharge of debts binding on the 

ily. The argument for the appellant which fell to be considered was that the 
whole sale was to be set aside on condition of the plaintiff paying to the vendee 
Rs. 400 which he was willing to do, instead of the Court upholding thc ‘sale to the 
extent of the share of the plaintiff’s father. The argument was based upon Rotala 
Ranganathan Chetty v. Pulicat Ramaswami Chetty,“ but was repelled by the Court 
(Kumaraswami Sastri and Ramesam, JJ.), Ramesam, J., who delivered the judg- 
ment observing thus : 

“ But even in Rotiala v. Ramaswami 4 what was held was that the 
transaction a tae eae Ge cece or the pra s interest in the joint family 
property only to the extent of the value received and that if the conveyance had been of a reasonable 
portion of the joint family property for the discharge of an antecedent debt, the conveyance as such 

also ; in the circumstances of the particular case it was held that the vendee 
the sale even as regards the father’s share. In that case, even if the 


Bot Competent ea inidan i ete on T S in e Fee aber echt 
ir mali on oair Be daioe phen tai culos p inadequate aud inequitable?” 
Ramesam, J., thereafter proceeds to deal with Marappa Gaxundan v. Rangaswami 
Gaundan®, and Vadioalam v. Natasan1, as being cases more in-point for and more 
akin to the case before the Court, in which the transaction was upheld as a sale 
of the alienor’s share only, where the consideration was not grossly inadequate 
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if regarded as consideration for the share only. Once again distinguishing the 
case before the Court from the case in Rottala Ranganathan Chetty v. Pulicat Ramaswami 
Chetty1, the learned Judge observes : 

“ In the present case if the sale is regarded as a sale, of the father’s share only, as the share was- 
worth Rs. 500 the sale could not be ed as for a gromly inadequate consideration and as prac- 
tically effecting a gift of his share and is no objection to upholdmg the sale as one of the father’s. 
share only. In thy thë facts of the case before us do not resemble the facts in Rottala Ranga- 
nathan Chetty v. Pulscat | Chetty1, but resemble the facts of the other cases mentioned above.” 


From the rest of the discussion in Venkatapathi v. Pappiah*, there are two things 
which become clear. One is that the learned Judges in that cake did not accept 
the decision in Marappa Gaundan v., Rangaswami Gaundan?, as‘correct in so far as it 
refused altogether any equity in favour of the refunding of any portion of the purchase 
money to the vendee found binding on the estate. The other is that the learned 
Judges equally clearly refused to accept the principle of Vadioalam v. Natasam* 
found expressed at page 438 of the report that : j 
“ It cannot be doubted that a co-parcener is entitled to with his own share in family 

property for any consideration he pleases.” pe = 

` This principle which the learned Judges admit as no doubt correct where the 
vendor is a divided member, they refuse to accept where the vendor is still a member 
of the joint family ‘as, if accepted in the latter case as well it would conflict with” 
the statement of law in Rotiala Ranganathan Chetty v. Pulicat Ramaswami Chetty,* 
where it was observed that: 


“ the principle that a member of a joint family cannot make a gift of his share cannot be evaded 
by making a sale for a gromly inadequate consideration and practically mikking a gift of the property.” 


The learned Judge therefore held thus : 


“ We agree with the observations in Rettala Ravgaxathan Chetty v. Pulicat Ramasmami Chetty! and 
are inclined to diment from the observations in Vadivalam v. Natasam*.” af 


Thereafter, the learned Judges proceed to consider how exactly the equities in the 
case would have to be worked out consistently with the Full Bench ruling in Rottala 
Ranganathan Chetty v. Pulicat Ramaswami Chetty1, with which they agree. In 
considering the question they observe next : ` 


“ The result would be if the consideration is distributed over all the shares and if we then to - 
uphold the sale even as regards the alienor’s share, the sale of that share should (not) be for a 
inadequate consideration. In the t case, the sale of the father s share which is worth Rs. 
at least would be for Ra. 100 which is his one-fourth share of the consideration proved. Looked at 
from this point of virw the sale of the father’s share too would be for an inadequate consideration w th 
the result that it cannbt be upheld on the principle laid down in Kottala Ranganathan Chetty v. Pulicat 
am mad re A TD such a case the only equity that can be worked out in favour of the vendeo 
would be to the sale of the alienor’s share and to allot the whole of the consideration as 
consideration for that share. If it is lems than the value of the alienor’s share no further equity in 
favour of the vendee arises. If it is more, for the exces a charge may be given for the share of the 
co-parceners.” 


The learned Judges further point out in this connection that : 


“Te be that in such a case where the consideration is found to be binding on the whole 
family the effect of allotting the consideration wholly to the alienor’s share would be to give rise 


some equity in favour of the alienor, for the result of such aolltment would be to make him bear 
whole of Gere ocr tt ae dey inding on the whole family. If the fa is divided, 
as a result of this transaction it may be that he may file a suit for contribution but if the conti- 


dues undivided there is no need for such equity.” 
Finally this is what their Lordships -say : 
“ To sum up three possible cases arise : 


(1) Where the whole of the consideration, even after being allotted to the alienor’s share 
only, is grcsily insdequate, the whole transaction will have to be set a:lde making the considera- 
_ ton proved a charge on the family property. That would be a case resembling Roitala Ranganathan 
Chatty v. Pulicat Ramastoam Chetty.2 : : 





I. {7998} I.LR. 27 Mad. 162 (F.B.). ` 3. a I.L.R. 23 Mad. 89. 
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(2) Where the whole consideration is not grossly inadequate afd can be regarded as the 
price of the alienor’s share, but is less than the value of such slave, the then transaction may be 
upheld as the sale of the alienor’s share only and the other members wto question the tran:action 
are entitled to recover their share of the property without being subjected to any other equity. 
“Tho case would then resemble Adarappa Gexundan v. Rangesc. ami Gexndan!. In such a case if the 
members are divided and the*alienor leaves other heirs than the members who question the 
transaction, he or his heirs may have'a right to contributicm. t 

(3) a ae ON ation praval excede he male OF the aliciori share, the transaction 
‘thay be upheld as the sale of the *s share only and for the excess a charge may be given over 
the shares of the other members,” Š 


It will be seen from the foregoing that so far as the first of the rules laid down in 
the.case is concerned there can be no doubt about its soundness. The Full Bench 
in Rottala Ranganathan Chetty v. Pulicat Ramaswami Chetty? fully supports it; and 
ithere has been no reason shown for tho appellant why it should not be accepted. 
. It was argued that the matter of adequacy or inadequacy of the consideration 
for the alienation of a share of the co-parcener is a matter ofno moment whatsoever 
ta the other co-parceners. The ordinary principle that anybody can sell his own 
Property for any consideration he pleases must, it is said, apply to the case of an 
alienation of a co-parcener of his own share in the family property. I am not 
however prepared to accept this contention. ‘The case in Rotiala Chetty 
v. Pulicat Ramaswami Chetty, t as held the field for about half a century and rests 
‘on a principle which considering the corporate character of the joiùt family has 
never been questioned. In the case contemplated by the rule in question the 

equity that can be worked out is of the kind indicated therein which is what 
in Rottala Ranganathan Chetty v. Pulicat Ramaswami Chetty’, itself allows for. 


The real question is as to rules (2) and (3) and the basis on which they rest. 
“They come in it will be sean, only whero even distributing the binding consideration 
amongst all the sharers, it is impossible to uphold the-sale as a sale of the alienor’s 
share even,.on account of the inadequacy of the proportionate part of the binding 
‘consideration even for a sale of the alienor’s share only. The exact meaning of 
these rules has given rise to considerable debate before the Court because of some 
‘doubt felt by us during the hearing in regard to the meanin of the word ‘ con- 
‘sideration ° omployed in more than one place in. the formulation of the rules— 
-as to whether ‘it means the entire consideration named in the deed or the binding 
‘part of the consideration. - I have carefully pondered over the doubt since reser- ' 
‘vation of judgment-arid come to feel on the whole that the meaning of the rules 
is by no means open to real or serious doubt, whatever their soundness. It seems 
to me that where: “ whole consideration ’’ is referred to in the rules, that means 
the whole consideration actually paid for the deed. `- On the othtr hand, where 
‘the expression used is “the consideration proved,” it obviously refers to the con- 
‘sideration proved to'be binding upon the joint family. © - sae i 


aue) in my opinion deals with a case in which the whole consideration 
is m ea inadequate and the consideration proved to be binding -can be 
as the price of the dlienor’s share but is less than the value -of such share: 
‘That the rule: dicta be 80 read—i.¢., by introducing there into’ the-words “the 
‘consideration ’ proved to be:binding—is.clear from two circumstantes : one is that 
then only will the illustration in Marappa Gaundan v. Rangaswami Gaunian", referred 
to in the rule stand justified. -The other is that rules (2) and (3) are converse 
to each’ other and rule (3)-yses the expression‘ consideration proved ° which as 
contrasted with the expression ‘the whale consideration-’. or ‘the whole of the 
-consideration * ‘occurring elsewhere ‘in the formulation'-of:the fules means ‘ don- 
sideration proved -to be binding.’’- Moreover, from the last sentence of rule 2) 
-which refers to the right of contribution of the alienor and after his death, of his _ 
heirs at a subsequcht partition in tht family it is clear that the consideration proved 


— 
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must refer to the consideration proved to be binding as t on the hypothesis 
of binding character no right -of contribution in respect of the amount assigned 
to the share of the alienor is reasonably conceivable. The rules haye been under- 
‘stood in this manner by the learned Subordinate Judge in the Court of trial and — 
the learned District Tage on appeal in the present case’and no diitinilty has been 
expressed by them inthe matter of understanding the rules on account of vagueness 
of language. To condemn the rules on the ground of such vaguoness and therefore 
to’ overrule them, or to refuse to apply one or the other of them in a given case 
to which one or other is capable of being applied if understood properly is to create 
an imaginary difficulty where in fact there is none and to do serious injustice to 
the learned Judges who decided Venkatapathi v. Pappiaht. It is of course a different 
matter if the rules themselves are unsound if understood in the way mentioned 
by mè and adopted by the Courts below in the present case. Moreover, the rules 
have been incorporated into Mayne on Hindu Law and Usage in the latest as 
well as the immediately prior editions and it cannot be presumed, that they have 
been mechanically incorporated by the learned editors without satisfying themselves 
about what is meant by them f 


Now to analyse the rules so incorporated, with reference to the principles 
on which they rest in order to examine the soundness of their foundation, it is 
clear that after refusing though not in so many terms to t the view of the 
learned Judges in Marappa Gaundan v. Rangaswami Gaxndan', that no equities 
ought to be worked cut at all, the learned Judges in Venkatapathi v. Pappiah’, . 
set about to ascertain the rules for working out the equities in the light of the 
very considerations of the true value of the share setforth in Marafpa Gaundan 
v. Rangaswami Gaundan?, as grounds rendering such working out impracticable. 
It is equally clear that they so set about the task on the basis of the principle of 
the Full Bench ruling in Rottala Ranganathan Chstty v. Pulicat Ramaswami Chstty*, 
that the adequacy of the consideration for the sale by a co-parcener of his interest 
is by no means a matter of no moment to the other co-parceners. It is also clear 
that they set about the task after accepting the principle of distribution of the 
binding portion of the consideration over the several shares’ consistently with 
Rotiala anathan Chetty v. Pulicat Ramaswami Chetty? and considerations of 
the true value of the share, but not, in the manner contended for by the appellant 
before us, i.¢., as though the shares were like different items of property subject 
to a common burden which is liable to be apportioned over them irrespective of 
the true value of the share alienated as a matter of no moment to the other co- 
parceners. The learned Judges set about the task by socking to assign the entire 
binding portion to the share of the alienor if it is less than the true valuo of the. 
alienor’s share ; and by leaving it to him or his heirs to claim contribution at 
- the subsequent partition ; and where the binding portion exceeds the value of 
the share by recognising a charge over the shares of the non-alienating co- ers 
for such excess. A already noticed, these rules (rules 2 and 3 as Baba d by 
the learned Judges) come into operation where, even distributing the binding 
consideration amongst all the co-parcencrs’ shares, it is impossible to regard the 
sale- of even the alienor’s share as anything but for a possibly inadequate con+ 
sideration. Where on the bagis of such distribution there is no suth inadequacy 
the sale stands as in respect of the alienor’s share. It will be seen that this is a 
rather limited mode of working out the equities in favour of the alienee but more 
consonant to the conception of co-parcenary continuing even after the alienation 
and even in respect of the share recovered according to Kardaswami v. Velayudha. $ 
Although in the first instance in the case contemplated by rule (2) the burden is 
* thrown entirely on the alienor’s share there is the provision made for contribution 
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at the’ subsequent partition in the family. Then again, in the case contemplated 
by rule (3) although not expressly so stated, there is room, I imagine similarly 
for adjustment of rights between co-parcenets arising out of possibly more burden 
_ being thrown on the alienor’s share in the first instance, at the partition to be later 
on effected between them. The equities laid down by. the learned Judges are such 
as recognised the principle. of continuing jointness between co-parceners notwith- 
‘standing the. alienation withoyt at the same time offending against the rule of 
-partial partition well established in Hindu Law from as long ago as Venkatachala 
Pillai v. oe Maudahar1, These equities commend themselves to me to be better 
in the sense that they do not go beyond but conform to the limits set by law .to 
use the language of Lord Blanesburgh in Ne Chettiar v. Brahadambal*. . To set 
about working out equities in the manner laid down in Vadivalam v. Natasam?, 
is in my opinion to revolutionise the Hindu Law by seeking to place the interest 
of co-parcener on precisely the same pas a the interest of any absolute owner 
of property in a manner opposed to fundamental conceptions as to the nature 
-of the interest aoquired by an alience from a co-parcener too deep-rooted to be 
destroyed altogether. ‘Whatever the inroads on the original incidents of joint 
family holding of property already sanctioned by decided cases in the interests 
of aliences who have parted with consideration or of the personal creditors of a 
co-parcener who has become adjudged an insolvent whether at his own instance 
or on the petition of a creditor, the right of the -alieneco remaizs no more than an 
equity even according to the latest cases of this Court in Krishnamurthi Iyer v. Nataraja 
Jyer* and Subpiah v. Venkateswaralu’ and according to the implication of the 
observation of Sir George Rankin in the Privy Council decision in Ramanaa v. 
Jagannatha*, referred. to earlier in this judgment. While, that may not forbid 
-working out of equities altogether as already observed by me in the course of this 
judgment, ‘the equities to be worked out must be ascertained within the limits 
set by law and must be conceived not on the basis that the co-parceners have become 
altogether separated quoad the item which is the subject-matter of the alienation 
by one of them and of the suit for recovery of his share by the non-alienating co- 
parcener without any need’ of further adjustments as to that item between them 
at a later suit for partition-in respect of the remainder of the joint family estate but , 
. in accord and harmony with the settled principle of continuing jointness of the 
family, even after such recovery of the-share be it as his separate property or private 
family property with reference to the rest of the property of the family till the 
jomtness becomes disrupted by subsequent pectin at which the further equities 
by way of rights of contribution as between the alienor and his co-parceners may be 
. worked out as arising from the result of the suit of the non-alienati co-parcener. 
The ground apparently on which the burden of the entire binding debt is thrawn 
in the first instance upon the alienor’s share in rules (2) and (3) in the ruling in . 
Venkatapathi v. Pappiah", is that in alienating his share for à purpose only partially 
binding on the joint family property and without the consent of the other members 
‘of the family the alienating co-parcener has been guilty of something in the nature 
of bad faith though not in the senso of a breach of trust in the strict sense of the 
latter expressior in relation to the rest of the members of the co-parcenary. But 
at the same timo ho is not RETE for his conduct in the ultimate result as thc 
igument or attribution ok the binding portion in its entirety to his share leaves 
him' still with his ts of çontribution at a subsequent partition between himself 
and the other members of the family. : . - 
The learned: Judges in the casé in Važivalam v. Natasam?, in my opinion, wrought 
a social reform in the guise ofa judicial decision which-was not withi their province. 
On. the other hand, the leatned Judges in Vexkatapathi v. Pappiah’, have attempted 
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to deal with Mi Gaundan v. Ramaswami Gaundan! and Vadivalam v. Natasam* 
‘together, by going further than the one but not so far as the other and evolved a 
formula of compromise or via media betweer the two decisions, in consonance 
with well-established principles, meting out justice alike to the alienee and to the 
ron-alienating co-parcener.. The ruling in Venkatapathi v. hates helds the 
scales as even as possible between the two. parties without’ ing of equity a 
principle of unilateral operation. It is anomalous enough that under the law as 
it stands, the alienating co-parcener is able to realise the full value of his share 
-by an alienation for consideration and continues to enjoy all the same the advan 
-of a subsisting state of co-parcenary between himself and the other members of hi 
family. It is to add another anomaly to the situation to hold as the learned Judges 
in Vadivalam v. Natasam*, held, that the alienee, who acquires only an equity in 
the sense ofa right “‘ subject of course to the equities in favour of the other mem 
-of the family against the transferor ” to use the language of Kumaraswami Sastri, J., 
in Baluswamt Iyer v. Lakshmana lyer‘, is entitled to the kind: of equitable 
apportionment laid down by those learned Judges, notwithstanding the unfair 
and inequitable conduct of the alieror by means of which hu obtains an undue 
_ advantage over his co-parceners. If the co-parceners of a jomt Hindu family were 
in exactly the same position as ordinary co-owners or tenants-in-commoan the 
position might differ, and well attract the principle at the basis of Vadtoalam v. 
Natasam?, On the cne hand, for us to refuse equities altogether on the basis of 
the ruling in Marappa Gaundan y. Rangaswami Gaundan1, may be to set the dial back 
from where it has progressed to in Vadioalam v. Natasam*. On the other hand’ for 
us to sanction the working out of the equities in accordance with the later decision 
will be to sanction the abrupt precipitation of the motion of the clock which the 
dearned Judges in Vadioalam v. Natasam?, rather daringly and unwarrantedly pro- 
moted. These learned Judges were not right in taking such action and no wonder 
the learned Judges in Venkatapathi v. Pappiah?, disapproved of the decision reached 
in the earlier case. These learned Judges after taking note of the Full Bench ruling 
in Rottala Ranganathan Chetty v. Pulicat Ramaswami Chetty®, contravened by the 
learned Judges in Vadioalam v. Natasam*, after recognising the principle of distri- 
bution of the binding portion of the consideration over all the shares, given ‘effect 
to by the learned idee in Vadivalam v. Natasam", in disregard of the considerations- 
as to the true value of the prop alienated, adumberated in Mar Gaundan 
-v. Rangaswami- Gaundan1, only to be rejected for no valid reason, laid down the 
three rules for working out the equities in favour of the’ alienee in a sufficiently ` 
just and practical manner calculated to satisfy the claims of the alienee as well as 
of the non-alienating co-parceners. I do not consider the mere siniplicity of a`. 
formula for working out such equities like the one laid down in Vadivalam v. Natasam® . 
to be sufficient virtue in itself to attract my judgment. If it were, there would 
be that virtue even about the ruling in Marappa Gaundan v. Rangaswami Gaundan}. 
I consider that, however lacking in the simplicity of the ruling in Marappa Gaundan v. 
Rangaswami Gaundan? or the ruling in Vadivalam v. Natasam? we ought not on that 
„ground to discard the view of the learned Judges in Venkatapathi v. Pappiah®, whose 
names are not a whit less illustrious than those of the learnéd Judges onsible 
for the decision in Vadinalam v. Natasam*, especially when that view is the only 
possible view in harmony with binding -préccdent as well as tho surviving basic 
principles of the holding of property by the joint Hindu family cf the Mita 
schocl after all the inroads on it which decided cases of binding authority have 
made. _ To add one more to the list « f such inroads which has the effect of further. 
assimilating the share of the co-parcener ir joint family property to any ordinary, 
Separate property possessed by a person in co-ownership with another so as to 
destroy the basic distinction between the twc kinds of property is a feat from which 
T shrink with that inevitable conservatism cf judicial outlook, which ig part cf my. 
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constitution. It may be that the progressive conditions of modern Hindu society 
do 1equire relaxation of some of our ancient rules of law. It may be that 
some of us do sometimes feel that the share of a member of a joint Hindu family 
should become much more ofa fluid asset than it is at the present day in the interests 
„Cf ccmmurce and business, in the interests of social 28 wall as individual prosperity. 
I am afraid, however, I' cannot share the view of my learned brother Viswaratha 
- Sastri, J., that therc will not be many to shed a tear over a conclusior. which deals 
.a further blow to the tottering joint family structure. _I, for one, am an ardent 
admirer of the Mitakshara joint Hindu family system with the innumerable 
virtues which it enshrines Ar cannot witness such a blow except in a spirit of 
genuine concern. Whatever that may be, any change in the law can come ‘in 
- through judicial desisions only within limits which govern Courts and for anythi 
beyond must come in by way of legislation. The question for the Court in su 
. a case, to use the language of the Privy Council in Lakshman v. Ramachandran», 
is not so much whether an admitted principle shall be carried out to its apparently 
logical consequence as what are the limits of an exceptional doctrine establi 
. by-modern jurisprudence. The doctrine of equity in favour of an alienee from 
-` a cO-parcener can never in my opinion, however much extended already by judicial 
decisions, be further extended so as to lay the axe at the very root altogether of the 
nature of the interest which a co-parcener holds in the joirt family estate. Vadivalam 
v. Natasam*, sought to so extend the equity. Venkatapathi v. Pappiah*, discoun- 
tenanced the attempt. A regrettable feature of the situztion perhaps is that the ' 
learned Judges in the latter case did rot then and ther refer the question on which 
- they diff fiom the earlier decision tc a Full Bench for determination. Anyhow, 
now, as the question has come up fo. determination, I prefer the later decision 
to the earlier and while recognising, in disapproyal of the ruling in Marappa Gaundan 
v. Rangaswami Gaundan‘, that equities have to be worked out in favour of the 
alience from a co- er with reference to the bindirg portion of the consi- 
deration on car tion of the alienation at the imstance of the non-alienating 
.-co-parcener, I prefer to have the equities worked out in accordance with the rules 
EA oa in the later decision rather than in accordance with the rule laid down 
in the earlier. It is significant to note that although Vadivalam v. Natasam*, was 
referred to iù Coutts Trotter’s edition of Mayne on Hindu Law and Usage, the 
reference has been removed from the edition of Srinivasa Aiyengar, even as it is 
. not to be found in the latest edition of Chandrasekhara Aiyar; J. The view of 
‘law that I am taking may not perhaps look like quite as logical as the view of the 
‘learned Judges in Vadivalam v. Natasam*. But that decision went to one extreme 
‘even as Marappa Gaundan v. Rangaswami Gaundan* had remained at the other extreme. 
- Either of these decisions might be more logical in the abstract than the decision 
in Venkatapathi v. Pappiah?. But after all, it is not abstract logic that so much 
_ matters in cases of this kind as the logic of relative consistency between decisions 
7 on the same or similar topics. I hold that the balanced and poised view of the 
learned Judges in Venkatapathi v. Pappiah? savouring; it may be, of the mathematical 
hent of mind of one of them and founded,” undoubtedly, in the mstincts of a sober 
and healthy outlook, neither unduly progressive or unduly conservative, charao- 
teristic of both of them meets the requirements of the situation with which we are 
` dealing in a manner most consonant to considerations of law as well as equity. 


To the process of working out of equities as laid down in Venkatapathi v. Pappiah?, 
+. jt is difficult to see what just exception the alienee can take. Where. the-bmding 
part of the consideration is either equivalent to or less than the value of the sham 
of the alienor he cannot have any cause of complaint. Where it exceeds he gets 

‘a change for the excess over the share or shares of the other member or members. 
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: If the binding consideration is the basis on which the question of equities 

-in his favour is to be considered according to Venkatapatht v. Pappiah! how can he 
lain of it when that is the only basis on which the validity of the alienation 

- in, his favour is itself to,be considered, where there is no consent to the alienation 
-proved on the part of the other members of the family? After all, the alienation 


‘it into an unqualified estate. There are limitations a ed to it as inherent 
_incidents and the co-parcener cannot alienate nor the alience acquire more than the 
imitations warrant. Such limitations exist in the case of a widow and daughter 
in what is not her stridhanam property and neither there nor here can any Court 
destroy them or do away with them, however unpalatable they may be. The fact of 
` payment of consideration which is of the essence of the equity invokable by the 
` gfienee can only justify the working out of equities consistently with the limitations 
attaching to the estate conveyed. If no Court can destroy or do away with such 
limitations directly, neither can it destroy nor do away with them indirectly under 
the guise of working out of equities. No Court has the power to an estate 
beyond the limits set by law and if the equities woeked Gut consistently with such 
- limits still leave the alience in the position that he is not thereby getting the full 
quid pro quo for the consideration paid by him, he has of course his remedy under 
the ordinary law for damages for breach of covenant for title, where the covenant 
exists as usually it does. Where, however, the covenant stands excluded by the 
terms of the bargain between the parties he has only to please himself with what 
he gets as a result of the working out of equities rae A to the rulos in Venkatapathi 
v. Pappiah?. Re 


I may also mentior. in this connection that there ïs to be found in 27 M.L.J. 
Notes of Indian Cases at page 62 a learned note expressing preference of Marappa 
Gaundan v. Rangaswami Gaundan*, to Vadivalam v.Natasam? and setting forth grounds 
for the preference. Although for the 1casons given by me in the foregoing I cannot 
accept Marappa Gaundan v. Rangaswami Gaundan* as sufficiently meeting. the require- 

-ments of equity in favour of an alience for consideration it seems to me to use the 
age of the learned Editors, that from their tenderness to purchasers and 
itcrs Courts have proceeded sufficiently fa: in derogation of the rights of co-par~ 
ceners that they may properly be asked to halt and consider whether it is right 
to remove altogether, what seems to be a desirable check on a disposition on the 
he of speculative persons to enter with some co-parceners into transactions calcu- 
‘Tated to affect the rights of other co-parceners who are not parties thereto which the 
Icarned Judges in Marappa Gaundan v. Rangaswami Gaundan* had in mind. Venkata- 
pathi v. Pappiah? preserves the check not in the wrong manner laid down by nite 
Gatndan v. Rangaswami Gaundan}, i.e. by refusing equities altogether but in the 
. right manner best calculated to reconcile the interests of the alience as well as of 
the other co-parceners, i.e. by working out the equities in the limited manner and 
mitasure sanctioned by its three rules. I accordingly accept it. 


Considerations of equity are sometimes apt to mislead Courts and deflect 
thim from the proper path of law. That happened for instance in the case in . 
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Govindu v. Venkatapathi! where Leach, C.J. delivering the judgment of the Court 
consisting of himself and Lakshmana Rao, J., in a-case which -related to the 
' validity of an alienation by a limited estate holder like a Hindu widow held thus: 
“ Where owing to lapac of time it is impomible to produce evidence of necessity in support of an 
alienation by a Hindu or evidence of enquiry by the alienee and there is no ground or suspect- 
quoted (noti seal this judgmen pee E Paes te Gear decadnn ae 
noticed c ampk au .Or 
E AN Lev drawing ai iierencs Sa your cE the aalay of Cea In 
such circumstances, it would be unreasonable not fo recognise an exception to the rule ; otherwise 


narayana Rao and .Viswanatha Sastri, JJ. (Subramaniyam v. China Sooraya®) Viswa- 
natha Sastri, J., in his judgment observes : i 
“ In our opinion, it is not permisible for us to convert a rule of evidence into a rule of substan- 
aes jLapee of tine dos not alter the IneMence ofthe burden af proof nar doen td pease wih 
eer “pei prove justifying necessity an by a lipi ne 
Equity ought never in my opinion to-be pressed into service for over-stepping the 
limits set by law. 
To sump up now the several conclusions reach.d by mc on this part of the 
caso: i 
(1) Marappa Gaundan v. Rangaswami Gaundan? cannot be accepted as good 
law in so far as it refuses equities altogether to the alience in the suit for partial 
partition by the non-alienating co-parcener ; (2) Vadivalam v. Natasam* cannot be 
accepted as good law in so far as, while rightly sanctioning the - working out of 
equities in such a case, the rule adopted by it for the purpose is one opposed to 
fundamental conceptions pertaining to the nature of a co-parcener’s interest in the 
` family estate as well as to the nature of the right which the alience acquires ; 
(3) Venkatapatht v. Pappiah*, must be accepted as good law as sanctioning the 
working out of equities in accordance with such fundamental conceptions and 
within and only within the limits set by law. 


These conclusions I have reached, bearing in mind and applying to the case on 
hand the principles embodied in propositions Nos. 1 to g ft rmulated in an earlier 
part of this judgment. After reaching these ccoclusions, I have also anxiously 
considered whether I should differ from my learned brothers on what may seem 
to be a poirt of practice and procedure, the proper mcde of working out of equities 
in favour of the alience from a co-parcener wher» the alienation s-only partially 
supported by binding corsideration. I bave finally made up my mind to differ 
for the reason that the pomt is so much mixed up with plinciples of substantive 
law that if differ I do, differ I must. 

I may mention two points of relatively subsidiary importance before I close 
my treatment of this part of the case. One is that both the rulings in Marappa 

. Gaundan v. Rangaswami Gaundan? ard Verkatapathi v. Pappiah* are shown side by side 
with cach other in Mayne on Hindu Law and Usage in the present edition as welt 
as in the edition immediately pricr to it. . It is stated first at page 508 in paragraph 
407 of the latest edition : f . 

n ieac: sacda by an alienation which is only partially hinding he must bè content 


with the alienor’s share. If he wishes to repu iate the transaction er his only remedy js by a 
puit the vendor for the return of the price paid an the ground t the consideration for the 
samc failed ”. 


In the same paragraph it is further stated : Are 
“When ecting co-parcener sues to set aside the alienation the following rules of the Madras 
High Goon in Polat = Peppiah® are applicable.” ` 


1. (1945) 1 M-LJ. 407: LL.R. 1947 Mad ~ 3. ~ 13 ILR. J as: 3 Pi 


: ‘ : 4 (1912) 23 MLJ. t Mad. 
Se aE, 1 MLLJ. 527: LLR (1950) Mad.” 5. {1 aoe I 7 5I MeT 
1059 ). 824. 
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The rules are thereafter stated. From the juxtapositior of the two passages quòted, 
without notice of any conflict between them it may appear that the remedy suggested 
to the alienee in Marappa Gaundan v. Rangaswami Oden 


- with the remedy by way of working out of equities as laid down in Venkatapathi v. 


n 


Pappiah*. I wish to make it clear that in my open that is so, notwithstanding the 


-difficulty created by the word ‘only’ underlin EEREN by me in the first passage. 


It is only in the sense that equities were r altogether to the alienee against a 
non-alienating co-parcener by the ruling in Marafipe Gaundan v. Rangaswami Gaundan? 
where he chose to stand by the alienation, that it must be taken that the ruling in 
Marappa Gaundan v. Rangaswami Gaundan 1 is no longer in my opinion good law. The 


remedy of a suit agaian the vendor for the return of the price paid ón the ground 
of failure of considerat 


ilon in the case of total repudiation of the transaction by 
the non-alienating co-parcener stands altogether unaffected by the ruling in Venkata- 
pathi v. Pappiah*, The remedies are alternative and it is open to the alienee to 


` choose the one or the other as he pleases. Ifit is a question of working out of equi- 


ties as Į have already said that must be in accordance with the ruling in Venkata- 
pathi v. Pappiah* which I consider to be correct and not in accordance with the ruling 
in Vadwalam v. Natesam®? which I consider to be wrong. 


The other cubsidiary point with which I propose to shortly deal is as to the 
effect of section 44 of the Transfer of Property Act (as amended_in 1929, by the 
omission of the words ‘Hindu or Buddhist’ in the concluding part of section 2 
of the Transfer of Property Act) on the right of mesne profits which under well- 
settled decisions of this Court stands denied to an aliense from a co-parcener. It is 
the opinion of Mayne on Hindu Law and Usage in the latest edition as well as the 
edition immediately prior thereto (pi aragraph 391, page 493 of the latest 
edition) that the result of the amendment of the Act in 1929 is that : 

* “ While the transferee of a share of a dwelling house belonging to an undivided fi is not 

entitled to-joint powession, the transferee of a share af other immovable property is enti to jomt 
pomesion and enjoyment ; he would be tenant-in-common entitled to meme profits if he is kept 
out of possession.’ 
As pointed out by my learned brother, Satyanarayana Rao, J., in his judgment, 
this opinion has not been followed in this Court by Chandrasekhara Aiyar, J., in 
Second ee No. 940 of 1945 or by Thyagarajan, J., in Second Appeal No. 2339 
of 1945 and 95 of 1946 or in the Letters Patent Appeal decided by Horwill and Bala- 
krishna Aiyar, JJ. against the latter decision in affirmance of the view of Th ga- 
rajan, J. The view expressed by Mulla in his commentary on the Transfer of Pro- 
perty Ast (3rd Edn.) which has been followed in these decisions for the reasons 
given therein is in my opinion preferable to that expressed in Mayne on the Hindu 
Law and Usage. i - 

There remains for treatment only the question of the effect of a coparconer’s 
adjudication in insolvency and the administration of his share of the family ostate 
by the Official Receiver upon the decision of this case. The way in which argument 
was frathed by the learned counsel for the respondent on this point bas beer set 
forth by me in a very early part of this judgment. As I observed there the question 
does not strictly arise for determination in this case because of the allegations in the 
plaint of a continuing jointness between the plaintiff and the first defendant down 
to the date of suit. What I am saying therefore on this question is bound to be 
obiter even as what this Bench saying on the question as to the proper mode of 
working out of equities is bound to be. Since on this question also the other mem- 
bers of the Court have expressed their opinion it may not be out of place for me to 
say just a few words of my own on this question. 


The point which Mr. Venkatasubramania Aiyar sought to make is that with 
the crystallisation of the share of a co-parcener on his adjudication for separate 


I. {7598 I.L.R. 23 Mad. 


. ~ 3. (1912) 23 MLJ. 256: LLR. 37 Mad. 
2, (1928) 55 M.L-J. 489: PLR 51. Mad. 435% i oF 


1 is one which co-exists . 


I]  PERAMANAYAKAM PILLAI D. SIVARAMAN (¥.B.) (Panchapakesa Ayyar, J.). - 385 


treatment by the Official Receiver or Official Assignee, there is an automatic sever- 
ance of statua which comes about in the family. Partition, says learned Counsel, 
- is as defined by Mitakshara and other relevant texts “‘the adjustment of diverse rights 
- regarding the whole (of the joint estate) by distributir g them over particular portions > 
. of the aggregate’. Therefore, as-in the case of an unilateral declaration by a _ 
co-parcener of his intention to become divided so, according to Mr. Venkatasubra- ~ 
maniam, there results irrespective of any such volition’on the part of the co-parcener 
a fixation of his right on insolvency. It is absolutely beyond doubt that the ancient 
texts on Hindu Law never contemplated any such situation as of insolvency or any 
such result as of severance. I respectfully agree on this question with all that has 
been said by my learned brothers in their judgments. Their treatment of the 
uestion is so exhaustive and.their conclusion is so obvioulsy sound to my mind. 
t I reckon it to be a sheer waste of judicial time to seck to add one single further 
word of my own to their judgments. : 
In the result, I agree with the decree proposed by my learned brother, Satya- 
narayana Rao, J. . ` aa 
Panchapakesa Appar, J.—I have gone through the judgments of my learned 
brothers and am in agreement with them that this Second Appeal should be allowed 
with costs throughout and the respondent made to pay halt the binding debt (Rs. 
»511) asa condition precedent for recovering his hal chute in the property alienated 
By his father, P.W. 1, before his insolvency, and for claiming meme profits, and that 
the rule in Vadivalam v. Natasam! should be applied, in preference to 
the rules in Mar. Gaundan v. Rangaswami Gaundan* and Venkatapatht v. Pappiah*, 
but subject to the application of tbe sule in Roftala Ranganathan Chsth 
v. Pulicat Ramaswami Cheiti* as it is too well settled to be disturbed now and as it 
also, according to me, embodies the simplest and most easily workable rule of sound 
equity and justice. I am also of opinion that even apart from the ruling in Fadi- 
valam v. Natasam! the scope of this suit, a partition suit brought by the 
respondent for getting his half share in the entire remaining family properties 
divided and delivercd to him allowing the appellant alience to retain the father’s 
half share in the alienated properties, is wide enough to-work out the equity of the 
alicnee under the Hindu Law, as a purchaser for value from an undivided co-par- 
cener, in this suit itself, by stepping into his alienor’s shoes and working out his 
right to get his share partitioned, and give him the relief regarding half the bindi 
debt discharged by executing the sale deed in his favour. I am also convin 
that the insolvency of the father and the administration of his interest in the joint 
family properties by the Official Receiver did not effect a severance in status between 
father and aon and make this suit in consequence not a suit for partition. In view 
of the importance of the ‘matter, I wish to add a few words on some aspects of the 
on and particular arguments so ably and vividly addressed-to us by Mr. 
enkatasubramania Iyer for the respondent. His arguments were a passionate plea 
to set aside the rule im Vadivalam v. Natasam1, on the ground of 
error, inconsistency with the law laid down by the Mitakshara and in the ruling 
in Marappa Gaundan v. Rangaswami Gaundan* and Venkatapathi v. Pappi 
and its inequity, and also to rule that the suit would not amount to a gen suit 
for partition; allowing of the equity to be worked out 4part from the rule in. 
Vadi. v. Natasamt, as the insolvency of the father and the administration of 
his interest in the joint family properties by the Official Receiver had effected a _ 
severance in status, leaving no more scope for partition or equity. After listening 
to his arguments with great attention and respect, Iam unable to agree with them. 


There is no doubt whatever in my mind that a private purchaser from an un- 
divided Hindu co-parcener in Madras, Bombay and Madhya Pradesh (old Central 
Provinces’ and Berar) get not mercly a right in personam or a right to sue, as urged, 
by Mr. Venkatasubramania Iyer, but a tangible property right, whether in-law or 
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uity it does not very much matter, a right which, according to settled decisions 
which it is too late to question or disturb, does not disappear at the death of the 
alienating coparcener (see B. Bhau v. Krishnaji, and Ramappa v. Yellappa*) 
and which gets fixed at the alienating opaa s estimated fractional share in 
the joint family properties at the time of the alienation, as it were crystallising it 
as on that date (Chinnu Pilļai v. Kalimuthu Chetti? and Dharma Rao v. Bapanayya*.) 
In a very carly case, Viraswami Gramani v. Ayyaswami Gramani* quoted with approval 
by the Privy Council in Suraj Bansi Koer v. Sheo Prasad Singh*, this Court decided, 
on the basis of an equity not recognised by the Mitakshara but invoked by Cole- 
brooke, Ellis and Strange, that in the Presidency of Madras one co-parcener may 
dispose of his ancestral undivided estate even by contract and conveyance to the 
extent of his own share and a fortiori that such share may be seized and sold in 
‘execution for his separate debt. This equity is, in my opinion, not altogether 
undeducible from Hindu Law and need not be wholly attributed to English Law, 
an alien system, as urged by Mr. Venkatasubramania Iyer. Equity was well- 
known to Hindu Sages who put ‘‘ swasya cha priyamatmana :” (what is approved by 
one’s conscience, literally, what is acceptable to one’s soul) as a source of law 
along with the Sruti, Smriti and Sadachara : (vedas, Sastras and valid custom ; ses 
Manu II. 12; Yajnavalkya oar etc.). Hindu sages wanted equity to step in, 
in order to render justice where the text of the sastra would operate to bring about 
ee ew Brihaspati’s text (quoted in Vyavaharanirnaya of Varadaraja and other 
books) runs : 


KEVALAM SASTRAMASRITYA NA KARTAVYOHI NIRNAYA: 
YUKTIHINE VICHARETU_ DHARMAHANI: PRAJAYATE. 

(The decision should not be based only on the sastras. By an inequitable judg- 
ment there is permanent loss of Dharma). 

Nor is Hindu Law devoid of examples of change of law for equitable consider- 
ations, despite texts, even Vedic texts, to the contrary. Thus, a vedic Text, des- 
cribing women as ‘‘nirindriya’’: (devoid of the necessary limbs), was sought to 
be used to deprive women of all right to property by giving it the meaning ‘‘ tmpo- 
teni ”, and quoting the well-known text ** Anansaukliba palitan”. But, Varadaraja 
and others got over this property disqualification by giving an equitable interpre- 
tation to the word “‘ mirindriya ° and making it merely a disqualification to receive 
a share in the soma juice in a certain sacrifice! Emperor Dushyanta seems to have 
been responsible for giving posthumous children in the womb a share at partition, 
out of equitable considerations, enunciating the equitable doctrine. ‘‘ The king 
stands as the father of all unborn posthumous children ’’. 

4 a reverse also happened sometimes. Vyasa said categoricially : (see Virami- 
trodaya ž 
STHAVARAM DVIPADAMCHAIVA YADYAPI SVAYAMARIJITAM 
ASAMBHUYASUTAN SARVAN NA DANAM NA CHA VIKRAYA: 
. YE JATA YEPYA JATASCHA YE CHA GARBHEVYAVASTHITA: 
VRITHIM CHA TEBHIKAMKSHATI NA DANAM NA CHA 
l VIKRAYAM. 

(Though immoveables and bipeds (slaves or serfs attached to land are meant) 
have been acquired by a man himself, a gift or sale of them should not be made 
without consulting all the sons. They who are born and they who are yet un- 
begotten and they who are still in the womb require the means of support. So, 
no gift or sale of these should be made). But this rule has been abrogated, though 
quoted both in the Mitakshara and the Dayabagha for equitable reasons, regarding 
self-acquired property, on the ground that it is mere religious and moral injunc- 
tion and merely recommendatory, and nota rule of positive law, and mandatory, 
and that Yajnavalkya’s text permitting such gift or sale will prevail. 

I. ('g20) I L.R. 44 Fom. a . 
afr LER. 52 Boe ë a OM OR ae S j g 
onno e1 M.L.J. 246: I . 35 Mad, 47 8 (ae LR. 6 I.A. 88 ILR.5 Cal. 143 








t 


[] _: PERAMANAYAKAM PILLAI D. SIVARAMAN (F.B.) (Panchapakesa Ayer, J). 387 


: Manu treats sale without ownership as theft, and such a sale, if made secretly. 
(say, without the knowledge cf the other co-parceners) will increase the presumption 
of guilt. Tbe seller of immoveable property, who did not give possession to the 
purchaser, after receiving: the consideration from him, was held lable for punish- 
ment like a thief, and the purchaser was given com tion in money or in equi. 
valent pope (see Texts of Manu, Br 4 Kayaya, Sankha and Vyasa, 
quoted in the Vyavaharanimaya of Varadaraja, pages 274 and 277—Adyar Ed., 1942 
edited by Professor K. V. i Ayyangar). The equity given by Colp- 
brooke, Ellies and Strange, and by our Courts, to the purchaser from an undivided 
co-parcencr, whether of bis entire interest or his interest in a specified item or the 
whole of a specified item can casily be fitted in with the equity given by Brihaspati, 
Katyayana, Sankha and Vyasa, as it is only compensation in money or in equi 
- property in a suit for partition or partial partitior. The imperfect alienor is made 
to give over his right of partition to the alience for value aa opa o Tana 
just as the raper or seducer of a woman in Hindu times was made to repair t 
damages by marrying her in Rakshasa and Paisacha forms! So I see no violent 
departure from ancient Hindu law principles in granting this equity. Indee 
an ancient and vigorous law, like Hindu Law, existing for at least threo thousan 
years, continuously, must, it is obvious, change from time to time in some way for 
adjusting itself to changing times and conditions to meet the needs of a progressive 
society. The sages recognised this, as is shown by Parasara’s famous verso: ` 
KRITE TU MANAVA DHARMASTRETAYAM GAUTAMA: SMRITA; 
DWAPARA SANKHA LIKHITA: KALAU PARASARA SMRITA 


(Parasara I. 24.) 


(In the Krita age the Dharamsastra of Manu, in Treta age that of Gautama, in 
Dwapara age the Dkarmasastras of Sankha and Likshita, and in Kali age the Dharma- 
sastra of Parasara shall bo followed). 


_It will be a mistake to regard Hindu Law as static and un ive, as some 
western historians do. It has always been changing with the changing times though 
imperceptibly so far, like the waters of the Ganges or the stones of the Himalayas, 
The recognition of the purchaser’s equity was necessitated by the paramount 
need to enable undivided co-parceners to raise money on their undivided shares, 
and get a good value for sale of such shares, by giving them poe ved 
and definite ” rights (recognised in Tı l Hossain Khan v. Rag th Pe z 
in the joint family properties when ing such purchasers. 

I consider the rule in Vadivalam v. Natasam?, to be more simple and work- 
able and not less equitable than the rule in Marappa Goundan v. Rangaswami 
Gaundan? or the somewhat extended rule in Venkatapathi v. Pappiah*. When 
a non-alienating co-parcener’s right to sue for his share is an alienated item (kaving 
the ae co-parcener’s share in that item with the alienee) is recognised, as 
i v. Chinnayya®, Iburamsa Rowther v. Thirwvenkataswami*, Ramasub : 
v. Ganapathiraju’, ctc., and a right of partial partition virtually conceded to h 
T do not see any inequity in allowing the alience his equity ing the share 
the binding debt due by the non- jonas ie Slee in that partial partition 
suit itself, What is sauce for the gander ought to be sauce for the goose too! The 
Hindu texts mentioned above allow of both compensation in moncy as well as 
equivalent property in all such cases of sale without proper and full title. There is 
no reason in law or equity to throw the entire indus debt on the alienating 
co= er?s “share, as the décisions in Marappa Gaundan v. Rangas 
Gaxndan* and Venkatapathi v. Papiah*, virtually do. I cannot see how a purchaser 
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undue influence or fraud. It is also significant’ that in Venkatapatht v. Papiah* 
the. purchaser is given under proposition three, some more equity in such partial l 
suit than in Marappa Gaundan v. Rangaswami Gaundan?. I ae with my learned. 
‘brothers Satyanarayana Rao and Viswanatha Sastri, J ., that the three propo- 
sitions laid down “by Ramesam, J., in Fe v. Pafiah!, are not- 


entire consideration named in the deed and the binding part of that consideration. . 
So, I am for adopting the rule in Vadivalam v. atasam*, laid. down by 
two eminent Hindu Ju and -followed in so many later rulings of this Court 
by other eminent Judges, once for all, and also the rulings in Aypagiri Venkataramayya, 
v. Ayyagiri Ramayya‘, Chinnu Pillai v. Kalimuthu Chstiy® and Dharma Rao v. Bapanayya®. - 
subject to the rule in Rottala Ranganathan Chetty v. Pulicat Ramaswami Chetti” , prohibiting 
to pass off in the guise of sales for nominal amounts, in preference to the rulings 
in’ Marappa’ Gaindan v. Rangaswami Gdundan* and Venkatapathi v. Pappight, 3. 
Mr. Venkatasubramania Iyer urged that the principle of stars decisis should 

. _ not be applied in this case as the rulings in Vadivalam v. Natasam?, Ayyagiri Venkata- 
romayya v. Ayyagiri Ramayya*, Chinnu Pillai v. Kalimuthu Chetti® and Dharma’ Rao v. 
B *, are wrong and inequitable. I do not consider them to be wrong or 
inequitable. I may also say that the principle of stare decisis will apply even if 
they are wrong. The Privy Council has in Brij Narain v. Mangala Prasad’, said : 

: “Io such a matter as the present, it is above all things necessary, as stars decisis, nat to 
uns-ttle what has been settled by a loog course of decisions”. . in 

In law, as in custom, certainty and long observance are of far greater importance 
than logicality or abstract uity. Even Hindu Nyaya Sastras recognise: this 
pencple under the doctrine of Visha Vriksha Nyaya (poison tree argument) which 
3 .stated as follows: > 

. 4 Even a po'sor | K t down after it has talen root and 
igs bear po #07 ' tree planted by oneself should rot be cu 

For that reason I am not for following the ancient and abandoned course of the 
stream of law represented by the decisions in Rangaswami v. Krishnayyan®, and ' 
Sathapathiar'v. Sicanarayana'® (which have ter logicality and abstract equity) 
and the supporting observations in Venku Roddi v. Venku Reddit, and I am for 
following the new and current courscs of the stream of law represented by the 
rulings iù Chinnu Pillai v. Kalimuthu Chetti8 and Dharma Rao v. Bapanayya® „as laying 
‘down the present law on this point: Decisions followed uniformly for three decade 
like Chinnu Pillai v. Kalimuthu Chetti®, do not deserve to be disturbed. 


I agree with my learned brothers that the purchaser from an undivided Mitak- 
shara co-parcener in this State does not become a tenant-in-common with the non- - 
alienating co-parceners and is not entitled to joint possession with them or to get 
mesne profits from them, despite the omission of the word “‘ Hindu” from sec- 
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tion 2 of the Transfer of Property Act, making ‘section 44 of that Act applicable 
to the Hindus as well. I agree with the reasons given by my learned Drone 
Satyanarayana Rao and Viswanatha Sastri, JJ., for that, and have nothing to add. 
- I-am clearly.of opinion that the frame of the suit brought by this a eatin 

is ample enough to allow cf the purchaser’s equity being worked out in this very 
suit, and the respondent made to pay half the binding debt as a condition precedent 
for recovering his half share in the properties alienated to the appellant and the 
meane profits on that half share. ¢ pleadings show. that it is.a gencral suit for 
partition, and the suit is filed on the basis of non-division between the respondent - 
and his father on the date of the suit. The respondent also examined his father, 
as.P.W. 1 to prove non-division between the two till the date of the suit. “ The 
plaint has not been amended. And I cannct also conceive of permission being 
given to amend the plaint at this . Besides,.the alienation in favour of the 
` respondent was before the father’s insolvency, and neither the subsequent insolvency 
of the father nor the administration of his irterest in the family property by the 
Official Receiver will have the effect of severing the father’s mterest from the 
respondent’s interest. _ ae ; . 

The analogy of conversion of a co- to Islam or Christianity effecti 
a Severance in a Hindu joint family without agreement or unilateral consent, an 
indeed, against the will of one and all the members, was relied on by Mr- Venkata- 
subramania Iyer,-to show that even adjudication in insolvency will effect a similar 
severance, as agreement and consent, even unilateral, is not needed to effect seve- 
rance. He relied also on the observation of the Privy Council in Venkatapathiraju’ 
v. Venkatanarasimharajut. ne ee . 

“ A division of right or severance of the joint status, may result, not only from an agreement. 
between the parties, but from any a't or transaction which has the effect of defining their shares in 
the estate, though it may not partition the estate ”. : : 

I agree with my learned brothers Satyanarayana Rao and Viswanatha Sastri, 
JJ., that the phrase “any act or transaction ” in that passage“has reference only 

* to an act or transaction of the parties, such as the cxpression of an intention to 
become divided, the institution cf a suit for partition, the execution of a document 
with the necessary recitals, etc., all involving an expression of “‘ buddhivisesha”’ 
(the exercise of the will of a co-parcener), and that it hag no reference to acts of’ 
purely third parties like an attachment or Court sale of a co-parcener’s interest 
or his adjudication-in insolvency. It may well be said that a Hindu can never 
become a member of a joint family by mere consent, and can never leave it without 
consent. Conversion effects a-severance of the convert from the joint family only by 
virtue of Act XXI of 1850 removing the Hindu Law disqualification from inheritance 
regarding a convert who was regarded as dead in Hindu Law, obsequial ceremonies 
being performed for him, and. given be no share at all, and the decision of the’ 
ivy Council in Abraham v. Abraham’, comparing the situation arising from con- 
version to orie arising from partition. It may also be noticed that in this case an 
implied consent of the converted co-parcener and the unconverted ones to partition 
may perhaps be with sorme strain i as the unconverted ones will not be willing 
to have common mess, dwelling and worship, the essence of a Hindu joint family 
with the converted man. In Insolvency, however, there is no such aad consent, 
cr impossibility of having common mess, dwelling and worship: Shakala says : 
EKAPAKENAVASATANEKAMEKAM DEVARCHANAM GRIHE 
VAISVADEVAM TATHAIVAIKAM VIBHAKTANAM GRIHE GRIHE 

(Those who live in the same mess have one worship. and one fire likewise in . 

their home are co-parceners. Separated co-parceners have got separate worship 


and fire im each house). - -- 
a, (Shakala, quoted in the Mapuka). 
It is not necessary for a Hindu joint family to have any property (see Janakiram . 
v. Nagamony*)). Hindu sages did not say anything about insolvency perhaps 


Iı. (1936) 71 MLJ. 558: LR. 63 LA ea (r 9 M.I.A. 195 (P.C.). 
897! Loe (1937) Mea. 1 (P.Q). 3. ee 50 MLL.J. 419 2 LEK. 4p Mad. g% 
50 E : 
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because there were no provisions in those days’ or insolvents being adjudicated 
and protected and their available assets distributed. The equity rule has been 
extended by modern Courts for the benefk of the insolvent and his creditors as to. 
purchases from an undivided co-parcener, For ther asons given in detail in the 
judgments of my learned brothers Satyanarayana Rao and Viswanatha Sastri, JJ., 
with which I fully agree, I am satisfied that neither adjudication as an insolvent 
nor administration in insolvency effects a severance of the joirt family status of the 
insolvent vis-a-vis the othe: co-parceners, No decision has ever laid down like that. 
All decisions proceed on the footing that no severance of joint family status takes 

lace by icsolvency or admicistration in insolvency. Mr. Venkatasubramania 

yer urged that the adjudication o: at least the administration in insolvency effected 
a change from the common right of the insolvent to the Drazyasamudayam (collsctive 
Lda rene a crystallised separate right to a share (ekadesavpavasthapana mentioned - 
in the Mitakshara) and so effected a severance. But, as poinced out by my learned 
brothers, Satyanarayana Rao and Viswanatha Sastri, JJ., the ekadesanyavasthapana 
of the Mitakshara obviously refers only to an actual partition of the properties by 
metes and bounds, or heaps and shares, and not to any division by status. Besides, 
what is to. happen in the case of the adjudication as insolvent of a co-parcener 
of a joint family owning or holding no property? What about the unattachable 
properties not vestable in insolvency in the Official Receiver like Trust Nad pane 
properties exempt under section 60, Civil Procedure Code, etc.? In , even 
the very able argument of the learned counsel for the ndent in this respect 
is like the argument on a hopelessly untenable point, referred to in the N; 
books, where no sooner is one objection met than two more appear, and where 
the argument is compared to a well dug m sandy soil where the sides will always 
be falling in ! 

In this case, happily, there is no difficulty in working out the equity as there 
are ro other family debts or liabilities proved, and there is no increase or decrease 
even in the number of the co-parceners, and only the debt of Rs. 7,022 has to be 
divided into two, and the plaintiff made to pay his half share as condition precedent. 

So, I am also of the opinion that the decree of the Courts below must be modified 
by directing the plaintiff to deposit into the trial Court a sum of Rs. 3,511— 
as a condition precedent to his recovering his share in the suit properties in the 
hands of the appellant and the meme profits from that half share (which can be 
claimed only from the date of such deposit), and that the respondent should pay 
the appellant’s costs throughout and agree to the decree proposed to be assed By 
my learned brother Satyanarayana Rao, J.) 

K.S. n Appeal allowed. 

; [FULL BENOH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr.. P. V. RAJAMANNAR, Chisf Justice, MR. Justice RAGHAVA 
Rao AND Mr. Justice VENKATARAMA AYYAR. i ' 


T. Dakshinamoorthy .. Petitioner" 
0. 
Thulja Bai and another - - .. Respondents. 
Madras Buildings (Leases and Rent Contrel) Act (XXV section and (ii)— Building 
used for del pps Let out for co renina papam rure alb a rend pepe í 
jalan or ack ideal Careia i le kat mi 7 Cast i darde aa O S 


What is at the inception a residential building may well become a non-residential one by force 
of the terms of a letting, and that any conversion, after the letting of a residential building into a 
non-residential one may well take place within and only within the mits which the statute ; 
l ani Dror nuit Dig bulding, ha to have been of one character ‘t must for 
‘ever keep that character irrespective of what e ceri af the lettiog ot of the acts of parties sabsenuent 
to the letting may be, seems to-be « difficult, if not impossible; positon; having regard to the con- 


. *Q M. P. No. 4955 of 1950. . gth November, 1951. 


he seeks an order i the tenant to put him in possesion of the property, he has to show Hat. De 
fulfils the requirements nub-clause | or (if) of clause (a) of 
tial purpose, it would be unfair if 


the landlord’s recovery j 
as 2 given casc falls under sub-clause (i) or sub-clause (ii) of sub-section (3) (4) 
In deciding the question whether 2 building is residential or non-residential t! e C urt must 
have regard to the follu. wing considerations : i 


agreement between the ies as to the purpose of the letrmg. ) Where there is evidence of such 
Rea ee Be ne a ea, a E deg! the antecedent caer of de 
building by the landlord as known to the tenant and other ing circumstances, if any, will 
also have to enter int the determination of the question whether the ing is or is not residential. 
(5) Diticulty may ometa salt rehala be Erin, aia ing the tests above indicated, if tho 
building is let for both kinds of purposes, residential non-residential, no distinction being 


of the leting? ‘ 
Where the Court finds the letting to be equally for residen ial and non-residential purpose® 
and no' mainly or substantially for the ane or the other kind of purpose the application by the 
landlord may well s and whether filed under section 7 (3) (a) (i) or section 7 (3) (4) (ii) of the Act. 


On the facts fou d and in the ! ght of the legal principles indicated above it was held that the 

of th letting being non- ential, the merc structura ft i¢ss of the building for residence’ 

at time of th letti g would not avail the land] rd to contend that because bei. notin occu- 

paton of a residential building of his own in the c ty and requires the building in questioa for his 
own o-cupation, he can evict the tena t from the premise. 

Petition praying that in tbe circumstances stated in the affidavit filed therewith 
the High Coury wall be pleased to issue a writ of certiorari calling for the records in 
FL R. A. No. 932 of 1949 on the file of the Court of Small Causes, Madras and to 
goh the order therein dated 29th March, 1950, (L.Dis. No. 2485 of H.R.C./49, 

ditional Rent Controller, Madras). A i 

R. Ramamurthi Iyer for Nagarajan and A. Viswanathan for Petitioner. 

P. S. Panjatchara Mudaliar for 1st Respondent. 

(This petition coming on for hearing before Rajamannar, C.J. and Pancha- 
pakesa Ayyar, J., on 18th January, 1951, the Court made the following Order of 
Reference to a Full Bench :) 

The Chief Fustice—Under section 7 (3) of the Madras Buildings (Lease and 
Rent Control) Act, a landlord may apply to the Controller for an order directing 
the tenant to put the landlord in posses (1) in the case of a residential building, 
if he requires it for his own occupation and ifhe is not occupying a residential building 
of his own in the city, town or village concerned. f 

The Act does not contain a definition of a residential building. There is, 
however, a definition of “building”. ‘‘ Building ° meahs, 

“a any building or hut or part of: build ng or hut, let or to be let separately for residential or 
non-residentiaf purposes.” - i - 

Tho only question in this case is whether the building which is the subject- 
matter of the application is a residential or.a non-residential building. The 
findings which are material for a determination of this question are as ollows : 
For several years the building was being used for the residence of the petitioner ` 
and P.W. 2. Then, it was let to a tenant who was carrying on business in Chappalas 
and thereafter to the present tenant for his business in hides and skins, Structurally 
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the. building appears to have been meant for residence rather than for ing’ 
on business, e locality in which the building is situate is predommantly a 
business locality. i -' ; 

If the sole test for determining whether a building is residential or not is the 
purpose for which the building was let to the tenant in occupation at the time of 
the application for eviction, then, undoubtedly, the building is a non-residential’ 
building. But the appellate tribunal in this case, the Chief Judge of the Court 
of Small Causes, has held that as it was once used for residential purposes and was 
structurally such that it must have been intended for residence, mere user for a- 
number of years as a non-residential building would not make it non-residential 
and therefore it must be deemed to be a residential building. In coming to this 
conclusion he was largely influenced by the observations made by this Court in 
a decision to which I was a party in C. M. P. No. 6150 of 1948. In that case the 
building was actually being used as a restaurant at the time of the application 
for eviction, but, by its nature and by its structure it was a residential building. 
Both the Rent Controller and the appellate tribunal held that it was a residential 
building.’ In view of the fact that by its nature and structure the building was 
residential in character it was held, that the appellate tribunal was justified in its” 
finding. I went on to say: : - 

ee ee 
even. a ec—it was Oo 1 nO 
the building non-residential” ine re chee a 
Reliance was placed on section 11 (1) of the Act, but we were inclined to hold that 
what was contemplated by that section was ‘structural alteration which converted: 
a residential building into a non-residential building. ; 

Since that decision I have come across other cases in which conflicting con- 
siderations.have placed me often in a state of uncertainty as to the meaning to be 
given, to a ‘‘residential building.” in section 7 (3). If the definition of ‘ building ” 
gives a clue, then, a residential building is a building let or to be let for residential 
purposes. That furnishes no doubt a simple test which has also the merit of reason- 
able certainty. But I have found it difficult tò adopt that test in the case of a 
building which, for instance, might be tho family house of the owner in which he 
and his predecessors had been residing for years and therefore was at one time a 
residential building which, however, has been let for business purposes at the material 
period. The question will then arise whether there has been a conversion of a 
residential Building into a non-residential building. I was at one time inclined 
to think that the conversion contemplated was by means of a structural alteration. 
But my attention has been drawn to the decision in Williams v. Perry! in which 
Swift, J., observed : . 

“ I can seo no reason why æ dwelling house should not be converted into business premises just 
as much by the agreement of the parties and their user as by structural alteration.” 
These remarks appear to me to show a way out of the difficulty. 


I ressed more than once the desirability of the Legislature clarifying the 
position by a definition of a residential building, but’ evidently there has been no 
attempt in that direction. As this is a matter which constantly comes up throughout 
the State, it is desirable that there should be an authoritative ruling laying down 
at least certain’ broad tests to find out if a building is or is not a residential build- 
. ing within the meaning of the Madras. Buildings (Lease and Rent Control) Act. 

The petition will be posted before a Full Bench. 

Panchapakesa Ayyar, F.—I agree. F 

-In pursuance of the above order, this petition coming ‘on for final hearin g, the 
Court delivered the following : Ass f . 
`- JupomenT: Raghava Rao, 7.—This matter comes up on a reference to a Full 
Bench by my Lord the Chief Justice and Panchapakesa Ayyar; J. The question 
ee 


I. - (1924) 1 K.B. 36." ae: 
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is whether the premises in the possession of the petitioner, the tenant, are in the 
nature of a non-residential building, of which it is not open to the landlord, the 
‘respondent to ask for possession, under section 7 (3) (a) Y of Madras Act XXV 
of 1949, The Madras Buildings (Lease and Rent Control) Act, 

The findi of fact material to the determination of the question are stated 
in the order of reference thus : 


“ For several years the building was being used for the residence of the petitioner and P.W. 2. 


Then, it was lct to a tenant who was on business in cha and thereafter to the present 
tenant for his business in hides and skins. Structurally the appears to have been meant 
for rekidence rather than for carrying on busines. The locality in which the building is situate is 


. predomina:.tly.a business locality.” : - 

The reference has been necessitated by the fact that the Bench which has 
mado it has doubted the soundness of the view expressed in C.M.P. No. 6150 of 
1948 to which the learned Chief Justice himself was also a party concerning the 
test for determining whether a building is residential or not within Madras Act 
XXV of 1949. That view is that if by reason of the original nature and structure 
of the building it was residential, the fact that for some time—may be oven for a 
long time—it was being used for p ses other than residence, would by itself 
not make the building non-residenti In the order of reference it is observed 
that if the definition of ‘‘ building ” in the Act gives a clue, then a residential building 
is a building let or to be let for residential Tupa The question is whether the 
view which favours regard for the original structural design or the view which 
emphasises the importance of the letting of the building as for a residential purpose 
is to be preferred. ` é 


To have regard to the provisions of the Act so far as they throw light upon 
the matter, we find first that the preamble states that : : i 

“Iti t to the letting of residential and idential buildi -.. and 
” = pedio raul i etting of resi catia! non-resi ildings 
Next the definition of ‘‘ building’ ’ in section 2 (1) is that it means 

“any building or hut or part of a building or hut, let or to be let separately for residential 
or non-residential purposes.” 

“*Let’’ in the definition apparently means “let at the time of the passing 
of the Act ’’ while ‘‘to be let ” in the definition means “to be let after the passing 
of the Act.” ‘Residential building ” of which as such there is no definition in 
the Act must in the light of the definition of “building ”? mean ‘“any building or 
hut or part of a building or hut let or to be let separately for residential purposes.” 

Section 7 (3) (a) (i) provides that: 

“ A landlord to the Controller for an order directing the tenant to the landlord 
in possession—{i) inthe Ga of a Festdentel being i be re ee ia Put the landlord 
if he is not occupying a residential building f his own in the city, town or village concerned ; 

(ii in the case of a non-residential building, if he is not occupying for purposes of a business 
Birawa ar to ee pease ol phe DOAL buildiig in city. town or village concerned which is 
Then we have section 11 (1) which states that : 

“No residential ing shall be converted into residential buildi t with the 
poi tn E cil i pvel pie a mmr ag ce w 

It may be relevant also to notice at this juncture that section 4 of Madras 
Act VIII of 1951 has replaced section 3 of the Madras Act XXV of 1949 by 
‘something more detailed than and in some respects differing from the provisions 
of the latter section. Sub-section (5) of section 3 of the Act of 1949 as amended 
-in 1951 contains three provisos, of which the second and the third are material to 
the present discussion, namely : 

“ Provided further that if the building is a residential i it shall not be converted mto 
‘aiteil belii ie ace ‘ting of Controlla; ; 

a rea aa cae in writing c er is obtained under 

Ptovided also that no structural alterations shall be made in the i f, 
wae Sle coe ta 5 c in building, unless the consent 
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From these provisions the following material factors emerge: (1) that the Act 
must be so construed as to prevent unreasonable eviction of tenants; (2) that 
while “ residential ” according to its ordinary Dictionary meaning (vide the Concise 
Oxford Dictionary, grd Edition, 1944, page 998) may mean one of two things: 
i (i) “suitable for or occupied by private houses, (e.g., residential estates, street, 
quarter) and 

(ii) “ Connected with residence (¢.g., residential qualifications),” the latter 
of which is the one pertinent to the present context, the statute brings in, with refe- 
rence to what a “‘residential building” means, by its definition of ‘* building ” the 
idea that the residential building must be one let or to be let for purposes con- 
nected with residence; (3) that the residential or non-residential character 
of the building for the purpose of a landlord’s apo auo under section 7 (3) (a) 
of the Act must be determined with reference to the date and purpose of the letting, 
the twofold condition for the application to succeed under (i) being that the 
landlord requires it for his own o ation, and that he is not occupying a resi- 
dential building of his own and under (ii) the condition being that he is not occupying 
for the purposes of a business which he is carrying on a non-residential building 
which is his own or to the possession of which he is entitled ; (4) that the status 
which a building commands as a residential building under the letting shall not 
be converted into that of a non-residential huilding apparently by the tenant, 
‘except with the permission in writing of the Controller; and (5) that the two 
provisos to sub-section (5) of section 3 as amended, when read together, suggest 
that the conversion of a residential building into a non-residential building need 
not always be by structural alterations, but that if the conversion is by such 
alterations, the consent of the landlord in addition to the permission in -writing 
of the Controller, is also a pre-requisite for such a conversion. 


It seems to us therefore that what is at the inception a residential building 
may well become a non-residential one by force of the terms of a letting, and that ` 
any conversion, after the ce of a residential building into a non-revidential one 
may well take place within and only within the limits which the statute prescribes, 
That if prior to a letting a building happens to have been of one character it must 
for-ever keep that character irrespective of what the effect of the letting or of the 
acts of parties subsequent to the letting may be, seems to our minds to be a difficult, 
if not impossible, position, having regard to the considerations above set forth. 
The original design of the structure may have been one suitable to residence, but 
if by the letting it became non-residential in character, there is no reason why one 
may not take it as such for the purpose of section 7, sub-section (3). It seems 
to us that if a landlord has let out a building for a residential or non-residential 
purpose as the case may be, it is only fair that when he seeks an order directing 
the tenant to put him in possession of the property, he has to show that he fulfils 
the requirements of sub-clause (i) or (ii) of clause (a) of sub-section (3) of section 7. 
Having let out the building as for a non-residential purpose, it would be unfair 
if he were allowed to urge the requirement of the building for his own occupation, 
which is really a condition of his seeking to recover a residential building let out 
by him. The purpose of the letting and the condition of the landJord’s recovery 
have alike reference to a residential or non-residential purpose according as a given 
case falls under sub-clause (i) or sub-clause (ii) of sub-section 3 (a) of section 7. 


It is true as observed in the order of reference that this sort of test might some- 
times work a hardship as for instance in the case of a building $ 


“ which might be the family house of the owner in which he and his predecemors had been 

ing fo years and the:efore was at one time a re idential building which however has been let 
fo. Lusiness purposes at the material period.” 7 
On the other hand, there is no denying too that, as also observed in th 
order of reference, the clue afforded by the definition of “building” in 
the matter of the determination of the question whether a building: is residential 
or non-residential ‘“‘furnishes a simple test which has also the merit- of 
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reasonable certainty.” Between these two conflicting tests we have no doubt 
but that the latter ought to be preferred as more consonant to considerations 
connected with the object and purpose of the Act as explained above and the 
scope and intendment of its several relevant sections as set forth already. This 
Court always listens and listens with due attention to an argument 
ab inconvenienti or even ad miscricordiem. We feel however perfectly clear that 
the argument of hardship cannot prevail here. 


The learned advocate for the respondent has urged that the definition of 

“ building’? cannot be treated as affording a clue to the determination of the 
uestion whether a building is residential or non-residential He says that the 
object of the definition of ‘‘ building ” is not that, and that the idea of the definition’ 
is to show, that there can be a letting of a as well as the whole of the building. 
Surely that is not a complete reading of the definition of ‘‘ building ” which also 
refers to residential or non-residential purposes in connection with the letting of the 
building in whole or in part. Counsel also urges that this view of what ‘a residential 
building °’ is, does not fit in with the meaning of that expression as used for the 
sccond time in section 7 ( ) {2) PA His point seems to be that one and the same 

to 


meaning ought to be a t expression as used in both the places in section 
7- (3) (a) @ and that such meaning must be ‘‘a building suitable for residence 
by its structural design ” and not “‘a building let or to be let for residential pur- 


poses; ” for ‘‘if he is not occupying a residential building of his own ” in that 
provision cannot mean “‘if he is not occupying a building let or to be let for resi- 
dential p .”? The be scr seems to have some plausibility of reason 
behind it ; but there is no rule of law which ir any and evéry case forbids the inter- 
pretation of the same expression in two different senses as used in two different 
places although in one and the same provisior of the statute, ‘‘ Residential build- 
ing”? in the lace where it is used may well mean “a building let or to be let 
for the residential purposes’; where it is next used, it may as well mean rimpli- 
citer “a building ofa residential character ”, After all, the definition of “‘ building ” 
given in section 2 of the Act only operates where there is nothing repugnant in 
the subject or context, as is made clear by the opening words of the section. If the 
_ definition cannot be applied for the ascertainment of the meaning of the expression 
a readen Polde tn the second place in which it is used in section 7 (g) (a) (i 
but can be applied for such a purpose with reference to the first place in wick e 
expression “‘ residential building ’’ occurs, there is no reason why the clue afford 
by the definition of “‘ building ” may-not be pressed into service for the ascertain- 

--ment of the meaning of the expression “‘residential building ” as it occurs in the 
first place, though not as used in the second. The p se of residence involved 
and implied in the expression ‘‘ residential building ” in both the places is of course 
there ; only the idea of letting is there in the first context, while it is not there in the 
‘second. 


For the p se of determining whether a building is residential or non- 
residential acco to the view expressed above of what a “‘ residential building ” 
means we have to in mind a few salient considerations, which we propose 
to indicate. ` 

(1) Where there is an instrument of tenancy specifically and explicitly 
declaring thé purpose of the letting as residential or non-residential, no difficulty 
generally arises. (2) Where there is no such instrument of tenancy, the question 
will have to be considered on the basis of direct evidence alinde con the 
purpose of the letting, which may be adduced in a case. (3) If no such evidence 

a too is forthcoming, the Court can only look at the evidence concerning the user 
` of the premises by the tenant down to the date of the application for eviction, as 
acquiesced in by the landlord. For, such user and such acquiescence afford a safe 
„basis for an inference of agreement between the parties as to the p of the 
letting. (4) Where there is evidence of such user, but there is no evidence of such 
acquiescence, the structural design, the antecedent user of the building by the 
landlord as known to the tenant and other surrounding circumstances, if any, 


Z 
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will also have to enter into the determination of the question whether the building 
is or is not residential. (5) Difficulty may sometimes still remain, “i.e, even after 
applying the tests above indicated, if the building is found let for both kmds of 
purposes, residéntial and non-residential, no distinction bemg made between one 
part as let for one purpose and the other for the other purpose. In such a case 
it seems to us, that what has to be determined as a question of fact.is, what was 
the real, main and substantial purpose of the letting? - EE 
As supporting or bearing on these considerations as affording the relevant 
_ tests, I wi to refer next to a few decisions of the Courts in England rendered under 
“the Rent Restrictions Acts prevailing there, which have been cited by learned 
“counsel for the petitioner. It may the noted that, broadly speaking, in England 
there is distinction made in those Acts between ‘‘a dwelling house ” and ‘‘ business 
premises”. ; 
In the case of Williams v. Perry! premises which were occupied from 1914. till , 
IQI as business premises and partly as a dewlling house, were m-1919 let 
. to the defendant solely as business premises. It was held that the premises were 
_not within the protection of the Increase of Rent and Mortgage Interest (Restric- 
tions) Act, 1920. At the end of the judgment of Swift, J., with which Acton, J., 
: d, there is the observation ‘at page 940 of the Report quoted in’ the -order 
. of reference before us which is relevant to the present discussion. r 
7 “I can see no reason why a dwelling bouse should not be converted into business premises just 
_ as much by the agreement of the parties and their user as by structural alteration.” iy 
i In the case of Hyman v. Steward? the question which arose was whether the 
. dwelling house there in question had become converted into business premises and 
therefore disentitled to-the protection of the Increase of Rent and Mortgage Interest 
. (Restrictions) Act, by reason of abandonment of all residence whatsoever on the 
pee of the tenant. The County Court Judge found on the facts proved that there 
been no such change of user as to destroy the character of dwelling house with , 
* which the premises were impressed by the tenancy agreement and gave judgment 
for the defendant, which was‘upheld on appeal. The main point about this deci- 
sion so far as material to this-case is that it shows that the character of dwelling 
. house may well be impressed upon premises by the terms of the tenancy agreement. 
. The further fact to notice is that in Greer, J.’s judgment at page 712 of the Repo 
there occurs this observation :— ` 
: “I confine myself to graying that if there had been a complete change of user of the premises by 
peison of the case owt A rier t3 ue (DE Aa a dirdling Bouse £an ep Eem al O Damna 
; ; ; ' by acuiacence 
venting altered user of the premises as business premises, I think that the premises could then 
have. been described as premises let entirely for business purposes, and not partly for residential and 
partly for business purposes.” = 
- That shows that in England where premises aro let as a dwelling house, con- 
version thereof into business premises can be effected by such conduct on the part 
of the tenant acquiesced in by the landlord as is sufficient to erect an estoppel against 
the landlord from pleading that the premises must be regarded as still continuing 
as a dwelling house. Here, we have limits set by our own Act to such conversion. 
The next case Vickery v. Martin® is a decision of the Court of Appeal and is 
interesting as only showing that in England there is in section 3 sub-section (3) of 
the Rent and Mortgage Interest (Restrictions) Act of 1939 which repeats in practi- 
cally the same words of section 12, sub-section 2 (ii) of the previous Act of 1920 a 
specific provision that it is not sufficient to exclude a dwelling house from the 
operation of the Act merely to show that of the premises is used asa shop or 
office or for business, trade or professional purposes. It is in view of this specific 
provision that Lord Green, M. R., says thus at page 684 of the Report : + 
“ I decline, with the language of the sub-section before me, to embark on an inquisy what is the 


substantial use, or what, in the language of the County Court Judge, is the principal or the ancillary 
use, of these premises.” ‘ 


x 





I. eee 1 K.B. 938. 3. (1944) 1 K.B. 679. 
g. (1925) 2 K.B. 702. , 
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We do not have here a provision to that effect, and where a house is found let for 

-the both residential and non-residential purposes, as I have already stated, the 
question will arise, what was the main, real and substantial purpose of the letting, 
-residential or non-residential ? . 

š The case of Wolfe v. Hogan! is important as containing a discussion of the 
general considerations pertinent to the determination of the question whether 
premises of which possession is sought hy a landlord are (let as a separate building ”” 
within the meaning of section 12, sub-section (2) of the Rent and Mortgage Interest 
(Restrictions) Act of 1920. Those considerations are laid down in this decision 
of the Court of Appeal on practically the same lines as we have adopted earlier 
in this judgment m enunciating the salient considerations connec with the 
evidentiary material on the basis of which Courts here have to decide whether a 
building is or is not residential within the meaning of our Act. It is not, in our 
opinion, necessary to deal further with this decision. 

We propose next to turn to two decisions not cited at the Bar, the one reported 
in Krishna ‘Nair v. Valliammal* and the other reported in Waller v. Thomas*, which 
bear upon the test of ‘‘real, main and substantial purpose of the letting ” referred 
to above by us as coming up for application in a case where a building as a whole 
is found let for both kinds of purposes, residential and non-residential no distinction. 
being made between one part as let for one kind of purpose and the other for the 
other kind of p se. the Madras case, decided by Panchapakesa Ayyar, J., 
what has been by the learned Judge is that in determining whether certain 
premises are residential or non-residential, the main or primary purpose for which 
they are let out or taken or used must be considered. The premises in that case 
were held to have been let out for a residential purpose, although a portion thereof 

was used for making appalam when people were not sleeping there and was used 

‘for sleeping purpose when afpalams were not made there. Says the learned Judge 


“I consider in such cases, the primary purpose for which the building is let out or used 

should be the ing factor. A lawyer may use a room of his house for giving legal advice 
to his clients; an may use a room of his house for giving predictions; a barber may use 
a room of his house for ing bis clients; but such use of a room will never make a house itself 
one used for non-residential purposes.” i g . 
Cases in which premises are used exclusively for business p or exclusively 
for dwelling purposes t no difficulty. It is in cases in which the purpose of 
the letting happens to be both ways that a test has to be sought for the resolution of 
the difficulty arising from the dual character of the premises as let. The test laid 
down by the learned judge seems to our mind to be sound. 

The case remaining still for consideration is the English case referred to above. 
The question there arose whether a public house which contained dwelling house 
accommodation constituted a dwelling house which fell within the general provisions 
of Increase of Rent and Mortgage Interest (Restrictions) Act, 1920, or constituted 
business premises which fell within section 1g of the Act. Both the learned judges 
who composed the Divisional Bench, Lust, J. and McCardiec, J., ruled that the 
premises were in the nature of a dwelling house and not in the nature of business 
premises. McCardie J.’s judgment is, however, the one which contains matter 
relevant to the present discussion. The learned judge says first at-page 553 of the 
Report that, f 

“under the Increase of Rent (Restriction) Arts. prior to 1020 the Court of Appeal had to 
consider this very p intin Ejsom Grand Stand tation v. Clarks‘, and there held in the clearest 
terris that a publie konse ras a ‘dwelling house’ for the purpose of th-se Acts.” 

He then reproduces a passage from Banks L.J.’s porami in the Epsom caset, 
which expresses the reasoning in support of the conclusion in that case thus : 

“Was this a duell’ng bouse ? The ho se was dwelt in, and it was let to the defendant for that 
purrose. In tte fullest sense it was a dwelling house, and none the less so because it was also a 
pu! lic house.- He could not accort Mr. Dis‘urnal’s contention that beca se it was let for business 
Be oe not be ane hoùse within the Art. If th t contention were £ ccepted it would 
cx | .de a great many premises which the legislature did not m‘end to be ercluded.” 


1. (1949) 2 K.B. 194, Sia 3- Neat 1 K.B. s41. 
2. pan 1 MLJ. 74 4- Ea W.N. 170. 
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‘McCardit, J., then proceeds-to observe : ` - 
i “That is a definite decision of the Court of Appeal, but I confess to feeling that juristic criticimi 
may be properly applied to it, I feel with the deepest respect that the true test is to ascertain tho 
dominant purpose and principal user of the premises. One might well have thought that the dominant 
i > and object of a public house was to carry on the business of a licensed victualler and that 
the proviion of accommndntine: for the ts was a mere adjunct of the business. One might 
have said that premises do not cease to be busines premises ’ because dwelling accommodation 
necessary for the of thg business is attached. owever the Court of Appeal have taken a 
different view we must loyally follow it.” x 
.Then the learned judge proceeds to point out that the Act of 1920 recognised the 
Epsom decision and treated it as an integral part of the scheme of the Act: for 
section 12, sub-section 2 (ii) provided that the application of the Act should not 
stand excluded by reason only that part of the premises was used as a shop or office 
or for business trade or professional purposes. Reading the Epsom decision in 
conjunction with the words of the Act of 1920, says the learned judge in conclusion : 
“I cannot avoid the conclusion that this house must be treated as a dwelling house within the 
general provisions of the Act rather than as busines premises under section 19 with the special 
modifications therein provided.” ; 

Here in our statute as we have already observed, we do not have any provision 
such as came to be enacted in the English Act of 1920 by way of giving effect to the 
Epsom decision ; and if the juristic criticism applied to the Epsom decision by 
McCardie, J., is to be accepted as sound, there is no reason why the test of dominant 
purpose and principal user propounded by the learned judge should not be regarded 
as applicable to cases arising under our statute. 

It is true that the test of dominant purpose and principal user is not always 
casy EN Applied e can be, speaking generally, though with 
some difficulty in some cases.: Such difficulty in the actual application of tbe test- 
in such cases will only mean that a margin of judicial discretion in the matter of 
‘the determination of the question of the character of the building as question of 
fact has necessarily to be allowed fer. Instances of transactions inspired by mixed 
motives and intents in which the question of the main, real and dominant motive 
and’ intent has to be canvassed for validating or invalidating them are not un- 
common in other branches of law. There can in our judgment be no reason of 
principle why a canvass of the main, real and dominant purpose should be re garded 
as not legitimate in this branch cf law- in cases where the letting is actuated by 
mixed purposes. . 

It only remains to add that where the. Court finds the letting to be equally 
for residential and non-residential purposes and not mainly or substantially for the 
one or the other kind of p the application by the landlord may well stand 
whether filed under section 7 (3) (a) (i) or section 7 (3) (a) (ii) of the Act. 

Judging the case before us on the facts found and in the light of the legal prin- 
ciples indicated in the foregoing, we are of opinion that the purpose of the letting 
being non-residential, the mere structural fitness of the build ing for residence at 
the time.of the letting does not avail the respondent to contend that because he 
is not in occupation of a residential building of his own in the City and requires 
this building for his own occupation he can evict the petitioner from the premises. 

This application accordingly succeeds with costs. (Advocate’s fee Rs. 100.) 

V.S. - ° - — gp Petition allowed. 

- -IN THE HIGH COURT OF JUDICATURE AT MADRAS. ` 

PRESENT :—Mr. Justiaz GOyINDA MENON AND MR. JUSTICE KRISHNASWAMI 
Nawuv. 

Rampalli Ramachandrudu 3 ' .. Appellant * 


ee f 
Sait Bakraj Gulabcharid Firm and others .. Respondents. 
y Civil Procedurs Code (V of 1908), section 46—Order of procept—Whather a sieb in execution procesdings— 





* A, A. O. Nos, 212 and 337 of 1951. 14th February, 1952. 


T}aRAMAGHANDRUDU V. SAIT BAKRAJ GULABOHAND FIRM (Govinda Menon, F.). 399. 


An order directing precept under section 46, Civil Procedure Code, is one which tends to 
facilitate the execution of the decree and is not a step in the execution proceedings and as such is 
not appealable. It foluws that an order extending the time f r a precept is also not appealable. 

Ka iwar De v. Aswini Ki Pal, A.IR. Cal. and Rai Kissenj: v. Sri 
i Eee a ee al, 1926 249 Rai Kissenjt v. Sri Kissen Moackar 

Appeal against the orders of the District Court of East Godavari, dated the 
gth August, 1950 and the goth August, 1950, in E.A. No. 73 of 1950 and in E.A. 
No. 107 of 1950 respectively in O.S. No. 18 of 1994. ; ; 

G. Balaparamsswari Rao for Appellant. 


P. V. Vallabacharyulu for Respondents. 
The Judgment of the Court was delivered by ' 
Govinda Menon, F.—These appeals arise out of the orders passed by the District 
poe of East Godavari extending the time for a precept issued to the Court of the 
ct Judge of West Godavari to keep in ae aen. properties belonging to.the 
appellant who is a judgment-debtor in the suit out of which the applications for 
precept and its extension were made, Mr. P. V. Vallabacharyulu for the res- 
pondent raises a preliminary objection that an order directing a precept is not 
appealable, as it is not one relating to execution, discharge or satisfaction of the 
decree. For this argument he relies upon the observations of Sen, J., in Rai Kissenji 
v. Sri Kissen Mackart. The learned Judge observes as follows :— a 
“ After there is an attachment pursuant to a precept under section 46 of the Code of Civil Pro- 
cedure, further steps have to be taken before the decree can be executed. First, there must be an’ 
spplication ee 9 of the Code to the Court, which passed the decree, for transmission of 
decree to the Court is to execute the decree. Then there must be an application for exe- 
cation of the decree to the Court to which the decree has been transferred and the application must 
be in tabular form as ided in Order 21, rule 11 of the Code of Civil Procedure when the executi 
Court is not the Court. TE Ce to witch, the deeree baa ben amaieneed Ge the Hick 
Court, then the a tion for the execution must be in Form I of the Rules of this Court and must 
contain, i gddition to the iculars mentioned in Order 21, rule 11, certain other particulars (vide 
Chapter , Tule ro of the Original Side Rules). It is thus clear that after an attachment under 
a precept there must be an application for execution in the proper form and it is only upon such 
application that execution can issue. The order issuimg a precept is, therefore, not an order directing 
the execution and the attachment under opp is not an attachment in execution i 
In the case of Kasiwar De v. Aswini Kamar Pal*, it was held that an application for an attachment 
under section 46 of the Code of Civil Procedure cannot be regarded as an application for execution. 
This was a case regarding rateable distribution, but the principle underlying this view applics.” 
What happened there was when a precept was directed to be issued to the 
Sheriff of Calcutta by the Civil Court of Benares and the properties in Calcutta 
were kept in attachment, the Sheriff claimed poundage for having the attachment 
made and the question was whether he was entitled to poundage atall. The learned 
Judge in considering that question found that a precept under section 46 is nota 
step in the execution proceedings but is merely a step taken to facilitate execution. 
Even if a precept has been ordered, still the decree-holder has to apply to the Court 
which passed the decree under section 39 of the Civil Procedure Code for trans- 
mitting the decree and thereafter an application under Order 21, r. 11, Civil Pro- 
cedure Codé, has to be filed to the Court to which the precept has been directed. 
We agiee with the learned Judge that an order of precept under section 46 is one 
which tends to facilitate the execution of the decree and not a step in execution 
proceedings, The same view has been taken by the Calcutta Hig Court in an 
earlier case in Kasiwar De v. Aswini Kumar Pal? where Greaves and Cuming, JJ., 
held that an application for attachment under section 46 of the Civil Procedure 
Code cannot be regarded as an application for execution. The learned judges 
referred to earlier decisions in Pallonji Shapurji Mistry v. Edward Vaughan Jordan? and 
other cases. We agree with the principles set forth in the Calcutta cases referred 
to above. . ; 
We are, therefore, of opinion that the appeals are not maintainable and they 


are dismissed with costs one set. gS 
4 4 _ < Appeal | dismis ed. 


KG oe 
ni TLR. (1939) à Cal. 370. g. (1888) I.LR “r2 Bom. 400. / ~’ 
a. AIR sod bel. 240 See T.C. 527. s r ee 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SATYANARAYANA Rao. 


Arunachala Chettiar .. Appellant* 
D. 
Vadla Koundan and others .. Respondents. ; 
Civil Procedurs Code (V » Orda 21, rules 1 and —Death of judgment-debtor after 
Gill et Ie ceases os Ts Salt Teta et Oi ne Se Oe 
Where in execution of a small causes Court d the property belonging to the judgment- 
dite Wes Grout to mle aie Whe wictin conduci iut Dee IES ce eras of sale 


was pasecd the judgment-debtor died, on the question whether in the absence of the legal represen- 
tatives of the judgment-debtor having been brought on record the Court would be justified in making 
an order of confirmation of the sale in favour of the auction- purchaser, 


Held, that an order of confirmation cannot be made without the presence of parties who are sought 
to be affected. 


It has been established Hecions that before the confirmation the judgment-debtor’s interest 
in the property could be attached and sold even by other creditors 1.6., fa mterest is not defeated 
and does not become vested in the auction-purchaser until there is a confirmation order. 

The sale in this case cannot be set aside but the confirmation order will be a nullity in the absence 
of the legal representatives of the judgment-debtor. ` 

Appeal against the decree of the District Court of South Arcot in A.S. No. 322 
of ige preferred against the decree of the Court of the District Munsif of Kalla- 
kurichi in O.S. No. 23 of 1945. 

M. S. Venkatarama Aiyar for Appellant. 

K. S. Desikan and K. Raman for Respondents. 

Tho Court delivered the following 


Jupemenr.—The only question of law which requires consideration in this second 
appeal by the unsuccessful plaintiff is whether the sale of the properties on the gth 
ovember, 1942, in execution of a small cause decree and the confirmation thereof 
on the 12th December, 1942, is valid. The ground on which the confirmation 
was attacked is that after the date of sale and before confirmation, the judgment- 
debtor died on the 14th November, 1942, and as the confirmation order was passed 
without impleading the legal representatives of the judgment-debtor the confirm- 
ation was not binding and was of no effect. This contention was ted by the 
lower Courts and the claim of the plaintiff to confirm his pomteasion of tic property 
which he purchased was negatived. There is no direct case on the point in any 
of the Courts except a decision of the Oudh Court in Kamakshya Dutt Fon v. Shyam 
Lall+, which is relied on on behalf of the appellant and which seems to support 
his contention. The facts were similar and the judgment-debtor died there, as 
here, within thirty days from the date of sale. e learned Ju held that as 
there was no provision in the Civil Procedure Code requiring representatives 
of a judgment-debtor, when he dies after the sale, to be brought on record for the 
purpose of confirmation, there is no need to bring the legal representatives on record 
ane that the confirmation after the death of the judgment-debtors without bringing 
the legal representatives on record even was valid. The position of a purchaser 
after the sale and before the confirmation is that he has only a sort of inchoate 
interest which might become a vested interest in the property after confirmation. 
No doubt the confirmation in the absence of applications either under Order 21, 
rule 89 or Order 21, rule go, Civil Procedure Code, is automatic in the sense that 
there being no objection, confirmation of sale should follow as a matter of course. 
But that does not mean that an order for confirmation of sale can be made without 
the presence of the parties who are sought to be affected. Under Order 21, 
rule g2 the sale is to be confirmed if no application is made under rule 8g or rule go 
or rule gt. In a case where the judgment-debtor or his legal representatives are 





=S. A. No 1492 of 1948. ` - 10th December, 1951. 
1. AIR, 1929 Oudh 235. 
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parties to the proceedings they would undoubtedly be aware of the sale and within 
the period of limitation provided by law, namely, thirty days, they would be in a 

ition to take steps to have the sale set aside either by deposit of the money, or 
if the sale was vitiated by irregularities, an application under Order 21, 
rule go. The position of others who are also entitled under rules 89 and g1, to 
apply for the relief provided under those rules would be different because it may 
be that they are not aware of the-sale and they may have no means of knowing 
the same and therefore they may not have an opportunity to take proceedings 
under rule 89 or rule gt. In my opinion an answer to the question raised by the 
learned advocate for the appellant that the judgment-debtor’s legal representatives 
are not necessary parties to a confirmation of sale is met by the language of Order 
21, rule g2 (3). Under that sub-clause a suit to set aside an order made under 
rule 92 shall not be questioned in a suit by. any person against whom such an 
order is made is significant as indicating that if even an order of confirmation is 
made under rule 91 (1), it must be an order made against a person which implies 
that the confirmation order is made against the judgment-debtor cr in case 
of his death, against his legal representatives. The very object of that rule is to 
prevent the judgment-debtor, and in case he dies, his legal representatives, from 
agitating the question of the finality of the sale in a later proceeding and to compel 
them to take proceedings under rule 89 or go in cases in which the money is deposited 
or the requirements of rule go are satisfied. . The decision of the Oudh Court, 
overlcokea, in my opinion, the language of clause (3) of rule g2. It has been csta- - 
blished by decisions that before confirmation the judgment-debtor’s interest im the 
property could be attached and sold even by another creditor, i.e., his interest is 
not defeated and does not become vested it the auction-purchaser until’ there isa 
confirmation order. The confirmation order therefore has got a double operation 
of divesting the judgment-debtor of his title in the property ard vesting it retros- 
pectively in the auction-purchaser to take effect from the date of the sale. I think 
therefore that the view taken by the Courts blow is ccrrect. But they were not 
justified in holding that the sale itself is a nullity. The only order which the judg- 
ment-debtor’s legal representatives are entitled to attack is the order of confirmation 
of sale made bebind their back. The sale therefore of gth November, 1942, cannot 
be set aside but the confirmation isa nullity. It therefore follows that the plaintiff- 
auction-purchaser is not entitled to have the relief which he asked in the suit, namely, 
confirmation of his possession by virtue of the auction sale. It is unnecessary 
to indicate in this Judgrienr whether or not the decree-holder is entitled now to 
bring the sale to completion by taking further steps in execution to bring any legal- 
Tepresentatives on record and to have an order of confirmation made. That 
question does not arise for consideration in this second appeal and all that needs 
be stated is that the sale stands but the confirmation to the ground. The 
second appeal fails and is dismissed with costs. No leave. 


K.C. ee Appeal dismissed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


5 (Special Original Jurisdiction.) 
i Present :—MR. Justicz Maor. 


“The Cosmopolitan Club, Madras, represented by the Hono- - 
rary Secretary P. M. Balasubramania Mudaliar ..  Petitioner® (in both). 
D. 7 
‘The Deputy Commercial Tax Officer, Triplicane Division, i 
Mount Road, Madras and another .. Respondents (in both), 
Constitutia of India (1950), Article 226-—Scos jurisdiction to issus writs—Other remedy—Existence of 
—Efect— Madras General Tex Act (IX of 1939), section 2— Supply of refreshments to members of social 
ciub—Liability to sales tax. ` 
The maintainability of writ petitions under Article 226 of the Constitution is extremely difficult 
af not impossible to circumscribe, define and restrict. The mere failure of the petitlaner (the Cosmo- 





*O. M.P. Nos. 9414 and 3415 of 1951. e7th November, 1951. 
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politin Chub) tò object to the payment of sales tax (on the y of refreshments to its members) 
since 1939 and to explore the long and tedious avenue of a and revision provided by the Sales 
Tie Ace h aot an iiapediment in te Way Gf imuing e writ if it be found that the sales tax levy is 
really illegal. 

` The writs under Article 226 (1) are all discretionary writs, which are dependent on the facts of 
cach case and the nature of the ity and wrong alleged, 

The general princai iple would be that Government should have notice of the alleged illegali 
or wrong on whi the reasonable A 
in 


e a e o a that the Government was not 
given previous notice. c legality e c tax in circumstances can be proper! 
Hvara by the High Court où a petila under Artide a8. i oy De Sree 


Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue a wiit of certiorari calling for the records 
. of proceedings in G.O. Ms. No,.2472, Revenuc, dated 21st September, 1949, in the 
matter of sales tax on the supply of refiesbments to the members by the petitioner 
and quash the order therem, 
K. S. Jayarama Aipat for C. K. Venkatanarasimham and Srimathi Padmini Raghavan 
for Petitioner. è : 
(Ihe Government Pleader (P. Satyanarayama Raju) and Vepa P. Sarathi for the 
State Counsel (John and Row) for Respondents. 


The Court made the following : 

Orpsr.—In these two petitions, the Cosmopolitan Club, Madras, represented 
by its Honorary Secretary seeks to challenge the legality of the levy of sales tax 
on the supply of refreshments to the club members. The first respondent impleaded 
is the Deputy Commercial Tax Officer of the Triplicane Division and the second 
respondent the State of Madras. 


The prayer in C.M.P. No. 3414 of 1951 is for the issue of a writ of certiorari 
or other appropriate writ or order to quash G.O.Ms. No.2472, dated 21st September, 
1949, of the Revenue Department, Government of Madras, which declined to grant 
exemption from such sales tax on a letter, dated the 22nd of August, 1949, addressed. 
to the Honourable Minister for Finance of the Government of Madras. In that 
letter it was represented that there were about 1,200 members on the rolls of the. 
club, which afforded amenities in sports, indoor and in various directions 
to its members, and that refreshments were supplied to members as an amenity 
and ‘not on any commercial basis. The letter was an appeal for exemption in the 
circumstances from the payment of sales tax. On this, the Government passed 
the Government order sought to be ed on the ground that they did not see 
sufficient justification for exempting the sale of r ents by the Cosmopolitan 
Club, Madras, from liability to pay sales tax. In the original letter of the Cosmo- 
politan Club Exhibit R-2 diced: by Government, there was no specific objection* 
to the levy of this tax as i under the Sales Tax Act. This allegation however 
il in the common affidavit filed in su port of these two petitions. C.M.P. 
No. 3415 of 1951 seeks for a writ by way of mandamus to direct the respondents 
to forbear from levying the collecting such sales tax in future, 


These two petitions were admitted by Raghava Rao and Viswanatha Sastry, Js 
sitting as a Bench on the gth of March this year. Mr. Jayarama Ayyar, who 
appears for the Cosmopolitan Club, says that he had to argue at some length before 
he persuaded them to admit them. There is nọ order of course giving any reasons - 
for admission. The Government Pleader has, as may be expected, raised strenuous 
objections to maintainability, which Į shall first consider. i . 
. -The leyy of sales_tax was. first_made-in_1939. -The fiscally operative 
section is section 3 (a) of the Madras Salos Tax Açt under which subject to the 
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provisions of the Act, every dealer shall pay for each year a tax on his total turn- 
over for such year. Section 2 (b) defines a ‘‘dealer’’ as “any person who carries 
on the business of buying or selling goods ”, with the following very important 
explanation 

“A co-operative society, a club, a firm or auy as ociation, which sells goods to its members is 
a dealer within the meaning of this clause.” 

The Cosmopolitan Club has been paying sales tax since 1939, which grew 
from a comparatively insignificant levy of a few rupees a year to a considerable 
sum, The objection by the Government Pleader is that the club has raised 
no objection to the legality of the tax before the Deputy Commercial Tax Officer 
and has not explored the machinery of relief by way of appeal and revision provided 
by the Act itself. Under section 11, an assessee objecting to an assessment has 
a right of appeal within go days to the appellate authority, which is admittedly 
tie Commercial Tax Officer. Section 12 specifically provides for a revision by the 
Board of Revenue. `He also urges that the right of suit is also not barred as under 
section 18 no suit shall be instituted against the State m respect of any act done 
unless it is initiated within 6 months from the date of the act complained of. This 
section also clearly leaves open the ordinary right of suit subject to a restricted time 
limitation as has been held in Province of Madras v. Satpanarayanamurthi1 by Govinda 
Menon and Basheer Ahmed Sayeed, JJ. It is also pointed out that under the 
Madras Amending Act VI of 1951 an appeal also lies to the newly constituted 
Sales Tax Appellate Tribunal with aright of revision to the High Court. There 
can be no doubt that there.exists very elaborate machinery under the Sales Tax. 
Act, which an aggrieved assessee can explore. It is true that ordinarily the existence 
of alternative remedies exclude the remedy by way of writ, nor will a court interfere 
to enforce the law of the land by this ane e A remedy in cases -where an action. 
at law will lie for complete satisfaction. It is not necessary to refer to the wealth 
of English case-law quoted to support this position in Halsbury’s Laws of England, 
Vel. page 774. cre have been however cases where writs by way of certiorari 
or mandamus have been granted to aggrieved persons despite their failure to explore 
other avenues open to them. In The King v. Postmaster-General: Ex Carmi-- 
chasl? the applicant Mrs. Carmichael had what Avory, J., held, a tight of appeal 
under the Workmen’s Compensation Act, which gave all the relief which she can- 
require. I would be most reluctant to import into Indian Law the view of Avory,. 
J., which is rather an extreme one, expressed in the following sentence’: 

“ But even if that remedy is open to her, it is undoubtedly good law that if the lication for w 

cartiorari is made by a party aggrieved then it ought to be granted ex debito justitie the Court has 
not the general discretion which it would have when the application is made by one of the public 
who is not personally concerned.” 
Halsbury’s Laws of England, page 873, refers to a decision R. v. Blathwayt? in whick: 
a dissatisfied Hara permitted to apply for a writ of certiorari instead ot appe g 
though it was held that he could not do so till the time for appealing expired. 
It is not necessary to pursue further investigation into lish writ case-law on this 
point in view of the decision of our own Supreme Court id Ahmed v. The Mumi- 
cipal Board, Kairana*. That was an application under Article 32 of the Constitution 
to enforce the fundamental right to carry on a business.. It was held that although 
the petitioner had a right of an appeal under the United Provinces Municipalities 
Act, it was notin the circumstances an adequate legal remedy, the existence of 
which would disentitle the petitioner from maintaining his application. 

The maintainability of writ petitions under Article 226 of the Constitution 
is extremely difficult, if not impossible to circumscribe, define and restrict. I had 
occasion in a recent petition In re Anandan Nambiar’ as a member of the Bench, 
which decided that matter, to make the following observation to which I adhere: ~ 

“ Article 226 confers on us extremely wide powers of interference and a corresponding extremely 
heavy burden of responsibility ...... It is only in exceptional cases that writs under these 





1. (1951) 2 MLL-J. 340. 4. -1950 8.0. J. 324: (1950) S.C.R. 566. 
R. (I 1K; xgr > 7 § (1952) MLJ. r.° o- a 
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-wide powers ‘for any other purpose’ can in our opinion be issued, such as for instance when there 
has been a clear violation of statu law, when principles of natural justice have been violated 
or where there has been mala discrimination against an individual to the detriment of his 
i t is imposible to define with exactitude the cases in which Article 226 of the Constitution 
‘can be rightly invoked. They should be comparatively exceptional and very few. But we view 
with growing apprehension and alarm the very large number of petitions under this Article seeking 
our intervention and to make it an avenue for redress. This may be due to a tendency to 
exploit it with legal ingenuity seeking fresh avenues for the invocation of this Article.” 

I propose to consider the question of maintainability and also the propriety 
of issuing a writ in the light of these observations I made then. 


These are in many respects peculiar petitions, challenging as they do the 
validity of a sales tax which not only this club but other clubs also have been payi 
without demur or objection since 1939. Mr. Jayarama Ayyar has referred me to 
Article 265 of the Constitution according to which no tax shall be levied or collected 
‘except by the authority of law. I do not think that the failure of the Cosmopolitian 
Club to object to -bis tax since 1939 and to explore the long and tedious avenue 
of appeal and revision provided by the Act is an impediment in the way of issuing 
a writ, if it be found that the sales tax levy is really illegal. There are some otha 
cogent reasons, which appeal to me for a finding that the remedy by way of a writ 
under Articles 226 is not c nly open to the petitioning club but is also the appropriate 
and correctone. In the first place, the appellate and revisional machirery provided 
by the Sales Tax Act is primarily intended for individual assessees, dissatisfied with 
the asscasment made. This however isa of the very legality of a sales tax 
levy itself on the petitioning club and similar social clubs being challenged. Before 
a suit can be filed for a declaration that the tax is illegal and claiming also conse- 

uential relief by way of refund of tax illegally collected, the whole gamut of 
the appellate and revisional machinery must take its course and then a suit 
with the possibility of an appeal and a second appeal, which may take years finally 
to conclude and in the meantime this tax, ifultimately held to be illegal, will continue 
to be collected. Social organisations like Clubs, which do not exist for profit 
or gain cannot afford the luxury of prolonged litigation, nor do they ordinarily 
seck litigation against Government presuming as they probably do that the tax as 
that they arc called upon oo are in accordance with law. This appears to be 
the rcason why the legality of this Act has never been challenged before. : 


In evolving our own case-law under Article 286 of the Constitution which 
confers on High Courts far wider powers than those exercised by the Kings Bench 
Division in land, it is in my view neither necossary nor is it possible to follow the 
precedents in lish prerogative writ and other writ case-law, in particular the 
distinction between writs of course or ex debito justitia and what are aw as dis- 
cretionary writs. If we follow for instance as a precedent the view of Avory, J., 
in The King v. Postmaster-General : Ex parte Carmichael! which I have referred to, our 
High Courts may be inundated with writ petitions to such a d as to bring 
other work to a comparative standstill with the spate of legislation a ee has flooded 
this State and discretionary rules framed under statutes having the force of law, all 
providing avenues for appeal and revision. The only broad criterion that we can 
apply is whether in view of the nature of the case and the illegality alleged and the 
ne complained of, a relief by way of writ is the correct and appropriate remedy. 
Article 226 confers on High Courts power tc issue to any person or authority includ- 
ing in appropriate cases any Government, directions, orders of writs including 
writs in the nature of habeas corpus, mandamus, prohibition, quo warranto and 
certiorari or any of them not only for the enforcement of fundamental rights in 
Part III of the Constitution but for any other purpose. It does not appear to be 
even necessary to confine and restrict a petitioner to a particular writ on English 
precedents nor would it be proper to dismiss a petition invoking relief by way of a 
writ of certiorari on the ground that the correct remedy would be a writ by way of 
mandamusor prohibition. I would prefer to take the view that there is no such thing 
in Article 226 as a writ of course or a writ by right and that the writs which lie 
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under section 226 (1) are all discretionary writs, which are dependent on the facts 
of each case, and the nature of the illegality and wrong alleged. 


A de pad prelia inary point arises in view of an objection by the Govern- 
ment Pleader that the petitioning Club at no time specifically challenged the ae 
-of this tax before filing this petition. In their letter to the Finance Minister, marked 
for ready reference as Exhibit R-2, dated 22nd August, 1949, the Club asked for 
exemption from this tax on grounds that the refreshments were supplied to members 
as in their homes without any profit motive and so on. The only section dealing 
with exemption is section 6 which empowers the Provincial Government by notifi- 
cation to exempt or reduce sales tax on Te classes of goods at all or specified 
points in a series of sales by successive dealers or by any class of persons. The 
Government Order by Government declining to grant exemption in favour 
of the petitioning Club is technically, legally or strictly correct as nowhere was the 
legality of this tax challenged as such in Exhibit R-2. 


Mr. Jayarama Aiyar for the Club filed an uninitialled office copy Exhibit 
P-2 of Exhibit R-2 sent to him by the Club secretary containing a paragraph to 
the effect that two legal opmions Exhibits P-2 (a) -a -2 (b) had been taken to the 
effect that this tax was itlega L The Club secretary has also filed an explanatory 
affidavit Exhibit P-3 to the effect that the paragraph referring to the two legal 
opinions was deleted from the original letter contemplated it P-2) and that 
the legal opinions Exhibits P-2 (a) and P-2 (6) were sent as enclosures to Exhibit 
R-2, This fact in however nowhere mentioned in Exhibit R-2, and an affidavit 
has been filed Exhibit R “4 by the Commercial Tax Officer that these two legal 
‘opinions were not received by Government at all. There appears to have been 
some confusion in this matter arising from the unbusinesslike manner in which 
social Clubs, which are not commercial concerns working for profit are managed 
by elected committees and honorary presidents and secretaries who draw no 
remuneration. 


The lack of notice or representation to Government prior to the filing 
of a writ petition under Article 226 may assume considerable importance in some 
cases to the extent of justifying dismissal in Amine. It is ordinarily just, convenient 
and also necessary that Government should have an nee ok of examining 
the illegality complained of before being summaril ed to Court on a writ 
petition. Even section 8o of the Civil Procedure Cae Tequires a statutory notice 
by a plaintiff to be served on Government two months before the filing of any suit. 
‘Such previous notice is not necessary in writ petitions where aggrieved persons 
challenged the validity of any legislation under which Government have acted, 
where Government has al i quasi-judicial functions and the representations 
of the aggrieved petitioner have been heard. I would express the view that the 
gen eneral principle should be that Government should have notice of the 

egality or wrong on which the writ petition is founded before it is filed, and given 
a reasonable opportunity of investigating the grievance and remedying it before 
such a step is ara. In this particular case, the letter of the Club to Government 
though it asks for exemption, which may be construed as a discretionary favour, 
really gives reasons now advanced seriously for challenging the very legality of tho 
tax. The legality has of course been challenged in the affidavit supporting these 
writ petitions, and in paragraph 3 of the counter-affidavit opposing it, there is the 
specific contention that 


“ the supply of refreshments by the petitioner in law constitutes a sale or transfer of property 
in the refreshments by the Club to its members.” 


The Government Pleader concedes that the legal position has been examined, nor 
is there any likelihood in a case of this kind that Government would have conceded 
on a mere challenge of the legality of this tax paid without demur for over 10 years 
that they- collected it ill y-during this long period. There is of course no 
provision in the Constiaiton requiring notice to Government before putting it 
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on its defence as under section 80, Civil Procedure Code. , There is no inflexible 
rule. I am of the opinion that in the particular circumstances of these petitions, 
they should not be rejected on this ground, and that the legality of this tax can 
only be properly investigated by this Court on a petition under Article 226. 


- The simple point for determination is whether the supply of refreshments 
by the petitioning Club to its members charging a fixed rate constitutes in law a 
sale. The Articles and Memorandum of Association of the Cosmopolitan Club 
Exhibit P-1 said to be based on those of the Eccentric Club, London, is that of a 
social or members’ Club, not conducted for gain or profit, but with the objective of 
providing amenities to its members for meeting in the Club premises, for recreative 
and social activities varying from strenuous games to pastimes of less vigorous 
character, for social intercourse, for interchange of ideas on a variety of topics 
serious and oe ranging from Ethics and Philosophy to the prattle of idle gossip. 
u 


I can. take judicial notice of the necessity to sustain and refresh members of a Club 
indulging in these generally wholesome, social amd recreative activities by a supply 
of re ents, both liquid and solid. . 


The petitioning Club has admittédly been registered under section 26 of the 
Companies Act, though it does not require registration. Section 26 makes special 
provision for an association such as the petitioning Club, formed for promoting 
commerce, art, science, religion, charity or any other useful object and a plies 
or intends to apply its profits, if any, or other income in promoting its ‘objects 
being registered. under the Companies Act. Such registration can only be 
ordered if the Central Government is satisfied with the bona fides of such a 
Club and that it is an association formed not for profit. The Club, if 
registered, has the privilege of limited liability without the addition of the word 
‘limited’ to its name. egistration under section 26 of the Act is prima facie 

roof, if it were needed, that the petitioning Club is not an association for profit. 
rd Halsbury in his Laws of England, Vol IV, at page 484, para. 883, differen- 
tiates between two kinds of incorporated Clubs under the English Companies Act of 
1929, 1.6., between what is in substance a members’ Club, with the advantages 
incident to incorporation as a company, especially that of suing and being sued 
as a legal entity, and a proprietary Club with an incorporated company as pro- 
prietor instead of an eae A proprietary Club is something. quite different 
in which non-proprietary members may be excluded from any share in the manage- 
ment which is run for profit. (See Cole v. Marton Park Wimbledon Golf Club, 1) 
It is only a members’ Club which is eligible for registration under section 26 of 
the Indian Companies Act. 


- There can in the first place be no doubt that the petitioning Club is a members’ 
Club which is not conducted for profit or gain. In -Inland Revenue Commissioners 
v. Westleigh Estates Company, Lid.4, it was held by the Court of Appeal reversing 
the decision of Rowlatt, J., that the Club being a members’ and not a proprietary 
Club, the Club was not ing on any ‘‘undertaking of a similar cter to 
that of a trade or business” and was therefore not liable to corporation profit 
tax because its accounts showed a surplus of income over expenditure. 


Now from its constitution, the petitioning Club is a society of persons, each of 
whom contributes funds, cut of which the Club are met. Such contri- 
bution is made by means of entrance fees, or mon or annual subscriptions and 
other charges paid by members, It is not recognised as having any legal existence 
apart from -the members of which it is composed. All the members of the peti- 
tioning Club are on an equal footing with an equal interest in the Club and its 
property. The President, Honorary Secretary, Treasurer and so on are all unpaid 
officers, nor would in effect a paid full-time secretary divest such:a club of the 
distinctive features of non-proprietary members’ Club. Each member has an . 
equal legal interest not only in the Club property but also in the ‘service of Club 
a lg 
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servants. The Club of course through its secretary employs servants including 
its cooks, It purchases on-behalf of the Club and for the consumption of its 
members commodities on which sales taxis paid and some of these commodities 
are converted arid cooked into edible food, and supplied to members when required. 
‘Ifa club has say 500 members, each member would have a 14500 share in the service 
of thé club cook, waiters and other servants. When he is supplied through his 
‘Club with refreshments and drinks, cigarettes, tennis-balls and so on, as he needs 
them for use, he is charged on his bill a fixed rate determined by the cost thereof 
including sales tax already paid, cost of establishment and so on. The question 
of profit does not enter into the question of supply. 


Can such a supply by a Club to a member be in law regarded asa sale. At 
first blush the explanation to section 2 (b) of the Madras General Sales Tax appears 
to have been expressly designed to bring within the scope of sales tax levy 

“ a Co-operative Society, a Club or firm or any association, which sells goods to its memben” 
asa dealer. Section 2 (b) however defines dealer as any person, who carries on 
the business of buying or selling goods. The emphasis in both the sections and 
the explanation is on the word “sale” and indeed this cannot be otherwise, the 
tax leviable being one on sales. Nor has the Legislature sought to give any unusual 
meaning: to the word ‘sale.’ It is defined in section 2 (h) as follows : 

“ Sale with all its grammatical variations and cognate expremions means every transfer of property 
tis orcs by one Pemi t another bo the NDE af bade on basen fee cash or tor deferred payment 
or other valuable consideration.” 

A sale therefore must in the first place be a transfer of property in goods. 
I hold that the ari of refreshments in a members’ Club such as this registered 
under section 26 of the Companies Act, purchased out of Club funds, composed 
of members’ subscription is not a transfer of property from the Club as such to 
member. : 


The second and more. important and also as it appears to me, a mandatory 
requirement of the definition is that the transfer of property must be in the course 
of trade or business. A members’ Club, such as the petitioning Club, does not 
do any trade or business in purchasing from outside the requirements of members 
and supplying it to them at a fixed charge. On these two grounds, the levy of 
fe on such supplies of refreshments by clubs to members must be held to be 

Mr. Jayarama Aiyar has referred me to some English case-law, all drawn from 
the domain of public house licensing. Though the analogy isnot perhaps very happy 
in this State which is now committed to prohibition they strongly reinforce the 
view I have taken. The oldest decision is Graff v. Evans’, one of the year 1882 
in which the manager of a bona fide members’ Club was prosecuted for selling by 
retail intoxicating liquors without a licence under the Licensing Act of 1872. 
Holding that the transaction was not a sale, some interesting reasons were given 
both bý Field, J., and Huddleston, B. Field, J., was of the opinion that Foster, 
to whom the manager Graff supplied the liquor, was an owner of the porer 
together with all the other members of the Club and was entitled to obtain the goods 
on payrnent of the fixed price. He also held that a sale involved an element of 
bargain and that Graff could not have in any event sued Foster for the price as the 
price of goods sold and delivered. Huddleston, B., took the view that there was 
no transfer of the general or absolute property in the goods to Foster but a transfer 
of a special interest. This decision was followed in Metford and others v. Edwards* 
and applied to a working Men’s Club which was not a bona fide Club and liable to be 
struck off the register. The criterion applied by Lush, J., was summed up in the 
following sentence : 

~ TF there was a club whose members owned the liquors consumed there was distribution as 
opposed to sale of those liquors no matter how the club was conducted.” on 
rj 
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_ The decision in Graff v. Evans! was also followed in a more recent case Trebanog: . 
Working Men’s Club and Institute, Ltd. v. Macdonald*, That was an interesting 
case in which two member Clubs were incorporated under the Industrial and 
Provident Fund Societies Act respectively, the shareholders and the members being 
in each case identical, They purchased intoxicating liquor and supplied it from. 
time to time to individual members for payment as in an ordinary club. Ft was 
held that the two clubs were a legal entity as distinct from the members and could 
therefore act as their agents or trustees, the real interest being in the members 
so that the societies did not require to be licensed. All these cases arose out of 
convictions for violation of the Licensing Act or for sale of liquor withouta licence. 
Underlying them all, there is the basic legal principle that a purely members’ 
Club which makes purchases through a secretary or manager and supplies require- 
ments to members at a fixed rate does not in law sell these goods to members but 
merely distributes them, all the essential elements of a sale in the transaction being 

wanting. 

It is not necessary for me to go outside the scope of the prescnt petition and 
speculate as to the intention of the Legislature in enacting the Explanation to- 
section 2 of the Sales Tax Act. All that I can say is that it can only apply to a 
Co-operative Society, Club, Firm or any Association, which sells goods to 1ts members. 
This will depend upon the constitution of the society or club as the case may be 
and other incidents of the alleged transactions. I have no hesitation in holding 
that in the case of a members’ Club, it does not sell goods to its members when 
it supplies them with refreshments and other requirements purchased out of club 
funds to which the members have contributed and in which they have a joint 
ae interest and that a sales tax levy on such turnover is illegal. C.M.P. No. gals 
of 1951 for the issue of a writ of certioran or other appropriate writ to quash G.O. 

- Ms. No. 2472, dated 21st September, 1949, is dismissed as not pressed, and C.M.P. 
No. 3415 of 1951 which seeks by way of a writ of mandamus to direct the. respon- 
dents to forbear from levying and collecting sales tax on the value of the refresh- 
ments supplied to the members by the Club is allowed and a writ in these terms 
will issue. The parties will bear their own costs. : 

This is in some respects an unusual petition, the unusual feature attaching 
to the case being that A EA have perfectly bona fide collected this tax on 
this and similar Clubs for more than 10 years without any demur, protest or 
challenge as to legality. The finding that this tax is illegal, which I have had 
under law to give, may raise some hopes in the petitioning Club and also other 
Clubs of claiming a refund of some of the tax paid in the past from Govemment. 
I would like to express the view that no such claim would, in the circumstances, 
be really equitable, the collection of this tax. having been acquiesced in all these 
yoars. or can I of course grant any such relief on this petition. The petitioning 
Club which is given on this petition the relief it seeks, can well rest content with it 
and the freedom this decision gives them from any future levy of the tax, regarding 
the past tax they have paid as an ex gratia contribution to the State treasury. 


K.S. -_ Writ of mandamus issued. 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
PRESENT :—Mr. Justice RAMASWAMI. - 
M. Malayandi Thevar and others .. Petitionsrs.* 
porary hones) tate rir es ae (1950), clause 3 (2) and Essential Supplies (Tem- 
porary o 945), i Ae by Collector for surrender of surplus food grains 
Section g (1) of Act XXIV of 1946 lays down that the Central Government so far as it appears 
to it to be necessary or expedient for maintaining or increasing supplies of any esential commodity 
ee ee 
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Government, or (b) such Provincial Government as may be specified in the direction. Section 2 d) 
oe ee ee = 


Act T949, Fead with the noblicatian af atst: October; 1946, Se Goma e 

ood and iculture, dated goth June, 1950, was in the Fort St. George Gazette, 

by the Governor a of Indie: llowng Maura F ; 

a Order, 1950. The State Government See E 
powers i orders 


various the Foodgrains (Intensive Procurement) Order, 1 

1950» laying down the principles on which the categories of to whom 
> grounds on which the should be i > mode of taking delivery 
and the payment against and i for removal of difficulties in the way of getting at 
etc. The State Government has not em of Districts to- 
lay down the ech ee Ths niie ta, by a Diack Callecice Sar prec principles 


power. a cael a acca ty te ae: Cle is valid and contravention of it 
would be an offence. 

Petitions under sections 435 and 439 and.561-A, Criminal Procedure Code, 
1898, praying that the High Court will be pleased to revise the order of the Court 
of the Sub-Divisional Magistrate, Tuticorin, dated goth August, 1951, in S.C. 
No. 289 of 1951, etc. 


T. R. Srinivasa Aiyat and S. Krishnaswami for Petitioners. 


` The Assistant Public Prosecutor (A. C. Muthanna) for the State. 
The Court made the following 
OrvEr.—These are four criminal revision cases filed against the orders of 
the Sub-Divisional trate, Tuticorin, in summary cases Nos. 289, sean 290 
and 176 of 1951, holding that the prosecutions launched against imi 
revision petitioners were competent and maintainable. 


' There can be no dispute on the limited records before us at this stage concerning 

` the facts, namely, that these petitioners did not comply with clause 3 (2) of the 

Foodgrains (Intensive Procurement) Order, 1950, and the Collector’s 

notification, dated 15th July, 1950, for surrender of surplus food grains to the 

Government, and for which the petitioners have been charged under the Madras 

Foodgrains (Intensive Procurement) Order, 1950, read with section-7 (1) of the 
Essential Supplies (Temporary Powers) Act (XTV of 1946). 

The point taken by them in the lower Court and here is set out by the criminal 
revision petitioners as follows: The Collector has no power by a District Notifi- 
cation to call upon the accused to surrender the surplus food grams and that the 
violation of a an order is not an offence. The powers of the Central Govern- 

ment for regulating or prohibiting the production, supply and distribution of trade 
and commerce in essential commodities under section 3 of the Essential Supplies _ 
(Temporary Powers) Act, 1946, are delegated to the State Government. The State 
Government cannot further delegate such powers to its subordinate officers. In 
support of this the decision of our ed brothers Govinda Menon and Basheer 
Ahmad Sayeed, JJ., in Crl. M. P..No. 518 of 1950, Mohamed Sahib, In ret, 
bas been relied upon. Therein it was held that the fixation of prices of sugar must be 
done by the State Government by notified order as ired under sections 3 and 
4 of Act XXIV of 1946 and the order of the State Government authorising the , 
Collector to fix the price was mes and not operative and that therefore the price 
fixation and the notification in the District Gazette were invalid. It is stated that 


t. (1950) 2 MLL.J. (N.R.C.) 20. 
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¢he same principle applied to this case and that the Collector’s demand on the 
accused is not valid. PEO ty , 


’ ‘The learned Sub-divisional Magistrate rejected this contention and hence these 
«criminal revision petitions. I am also of the same opinion as the learned Sub- 
Divisional Magistrate and here are my reasons. J 


Section 3 (1) of Act XXIV of 1946 lays down that the Central Government, 
‘so far as it appears to it to be necessary or expcdient for maintaining or increasing 
supplies of any essential commodity, or for ing their equitable distribution 
ei availability at fair prices, may by notified order provide for regulating or 
prohibiting the production, supply and distribution thereof, and trade and com- 
merce therein. Sub-clause (2) provides that without prejudice to ‘the generality 
of the powers conferred by sub-section (1), an order made thereunder may provide 
Pera (f) for requiring any person holding stock of an essential commodity to 
sell the whole or a specified part of the stock at such prices and to such persons or 
class of persons or in such circumstances, as may be specified in the order. Sec- 
tion 4 provides that the Central Government may by notified order direct that 
the power to make orders under section 3 shall, in relation to such matters and 
subject to such conditions, if any, as may be specified in the direction, be exercised 
by (a) such officer or authority subordinate to the Central Government, or (b) such 
Provincial Government as may be specified in the direction. Section 2 (d) of the 
same Act defines a ‘‘notified order’? to mean an order notified in the official 
-Gazette The term ‘‘ official Gazette’? has been construed in relation to Madras 
as the Madras Fort.St. George Gazette. i 


On rst July, 1950, in the Fort St. George Gazette the following Madras Food- 
` grains (Intensive Procurement) Order, 1950 (G.O. Ms. No. 1269, Food and Agricul- 
ture, 30th June, 1950) has been published. The preamble states that this notification 
was in exercise of the powers conferred by section 3 of the Essential Supplies 
(Temporary Powers) Act, 1946, read with the notification of the Government 
-of india, Department of Food, No. PY. 603 (2)-1, dated the 21st October, 1946, 
-and with the concurrence of the Government of India, by His Excellency the 
-Governor of Madras. - 


_ I must briefly summarise the eleyen paragraphs of this notification relating 
‘to paddy (rice in the husk), rice (paddy husked), cholam, cumbu, ragi, korra, 
samai, varagu and varigalu. Paragraph 1 gives the title of the order and para- 
-graph 2 defines the extent and defines foodgraims, purchase and sale. Paragraph 3 
efines the categories of persons to whom this Notification is applicable end the 
-categories of ns who can call upon the aforesaid persons to do the various things 
specified within the purposes set out above. Then sub-paragraph (3) of para- 
ph g proceeds to meticulously set out the rules for determining the surplus which 
got to be surrendered on demand. Paragraph 4 provides for advance demands 
being made if it appears necessary for mamtaining supplies of food grains even 
before the determination of the surplus. . Parigraeh 5 provides for the mode of 
delivery and the payment of prices. , Paragraph 6 relates to special conditions 
in regard to certain specified districts. Paragraph 7 deals with the powers invested 
.by the Government in District Collectors and persons authorised him on this 
behalf for declaration of stock of food grains in specified circumstances and areas. 
Paragraph 8 deals with inspection of stocks and confers necessary facilities for the 
-officers for doing the same. Paragraph g deals with sequestration of stocks in 
-certain specified events. Paragraph 10 is the immunity clause in regard to officers 
carrying out the operations under this order and forfeiture in defined circum- 
.stances. The order finally winds up by stating that 
f “í all proceedings commenced or deemed to have been commenced and all action taken or 
- deemed to have been taken and all appointments made or deemed to have been mace under the 
Madras Foodgrains (Intensive Procurement) Order, 1948, as subsequently amended shall be deemed 
to-have been taken or-made under the corresponding provision, if. any of this order, and- shall, 


«so far as may be cuntinued a-cording y.” 


«dl, BEJOY CHAND PATRA 2. STATE OF WEST BENGAL (8.0.). 4l 
This procurement order is applicable during fasli 1360.or future faslis.. | - 
In this case there is no dispute that the Central Government had powers to 
- delegate its authority to the State Government and’ the‘only point in ‘dispute is 
~- that the State Govérnment?is not entitled to delegate. their powers so‘got.in favour 
‘of its subordinate officers, namely, the District Collectors...) 0000. 
This contention is undoubtedly due to a confusion of thought as has been 
pertinently pointed out by the learned Sub-Divisional Magistrate. In this case 
the State Government has not delegated its powers to the Collectors and-has in 
-fact in exercise of its delegated powers passed various orders like the F i 
(Intensive Procuremnent) Order, -1948, - 1950, etc.; coniprehensively laying down 
the principles.on’ which the categories of persons to whom these orders apply, the 
grounds on which the surplus should be determined, the mode of taking delivery and 
the payment as against: delivery- and providing for removal of difficulties in the 
way of getting at undisclosed stocks, ctc., which have all been simmarisci!’ purposely 
above. In shore the Collector is not empowered to lay down the principle for 
- regulating ‘or-controlling but only to carry out the working of the priziciples-and 
find out what the surplus is. Therefore, this is not a case of a delegation of dele- 
gated. powers or a case of abdication or effacemént-pf the State’ Government . 
m the matter of g out the powers delegated.to them.by the-Central Govern- 
. ment but a mode of exercising these powers through their subordinates retainmg 
-full control of the powers vested in them. Therefore, this is not a case of the State 
- Goverament abandoning its functions in favour of an outside agency but only a 
case of cmploying the machinery of Government for the purpose of eriabling the 
State Government to discharge its duties properly and effectively., The respon- 
sibility entrusted to the ‘State Government under this delegation remains intact 


‘ 


and there is. no abdication of its owm delegated powers.- i 
It follows from the above considerations that the- contention based upon the 
` maxim delegatus non potest delegare is not applicable to this case and that these revision 
cases must fail. $ pees na hatin h 
These revision cases are accordingly dismissed. The trial of the cases so 
unnecessarily held up should be E E with expeditiously, ` . 
K.S. - i b a . `: Petitions dismissed. 
© >., [THE SUPREME COURT OF INDIA] 
; (Criminal Appellate Jurisdiction. ) 
i PrEsenT:—S. Fazl Arı AnD Vivian Bosg, JJ. _ l 
Bejoy Chand Patra | ies pe om Appellant 


v. , 
_ The State of West Bengal a Respondent. 


Criminal Procedure Code (V of A tg ted Pratl be a Be 
and conviction under section 926, Penal Legality—Crimjnal Procedure Code, section g42— Plea of want 
of proper examination undst—Facts to be shea. oe ' 

Where an accused charged under section 307, Penal Code, is convicted under section 996, Penal 
Code, if on the facts it was open to the Sessions Judge to charge the accused alternatively under: 
sections 307 and 926 of the Penal Code, the case falls under section 237, Criminal Procedure Code and 
the conviction of the accused under section 326 of the Penal Code would be proper even in the 

- absence of a charge under.that section. . . : ž . - 


` 


(On appeal from the Judgment and Order, dated the 15th June, 1950, of the 
High Court of Judicature at Calcutta (Harries, C.J. and Lahiri; J.) in Criminal 


Appeal No. 71 of 1950 and Revision No. 295 of 1950.) ` Da ae 

S. N. Mukherjee, Advocate, for Appellant. . .. k : 

` B. Sen, Advocate, for Respondent. ER ETE E 

~ *Cqimpinal. Appeal No. Hof 1951... ogee ae ~~ 14th. December, 1951, 
mea aac . ee Bb ees eee > -à -ei a as 4 ` > , a0 
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THÈ Judgment òf the Court was delivered bý-` 

Fasi Ali, ].—This ia an appeal against the judgment of the High Court at 
Caléitta upholding the order of the Sessions Judge of Midnapore convicting the 
appellant under section 326 of the Indian Penal Code and sentencing ‘him to 3 
years’ tigorous imprisonment. z ; 

The prosecution case against the appellant may be shortly stated as follows :— 
The appellant and the injured person, Kumad Patra, are first cousins, and they 
live in a village called Andaria, their houses-being only 3 or 4 cubits apart from 
each other. They had a dispute, about a pathway adjoining their houses, which 
led to a tank, and they quarrelled about it on the 11th July, 1949. Two days later, 
on the 13th July, when Kumad Patra was washing his hands at the brink of the 
village tank, the appellant came from behind and inflicted on him 17 injuries, with 

_the result that two of his fingers had to be amputated and a piece of bone had 
to.be extracted fram his left thumb. The police being informed, started inves- 
tigation and submitted a charge-sheet against the appellant who was finally- 
committed to the court of Sessions and tried by the Sessions Jydge and a jury. 
He was charged under section 307 of the Indian Penal Code, but the jury 
returned a verdict of guilty against him under section 326 of the Penal Code, and 
the tearried Sessions Judge accepting the verdict convicted him under that section 
as aforesaid.. When the matter came up in appeal to the High Court, a rule . 
was issued on the-appellant calling upon him to show’ cause why his sentence 
should not be enhanced;'but, at the final hearing the rule was discharged, his 
appeal was dismissed, and his conviction and the original sentence were upheld. 

The first point urged òn behalf of the appellant before us is that, inasmuch 
as there was no charge ithder section 326 of the Penal Code and the offence 
unde? that section was not a minor offence with reference to an offence under 
section 307 of the Code, he could not have been convicted under the former 
séctién. This argument however overlooks the provisions of section 237 of the 
Criminal Procedure Code. That section, after referring to section 236 which 
proyides that alternative charges may be drawn up against an accused person 
where it is doubtful which of several offences the facts which can be proved will 
constitute, states as follows :— i 

HIE ossad the accused is charged with one offence, and it appears in evidence ` 


that he committed, a different offence for which he might have been charged under 
the provisions of that section, he may be convicted of the offence which he is shown 
to have committed, although he was not charged with it.” 

There can be no doubt that on the facts of this case, it was open to the Sessions 
Judge to charge the appellant alternatively under sections 307 and 326 of the 
Penal Code. The case therefore clearly falls under ' section 237 of the 
Criminal Procedure Code, and the appellant’s conviction under section 326 of 
the Penal Code was proper even in the absence of a charge. 

In . Begu v, The King-Emperor'the Privy Council had . to 
_deal with a case where certain persons were charged under section 302 of the 
` Penal Code, birt were convicted under section 201 for causing the disappearance 

of evidence. ‘Their Lordships upheld the conviction, and while referring to 
section 237 of the Criminat Procedure Code, they observed :— 


“A man may be convicted of an offence, although there has been no charge in 
respèct of it, if the evidence is such as to establish a charge that might have been made 





1, (1925) 48 M.L.J. 643: L.R. 52 I.A. 191: LL.B. 6 Lah. 226 (.C.9. 
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<... -Their Lordships. entertain no doubt that the podure, was a proper procedure 
and one warranted by the Code of Criminal Procedure.” 


- The second -point urged on behalf of the.appellant is that the High Court 
T issued a rule for the enhancement of the sentence, he should have been ' 
allowed to argue the merits of the case which he was not allowed to do. - The. 
learned Counsel for the appellant was not, however, able to show that even if it 
was open to him to argue-on the merits of the case the decision would have been 
otherwise. Only 3 contentions were put forward by him, these being :— 


(1) that several material Witnesses ware Hot examined; 


(2) that the appellant’s case was not Placed ° before ‘the jury in a fair 
manner; and 


: (3) ‘that there: was no- proper examination of the ee under ‘section 
342 of the Criminal Procedure Code. .', -7 


We have examined these eantentions snd find that they are entirely with- 
out merit. In urging his first contention, the learned counsel stated that though 
it was admitted that several persons have got houses.to the east, north and north- 
west of the tank where the occurrence is alleged to have taken place, they have 
not been examined by the prosecution. He further argued that one Sarat 
Chandra Ghose, who was present at the house of the accused when it was searched, 
has also not been examined. These arguments, howeysr, have very little force, 
sinoe there is no evidence to show that those’ persons had seen the occurrence, 
and they also do not take note of the fact that such evidence as has been adduced 
by the prosecution, if believed, was sufficient to support the conviction of the ap- 
pellant. The Sessions Judge in his charge to the jury referred specifically to the 
very argument urged before us, and he told the jurors that if they thought it fit it 
was open to them to draw an inference against the prosecution. There can be 
no doubt that the jurors were property dirécted on the point and they eyjdently 
thought that the evidence before them was. sufficient. for, convicting the appellant. 


“The second contention urged on belialf of the appellant relates” to his de- 
fence, which, briefly stated, was that Kumad Patra, the injured man, entered 
his house during his temporary absence, went to the bedroom. of his wife, who 
was a young lady, and committed indecent assault on her and was assaulted in 
these circumstances. This story was not supported by. any evidence but. was 
merely suggested in cross-examination, and the oS Judge, while referring to 
it in his charge to the jury, observed :— an 


“If I were left alone, I would not fuse believed the datina version. But you are 

not bound to accept my opinion, nor you skould be influenced by it. It is for yor 
ta decide whether you will accept- the defence suggestion in favour of which there * 
no such positive evidence.” 
The Sessions Judge andgubtediy noe himself somewhat strongly with dapat 
. tothe defence suggestion, but he coupled his observations, which we think he was 
entitled to make, with an adequate warning fo the jurors that they were not 
bound _to accept his opinion and should not be influenced by it. The defence 
version was rejected by the jury, and there can be no doubt that on the materials 
on the record: it would :have been rejected by any. Court of. fact. 


414 . THE MADRAS LAW JOURNAL REPORTS. . [1953 


` The last contention put-forward by the learned.counsel for the-appellant was 
that he was not examined as required by law under section 342 of the Criminal 
_ Procedure Code. It appears that three questions were put to the appellant by 
_the Sessions Judge after the conclusion of the prosecution evidence. In the 
first qyestion, the Sessions Judge asked the appellant what his defence was as 
to‘ the evidence adduced against him, in the second question, the Judge referred 
to the dispute about the pathway and asked the appellant whether he had inflicted 
injuries òn Kúmad Patra; and in the third question, the appellant was asked 
whether he would adduce any evidence. The facts of the case being free from 
any complications ard the points in issue being simple, we find it difficult to hold 
that’ the examination of the appellaht in this particular case was not adequate. 
To sustain such an argument’as has been put forward, it is not sufficient for the 
accused merely to show that he has not been fully examined as required by sec- 
tion 342 of the Criminal Procedure Code, but he must also show that such exami- 
nation has materially prejudiced him. In the present case, it appears that the 
point urged here was not raised in the, grounds of appeal to the High Court, nor 
does it find a place in the grounds of appeal or in the statement of case filed in 
this Court. It has nowhere been stated that the accused was in any way preju- 
diced, and there are no materials before us to hold that he was or might have 
been prejudiced. We have read the Sessions Judge’s charge to the jury, which 
is a very fair and fult charge, and nothing has been shown to us to justify the 
conchision that the verdict, of the jury should not have been accepted. 
The appeal aceordingly fails and is dismissed. i 
Agent for Appellant: P. K. Chatterjee. 
Agent for Respondent: P. K. Bose. 


G-R.|V.S. - ‘Appeal dismissed. 


[THE SUPREME OOURT OF INDIA.] 
(Civil Appellate Jurisdiction.) ‘ 
Present:—M. PATANJALI Sastre, Chief Justice, B. K. MUKEHERJEA, 
s. R. Das anD Vivian Bos, JJ: 


Pree 


Annagouda Nathgouda Patil and another .. Appellants* 
i v. 
The Court of Wards, Satara, by its Manager, The 
Collector of Satara and another - 4. Respondents. 


_ Hindu Lav of Inturitance (Ammiment) Act (II of 1929)—Seepe and applicability—Stridhan heirs of 
Ascertainment—Act if can operate. 


The scope of the Hindu Law of Inheritance (Amendment) Act, 1929, is limited. It 
succession only to the separate property of 2 Hindu male who dies intestate. Tt does not alte the 
law as regards the devolution of any other kind of property owned by a Hindu male and does not 

regulate succession to the property of a Hindu female at al. The Act does not make the 
yar new rela fees statutory heirs under the Mitakshara Law in all circumstances and for all purposes ; 
ft mikes them heirs only when the-propositus-is a male and the property in respect to which it is ; 
ani O Po renee Se a The language of the Act makes a distinction between 
a malo and a female propositus express}y. . . 





“e r 


“Civil Appeal No. 115 öf 1950; °° 22: 7 >. 4° “17th December, 1951. -- 


F] | ANNAGOUDA NATHGOUDA: OGURT OF WARDS, SATARA (8.0.) (Mukherjea, F.). 415 


View in Mende Mahslatimenns x- Mestemadi, 1946) 1 M.L.J. 196: LLR. (1947) 
Mad. 23; i v. Court of Wards, I.L.R. (1942) a Gss O Rake Bee, 
LLR. 26 Pat. 150 and Kuppussanti v. Manickaser, U ) 2 M.L.J. 126, approved-in preference to 
the view expressed in Sham Rae v. hunandan, I cas Bom. 22 oO eet 
A.LR. 1937 Lah. 196; Kekar Stagh v. Stagh, A.J.R. 1944 442 and ‘Indra Pal v. 

Debi, LICR. (1949) All. 816. Ba pri ; 


Hence, the Stridhan heirs of a Hindu maiden'have to be ascertained with reference to thé general 

ixions of the Hindu Law of inheritance ignoring the statutory heirs who have been introduced 
by tho Aet It is irue that the Court has to ascertain in such a case who the heirs of the father'are at 
the date when the daughter dics, but the enquiry is for the purpose of finding out who the successor 
to the estate of the daughter is. This being the sub of the enquiry the operation of the Hindu 
Law of Inheritance (Amendment) Act of 1929 is by its express terms and for tbat purpose 
the Act is to be treated as non-existent. . ` ‘ ` 


It was held that the maiden’s father’s paternal uncle’s son and not the father’s sister’s son is 
the nearer heir after her death. G 3 i 7 


tapeo, 

On appeal from the Judgment and Decree, dated the7t4th Mareh, 1945 of 
the High Court of Judicature at Bombay (Macklin and Rajadhyaksha, JJ.) in 
First Appeal No. 274 of 1941 arising out of Decree, dated the 15th March, 1941, 
of. the First Clasa Sub-Judge, Satara, in Civib Suit No. 890 of 1938. ` 


='G. R. Madbhovi, Senior Advocate (K. R. Bengeri, Advocate, with him), 
for Appellants. — . & 


H. J. Umriger, Advocate, for Respondent No. 1. 


M. C. Setalvad, Attorney-General for India (K.'G. Datar, Advocate, with 
him), for Respondent No. 2. ; TOO 


The Judgment- of the Court was delivered by 


Mukherjea, J.—This appeal is directed against a judgment and decree of a 
Division Bench of the Bombay High Court, dated the 14th of March, 1945, which 
affirmed, on appeal, the decision of the First Class Subordinate Judge, Satara 
passed in Civil Suit No. 890 of 1938. The appetlants before us filed the suit, as 
plaintiffs, in the original Court for establishment of -their title to the property 
in dispute which is known as Chikurde Estate, on the allegation that they were 
under the Hindu Law, the nearest heirs of one Bhimabai, who was admittedly 
the last holder of the estate. The suit was brought initially against one defend- 
ant, namely, the Court of Wards, Satara, and admittedly the Court of Wards 
took possession of the property of Bhimabai, while she was alive; and is conti- 
nuing in possession of the same even now after her death. Later on, defen- 
dants 2, 3 and 4, who put forward rival claims of sticcession to the estate, were 
allowed to intervene in the suit and were added as parties defendants. The 
Court of Wards, which now figures as defendant No. 1, took up, all through, a 
neutral attitude and expressed its wilingness.to hand over the estate to any per- 
son who would be declared to rightfully entitled-to it by the Court. The 
Courts below have negatived thé claims of defendants 2.and 3 and they have 
not come up to press their claims in the appeal before us.- The two rival clai- 
mants, who are now on the 'scéhe, are the plaintiffs on one side and defendant 
No. 4 on the other, and the whole controversy in this appeal centres. round the 
point as to who amongst them have the preferential right to succeed to the:dis- 
puted estate after the death of Bhimabai. To appreciate the material -facts of 
the case and the contentions that have been raised by the parties, it will bevon- 
yenient to refer to the following genealogy which is not disputed-by either side. 
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i Vithalrao (died 1896)! ~ 


i Gagpairao (died 1914) 
` = Tangawa alias (died 1899) t ` (died 1913) 
Anandibai (Deft. 2) : ‘= Krishna | bai 
‘Ad Vithalrao (Deft. 
basaheb on 3-2-1939. adopted o 
by Krishnabai on 





jirao (died n, 344 Tanakka Gangabai died (on 
Tt cath (predeceased her 14-2-1924) ( 
` Gangabai - 
Bhimabai (daughter), PE without any issue). 
‘ (died on 27-1-1932). , | 
` AoT , i . , | oe ‘ 

r E Annaga Balgauda . 
De a jo Oa (plf No. 1) (plf. No. 2) - 


Appellant No.1. Appellant No. 2. 


Tt is the case of both the parties that Vithalrao, whose name appears. at the 
top of the pedigree table, and who was the common ancestor of the parties, held 
the disputed property ag watan property appertaining to the hereditary office 
of Deshmukhi service. Vithalrao was the recipient of a Sanad dated 28th 
November, 1892, under what was called the Gordon Settlement, the object of 
which was to commute services of certain watandars in that part of the country 
and” relieve them from liability to perform the services attached to their office on 
certain terms and conditions which were agreed upon between the Government 
on one hand and the watandars on the other. ‘The terms of the settlement were 
generally embodied in Sanads and one such Sanad was granted to Vithalrao in 
1892. It is not disputed that after this settlement Vithatrao continued to be 
watandar as defined by Bombay Act ITI of 1874, and that the watan in dispute. 
was an impartible estate governed by the rule of primogeniture. In 1896 Vithal- 
rao died and he was suéceeded by his eldest son Ganpatrao under the law of 
primogeniture. Ganpatrao died childless in 1914, leaving behind him his two 
widows Anandibai and Indirabai, of whom the senior widow Anandibai is 
defendant No. 2 in the present suit. Both the two brothers of Ganpatrao, namely, 
Nilakanthrao and Anandrao had predeceased him. Nilakanthrao left behind 
him one son named Firangojirao and two daughters, while Anandrao died 
childless, leaving him surviving his widow Krishnabai, who ‘later on adopted 
Vithalrao, who is defendant No. 4 in the suit. Ganpatrao had left a will 
bequeathing all his watan and non-watan properties to Firangojirao and the 
latter succeeded to the estate both under the will as well as under the law of 
Tineal primogeniture, he being the only male member of the family at that time. 
Firangojirao died in 1919, leaving Bhimabai, his only daughter, who was a 
minor at that time. On 23rd September, 1921, the name of Bhimabai was entered 
in the village records as watandar in place of Firangojirao and in the year follow- 
ing, the Court of Wards, Satara, assumed superintendance of Bhimabai’s estate. 
On .11th October, 1923, the Government of Bombay by their Resolution No. 
A-471, declared the Chikurde Deshmukh watan as lapsed to Government, presu- 
‘mably on the ground that there was no male heir in the watan family after the 
death of, Firangojirao. A new entry was then made in the village register which 
recorded Bhimabai not as watandar, but as heir of Firangojirao and the lands 
were described as being converted into ryotava .lands’ after- forefeiture. by 


` 
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Government and subjected to fyll- assessment. On 4th of November, 1924, 
Krishnabai, the widow of Anandrao, adopted defendant No. 4 as a son to her 
husband. On 27th January, 1932, Bhimabai died unmarried and her estate 
continued under the management of the Court of Wards. The ‘appellants 
before us, who are the sisters’ sons of Firangojirao, brought 
this suit on 5th of August, 1938, and their case, in substance, is that after the 
Resolution of the Government passed on 11th October, 1923, the Chickurde 
Estate ceased to be a watan property and the succession to such estate was 
governed by the ordinary rules of Hindu Law and not by the provisions of Act 
V of 1886 which postpone relations claiming through a female to a male member 
of the watan family. It was urged that the property being the absolute pro- 
perty of Bhimabai and she having died while stil a maiden, ‘the plaintiffs, being . 
the nearest heirs of her father, were entitled to succeed under the general rules 
of Hindu Law. As said already, the defendant No. 4, who is respondent No. 2 
in this appeal, was added as a party defendant some time after the suit was filed 
and the contention raised on his behalf was that by reason of his having been 
duly adopted to Anandrao on 4th of November, 1924, he was the nearest heir to 
the property in suit which was a watan property and prayed that a declaration 
in his favour might be made by the Court. The defendant No. 3 claimed to have 
been adopted as a son to her husband Ganpatrao by Anandibai, the defendant 
No. 2, some time in February, 1939. l 


The trial Court on a consideration of the evidence came to the conclusion 
that the Chikurde Estate was an impartible property governed by the rules of 
primogeniture. It was held that, it being an imparti le joint estate, the rule of 
survivorship sti applied and Gonsequently on the death of Ganpatrao, without 
leaving any son, the estate passed by survivorship to the next senior branch which 
was that of Firangojirao. The view-taken by the Subordinate Judge is that after 
Firangojirao’s death Bhimabai took only a provisional interest in the property 
which was liable to be divested by the emergence of a male member by adoption 
in the family and in fact she was legally divested of her interest in the property 
when defendant No. 4 was adopted by Anandrao’s widow. In the opiniqn of 
the Subordinate Judge the resolution of the Government treating the Chikurde 
Estate as lapsed was premature and could not be made legally so long as there 
were widows living, who were capable of adopting sons. The trial Judge held- 
further that even if Bhimabai was taken to have held the property as watan till her 
death, the next heir to succeed under the Bombay Act V of 1886, would be 
defendant No. 4 and not the plaintiffs. The result was that the plaintiffs’ suit 
was dismissed. ‘The plaintiffs then took an appeal to the High Court of Bombay 
and this appeal was heard by a Division Bench consisting of Macklin and Raja- ` 
dhyaksha, JJ. The learned Judges dismissed the appeal.and confirmed the 
-decision of the trial Court, though the reasons given by them are not the same as f 
those of the trial Judge. It was-held by the High Court, on a construction of 
-the Sanad granted to Vithalrao in 1892, that the order of . lapse or forfeiture 
of the watan estate passed by the Government in.the year 1923, on the ground of 
failure of male heirs was not a valid and legal order and although under the 
relevant clause of the Sanad Government could, im the absence of male heirs, 
resume the watan in the sense that they could make the property Viable to full 
assessment, the other incidents of the watan estate still continued. ` Conse- 
quently, Act V of 1886, would still govern succession to such property and 
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dofendarit No. 4 had preferential rights over the plaintiffs under- section 2 of that ` 

Act. It is against this decision that the plaintiffs have come up om appeal to: 
this Court. A 

The learned CSitttiseh appearing on behalf of the plaintiffs -appelants has. 

raised a-two-fold contention in support of the appeal. It has been contended in 
the first place that the High Court was in error in holding that the Chickurde 
Estate retamed-its watan character even after it was resumed by the Government 
by its Resolution of 11th October, 1923; and if it was non-watan, the plaintiffs 
would be nearer heirs to Bhimabai than defendant No. 4. The other contention’. 
raised is that even if the property remained watan in the hands of Bhimabai, 
the latter would have to-be regarded as-a watandar in the trie sense of the word 
` and would be a fresh stock of descent. In ‘that view the plaintiffs would come. 
within- the family of- watandar as defined in Bombay Act V of 1886, whereas the 
defendant No. 4 would be outside the family. 


The’ points undoubtedly are interesting, but having nie to the view 
which we have décided to’ take, it would not bé necessary to. investigate the 
merits of either of them. It may be -pointed out that learned Judges of the 
High Court proceeded throughout on the assumption that the plaintiffs would 
havé preferential rights.of succession if the property was regatded as non-watan 
in the hands of Bhimabai. It is only if the property was watan that the Bombay 
Act of 1886, will apply and the plaintiffa, who were descended through femalcs, 
would be postponed to defendant No. 4 who by adoption became a malé member 
of the family. Mr. Setalvad, appearing for defendant No. 4 who is respondent 
No., 2 in this appeal, contended before us that this assumption is wrong, and that 
even if the property was regarded as non-watan property and belonging absolute- 
ty to Bhimabai, ag her Stridhanam, still as heir of Bhimabai’s absolute property 
the defendant No. 4 would have higher rights than the plaintiffs. As this point 
was not touched upon in the judgments of either of the Courts below, we heard 
the learned Counsel on both sides at great length upon it and the conclusion that 
we have reached is that the contention of the learned Attorney-General is well- 
founded and must prevail. 


-For the purpose of this argument we would assume that the property in 

_ Suit was non-watan stridhan property of Bhimabai and the only question is, as 
to who amongst the rival claimants would be the nearer heir after her death 

according to the Hindu Law of Inheritance? It is admitted that Bhimabai died 

while she was a maiden and that a maiden’s property under the Hindy Law goes 

in the first place to her uterine brothers, in default of them to the mother and 
. then to the father. This is according to the text of Baudhayanat which is 
accepted by all the commentators. Viramitrodaya adds to this that “on failure 
of mother and father it goes to their nearest relations’*. It has been held in a 
large number of cases that the expression “nearest relations of the parents” 
means and refers to the sapindas of the father and in their default the sapindas 
-of the mother both in order, of. propinquity?. In the case before us both the 
plaintiffs and defendant No. 4 are sapindas of Firangojirao, the plaintiffs 
being the sister’s sons of Firangojirao, while the hatter is his paternal uncle’s son. 

It is not.disputed that apart from the changes introduced by the Hindu Law of 
i 


1. nee ee Sep: Tl, Sec. XI, II, Sec. 9. 


_ para. 3. Vide Mayne's - Hindu Law, 11th edi- 
TE See Virunitcodaye, Chap. V, Part Hoon- Att, Z1, paze 74L, 
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Inheritance (Amendment) ‘Act; (Ast II of 1929), the place of the paternal 
uncle’s son in the line of heirs under the Mitakshara Law of Sucoession is much 
higher than that of the sister’s son, 'and the -Mayukha Law, which prevails in 
the State òf Bombay, does not make any difference in this respect. Under the 
Mitakshara Law, the paternal uncle comes just after the paternal grand father 
and his son follows immediately. By Act II of 1929, however, four other rela- 
tions have been introduced between the grandfather and the paternal uncle and 
they are the son’s daughter, daughter’s daughter, sister and sister’s son and the 
paternal uncle and his son are thus postponed to these’ four relations by the 
Hindu Law of Inheritance Act of 1929. The question is, whether the provi- 
sions of this Act can at all be invoked to determine the heirs of a Hindu female 
in respect of her stridhan property. The object of the Act as stated in the 
preamble is to alter the order in which certain heirs of a Hindu male dying intes- 

tate are entitled to succeed to his estate ;:and section 1 (2) expressly lays down 
that - 


“the Act applies anly to persons who but for the passing of this Act would have 

been. subject to the Law of Mitakshara in respect of the provisions herein enacted, and 
it applies to such persons in respect only of the Property. of males not held in coparce- 
nay and not disposed of by will”. 
Thus the scope of the Act is limited. Tk porerna edaran Gulp to he irae 
property of a Hindu male who dies intestate. It does not altar the law as re- 
gards the devolution of any other kind of property owned by a Hindu 
male and does not purport to regulate succession to the property. of a Hindu 
. female at all. It is to be noted that the Act does not make these four relations 
statutory heirs under the Mitakshara Law in all circumstances and for all pur- 
poses; it makes them heirs only when the propositus is a male and the property 
in respect to which it is sought to be applied is his separate property. Whether 
this distinction between male and female propositus is at aH reasonable‘is another 
matter, but the language of the Act makes this distinction expressly and so long 
as the language is clear and unambiguous, no other consideration is at all. relevant. 
This is the view which has been taken, and im our opinion quite rightly, in a 
number of cases of the Madras, Patna and Nagpur High Courts’. We are not 
unmindful of the fact that a contrary view has been expressed in certain deci- 
sions of the Bombay, Lahore and Allahabad High Courts*. The line of reason- 
ing that is adopted in most of the decisions where the contrary view is taken can 
be thus stated in the language of Mr. Justice Somjee’: 

“The Act is not sought to be applied to determine the succession to the stridhen 
of a Hindu maiden but is sought to be used by the petitioner to ascertain the fourth 
class of heirs to the stridhan of a Hindu maiden mentioned at page 139 of Mulla’s 
Hindu Law.......... The heirs of the father at the time of her death have to be ascer- 
tained in accordance with the Hindu Law as it existed at_ the, time of the death of Bai 
Champubai. Thus the Act comes into operation for ascertaining the order in which 
the heir of her father would be entitled to succeed ‘to his estate, because thé heirs of 
the father in the order of propinquity who would be entitled to succeed. to'`him if he 


died on 3rd August, 1937, would be the heirs of Bai Champubai in the absence of’ the 
utérine brother; the mother and the father.” 


1. Vide Mahalakshmonena v. Mantrovedi 2. Shomrao v. Raghwacndan, I1.L.R. 
Suryanarayana Sastry, (1946) 1 M.: (1939) Bom. 228; Mst. Charjo. v. Dinam- 
L. J. 1%: I.L? R. (1947) Mad. nath, A.I.R. 1937 Tah, 196; gore ee 
, 23; Shakwhiclabat v. Comt of Words, I. "y. Attar Singh, A.I.R. 1944 Lah 
L.R. ay Nag. 629; Talukraj Kuer v. Indra Pal v, Humangi Dedi, 1.L.R. S. 
„Bacha (1947) LE.R. 26 Pat. 150; All. 816. i 
` v. Mamckasari, (149) 2 M. 3...Vide Shomwao v. Raghunandan, I. 
L.J. 126. L.R. (1939) Bom: 228 at 230. 
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It is true that we have got to ascertain who the heirs of the father are at 
the date when the daughter dies, but the enquiry is for the purpose of finding 
out who the successor to the estate of the daughter is. This-being the subject 
of the enquiry, the operation of Act II of 1929 is excluded by its express terms 
and for that purpose the Act is to be treated as non-existent. In other words, 
the stridhan heirs are to be ascertained. with reference to the general provisions 
of the Hindu Law of Inheritance ignoring the statutory heirs who have been intro- 
duced by the Act. - The fallacy in the line of approach adopted in these cases 
seems to be that they treat the Inheritance Act of 1929 as amending or altering 
the Mitakshara Law of Succession in all cases and for all purposes, whereas the 
Act has absolutely no operation when sucéession to the separate property of a 
male is not the:subject-matter of investigation. The result is that in our opinion 
the plaintiffs are not thë nearest heirs of Bhimabai even assuming that the pro- 
perty was non-watan and belonged to her absolutely. The appeal will thus stand 
dismissed. We make no order as to costs in this appeal except that defendant 
No. 1, the Court of Wards, would have its costs as between Attorney and client 
out of the estate. The order for costs made by the Courts below will stand. 


_.,Agent for Appellants: M. S. K. Sastri. 
Agent for Respondent No. 1: P. A. Mehta. 
Agent for Respondent No. 2: K. J. Kale. i 
G.R.|V.S. ; Appeal dismissed. 


[THE SUPREME OOURT OF INDIA) ‘ 
[Criminal Appellate Jurisdiction. ] 


_ Present:—S. FazL` ALI, MeEmRcCHAND Maayan AnD N. CHANDRA- 
SEKHARA AIVAR, JJ: i 


Bhagat Singh l l .. Appellant 
v. ~ - j 
The State .. Respondent. 
Gurdev Singh ; : .. Caveator (Complainant). 


Criminal Procedure Gods (V o sii in respect of a si i:a 
epee E Rc ae aaa a single oct of firing a bullet 


A c hich relates to the accused firing persons i charge with respect 
7 rofen butis a charge iti erect to one aioe oe ucre is uote a law to a 
a dinale act of firing by the accuied mons oiae only. It would be taking au extremely narrow and 
ei x nly 
a Peai into fwo onenek < BY this it should not be understood that in no case can 
On appeal from the Judgment and Order, dated the 5th October, 1950, of 
‘the High Court of Judicature for the Patiala and East Punjab States ‘Union, 
Patiala (Teja Singh, C.J. and Gurnam Singh, J.) in Criminal-Appeal No. 28 
eof 1950 arising out of the Order, dated the 30th May, 1950, of the Sessions Judge 
‘Sangrur. , SA l E 
Gopal Singh and Kartar Singh, Advocates, for Appellant. sa 
7 Norinder Singh, Advocate-General P. E. P. S. U. (Jindra Lal, Advocate, 
_ with him), for Respondent. © 000. B i 


i 
r 





*Criminal Appeal No. 38 of 1951. - ` 19th December, 1951. 
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. Jai Gopal Sèthi, Senior Advocate (R. L. a Advocate, with him) for 
Caveator. 


The Judgment of the Court was delivered by 


' Fasl Ali, J.—Thia is an appeal against the judgment of the High Court at 
Patiala upholding the conviction and sentence of the appellant, who was tried by 
the Sessions Judge of Sangrur for the offence of murder and sentenced to death. 


The prosecution story is a somewhat long and complicated one, but ignoring 
unnecessary details, the material facts may be shortly stated as follows :— 

On the 5th October, 1949, there was a quarrel between the appellant and 
one Darbara Singh, in the course of which the appellant attacked the latter with 
a phowra (a cutting instrument). About that time, Gurmait Singh, the deceased 
person, returned to his house, which was close to the house of Darbara Singh, 
from his cotton field, where he had been working, in order to take tea for his 
companions who were still working in his field. The appelfant asked Gurmail 
Singh to lend him a spear to enable him to kill Darbara Singh, but since the latter 
refused to do so, there ensued a quarrel between him and the appellant, in the 
course of which they exchanged abusés and grappled with each other, and the 
fight was stopped only by the intervention of certain persons present at the place. 
Tt appears that the appellant was greatly affected by this quarrel, and thereafter 
he is said to have armed himself with a rifle and attacked 3 persons in the vicinity 
of Gurmail Singh’s cotton field, He fired firstly at Kartar Singh, son of Sarwan 
Singh, while the atter was returning to his house from the field of Gurmail 
Singh, but he was not hurt. Soon after that, while Gurmail Singh was return- 
ing to his field after attending to his buffaloes in a garden which was nearby, the 
appellant chased him and fired at him thereby causing his instantaneous death. 
Lastly, he is said to have fired at Kartar Singh, son of Bishan Singh and one 
Jangir Singh, while they: were raising an alarm, but the bullet missed them. 
Upon these allegations, the following three charges were framed against him :— 

“(1) That you. ........ fired a shot at Gummail Singh deceased with rifle P.I. 


with the intention of Killing him and caused his death and thereby committed an offence 
punishable under section 302............ 


(2) That you........ fired a shot at Kartar Singh and Jangir Singh with rifle 
P.I. with the intention of cansing déath and made an attempt to cause their death...:.. 
and the-eby committed an offence punishable under section 307......... 


(3) That you............ fired a gun-shot at Kartar Singh son of Sarwan Singh 
hanes with the intention of killing him and made an attempt to cause his death and 
thereby committed an offence punishable under section 307........ 


It appears that the appellant was an Instructor in the Home Guards, and the 
rifle which he is said to have used had been 4 given to him by his superior officer ~ 
with 20 rounds of ammunition. 

To support their version of the occurrence, the prosecution examined three 
eye-witnesses whose evidence has been acceptéd by both the Courts below after 
careful scrutiny. The learned Sessions Judge acquitted the appellant of the 
second and third charges under section 307 of the Indian Penal Code, holding 
that there was no convincing evidence that the appellant intended to murder 
Jangir Singh and the other two persons. He however convicted him of the 
first charge under section 302 of the Indian Penal Code and sentenced him to 
death, which sentence was later confirmed by the High Court. 

i The learned counsel for the appellant had very little to argue on the merits 
‘of the case, but he seriously contended that there had been -a misjoinder of 
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charges which could: not be tried together under“the law, and the iHegality so 
committed had vitiated the whole trial of the appellant. It appears that in the 
High Court, the Hne of argument on this. point-was somewhat different ftom the 
line adopted in this Court. What was stressed in that Court seems to have-been. 
that the three incidents m respect of which the appellant charged not having 
happened in the course of the same transaction, they could not have been properly 
made the subject of one trial, and for this contention reliance was placed mainly 
on section 235 (1) of the Criminal Procedure Code, which provides that i 
“if, in one series of acts so connected together as to form the same transaction, 


more offences than one are committed by the game person, he may be charged with, 
and tried at one trial for, every such offence.” 


It should be noted that that section is only one of the exceptions to the generat 
rule laid down in section 233 of the Code that for every distinct offence, there 
shall be a separate charge and every such charge shall be tried separately. In 
this Court, no reference was made to section 235, but the argument was confined 
to the question as to whether the present case falls within another exception of 
section 233, which is contained in section 234 (1), which runs as follows :— 
“When a person is accused of more offences than one of the same kind committed 
within the space of twelve months from the first to the last of such offences, whether 


in respcet of the same persdn or not. he may be carers with, and tried at one tral for, 
any number of them not exceeding three. 


It was argued before us that even hoitech only 3 charges have eda: framed 
against the appellant, he has in fact been tried for 4 offences and not 3. The 4 
offences are said to be those :— 

(1) Committing the murder of Gurmail Singh; 

(2) Attempting to murder Kartar Singh, son of Sarwan Singh; 

(3) Attempting to murder Jangir Singh; and 

(4) Attempting to murder Kartar Singh, son of Bishan Singh. 
The learned counsel contended that the fact that the appellant has been acquitted 
of the last 3 offences and convicted only of the. first offence was immaterial to 
the point raised by him, and we have only to see whether all the offences men- 
tioned above could be properly tried together. In our opinion, the short reply 
to: this contention is that the second charge which relates to the appellant firing 
at Kartar Singh and Jangir Singh is not a charge with respect to 2 offences but 
is a charge with respect to one offence only. The evidence adduced by the pro- 
secution shows that the appellant fired’only one bullet. The word “offence” has 
been defined in the Criminal Procedure Code as meaning “any act or omission 
made punishable by any law for the time being in force’. Thére seems to be 
nothing wrong in law to regard the singte act of firing by the appellant as one 
offence only. On the other hand, we think that-it would be taking an extremely 
narrow and artificial view to split it into two offences. There are several reported 
cases in which a similar view has been taken, and in our opinion they have not 
been incorrectly decided. In'1881 A.W.N. 154, where a-person stole several 
bullocks from the same herdsman at the same time, it was held that only one 
offence had been committed. In Promotha Nath Ray v. King-Emperor, it was 
held’ that misappropriation in regard to several account books constituted only 
one offence. In Johan Subarna:v. King-Emperor’, it as held that when an 
attempt to cheat a number of men by ots to them in a body had been com- 


E (1912) 17 C.W:N. 479. ia 2. (1905) 10 C.W.N. 520. 
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mitted, one joint charge wás valid.. In Poonit Singh.v..Madho Bhot’, it was 
held that only one offence had been committed by a persón who gave false infor- 
mation in-one statement to the police against 2 persons. In Sudheendrakumar: 
Ray v. Emperor’, a person who was chased by two constables had-fired at them 
several times, but it seems to have been rightly assumed that the firing did not 
constitute more than ong offence, though the point was not specifically. raised or 
decided. In our opinion, there is no substance in the point raised, though we 
should not be understood as laying down the wide pee ae ie ge 
an a single act constitute more than one offence. r 


The other points ‘urged on behalf of the appellant before us were somewhat 

unsubstantial points relating to the merits of the case, which it. is not usual for 
this Court to allow to be raised in-appeals by special leave. ` 

in our opinion, this appeal is without merit, and it is accordingly dismissed. 

Agent for Appellant:. R. S. . Narula.. 

Agent for Respondent: P. A. Mehta. 

Agent for Caveator: ` Vidya Seg, : 

G.R.[V.5. i > `- Appeal dismissed. 


[THE SUPREME OOURT OF INDIA] 
[Original Jurisdiction. ] 


Present :—M, PATANJALI SASTRI, Chief Justice, MEERCHAND 
MAHAJAN, B. K. Muxuerjea, S. R. Das AND N. - CHANDRASEKHARA 


Atyar, JJ. , : En 
P. D. Shamdasani a _'  _ 1. Petitioner* 
Va : : a 

The Central Bank of India, Ltd. | Z.. Respondent. 

Constitution of India , Articles 19 (1) (f individual 
ee ees Rime 4 D a age ae 

Nee Article 1g (1) J) a vchuel Article 31 (2) of the Conia on; on its true construction was 
intended to acts or to provide protection i merely private 
conduct, Te EAA Aree io eat ic octane ia Patt -of the Constitution 


‘clearly show that Article was intended to protect the fundamental freedoms-assured tothe 
citizen by clause (1) against State action other than the itimate exercise of its powers to regulate 


NA ! 
Elinin eens M ect in ar law ` r 

Petition under Article 32 of the Constitution of India for the. issue 2 writs 
in the nature of certiorars, prohibition and mandamus. 

The Petitioner in person. 

C. K. Dapktary, Senior Advocate g. B.. Dadaran, Advocate, E 
bim), for Respondent. - fa . : 

The Judgment of the Court was delivered by 

Patanjali Sastri, C .J.—This is a petition under Article 32 of the Constitution 
for the enforcament of the petitioner’s fundamenta] Tights under Article 19 (1) 





1. : (1886) I.L.R. “13 Cal. 270. i 2. (1932) I.L.R. 60 Cal: -643: 
*Petition No. 328 of 1951. a Fea of _. 21stiDecember, 1951. 
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(f) and Article 31 (1) alleged to have Hčeniviolated by the Central Bank of 
India Ltd., a company incorporated under the Indian Companies Act, 1882, and 
having its registered office at Bombay, (hereinafter referred to as “the Bank”). 

It appears that the petitioner held five shares in the share capital of the 
Bank which sold those shares to a third party in purported exercise of its right 
of Hen for recovery of a debt due to it from the petitioner, and the transfer was 
registered in the books of the Bank in the year 1937. The petitioner thereupon 
instituted a series of proceedings in the High Court at Bombay on its original 
> and appellate jurisdiction challenging the validity of the said sale and transfer. 
The latest of these proceedings was a suit filed against the Bank in 1951 wherein 
the plaint was rejected on 2nd March, 1951 tmder Order 7, Rule 11 (d) of the 
Code of Civil Procedure as barred by limitation. The petitioner now prays that 
all the adverse orders made in.the previous-proceedings be - quashed and the said 
High Court be directed to have 


“the above suit set down to be heard’ as undefended and pronounce judgment against 
the respondent or to make such orders as it thinks fit in relation to the said suit”. 
It may be mentioned here that though the aforesaid order rejecting the 
petitioner’s plaint was appealable, the petitioner did not prefer an appeal on the 


somewhat extraordinary ground that 


“the appeal if a could not be heard by the Judges of the said Court as all of 
them were disqualified from hearing such appeal” 


either because of their interest in the Bank or because of their prejudice against 
him. 3 : 

We are of opinion that the petitioner has misconceived his remedy and the 
petition must fail on a preliminary ground. Neither Article 19 (1) (f) nor 
Article 31 (1) on its true.construction was intended to prevent wrongful indivi- 
dual acts or to provide protection against merely private conduct. Article 19 deals 
with the “right to. freedom” and by clause (1) assures to the citizen ceftain fun- 
damental freedoms including the freedom “to acquire, hold and dispose of pro- 
perty” subject to the power of the State to impose restrictions on the exercise 
of such rights to the extent and on the grounds mentioned in clauses (2) to (6). 
The language and structure of Article 19 and its setting in Part II of the 
Constitution clearly show that the Article was intended to protect those freedoms 
of against State action other than in the legitimate exercise of its power to regu- 
late private rights in the public interest. Violation of rights of Property by indi- 
viduals is not within the purview of the Article. 


- The position is no better under Article 31 (1). The petitioner has urged that 
clause (F) :should bé construed apart’ from and independently of the rest of the 
Article and, if so construed, its language is wide enough to cover infringements 
of rights of property by private individuals. He laid emphasis on the omission 
of the word “State” in clause (1) while it was used in clause (2) of the same 
Article as well as in many other Articles in Part II. Referring to Entry. No. 33 
` of the Union List, Entry No. 36 of the State List and Entry No. 42 of the Con- 
current List of the Seventh Schedule to the Constitution, he also argued that, 
while these entries read with Article 246 empoweréd Parliament and the State 
Legislatures to-make laws regarding acquisition or requisitioning of property for 
the purposes of the Union. or the State as the case may be, no- power was confer- 
red to make laws regarding “deprivation of property” by the State, so that the 
“deprivation” contemplated in clause (1) could only be deprivation by ` indi- 
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viduals. Sub-section (1) df section 299 of-the Government of India Act, 1935, 
‘corresponding to clause (1)10f Article 3b, was, it was pointed out, omitted in the 
draft Article 19 (later numbered as Article 31) which retained in a modified form 
only the provision contained in sub-section (2) of that section relating to compul- 
sory acquisition of property for public purposes. But, clause (1) was subse- 
quently restored and Article 31 was enacted in its present form as recommended 
in Drafting Committee’s Report and this, it was claimed, showed that clause (1) 
was intended to operate as a distinct provision apart from clause (2). We see 
no force in any of these arguments. 


In support of the argument that clause (1) should be construed in isolation 
from the rest of the Article, the petitioner relied on certain observations of our 
learned brother Das, J., in Chiranjit Lal v. The Union of India’, where the view 
was expressed that clause (1) enunicated the general - principle that no person 
should be deprived of his property except by authority of law and laid down no 
condition for payment of compensation, while clause (2) dealt with deprivation of 
property brought about by acquisition or taking possession of it and required pay- 
ment of compensation. In other words, deprivation referred to in clause (1) must 
be taken to cover deprivation otherwise than by aoquisition or requisitioning~of 
property dealt with in clause (2). We consider it unnecessary for the purpose of 
the present petition to go into that question. Even assuming that clause (1) has 
to be read and construed apart from clause (2), it is clear that it is a declaration of 
fundamental right of private property in the same negative form in which Article 
21 declares the fundamental right to life and liberty. There is no express referenoe 
to the State in Article 21. But could it be suggested on that account that that 
Article was intended to afford protection to life and personal liberty against 
violation by private individuals? The words “except by procedure established 

-by law” plainly exclude such a suggestion. Similarly, the words “save.by 
authority of law” in clause (1) of ‘Article 31 show that it is a prohibition of un- 
authorised governmental action against private property;''as there can be no 
question of one private individual being authorised by law to deprive another of 
his property. . . -- : 


The argument based on the Entries in the Lists is fallacious. It iş not 
correct to suggest that, merely because there is no Entry in the Lists of Seventh 
Schedule relating to “deprivation of property” as such, it is not within the com- 
petence of the Legislatures in the country to enact a law authorising deprivation of 
property. Such a law could be made, for instance, under Entry No. 1 of List 
1, Entry No. 1 of List 2 or Entry No. 1 of List 3. Article 31 (1) itself 
contemplates a law being passed authorising deprivation of the properties, and it 
is futile to deny the existence of the requisite legislative power. 


Nor does the legislative history of the Article lend any support to the peti- 
tioner’s contention. Section 299 (1) of the Government of India Act, 1935, 
was never interpreted as prohibiting deprivation of property by private indi- 
viduals. Its restoration, therefore, in the same form in Article 31, after omission 
in the original draft Article-19, could lead to no inference in support of the peti- 
tioner’s contention, which indeed proceeds on the fundamentat misconception 
that Article 19 (1) (f) and Article 31 (1) which are great constitutional safe- 
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guards against State aggression on private property, are directed against infringe- 
ment by private individuals for which remedies should be sought in the ordinary — 
Taw. FN oot oh ae i : 
In this view it is unnecessary to deal with certain other objections -to the 
maintainability of the petition raised by the Solicitor-General on behalf of the 
‘Bank. ‘The petition is dismissed. We make no order as to costs. 
Agent for Respondent: Rajinder Narain. i 
G.R.|V.S. oo 


Petition dismissed. 


[THE SUPREME COURT OF INDIA] 
[Criminal Appellate Jurisdiction. ] 
- -PRESENT :—S. Faz Aui and. Vivian Bose, JJ. 
‘Surajpal Singh and others ` ~.. Appellants* 
- v. 
The State .. Respondents. 


Criminal Procedure Coda (V of 1898), section 417—Appeal against acquittal—Scope and powers of High 


It is well established that in an a under section 417, Criminal Procedure Code, the High 
‘Court has full power to review the evidence upon which the order of acquittal was founded, but it is 
equally well-settled that the presumption of innocence of the accused is further reinforced by his 
acquittel by the trial Court, and the findings of the trial Court which had the advantage of secing 
the witnesses and hearing their evidence can be reversed only for very substantial and compelling 
weasons 


Tt was held that in the case before the Court there were no good reasons for the High Court 
‘interfering with the acquittal by the Sessions Judge. are 

On appeal by Special Leave from the Judgment and Order dated the 8th May, 
1947, of the High Court of Judicature at Allahabad (Shankar Saran and Akbar 
Hussain, JJ.) in Criminal Appeal No. 480 of 1946 arising out of Order dated the 
26th February, 1946, of the Sessions Judge, Aligarh, in Criminal Nos. 46 and 
56 of 1945, : ; 


S. P. Sinha, Senior Advocate (G. C. Mathur, Advocate, with him) for 
.Appellants Nos. 2, 3 and 4. . 


K. B. Asthana, Advocate, for Respondent. 
The Judgment of the Court was delivered by 


Fasl Alt, J.—This is an appeal against a Judgment of the High Court of ` 
‘Judicature at Allahabad reversing the decision of the Sessions Judge of Aligarh 
in a criminal case. The appellants were tried by. the Sessions Judge on charges 
under section 302 read with section 149, section 148, sections 325 and 326, read 
with section 149, and section 201 of the Indian Penal Code, but were acquitted. 
“On appeal by the State Government, the High Court reversed the Sessions Judge's 
‘decision, and convicted the appellants and sentenced them to transportation for 
‘Wife under section 302 read with section 149, to ve years’ rigorous imprisonment 
-under sections 325 and 326 read with section 149, and to two years’ rigorous . 
imprisonment under section 147 of the Indian Penal Code, all the sentences ‘being 
‘made to run concurrently. The appellants thereafter applied to the Privy 
“Council for special leave, which was granted on the 28th October, 1947. 


~ *Criminal Appeat No. 16 of 1950. - E 20th December, 1951. 
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The facts which werfe pit Before ‘the -Court- on: behalf- of-the prdsecution 
may be briefly stated as‘fdllows: -There is a plot ‘No. 518° int Nagaria Patti 
Ghaharum, village Shahgarh in the district of: Aligarh which is about 30 bighas 
in area and is kiown-as the “tèesa” field. This plot was the-“sir” land of ‘several 
landlords including Mst. ‘Bhagwati Kuer ‘and Ratan’ Singh and had been let’ out 
tp certain tenants. -In 1944, Mst.* Bhagwati Kuer, Ratan -Singh and their co- 
sharers filed a suit for the ejectment òf the tenants, and the suit’ was’ decreed. 
On the 7th June, 1945, possession over the plot was delivered by the Amin to 
Surajpat Singh, the first appellant, who was the mukhtar-i-am of Mst. Bhagwati 
Kuer. It was contended on behalf of Surajpal Singh that he took: possession 
behalf of alt the co-sharers, but certain statements made by Ratan Singh jn 
his evidence do not support this contention. However that may be, it appears 
that on the 17th June, 1945, Ratan Singh reported to the police that he had sent 
his labourers to irrigate the “teesa” field, and while they were irrigating it, Suraj- 
pal Singh and certain other persons came and tried to stop the irrigation and 
damaged the ploughs of Ratan Singh. On the 18th June, at about 7 A.m., the 
occurrenee which is the subject-matter of the present trial took place. The 
prosecution version of the occurrence was that while Ratan: Singh’s labourers 
were working in the field under the supervision of one Behari Singh, the appel- 
lants with many other persons came armed with guns, spears and’ lathis, and 
some the members of the appellants’ party entered the field, cut off the nosé-strings 
of the bulfocks ‘and-abused gnd assaulted the labourers, most of whoni ran away. 
Thereupon, Deva Sukh, who was there to supply water to the labourers, protested 
and was. beaten with lathjs.. At that point of time Behari Sihgh -and.10 to 15 
persons came and a fight took place between the parties. During the fight, one 
of the aécused persons, Rajendra Singh, a young lad, fired his gun twice in the 
air, and -thereafter Surajpat Singh tock the gun.from him and -fired-two shots 
hitting Nawab Mewati, who died instantaneously, and Behari Singh, who died later 
in the day. Three other persons, Zorawar, Rajpal and Lakhan also received gun- 
shot injuries. Sometime later, Surajpal Singh along with the other three appel- 
lants eame to the spot and removed the dead body of Nawab in a cart. The 
body was thrown into a river and was recovered on the 20th June, 1945. After 
investigations, 25 persons including the appellants. were sent up for trial. . 


After hearing the evidence in the case, the.Sessions Judge delivered judg- 
ment on the 20th February, 1946. He held that the “teesa” ‘fjeld. was in the ` 
possession of Surajpa? Singh, that Behari Singh and Ratan Singh’s men were 
aggressors and wished to take forcible possession of the field, that. when resisted 
they had attacked the appellant’s party, that the person who fired the gun had 
done so in self-defence and not with a view to killing Behari Singh and Nawab 
Mewati, and that the evidence adduced by the prosecution was so unsatisfactory 
that it was unsafe to convict the accused upon it. As to the charge of conceal- 
ing-evidence of the offence of murder by the removal of the dead body of Nawab, 
the Sessions Judge expressed the opinion that in order. to convict 4 person on 
that charge it must be proved that the offence, the evidence of which the accused 
is allegéd to have caused to disappear, had actually been committed, but since in 
the present case the charge of murder was not. proyed the accused could not. be 

invicted for having caused disappearance of evidehce. connected with it. The 
Judge also held that the evidence being unreliable the charge’ under section 20L 
of the Indian Penal Code had not been established beyond’ reasonable doubt. 
55 
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The High Court delivered its judgment on the 8th May, 1947, allowing the 
appeal of the State Government. Shortly stated, the conclusion. arrived at by ` 
the High Court was that Ratan Singh had as much right to the possession of 
the field as Bhagwati.Kuer, that both parties were trying to take exclusive posses- 
sion .of. the field, that both parties were prepared for all contingencies to vindi- 
cate and enforce their rights, and hence the. question of possession was wholly 
immaterial and no right of private defence could be successfully pleaded by the 
appellants. 

A perusal of the two judgments before us shows that while the Sessions 
Judge took great pains to discuss all the important aspects of the case and to 
record his opinion on every material point, the learned Judges of the High Court 
have reversed his decision without displacing the very substantial reasons given 
by him in support of his conclusion. The difference in the treatment of the case 
by the two Courts below is particularly noticeable in the manner in which they 
have dealt with the prosecution evidence. We find that while the Sessions Judge 
took up the evidence of each witness and recorded his finding with regard to his 
credibility after discussing the minutest details of the evidence, all that the learned 


judges of the High Court have to say about the prosecution evidence as a whole 
is as foHows :— 


“In Prag Dat’s case their Lordships observed: 


‘As usval’in cases of this kind the police have found it difficult to secure indepen- 
dent testimony of what did take place. Those of the villagers who were present and 
looking on would probably by sympathy and bias be so attached to one or other 
of the disputing parties that it would be hopeless to get disinterested and reliable 
evidence from them.’ 


This difficulty the police find in most riot cases and this case is not free from it. 
But as in Prag Dat’s case in this case there are four witnesses, viz., Deo Sukh, Rori 
Singh, Ram Singh and Ratan Singh, who could be characterised as independent 
witnesses and they support the case for the prosecution, in the main. In our judgment 
their testimony is on the whole worthy of credence and sufficient to justify the convic- 
tion of the respondents.” f 

In view of the summary treatment of the evidence by the High Court, we 
had to read the evidence adduced in the case with great care, and what we find 
is that the four witnesses, whose evidence has been accepted by the High Court, 
are just the persons against whom very serious criticism was offered by the Ses- 
sions Judge. Of these witnesses, Ratan Singh not being an eye-witness may 
. be ruled out. As to the remaining witnesses, we are on the whole inclined to 
agree with ‘the view expressed by the Sessions Judge. . Ac- 
cording to the Sessions Judge, the manner in which Deva Sukh was 
brought into the picture and the circumstances attendant on his evidence, fur- 
nish strong reasons for rejecting the prosecution version. What has been held 
ts that the whole case of the prosecution that Deva Sukh had received injuries in 
the course of the alleged occurrence was false and his injuries “were made up 
so as to create evidence of private defence” to be utilized by the prosecution to 
meet the charge of having caused injuries to the members of the appellants’ party. 
Tt has been established that at least four persons on the side of the accused had 
received injuries. Mahindrapal had received no less than 16 injuries, and his 
condition was serious for some time. Karan Singh had 12 injuries, one of 
which was grievous. Hari Singh had received 7 injuries including a grievous 
injury, and Nikka Singh also was injured. his injury having been noticed by the 
investigating sub-Inspector. ; 
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In the prosecution evidence, it was ‘stated that many of the accused persons 
were armed with lathis and had used them, and ït- would be strange if it was not 
proved that any -of the persons-on their’ side had any injuries attributable to 
lathis. It has been established that the four-injured persons of Ratan Singh’s 
party, vis., Rajpal Singh, Lakhan Singh, Behari Singh and Zorawar Singh- had 
only gun-shot wounds. A serious question which arises in this case is at what 
stage the gun was used, and whether it was used in self-defence after the mem- 
bers of the appellants’ party were assaulted with lathis or it was used before they 
were assaulted. > 

The prosecution witnesses had to admit that át first a gun was fired twice 
in the air and then the actual firing took place. This version of the firing lends 
support to the defence story that the gun was fired in self-defence when Ratan 
Singh’s men attacked members of the accused’s party. The Sessions Judge 
has expressed the view that in order to meet the defence case the prosecution 
introduced the story of Deva Sukh having been assaulted with a lathi in the first 
instance so as to make the appellants’ party the aggressors, it being the prosecu- 
tion case that Behari Singh and his men had used lathis in order to defend them- 
selves. In order to resolvé the conflict in the cases of the. parties and to get 
at the true picture, the Sessions Judge went very minutely into the question as to 
whether there was trustworthy evidence about Deva Sukh having received any 
injury at all in the occurrence. It seems to us that there is a formidable array 
of cireumstances to support the conclusion- ultimately reached by the Sessions 

. Judge. It appears that in the first information report _ there is no reference to 
Deva Sukh or to the injuries said to have been received by him. The Sessions 
Judge has pointed out that there was a considerable interval of time between the 
occurrence and the lodging of the first information report, and therefore it is 
surprising that the most important incident of the-oceurrence and the name of the 
most important witness was omitted in the report. Again, no reference was 
made to Deva Sukh or to his injuries m the dying declaration of Behari Singh 
which was recorded by one Dr. Shankar Deo, and: also in that of Lakhan Singh. 
The Sessions Judge has further pointed out that the prosecution witnesses, 
Chokha, Prempal, Cheta and Gangola Singh, who were examined by the investi- 
gating officer on the 18th June, did not also refer to Deva Sukh. The investi- 
gating sub-Inspector was informed of the injuries on Deva 
Sukh and his: presence at the time of the occurrence for 
the first time on the 19th June, 1945, and Deva Sukh’s 
explanation for not appearing before him at the earliest opportunity was 
that-he was frightened and had concealed himself in his house for about two days 
and had directed his relations not to inform the police of his presence. He also 
stated that on his arrival in his house after the occurrence he did not inform his 
relations of what had happened. Some of these matters might have been over- 
looked if there had been convincing evidence about his having actually received 
injuries, but we are satisfied that such evidence as is before us is extremely un- 
satisfactory and suspicious, and we entertain grave doubts as.to whether Deva 
Sukh received any injuries at all. ` 


Dr. Shanker Deo, who-examined Deva Sukh, is a retired Sub-Assistant 
Surgeon practising in Kauiraganj, which is not far from village Shahgarh. He 
admits that he had known Ratan Singh since his childhood, and when he was a 
child he used to be taught at the house of Ratan Singh by a teacher employed by" 
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Ratan Singh’s uncle. He has stated Deva Sukh had two bruises across the 
back of the middle of the left forearm, and one of them was grievous since the 
left ulna was fractured. -He further says that at the time of examination he did 
charge. fees from Deva Sukh, that he was brought ‘to him three days ‘after the 
other injured persons, that when the latter group of persons came to him none 
of them told him that there was one more injured person to be examined, and 
that Deva Sukh was brought to him by Ratan Singh’s servant. There are un- 
satisfactory features in the evidence of this doctor relating to other matters which 
need not be referred to, but what is somewhat remarkable is that though. there is 
a District Board Hospital at Jalali about four miles from Kauirganj, Deva Sukh 
did not-obtain an injury certificate from the doctor in charge of that hospital. 
Deva Sukh says that he did go to’ that hospital to have his injuries attended to, 
but there is no evidence to corroborate this. These facts as weH as a number 
of other facts relied upon by the Sessions Júdge do go to support his theory, and 
once itis held that the prosecution has to rely on fabricated evidence, it throws 
doubts on the entire case. ' 


From the record, it appears that Surajpal Singh was the person who had 
been taking an active interest in the ejectment suit, and he was admittedly sp- 
ending money. Ratan Singh says that he had also paid money to Surajpal Singh 
towards the expenditure, but this is not probable because he and Surajpal had 
been on-bad terms. It is admitted that Surajpal is the person to whom the Amin 
gave possession of the land, but in spite of this fact, Ratan Singh’s men started 
operations on the land ignoring Bhagwati Kuer, which Ratan Singh had no right 
to do, even assuming that the land was joint property. If Behari Singh and 
+he other men sent by Ratan Singh were trying to take exclusive possession of 
the land and had started operations thereon, Surajpal Singh had every right to 
protest, and if his men were beaten first, of which there are strong indications in 
the case, he was entitled to repel the attack in exercise of the right of private 
defence. ‘That Ratan Singh had made ample preparations through Behari Singh 
is quite clear. Admittedly, there were a number of persons armed with lathis 
present at the scene on his behalf including outsiders like Nawab Mewati, who is 
said to, have been a- well-known fighter, Zorawar and others. y : 


As regarding the remaining two witnesses, to whom the High Court has made 
reference, vig., Rori Singh and Pransukh, it seems to us that the High-Court has 
overlooked“ the comments made by the Sessions Judge upon their evidence, some 
of which are of considerable force. What has impressed us is that they were- 
not independent witnesses and were not mentioned in the first information report 
as witnesses to'the occurrence, and they were examined by the sub-Inspector as 
late as the 20th and 21st June, 1945. After reading the two judgments, we sce 
no reason why the opinion of the Sessions Judge regarding these witnesses should 
not receive the weight which should normally. be attached to'that of the ` 
trial Court. 

Tt is well-established that in an appeal under section 417 of the Criminal 
Procedure Code, the High Court has fult power to review-the evidence upon 
which the order of acquittal was founded, but it is equally well-settled that the 
presumption of innocence of the accused is further reinforced by his acquittal by 
the-trial-Court, and the findings of the trial Court which had the advantage of see- 
ing the witnesses and-hearing their evidence can be reversed only for very sub- 
stantial and compelling reasons.” c ste, ao 7 0O 0,7 it 
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On the whole, we are inclined to hold that the Sessions Judge had taken a 
reasonable view of the facts of the case, and in our opinion there were no, good 
reasons for reversing that view. The assessors with whose aid the trial was 
held, were unanimously of the opinion that the accused were not guilty, and 
though 25 persons were placed on trial on identical evidence, the State Govern- 
ment preferred an appeal only against 5 of them on the sole ground that the 
acqtittal was against the weight of evidence on the record. 

In the result, we allow the appeal, set aside the conviction ane sentences of 
the appellants and acquit them of all the charges. 


Agent for Appellants Nos. 2, 3 and 4: Rajinder Narain. 


. Agent for Respondent: P. A. Mehta. : 
G:R.1V.S. f TEN , Appeal allowed . 


[THE SUPREME COURT OF INDIA] ‘ 
[Civil Appellate Jurisdiction. ] 
PRESENT :—S. Fazt ALI anD Vivian Boss, JJ. 


Kedar Lal Seal and another : .. Appellants* 
v. j ` 
Hari Lal Seal o .. Respondent. 


Coutribation—Suit b7 a son ofa morigagor against the co-mortgagots—Law appiicable— Transfer Ln ae 
Act (IV of 1882), sections 82 and g2 and Contract Act (IX of 1872), section 43—Relatin 
P s—Technicalities—Claim mot to be thrown owi on. 

` Both section or the Contact Act and section 82 of the Transfer of Property Act deal with the 
question of con 3 is a provision of the Contract Act dealing with contracts 
generally. Section Ba o! of tho Apek oL Trope iy eet app Act a pia to mortgages. Where the right to 
contribution arises out of a mortgage, section 82 of Art must exclude section 43 
of the Contract Act because when there is a the Tana of Property Actus ex 
matter, the special excludes the general. Tie whole law of mortgages in India, ichidin the law 
of contribution arising out of a transaction of a mortgage is now statutory and is embodied in the 
Transfer of Property Act read with the Civil Procedure Code. The Court cannot travel beyond 
these statutory provisions and have recourse to equitable principles however fair they may appear 
to be at first sight. 

Where on the facts set out by a plaintiff it is clear that he is entitled to contribution, the method 
of computation being a matter of law, it is for the Judges to apply the law to the facts stated and 
give the plamtiff such relief as is appropriate to te cnie Cee Antes theapedbe provens oi 
Transfer of Property Act have not been relied on in the plaint. The Court be slow to throw 
out a claim on a merë technicality of pleeding when the substance of the thing is there and no pre- 
Judice is caused to the other side, however clumsily or martistically the plaint may be worded. 


On appeal by the special leave from the Judgment and Decree dated the 
20th September, 1949 of the High Court of Judicature at Calcutta (Harries C.J. 
and Chatterjee, J.) in Appeal No. 46 of 1949 arising out of Decree dated the 
31st August, 1948 of the Hon'ble S. B. Sinha, J., of the Calcutta High Court 
in suit No. 343 of 1943 instituted under the Original Jurisdiction of the High 


Court. 

M. C. Setalvad, Attorney-General for India (B. Sen, Advocate with him), 
for Appellants. 

S. C. Isaac, Senior Advocate (B. Bannerjee, Advocate with him), 
for Respondent. S 


*Civil Appeal No. 101 of 1950. 18th December, 1951. 
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The Court delivered the following 

Jupcments: Bose,.J.—This is a defendant's appeal in a suit for contribu- 
tion brought by son of a mortgagor against the co-mortgagors. 

The parties are related as below: - 


Balai Lall Seal (died 1917) 
= Meghamala ria (died 1945) 


Bejoy Lall ` Biswa Lall Tarak Lall Kedar Lall Naku Lall 
(D. 2939-5-33) (D. Nov. 1936) _ Deft. 1 Deft. 2 
- (Born 22-11-07) (Born 7-2-10) 
Jugal Lall Hari La], 
ŒF.) ae 


The mortgagors were the plaintiff's father Tarak Lall and Tarak’s two 
brothers Kedar and Naku. The mortgage was executed on the 12th June, 1936 
in favour of one Mst. Gyarsi for a consideration of Rs. 80,000. For conve- 
hience I will call this-the suit mortgage though this is not a suit on the mortgage. 

The mortgagee sued in the year 1938 and obtained a preliminary decree for 
sale on the 17th of February, 1939, for a sum of Rs. 89,485-12-9 plus costs. 
The decree was made final on the 22nd of December, 1939. 

In execution the mortgagee proceeded against the property of the plaintiff 
` alone (as Tarak’s son) and, during the pendency of the- execution, assigned her 
rights im the decree to the Hooghly Flour Mills. The Mills continued” the 
execution and on the 11th of March, 1943, the claim was satisfied in this way. 

An order of the Court was obtained sanctioning sale of a part of the mort- 
gaged property, 20, Round Tank Lane (which belonged exclusively to the plain- 
tiff), to the decree-holder for a sum of Rs. 1,50,000. It was directed that the 
consideration should first be applied in payment of the claim and costs and that 
the decree-holder should execute a reconveyance of the rest of the mortgaged 
properties in favour of the mortgagors. The sanction of the Court was 
necessary because the judgment-debtor Hari Lall (present plaintiff) was a minor. 


This was done and 20, Round Tank Lane, was conveyed by the present 
plaintiff to the Hooghly Flour Mills on the 18th of March, 1943. Out of the con- 
sideration a sum of Rs. 97,116-11-0 was paid to the Mills in full satisfaction 
of the claim and costs then outstanding. The. Mills executed a reconveyance of 
the rest of the properties to the mortgagors in release of the mortgage on 
the same day. i 

In addition ta this Rs. 97,116-11-0, Aae sums of Rs. 14,400 and 
Rs. 8,100 had also been paid before the- ‘dates of-these iransactions. These sums 
were paid- by a Receiver who- had been, appointed by the Court pendente lite. 
These sums came out of the.rents which the Receiver obtained from the plain- 
tiff’s property, 20, Round Tank Lane. 


The plaintiff says that in this way he paid a total of Rs. 1,19,116-11-0 in 
satisfact‘on of the mortgage. His one-third share in this comes to 
Rs. 39,872-3-8. He claims that he is entitled to receive the balance of Rs. 
79,744-7-4 from the two defendants and that-earh of them is liable for a half 
of that sum, namely, Rs. 39,872-3-8. 

In addition to this the plaintiff had incurred costs amounting to Rs. 1, 144846 
in resisting Mst. Gyarsi’s claim and in connection with the reconveyance. He 
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also claims one-third of this sum, namely, Rs. 381-8-2, from each of the de, 
fendants. The total claim cas each dereadant accordingly comes to aa 
40,253-11-10. 


In addition to this the plaintiff aaa ae we L 


(1), “a declaration that the properties mentioned in Schedule ‘A’........ 
ing to the defendants stand charged with the repayment of the sum Si Rs. oraa 
being the aggregate amount due and payable: by the two, defendants,” and 


(2) ‘Decree under Order XXXIV of the Civil Procedure Code in proper form.” 


Schedule A contains list of the rest oF he mortgaged properties, which belong 
exclusively to the defendants. s : 


It will be seen that the plaintiff claims dn the basis-that each of the three 
mortgagors is liable to contribute i in equal ae “towards payment ‘of the mort- 
wage debt. 


The defendants did not deny their liability to contribute. They only chal- 
lenged the basis on which it was to be computed. - They pleaded a special agree- 
ment between Tarak Lal and themselves under which their liabilities were to be 
calculated in the following way. According to them, the bulk of the Rs. 80,000 
was borrowed on what I have called the suit mortgage to pay off previous debts 
which had been incurred by the parties on earlier mortgages. The amount which 
went towards satisfaction of the defendants’ portion.of these earlier liabilities 
was only Rs. 13,259-24. Therefore, the ‘only benefit they got out of this 
Rs. 80,000 was to that extent. The plaintiffs father Taral on the other hand 
benefitted tó the extent, of Rs. 53,481-11-4. They therefore agreed at the 
dale of the suit mortgage that their respective liabilities as between themselves 
should be proportionate to the benefit derived by each as above. 


Sinha,'J., who tried the ‘suit onthe ofiginal side of’ thé Calbutin High Court; 
held that the agreement was proved. On appeal the learned Chief Justice of 
the High Court and Chatterjee, J.; disagreed: and held that it was not. As I 
agree with the learned appellate Judges for reasons which I shall give hereafter, 
it will be necessary to set out the further facts. But I.need not do so in ahy 
detail as they are giver in full in the two judgments of the High Courts. We 
are only concerned here with the questian of principle, so it will be more conve- 
nient to reduce the problem to its simplest terms. 

We are concerned here with four items of property which I shall term 
Chittaranjan Avenue, Strand Road, No. 16, Round Tank Lane and 20, Round 
Tank Lane. These properties were originally joint family properties, but in the 
year 1932 there was a partition which was compelled by reason of a suit filed 
by Tarak against his brothers and mother. The upshot was that the properties 
were divided as follows: ; - 


(1) Bejoy, Kedar, Naku and ‘the mither Meghamala obtained Chittaran- 
jan Avenue. 


(2) Tarak (Plaintiffs father) obtained 16, Round Tank Lane and 20, 
Round Tank Lane. 


(3) Kedar, Naku and Biswa Lal obtained Strand Road. 


Before this partition there were three mortgages. The first of thesc was l 
executed on the 16th of June; 1925. All five brothers joined in it and they mort- 
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gaged the Strand Road property for Rs. 10,000. ‘This was in favour of Bhuvan 
Chandra Bhur. ; 

The second was on the 11th of October, 1926. In this Bejoy and Tarak 
mortgaged their 2|5 share in Chittaranjan, Strand, Dum Dum and 20, Round ; 
Tank Lane, for Rs. 5,000. The mortgagee was Binode Behari Sen. 

The third was on the 28th January, 1927. In this Bejoy and Tarak again 
mortgaged their 2|5 share in the same items of property for Rs. 7,000 to Binode 
Behari Sen and Kunja Behari Sen. 

All three sets of mortgagees, or their representatives, instituted suits on 
their respective mortgages and obtained final decrees. 

Bejoy died on the 23rd of May, 1933 leaving a son Jugal. 

On the 12th of June, 1936 came what I have called the suit mortgage exe- 
cuted by the three brothers, Tarak, Kedar and Naku, for Rs. 80,000. The pro- 
perties mortgaged were— - 

(1) the shares of Kedar and Naku in Chittaranjan Avenue and 16, Round 
Tank Lane. 
(2) 20, Round Tank Lane, which had been allotted to Tarak. 


(3) the reversionary interest of all three in the share allotted to the 
mother. 


The consideration of Rs. 80,000 was expended as follows: Rs. 29,667-10-0 
was paid by Tarak, Kedar and Naku in satisfaction of the first mortgage and 
the later decretal charge; Rs. 11,519-11-0 in satisfaction of. the second and 
Rs. 13,502-14-0 in satisfaction of the third. The balance of Rs. 25,310 is 
alleged by the appellants to have been retained by Tarak. I have taken these 
figures from the judgments of the High Court. I understand some of the details 
are disputed, so I make it clear that I am not setting out the decision of this 
Court regarding the details but only giving an overall picture. 

Shorn of overburdening detail the problem, reduced to its simplest terms, 
comes to this. Three persons A, B and C separately own properties of unequat ` 
value, Blackacre, Whiteacre and Greenacre. Let us assume that their values at 
the material date are Rs. 30,000, Rs. 20,000 and Rs. 10,000 respectively. 

A, B and C acting in various combinations from time to time, incur debts. 
It matters not for present purposes whether those debts are secured on these pro- 
perties or not because a time must come when their separate liabilities as amongst 
themselves have to be ascertained and apportioned. Let us assume that wher 
that is done, A’s responsibility extends to Rs. 2,000, B’s to Rs. 3,000 and C’s 
to Rs. 5,000. 


In order ta clear off these debts, 4, B and C jointly mortgage their three 
estates for Rs. 10,000, the total aggregate sum due at the date of the mortgage 
from the three of them. There is no contract between them, either in the mort- 
gage deed or otherwise, regarding their respective shares of responsibility in the 
Rs. 16, 000. ; $ : re +t 

At the date of redemption the mortgage debt has swollen to Rs. 15,000. 4 
alone redeems by selling Blackacre, which is his separate estate, to the mortgagee 
for Rs. 35,000 that being the value of Blackaere at the date-of redemption. Rs. 
15,000 of this is applied in satisfaction of the mortgage-debt and the balance of 
Rs. 20,000 is retained by 4. What are 4’s rights as against B and C? 
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Three solttions readily suggest themselves. One is that the three contribute 
equally. In that event B would pay A Rs. 5,000 and C would pay Rs. 5,000. 


A second solv:tion is that they pay in. proportion to the extent of the 
benefits derived. In that event B’s share would be 3|10 of Rs. 15,000, that is 
to say, Rs. 4,500, and C’s would be 5|10 of Rs. 15,000, that is, Rs. 7,500. 


A third solution is that they pay proportionately to the values of the pro- 
perties mortgaged. In that event’ B would have to pay 2|6 of Rs. 15,000, that 
is, Rs. 5,000 and C 1|6 of Rs. 15,000 which comes to Rs. 2,500. 


The problem is to know which of these three solutions to en In the 
absence of other considerations, the most equitable solution is obviously the 
second. But, the matter is not as simple as that. There are certain statutory 
provisions which must first be examined. 


` The learned counsel for the plaintiff-respondent contended that section 43 
of the Contract Act applied. He relied on the following provision: 
“Each of two or more joint promisors may compel every other joint promisor to 


contribute equally with himself to the performance of the promise, unless a contrary 
intention appears from the contract. 


If any one of two or more joint promisors makes default in such contribution, the 
remaining joint promisors must bear the loss arising from stich default in equal shares.” 
The argument is that unless a contrary intention appears from “the contract” 
the loss must be borne equally. It was contended, and with that I agree, that the 
words “the contract” can only refer to the main contract between the promisors 
on the one side-and the promisee on the other. That contract in this case is the 
suit mortgage. There is no contract to the contrary in the document, therefore, 
it was contended, the section must apply. That of course would be the clear, 
logical and simple conelusion if there were no other provision of law to consider. 
But we are dealing here with a mortgage and so we have also to look to the pro- 
visions of the Transfer of Property Act. 

_ Ineidentally, if this argument is pushed to tts logical conclusion it would 
exclude any collateral or subsequent agreement between the promisors infer se 
which does not appear in the main contract. But we need not enter into that 

- here. ` 
The sections of the Transfer of Property Act which concern us are 82 and 
.92. The first confers a right of contribution. The second a right of suborga- 
tion. I will consider section 82 first. It runs:— 


“Where property subject to a mortgage belongs to two or more persons having 
distinct and separate aights of ownership „therein, the different shares in or parts of 
such property owned by such persons are, in the absence of a contract to the contrary, 
liable to contribute rateably to the debt secured by the mortgage.. 


That is the position here. 
Next I turn to section 92. That runs— 


.any co-mortgagor shall, on redeeming property subject to the mortgage, have, 
50 ae as regards redemption, foreclosure or sale of such property, the same rights as 
the mortgagee whose mortgage he redeems may have against the mortgagor...... 


That also applies.. 


Now these provisions at once raise a corhpetitian between" sections 82 aŭd 92 
of the Transfer of Property Act, section 43 -of the Contract Act and what I 
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‘might term the principle of beneficial, as oppesed to proportionate or equal dis- 
tribution of liability. 


I am of opinion that thè second solution adumbrated earlier in this judgment, 
‘based on equities, must be ruled out at once. These matters have been dealt 
with by statute and we are now only concerned with statutory rights and can- 
not in the face of the statutory provisions have recourse to equitable principles 
‘however fair they may appear to be at first sight. - 


The Privy Council pointed out in Rani Chhatra Kumari v. Mohan Btkram* 
that the doctrine of the equitable estate has no app¥cation in India. S6 also 
referring to the right of redemption- their’ Lordships held in Mahammad Sher 
Khan v. Seth Swami Dayal’, that the right is now governed by statute, namely, 
section 60, Transfer of Property Act. Sulaiman, C. J., (later a Judge of the 
Federal Court) ruled out equitable. considerations in the Allahabad High 
Court in matters of subrogation under sections 91, 92, 101 and 105, Transfer of 
Property Act, in Hira Singh v. Jai Singh’ and’so did Stone, C.J., and I in the 
Nagpur High Court in Taibai. v. Wasudeorao*. In the case of section 82 the 
Privy Council held in Ganesh Lal v. Charan Singh" that that section prescribes 
_ the conditions in which contribution is.payable and that it is not proper to 
introduce into the matter any extrinsic principle to modify the statutory provi- 
sions. So both on authority and principle the decision must rest solely on what- 
ver, section is held to apply. 


So far as secticn 43 is concerned, I am not oS cies to apply it unless sec-- 
tions 8&2 and 92 can be excluded. Both sections 43 and 82 deal with the qués- 
tion of contribution. Section 43 is a provision of the Contract Act dealing with 
‘contracts generally. Section 82 applies to mortgages. As the right to con- 
‘tribution here arises out of a mortgage, I am clear that section 82 must exclude 
section 43 because when there is a general law and a special law dealing with a 
particular matter, the special excludes the general. In my opinion, the whole 
Taw of mortgage in India, including the law 'of contribution arising out of a 
transaction of mortgage, is now statutory and is embodied in the Transfer of 
Property Act read with the Civil Procedure Code. I am clear we cannot travel 
‘beyond these statutory provisions. ` 


` Now when parties enter into a mortgage they know, or must be taken to 
‘know, that the law of mortgage provides for this very question of contribution. . 
Tt confers rights on the mortgagor who redeems and directs that, in the absence 
‘of a contract to the contrary, he shall be reimbursed in a particular way out of 
‘particular properties. The parties are at liberty to vary these rights ‘and lia- 
bilities by special contract to the contrary but if they do not do so, I can see no 
teason why these provisions should be abrogated in favour. of a section in the 
Contract Act which does not deal with mortgages. Slightly to vary the 
language of the Judicial Committee it is the terms and nature of the transaction 
viewed in the light of the law of mortgage in India which exolude the personal 
liabihty and therefore section 43, except where there is a contract to the contrary. 





1- (1931) LL.R. 10 Pat. 851 at 869. 4. I.L.R. (1938) Nag. 206 at 216. 

2. ` (1921) 42 M.L.J. 584: L.R. 49 I. 5. (1930) 59 M.L.J. 177: L.R. 57 I. 
A. 60 at 65: I.L.R. 44 All. 185 (P.C:). A. 189: I.L.R. 52 All. 358. ` 

3.” A.I.R. 1937 All, 588 at 594. 
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It.was suggested that the rule is inequitable and will operate harshly in cases 
Eke the present. But the remedy lies in the parties’ own hands. It is open to 
them to make a contract to the contrary. If they do not, then the law steps in 
and makes statutory rules to which effect must be given. It is not for Judges to 
consider whether that is the best possible solution but the rule at any rate obviates 
the necessity of roving enquiries into the objects of a borrowing and the appli- 
cation.of the funds. On an overall basis it is perhaps as good as any other. 
But that hardly matters. The rule is there and full effect must be given to it. 


The learned counsel for the plaintiff-respondent urged that the defendants 
are shut out from relying on section 82 because that was not their case and the 
question was never raised by them in the High Court. Such reference as theré 
is to the section was with reference to an argument urged on behalf of the plain- 

ff. I am not impressed with this objection. On the facts set out by the 
plaintiff it is evident that he is entitled to constribution. The method of com- 
putation is a matter of law and it is for the Judges to apply the law to the facts 
stated and give the plaintiff such relief as is appropriate to the case 

I turn now to the question of fact, the special agreement pleaded by the 
defendants. The only evidence in support of it is that of the first defendant 
Kedar. According to him, the agreement was an oral one though the parties 
contemplated writing and registration. His explanation for lack of any writing 
is this. He was asked whether anything was put down in writing and he replied: 

“No, nothing was done then, but there was an understanding that it would be done 


but Tarak, went away to Darjeeling and when he came back he died soon after he came 
back and nothing’could be done in writing.” 


Later, he was asked— 


Therefore, you contemplated that there would be a document which would have 
to be registered in connection with the adjustment?” 
and he replied “Yes”. He also tells us that the parties regarded the matter as 
confidential and so only three persons were present, Tarak, Naku and himself. 
Tt is to be observed that Naku, who is the second defendant, has not entered the 
box. i 


Stopping there. It is evident that we have to rely on the memory of a 
very interested person speaking nearly thirteen years after the event about a 
transaction affecting some Rs. 80,000. Nor ‘is it the memory. of some simple 
- event which might well have fixed itself in his mind. The question whether 
and at what stage parties reach finality when writing is in contemplation is -a 
diffieult and complex one involving delicate considerations of much nicety even 
when the preliminaries are all in writing. The turn of a phrase here, the use 
of a word there, may make a world of difference. The law regarding this was 
examined by me at some length in the Nagpur High Court in Shamjibhai v. 
Jagoo Hemchand Shah’. How much greater are the difficulties when we do not 
know the exact words the parties used and have to delve into the mind of a 
dead man (Tarak) through the impressions of an ‘interested witness given some 
thirteen years after the event. 


T find it difficult to accept this version and consider it would be dangerous to 
do so, particularly when the witness is a hesitant and reluctant one, as his exami- 


1. I.L.R. (1949) Neg. 581 at 586-588 and at 598. 
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nation discloses, and even evasive on some points; also when the defendants 
have delibérately. withheld from the Court assistance which it was in their power 
to render—I refer to the absence of Naku, the only. other person present from 
the box. I am unable to’accept this testimony. ; 


Nor is this the only point. Despite the insistence of the. witness that the 
parties were on good terms and trusted each other, the fact remains that Tarak 
found it necessary to institute a suit for partition against his brothers and fight 
it toa finish. They were not able to arrange matters amicably. It was suggested 
in argument that that was probably because of creditors who could not be per- 
suaded to agree and it was pointed out that creditors were joined in the suit, 
but that is not wholly convincing particularly when it is admitted that Tarak was 
insisting on writing and registration. It is evident that he at any: rate, was 
not prepared to leave matters as they were and trust to the good: faith of his 
brothers. 


Now we know that Tarak was in Calcutta about three months after the date 
of the alleged agreement. We also know that Kedar was most anxious to have 
such an agreement, for he tells us so. He tells us further that there was before 
them a rough draft of the terms. That document was produced in Court. 
But the draft was neither signed nor initialled. The only inference I can draw 
from these facts is that Tarak either refused to agree or had not made up his 
mind. The figures put forward by the defendants were contested on behalf of 
the plaintiff and we were given an alternative set of figures which in turn’ were 
contested by the other side, but they were enough to show that the matter is not 
as straightforward or as simple as the defendants would have us believe. There- 
fore, Tarak’s inaction during the three months and the omission of either sidc 
to initial the draft point clearly, at the lowest, to hesitancy on Tarak’s part. It- 
may be he wanted his lawyers to examine his position or it may be he refused 
to have anything to do with it. It'is just possible that there were negotiations, 
but on those broad facts.I am not prepared to believe the witness when he tells 
‘us, or rather suggests, that the parties reached finality: It would in any event 
be dangerous to believe a witness in circumstances like this. But, when the de- 
fendants deliberately withheld from the Court that assistance which is its due, I 
can only conclude that their case was too shaky to stand further probing. On 
these broad grounds alone I would hold that the agreement is not proved. 


Much was made in argument about the rule regarding the weight to be ` 
given to the estimate of the Judge who saw and heard a witness. I do not doubt 
the soundness of the rule but it can be pushed too far as their Lordships of the 
Judicial Committee pointed out in Virappa v. Periakaruppan’. In the present 
case, the learned Judge who tried the case believed Kedar not because of his 
demeanour but because the learned Judge considered that his story was inherently 
probable. That, however, is a matter which the learned appellate Judges were 
in as good a position to appreciate as the learned trial Judge. If probability is 
to be the test, then the conduct of Tarak suggests that it is very improbable that 
he could have agreed. 


That leaves at large the nature of the relief to which the plaintiff is entitled. 
In the view I take, there being no contract to the contrary, the plaintiff's only 





1. (1945) 1 M.L.J. 136: A.I.R. 195 P.C. 35 at 37. 
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remedy is under section 92 of the Transfer of Property Act read with section 82. 
The question is, has his suit been so framed? 

The plaintiff -has claimed separate personal reliefs against the defendants. 
As there is no personal covenant as between the mortgagors or any “contract to 
the contrary”, that relief cannot be granted. 

The plaintiff has also asked for a declaration of charge and for a decree 

under Order 34, Civil Procedure Code. The declaration of charge stand- 
ing by itself is superfluous although Order 34, rule 2 (1), does require the deeree 
in a mortgage suit ‘“decldre the amount so due” at the date of the decree. But 
teading the two reliefs together, I am of opinion that though the claim is in- 
artistically worded the plaintiff has in substance asked for a mortgage decree 
up to a limit of Rs. 40,253—11—10 with interest against each defendant. No 
other kind of decree could be given under Order 34. Therefore, though 
he has not used the word “subrogation” he has asked in substance for the relief 
to which a subrogee would be entitled under the Transfer of Property Act. 
í I would be slow to throw out a claim on a mere technicality of pleading when 
the substance of the thing is there and no prejudice is caused to the other side, 
however clumsily or inartistically the plaint may be worded. In any event, it is 
always open to a eourt to give a plaintiff such general or other relief as it deems 
just to the same extent as if it had been asked for, provided that occasions no 
prejudice to the other side beyond what can be compensated for in costs. 

In the circumstances, in the absence of agreement between the parties as to 
the figures, I would remand this case to the High Court for (1) an enquiry 
regarding the sum paid by the plaintiffs father for satisfaction of the mortgage 
dated the 12th June, 1936, (2) for the interest due on that sum at the contract 
rate in the mortgage from the date of payment to the date of decree, (3) for the 
values of the various properties mortgaged at the date of the mortgage. | 

When the figures are ascertained, I would direct that the liability of each 
defendant be ascertained separately in the manner prescribed by section &, 
Transfer of Property Act. 

In the event of this liability exceeding Rs. 40,253—11—10 with interest 
against either defendant, I would direct that his liability be reduced to Rs. 
40,253—11—10gplus interest. 

When these figures are ascertained, I would direct that a mortgage decree 
for sale be drawn up in the usual way affording either defendant the right to re- 
deem the whole of the balance of the property (excluding the plaintiff’s) for the ° 
aggregate sum due as above and, in default of payment, limiting the liabilities of 
each item of property to the sum rateably due on it under section 82. 

On the question of costs. The plaintiff repudiated section 82 in the course 
of the arguments before us and rested his case on section 43 of the Contract 
Act, nor did he clearly and unmistakably plead a case of subrogation in his plaint 
even in the alternative. The defendants, on the other hand, set up a case which 
has failed on the facts. I would, therefore, direct each side to bear its own costs 
in this appeal. . 

‘As regards the costs acess in the Courts below and any costs which may 
be necessitated by a further enquiry, they will be determined according to the 
final result of the litigation and with due regard to all matters bearing on the 
question. of costs. - 
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Fasl Ali, J.— I agree. 
Agent for Appellants: M. S. K. Sastri. 
Agent for Respondent: Ganpat Rai. 
V.S. Case remanded . 





[THE SUPREME OOURT OF INDIA] 
(Criminal Appellate Jurisdiction. ) 
PresentT:—S. Fazl ALI AND Vivian Bose, JJ. 


Rameshwar, son of Kalyan Singh ; .. Appellants 
v. 
The State of Rajasthan .. Respondent. 


Oaths Act (X of 1873), sections 5, provise and 13—Child wmtness—Oath noi edministend—Failure to 
cartyfy that the child understood the duty of speaking the truth—If affects admissibility of the child t itress— 
Exidence Act (I of 1872), sections 114 (b), 118, 199, and 157—Evidence of complainant in the case of en offence 
of rape—Corroboration—Necessity—Proper rule as to—Previous statcment of such complainani—If admissible as 
corroboration. 

An Assistant Sessions Judge who recorded the testimony of a girl stated to be seven or eight 
years of age who was the victim of an alleged rape certified that she did not understand the sanctity 
of an oath and accordingly did not admirister one to ker. But he did not certify that the child 
understood the duty of speaking the truth. On a question as to the adrpissibility of such evidence, 

Held, section 5 of the Oaths Act is the main provision regarding the administration of oaths. 
The proviso to the section only sets out the cares in which the cath is not administered. As 
according to section 1g of the Oaths Act, even an omission to take the oath dces not affect the 
admissibility of the evidence, it follows that an irregularity arising out of tke picviso to recticn £, 
namely, failure to certify that the child understood the duty to speak the truth, cannot affect the 
admissibility either. Š 

It is desirable that Judges and Magistrates sbould always record their cpinion that the child 


understands the duty of ing the truth and state why they think that, otherwise the credibility 
of the witness may be seriously a ed, so much so, that in some cares it 


may be necessary to reject- 
the evidence altogether. But whether the Magistrate or the Judge really was of thet opinion 
can be gathered from the circumstances when there is no formal certificate. 


On a question as to the necessity for corroboration of the complainant’s evidence in the case 
of an offence of rape, € 
Hald, the Evidence Act nowhere says that corroboration in such cases is necessary. A woman 
who has been raped is not an accomplice. Ifshe was ravished she is the victim of an outrage. If she 
onsented there is no offence unless she is a married woman, in which case questions of adultery may 
PECE In the case of a girl who is below the age of consent, her consent will not matter so far as the 
offence of rape is concerned, but if she consented her testimony will naturally be as suspect as that 
of an accomplice. So also in the case of unnatural offences. A large volume of case law has grown up 
which treats the evidence of the complainant somewhat along the same lines as accomplice evidence 
and the position now reached is that the rule of prudence that such evidence should be corroborated 
has hardened into one of law. But the true rule is that in every case of this type the rule about the 
advisability of corroboration should be present to the mind of the Judge. In‘a jury case he"must 
tell the jury of it and in a non-jury case he must show that it is present to his mind by indicating that 
in his judgment. But he should also point out that corroboration can be dispensed with if, in the 
particular circumstances of the case before him, either the jury or where there is no jury, he himself, 
is satisfied thet it is safe to do so. The rule is not that corroboration is exsential before there can be 
a conviction, but that the necessity of corroboration, as a matter of prudence, except where the 
circumstances make it safe to dispense with it, must be prerent to the mind of the Judge, and in jury | 


a 
20th December, 1951, 
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cascs, must find a place in the charge before a conviction without corroboration. , There is no rule , 
of practice that there must, in every case, be corroboration before a-conviction can be allowed to 
stand. ' 

__ The nature and extent of the corroboration required when it is not considered safe to dispense 
with it must necessarily vary with the circumstances of each case and also according to the particular 
circumstances of the offence charged. But the general rules are : a 
(1) It is not necessary that there should be independent confirmation of every material cir- 
cumstance. = : : ` - 

(2) The independent evidence must not only make it safe to believe that the crime was com- 
mitted but must in some way reasonably connect or tend to connect the accused with it by confirming 
in some material particular the testimony of the accomplice or complainant that the accused 
committed the crime. 

(g) The corroboration must come from independent sources and thus ordinarily the testimony 
of one accomplice would not be sufficient to corroborate that of another. 

(4) The corroboration need not be direct evidence that the accused committed the crime. 

On the question whether a previous statement of an accomplice or complainant can be accepted 
as corroboration, ‘ A 

Held, section 157 of the Evidence Act dealing with corroboration makes no exceptions and 
therefore provided the condition prescribed therein, that is to say “ made at or about the same time, 
etc.” are fulfilled, there can be no doubt that such a statement is legally admissitle in India as corro- 
boration. The weight to be attached to it is of course, another matter, but in view of section 118 of the 
Evidence Att, its legal admissibility as corroboration canot be questioned. 


Appeal under Article 134 (1) (c) of the Constitution of India from the 
Judgment and order dated the 16th October, 1950, of the High Court of Judi- 
cature for the State of Rajasthan at Jaipur (Naval Kishore, C.J. and Mehta, J.) 
in Criminal Appeal No. 63 of Samwat 2005, arising out of Judgment dated the 
30th April, 1948, of the Sessions Judge, Sawai Jaipur and Gangapur at Jaipur 
in Criminal Appeal Case No. 200 of Samwat 2004. : 


K. N. Aggarwala, Advocate for Appellant. 
G. C. Mathur, Advocate for Respondent. 


The Court delivered the following 


JoupawEnts: Bose J—The appellant Rameshwar was charged with com- 
mitting rape on a young girl Mst. Purni, 8 years of age. He was committed 
to Sessions and was convicted by the Assistant Sessions Judge, Sawai Jaipur, 
and sentenced to one year’s rigorous imprisonment and a fine of Rs. 250. 


An appeal was made to the Sessions Judge at Jaipur, that being the 
appropriate appellate tribunal in that area. The learned Sessions Judge 
held that the evidence was sufficient for moral conviction but fell short 
of legal proof because, in his opinion, the law requires corroboration of 
the story of the prosecution in such cases as a matter of precaution and 
the corroborative evidence, in so far as it sought to connect the appellant 
with the crime, was legally insufficient though morally enough. He was 
satisfied however that the girl had been raped by somebody. Accordingly. 
he acquitted the accused giving him the benefit of the doubt. 


- The State. of Sawai Jaipur and Gangapur appealed Against the acquittal 
to the High Court at Jaipur. The learned High Court Judges held that the 
law requires corroboration in such cases but held that the girl’s statement 
made ta her mother was legally admissible as corroboratiori’ and consider- 
ing that sufficient they set aside the acquittal and restored -the convictior 
and sentence. ‘ 
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The High Court later granted leave to appeal under Article 134 (1) (c) of 
the Constitution as the case involved questions of law of general importance. 


The first point taken before us related to the admissibility of the evidence 
of the girl herself. Her age was stated to be seven or eight years at the time of 
the examinatign by the learned Assistant Sessions Judge who recorded her testi- 
mony. He certified that she did not understand the sanctity of-an oath and 
accordingly did not administer one to her. He did not certify that the child 
understood the duty of speaking the truth. . 


The proviso to section 5 of the Indian Oaths Act, 1873, prescribes that— 


“Provided that where the witness is a child under twelve years of age, and the 
Court or person having authority to examine such witness is of gpnion that, though he 
understands the duty of speaking the truth,- he does not underetand the nature of an 
oath or affirmation, the foregoing provisions of this section and the provisions of sec- 
tion 6 shall not apply to such witness, but in any such case the absence of an oath or 
affirmation shall not render inadmissible any evidence given by such witness nor affect 
the obligation of the witness to state the truth.” 

The question is whether the opinion referred to must be formally recorded or 
whether it can be inferred from the circumstances in which the deposition was 


taken. f 


The, proviso. quoted above must be read along with section 118 of the Evi- 
dence Act and section 13 of the Oaths Act. In my opinion, an omission to ad- 
minister an path, even to an adult, goes only to the erédibility of the witness arid 
not his competency.” The question of competency is dealt with in section 118. 
Every witness is competent’ unless the’ Court considers he is prevented from 
understanding the questions put to him, or from giving rational answers by rea- 
son of tender years, extreme old age, disease whether of body or mind, or any 
other cause of the same kind. It will be observed that there is always competency 
in fact unless the Court considers otherwise. No other ground of incompetency 
is given, therefore, unless the Oaths Act adds additional grounds of incom- 
petency it is evident that section 118 must, prevail. 


Now the Oaths Act does not deal with competency. Its main object is to . 
Tender persons who give false evidence liable to prosecution. It is true a subsi- 
diary object is to bring’ home to the witness the ‘solemnity of the oceasion and to . 
impress -upon him .the duty of speaking the truth, but in view of section 118 
these matters only touch credibility and not admissibility. In my opinion, sec- 
tion 13 of the Oaths Act places this beyond doubt. It states— 


_ “No omission to take any oath or make any affirmation Bales Veset..and no irregu- 
{arity whatever, in the form in which any one of them is administered, shall invalidate 
any proceeding or render inadmissible any evidence whatevet.......... j 


Section 5 is the main provision regarding the administration of oaths. Tho 


proviso only sets out the cases in which the oath is not to be administered. 1f, 
therefore, an- omission to take the oath does not affect the admissibility of the 
evidence, it follows that an irregularity of the kind we are considering which 
arises out-of the’ proviso- cannot affect ‘the admissibility either. Section 118 
Temains and unless the Judge considers otherwise the witness is competent. 

I do not think it will be useful to consider English authorities on the point 


because we are governed here. by the terms of thé various sections I ‘have referred 
to. But a decision of the Judicial Committee of the Privy Council-is in point. 
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Their Lordships stated in Mohamed Sugal Esa v.'The King'— 


“Section 13, Oaths Act,-is qititd tinqualified in its terms and there ts nothing to 
suggest that it is to apply only where the omission to administer the oath occurs per 
incuwiant. If that had been the intention of the Legislature, it would have been simple 
to insert words in the section to that effect............6. -It may be observed that this 
question can no longer arise in India becatise in 1939 the Legislature passed the Oaths 
(Amendment) Act (XXXIX of 1939) which settles the law in accordance with the 
Bengal and Oudh decisions referred to above.” 

The decisions to which their Lordships refer are R. v. Sewa Bhogta* and Ram 
Samujh v. Emperor’. The decisions there were that the section being unquali- 
fied in terms did apply to a case where the Court accepted the evidence of a 
child to whom the oath was not administered on the ground that the witness did - 
not understand its nature. The principle of the decisions applies here because, 
as their Lordships observe,-the section is unqualified in its terms. 

I would add however that it is desirable that Judges and magistrates should 
always record their opinion that the child understands the duty of speaking the 
truth and state why they think that, otherwise the credibility of the witness 
may be seriously affected, so much so, that in some cases it may be necessary to 
reject the evidence altogether. But whether the magistrate or Judge really was 
of that opinion ean, I think be gathered from the circumstances when there is no 
formal certificate. Jn the present case, it is plain that the learned Judge had the 
proviso in mind because he certified that ‘the witness does not understand the ` 
nature of an oath and so did not administer one but despite that went on to take 
her evidence. It is also an important fact that the accused, who was ‘represented 
by counsel did not object. -Had he raised the point the Judge would doubtless 
have made good the omission. I am of opinion that Mst. Purni was a competent 
witness and that her evidence is admissible. In the Pay Council vase which T 
have just cited, their Lordships said— š 


“It is not to be supposed. that any Judge would accept as a witness a person who 
he considered was incapable not only of understanding the nature of an oath but also 
the necessity of speaking the truth when examined as a witness.” 


That is the very point here. - One can presume that the learned, Judge had: 
that in mind from the fact that he examined the child- after referring to-a fact 
“which arises out of the proviso. i 


As regards her credibility, the learned trial Judge, who ET her evidence 
and saw her in the box, has believed her, so has the.High- Court; and it is important 
to note that the learned Sessions Judge who acquitted the accused has not dis- 
believed her. -On the contrary he says he is morally convinced. All he says 
is that in the absence af corroboration it will be unsafe to convict because the 
Privy Council’ and other cases advise corroboration as a matter of prudence. 

We were taken carefully through the evidence,’ as elaborately as in a Court 
of first appeal. . I am of opinion that the learned High, Court Judges were fully 

justified ip accepting the evidence, of Purni and in believing her mother Mst. 
Gila. I ‘consider it unnecessary to recapitylate their reasons. ` After the care- 
ful analysis given by three Courts it is, sufficient to gay that I agree with the learned, 
High Court Judges. We are left therefore with the questions of. law. 

The first question is whether the law. requires- corroboration in these cases. - 
Now the Evidence Act nowhere says so. On tha other hand, when dealing with 


1. (1945) 2 M.L.J. 493: A.I.R. 1946 2. (1874) 14 Beng.L.R. 294 (F.N.) 
P.C. 3 at 5. 3. (1907) 10 O.C. 337. 
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the testimoney of an accomplite, though it says in section 114 (b) that the Court 
may presume that an accomplice is unworthy of credit unless he is corroborated 
in -material particulars, it makes it clear in section 133 that— ; 

“An accomplice shall be a competent witness against an accused person; and a 
conviction is not illegal merely because it proceeds upon the unconroborated testimony 
of an accomplice.” 

Now a woman who fi been raped is not an accomplice. If she was ravish- 
ed she is the victim of an outrage. If she consented there is no offence unless 
she is a married woman, in which case questions of adultery may arise. But 
_ adultery presupposes consent and so is not on the same footing as rape. In the 
case of a girl who is below the age of consent, her consent will not matter so far 
as the offence of rape is concerned, but if she consented her testimony will 
` naturally be as ‘suspect as that-of an accomplice. So also in the case of unnatural 
offences. But in all these cases a large volume of case law has grown up which 
treats the evidence of the complainant somewhat along the same lines as accom- 
plico evidence though often for widely differing reasons and the position now 
reached is that the rule about corroboration has hardened into one of law. But 
it is important to understand exactly what the rule is and what the expression 
“hardened into a rule of law” means. 


In my judgment, this branch of the law is the same as in England and i am. 
of opinion that the lucid exposition of it given by Lord Reading, the Lord Chief 
Justice of England, in Fhe King v. Baskerville! cannot be bettered. : 


In that case, Baskerville had been convicted of having committed acts of 
gross indecency with two boys. (There the boys were ac>omplices because they 
were freely consenting parties and there was no use of force.) The learned Chief 
Justice says at page 663: 


` “There is no doubt that the uncorroborated E E of an iccomplie. is admis- 
sible in law.......... But it has long been a rule of practice at common law for the Judge 
to warn the jury of the danger of convicting a paisoner on the uncorrqborated testimony 
of an accomplice or accomplices, and, in the discretion of the Judge; to advise them not * 
to convict upon such evidence; but the Judge should point ` out to the jury that it is 
within their legal province to convict upon such unconfirmed evidénce........ 


This rule of practice hgs become virtually equivalent to a rule of Jaw, and since 
the Couart.of Criminal Appeal came into operation thts Court has held. that, in the 
absence of such a warning by the Judge, the conviction must be quashed.......... If 
after the proper caution by the Judge the jury nevertheless convict the prisoner, this 
Court will not quash the conviction ' pees upon the ground that the accomplice’s. 


* testimony was uncorroborated.” 


That, in my opinion, is exactly the law in India so far as a are con- 
cerned and it is certainly hot any higher in the case of sexual offences. The only 
clarification necessary for purposes of this country is where this class of offence’ 
is sometimes tried by a Judge without the aid of a jury. In these cases it is 
necessary that the Judge should give some indication in his judgment that he has 
had this rule of caution in mind and should proceed to give reasons for considering 
it unnecessary to require corroboration on the facts of the particular case before 
him and show why. he considers safe to convict without corroboration in that 
particular case. I am of opinion that the learned High Court Judges were wrong. 
in thinking that they could not, as a matter of law, convict without corroboration. 





1. (1916) 2 K. B. 658. 
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There is a class of cases which considers that though corroboration should 
ordinarily be required in the case of a grown up woman it ‘is unnecessary in the 
cass of a child of tender years. Bishram v. Emperor, is typical of that point 
of view. On the other hand, the Privy Council had said in Mohamed Sugal Esa 
v. The King* that as matter of prudence a conviction should not ordinarily be 
based on the unoorroborated evidence of a child witness. In my opinion, the 
true rule is that in every case of this type-the rule about the advisability of cor- 
roboration should be present to the mind of the Judge. . In a jury case he must 
tell the jury of it and in a non-jury case he must show that it is present to hiy 
mind by indicating that in his judgment. But he should also. point out that 
corroboration can be dispensed with if, in the particular circumstances of the case 
before him, either the jury, or, when there is no jury, he himself, is satisfied that ` 
it is safe to do so. The rule, which according to the cases has hardened into one 
of law, is not that corroboration is essential before there can be a conviction but 
that the necessity of corroboration, as a matter of prudence, exoept where the 
circumstances make it safe to dispense with it, must: be present to the mind of 
the Judge, and in jury cases, must find place in the charge, before a conviction 
without corroboration can be sustained. The tender. years of the child, coupled 
with other circumstances appearing in the case, such, for example, as its demea- 
nour, unlikelihood of tutoring and so. forth, may render corroboration unnecessar': 
but that is a question of fact in every case. The only rule of law is that this rule 
of prudence must be present to the mind of the Judge or the jury as the case may 
be and-be understood and appreciated by him or them. There is no rule of 
practice that -thére must, in every case, be corroboration before a conviction can 
be allowed to stand. : 


` I turn next to the nature and extent of the corroboration required when it 
is not considered safe to dispense with it. Here again, the rules are lucidly ex- 
pounded by Lord Reading in Baskerville’s case? at pages 664 to 669. It would 
be impossible, indeed it would be dangerous, to formulate the kind of evidence 
“which should,: or would, be regarded as corroboration. Its nature and extent 
must necessarily vary with the circumstanoes of each case and also according to the 
particular circumstances of the offence charged. But to this extant the rulos 
are clear. Taa : : are i 


First, it is not necessary that there should be independent. confirmation of 
every material circumstance in the sense. that the independent evidence in the oase 
apart írom the testimony of the complainant or the accomplice, should in itself 
be sufficient tọ sustain conviction. -As Lord Reading says— 

“Indeed, if it were required that the accomplice should be confirmed in every detail 


of the crime, his evidence would not be essential to the case, it wonld be merely con- 
firmatory of other and independent testimony.” © 


All that is required is that there mist be 


“some additional evidence rendering it probable that ‘the stary of the accomplice 
(or complainant) is true and that it is reasonably safe to act upon it.” 


Secondly, the independent evidence must not only make it safe to believe 
that the crime was committed but must in some way reasonably conmect or tend) 


’ 





1. A.I.R. 1944-Nag. 363. 1946 P.C. 3 at 5. 
2. (1945) 2 M.L.J. 493; A.I.R. 3. (1916) 2 K.B. 658. 
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to connect the accused with it by confirming in some material particular the 
testimony of the accomplice or complainant that the accused committed the crime. 
This does not mean that the corroboration as to identity must extend to all the 
` circumstances necessary to identify the accuged with the offence. Again, all 
that is necessary is that there should be independent evidence which will make 
it reasonably safe to believe the witness’ story that the accused was the one, or 
among those, who committed the offence. The reason for this part of the rule 
is that— . 


“a man who has been guilty of a crime himself will always be able to relate the 
facts of the case, and if the confirmation be only on the truth of that history, with- 
out identifying the persons, that is really no corroboration at all....It would not at 
all tend to show that the pacty accused participated m it.” 


Thirdly, the corroboration must come from independent sources and thus 
ordinarily the testimony of one accomplice would not be sufficient to corroborate 
that of another. But of course the circumstances may be such as to make it 
safe to dispense with the necessity of corroboration and in those special circum- 
stances a conviction so based would not be illegal. I say this because it was 
contended that the mother in this case was not an independent source. 


Fourthly, the corroboration need not be direct evidence that the accused 
committed the orime. It is sufficient if it is merely circumstantial evidence of 
h's connection with the crime. Were it otherwise, 

“many crimes which are usually committed between accomplices in secret, such 
as incest, offences with females” (or unnatural offences) “could never be brought to 
justice.” 

Next, I turn to another aspect of the oase. The learned High Court Judges 
have used Mst. Purni’s statement to her mother as corroboration of ‘her state- 
ment. The question arises, can the previous statement of an accomplice, or a 
complainant, be accepted as corroboration? Ri 

That the evidence is legally admissible as evidence of conduct is indisputable 
because of Illustration (j) te. section 8 of the Evidence Act which is in these 
terms: i : po 

“The question is, whether A was ravished. The facts that, shortly after the alleged 
Tape, she made a complaint relating to the crime, the circumstances under which, and 
the terms in which, the complaint was made are relevant.” 

But that is not the whole problem, for we are concerned here not only with its 
legal admissibility and relevancy as to conduct but as to its admissibility for a 
particular purpose, namely corroboration. The answer to that is to be found 
in section 157 of the Evidence Act which lays down the law for India. $ 


Section 157 states that— 


“In order to corroborate the testimony of a witness, any former statement made 
by such witness relating to the same fact at or: about the time when the fact took 
-Place, or before any authority legally competent to investigate the fact, may be proved.” 
The section makes no exceptions, therefore, provided the condition prescribed, 
that is to say, “at or about the time, etc.” are fulfilled there can be nb doubt 
that such a*statement is legally admissible in India as corroboration. The weight 
te be attached tc it is, of course, another matter and it may be that in some cases 
the evidentiary value of two statements emanating from the same tainted source 


` 
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may not be high, but in view of section 118 its legal admissibility as corroboration 
cannot be questioned. To state this is, however, no more than to emphasise 
that there is no rule of thumb in these cases. When corroborative evidence is 
produced it also has to be weighed and in a given case, as with other evidence, 
even though it is legally admissible for the purpose on hand its weight may be 
nil. On the other hand, seeing that corroboration is not essential to a convic- 
tion, conduct of this kind may be more than enough in itself to justify acceptance 
of the complainant’s story. It alt depends on the facts of the case. 


In the present case, Mst. Purni told her mother about the mcident about 
four hours after it occurred. The reason for the delay was that her mother was 
not at home when she went there. She says that when she went home she lay 
down and went to sleep and that when her mother returned she asked for why 
she was sleeping and then she told her mother what had happened. Her mother 
tells much the same story. She says she had gone out to her field in the morning 
and did not return till about 4 P.. When she reached home she found her 
daughter lying there weeping. She has been believed by the learned trial Judge 
as also by the High Court and-has-not been disbelieved by the learned Sessions 
Judge. All he says is that she is not an “independent” witness and- is therefore 
not sufficient for corroboration. 


The first question is whether this delay fulfills the “at or about” condition. 
In my opinion, here also there can be no hard and fast rule. - The main test is 
whether the statement was made as early as can reasonably be expected in the 
circumstances of the ease and before there was opportunity for tutoring or con- 
coction. It was suggested that the child could have complained to some women 
who were working in the neighbourhood, but that would not be natural in a 
child. She would be frightened and her first instinct would be to run home to 
her mother. The High Court was satisfied on these points and so am: I. Con- 
sequently, the matter does fall within the ambit of section 157 read with section 
8. Illustration (f)- 2 j 


The next question is whether the mother can be regarded as an “indepen- 
dent” witness. So far as this case is- concerned, I have no doubt on that score. 
Tt may be that all mothers may not be sufficiently independent to fulfill the re- 
quirements of the corroboration rule but there is no legal bar to exclude them 
from its operation merely on the ground of their relationship. Independent 
merely means independent of source which are likely to be tainted. In the 
absence of enmity against the accused there is no reason why she should implicate 
him falsely. It is true the accused suggested that they were on bad terms but 
that has not béen believed by anyone.. 2 = : 


The third question is whether there is independent corroboration connecting 
the aceused with the crime. The only corroboration reliéd on for that is the 
previous statement of the child to her mother. That might not always be enough 
but this rule can be waived in a given case just as much as the necessity for any 
corroboration at all. In the present case, the learned High Court Judges would 
have acted on the uncorroborated testimony of the girl had they not felt preased 
by the corroboration rule. Viewing all the circumstances I am satisfied that the 
High Court was right. I am satisfied that in this case, considering the conduct 
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of the girl and her mother from start to finish, no corroboration beyond the 
statement of the child to her mother was necessary. I am satisfied that the 
High Court was right in holding that that was enough to make it safe tó act on 
her testimony. z i 


I would dismiss the appeal-and direct the appellant to surrender to his bail 
in accordance with the terms of bond, serve out his sentence and pay the fine. 


Fasl Ali, J.—I agree. 

Agent for Appellant: P. C. Aggarwal. 

Agent for Respondent: P. A. Mehta. 

G.R.|V.S. : Appeal dismissed. 


\ 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. Justice GovINDA MENON AND MR. Justiaz CHANDRA REDDI. 


C. Chenchanna Naidu .. Petitionsr® 
z : 


The Praja Seva Transports, Ltd., Guddappah and another a Respondent. 


- Constitution of India (1 ), Article a6 — Order on application for issue of torit of certlorari—if subject 
ine face of ths recerd—Crvil Procedure (V of 1908), Order 47, rule 1— 
ity. 


Where the civil jurisdiction of the High Court is invoked under Article 226 of the Constitution’ 
the Gode of Civil Procedure is applicable to the ing end if there is an error apparent on the 
face of the record in the order quashing proceedings under the Motor Vehicles Act, it can be set right 
under the powers of review? 

Where while passing the order, the Court did not consider the question whether the Government 
acted ee ee oe under section 64-A of the Motor Vehicles Act or 
whether the order of the Central Tralla boani wad ane Which could be called ether illegal or 

or improper to enable the State Government to interfere with that order, and the sco 
of section 64-A of the Motor Vehicles Act, such omission would constitute an error apparent on the 
fac: of the record so as to warrant a review of the order. 


Order in G.M.P. No. 605 of 1951, dated gth January, 1951, set aside and writ nisi issued. 

Petition Praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue a writ of certiorari calling for the records 
in G. O. Ms. No. 5424 ML, Home Department, Government of Madras, dated 27th 
December, 1950, and the records relating to the t of two pucca stage carriage 
permits for ddappah, Madanapalle via Kurubola Kota route and quash the 
said Government Order, etc. : 


K. Rajah Aiyar and A. Bhujanga Rao for Petitioner. 


Vepa P. Sarathi for the State Counsel (John and Row) C. A. Vaithialingam and 
C. Kondiah for Respondents. 


The Court made the following 


Orver.—This is a petition for review of our order in C. M. P. No. 605 of 1951, 
dated gth January, 1951, declining to issue a writ of certiorari calling for records 
in G. O. Ms. No. 5424 M., Home Department, Government of Madras, dated 27th 





+ CMP. Nos. 1097 and 1098 of 1951. 26th October 1951. 
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December, 1950, and to quash the said Government Order. ‘The circumstances ' 
that necessitated the filing of that petition are the following: . 5 

The petitioner along with the first respondent herein and some others applied 
to the Regional Transport Authority, Cuddappah, for pucca permits for running 
three stage carriages op Cuddappah Madanapalle route oa Kurubola Kota. 
The Regional Transport Authority rejected the application of the petitioner while 
that of respondent was allowed. ao m E 

Against this order an appeal was filed to the Central Road Traffic Board, 
Madras, by the petitioner. pellate Tribunal cancelled the permit granted 
to the first respondent and directed the issue of one to the petitioner herein. 


__ Thereupon the first respondent preferred a revision to the Government of 
Madras against the order of the Central Board Traffic Board. The Government 
in its G.O. Ms. No. 5424 M., Home Department, referred to above allowed the revi- 
sion petition filed by the first respondent and set aside the order of the Central Road 
Trae Board 18 ao far ant related to the granting of a permit to the petitioner. 


This led the petitioner to invoke the jurisdiction of this Court under Article 226 
of the Constitution of India in the manner and for the relief mentioned above. 
The main ground upon which that petition was based was that the order of the 
Government disclosed no reason for interfering with that of the Appellate Authority 
and therefore was one passed arbitrarily. 

When this petition came before us on gth January, we rejected it observin& 
that we saw no reason to hold that the State Government, has exercised jurisdiction 
vested in it under section 64-A of the Madras Motor Vehicles Act, illegally or with 
material irregularity and that there were no grounds for interference. 


A day or two after the disposal of the petition, the jurisdiction of the State 
Government to exercise the revisional under section 64-A of the Motor 
Vehicles Act without finding whether the order sought to be revised was illegal, 
irregular or improper as required by the provisions of the section was questioned 
“in another application for the issue of a writ of certiorari to quash the order of the 
State Government in similar circumstances filed by an aggrieved party. We 
issued notice on that petition which ultimately resulted in pronouncement tad alia 
that the order ex facie should show that the Government applied its mind to a 
consideration of the question whether the order under revision was one under 
one or the other of the three categories mentioned in that section 64-A. 


; As a result of the issue of notice in that application the petitioner has come 
forward with C. M. P. No. 1098 of 1951 for a review of our order dated gth January, 
IQ5I. . 

The first point-that arises for consideration in this petition is whether we 
have jurisdiction to review the order in C. M. P. No. 605 of 1951 and whether 
this petition is competent. : : : 3 

This petition is resisted on behalf of the first ndent that we have no inherent 
powers to review the order passed under Article 226 of the Çonstitution. In 
support of this contention Mr. Vaithialingam, the learned counsel for the first 
respondent, relied on a ruling of a Full Bench of the Bombay High Court in In re ` 
- Prahlad Krishna}. But we do not think that that case carries the contention of 
the respondents very far. What was observed by the Chief Justice Chagla with 
whom the other two learned Judges agreed was “ that the Court has no inherent 
power of review and that the power of review like that of an appeal should be 
conferred by a statute ”, and that the Criminal Procedure Code did not vest any 

wers of review in the High Court. It was also remarked that Article 226 of the 
nstitufion did not confer upon the High Court a power of review. It must be 
remembered that in that case the first application that was rejected by the Division 
Bench of that Court was under section 491, Criminal Procedure .Code. The 
applications were filed subsequently one for a review of that. order and the other 


9 


1. ALR. 1951 Bom. 25. 
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for a writ of habeas corpus under Article 226 of the Constitution. Both the appli- 
cations were rejected when they were ultimately heard by the Full Bench. 


It is while dealing with these applications that the statement of law 
referred to above was made by the learned Judges. 


Here we have to deal with a case not under the Criminal Procedure Code- 
The petitioner, invoked the civil jurisdiction of this Court to issue a writ under 
Article 226 of the Constitution. If the application for the issue of a writ is made 
‘on the civil side, in dealing with such an application we`are governed by the pro- 
visions of the Civil Procedure Code. It is in utable that the procedure applicable 
to all courts of civil jurisdiction is that contained in the Civil Procedure Code. 
“In Ryots of Garabandha and etc., villages v. Lamindar of Parlakimadi1, the view taken 
“by a Bench of this ‘Court consisting of Sir Lionel Leach, C. J., and Madhayan 
Nair, J., was that an order refusing the issue of a writ of certiorari to quash the orders 
of the Board of Revenue was one passed in the exercise of its original civil jurisdic- 
tion within the meaning of section 109 (b), Givil Procedure Code and was subject to 
the right of appeal to the Privy Council from the same. Once it is conceded that 
the procedure applicable to cases of this kind is that enacted in the Civil Procedure 
Code, the question of jurisdiction of this Court to review its orders under Article 226 
does not present much difficulty. Order 47, rule 1, Civil Procedure Code has invested 
civil Courts with power to review their own decrees or orders under certain con- 
ditions, namely, discovery of new and important matter, or evidence which after 
the exercise of due diligence, was not within his knowledge or could not be produced 
by him seeking review at the time when the decree was passed or order made or on 
account of'some mistake or error apparent on the face of the record or for any other 
sufficient reason. The first two conditions are not relevant for the purpose of the 
present enquiry. Here we are only concerned with the latter condition. 


The question for consideration in this case is whether the grounds alleged 
are sufficient to bring them within the expressions z error apparent on the fA 
of the record or for any other sufficient reason.’ 

In support of his contention that the present case falls under the category of 
error apparent on the face of the record or for any other sufficient reason within 
the meaning of Order 47, rule 1, Civil Procedure Code, Mr. Rajah Aiyar, the 
learned counsel for the petitioner placed before us some decided cases of this Court 
. and other Courts. 


In Brindaban Chandra Ghosh v. Damodhar Prosad,? a Bench of the Calcutta Court 
allowed an appeal relying on a decision of the Judicial Committee. An appli- 
cation for review of a judgment was presented by me ieved party within time 
allowed by the statute and before it could be ere was a pronouncement 
by the Privy Council construing the earlier ju aaa in a manner which rendered. 
the judgment of the High Gourt wrong. A Bench of that Court held that the 
circumstances of that case attracted the provisions of Order 47, rule 1, Civil Proce- 
dure Code and that the expression “error apparent on the face of the record X 
was wide enough to cover a case like that. 


Surendranath Mitra v. Jatindranath Ghosh?, is also a case where the applicability 

` of the expression “ error apparent on the face of the record ” in Order 47, rule 1, 

_ Civil Procedure Code was considered. The learned Ju Mukherji and ack, JJ., 

before whom the matter came up for consideration took.the view that the failure - 
of thelower Court to deal with the merits of an application to restore a petition 

dismissed for default which.was in itself an application for the restoration of the suit 
dismissed for default on an erroné¢ous view of section 151, Civil Procedure Code, 

amounted to an error apparent on the face of the record. 


What was decided in Sarat Krishna Boss v. Bisweshwar Mitra*, was where an 
application under Order g, rule 9, Civil Procedure Code was dismissed for default, 
es a 


1. (1998) 2 M.LJ. 154: I.L-R. (1938) Mad. 3. AIR. 1929 Cal 17. 
816. “yes 4 ALR. 1997 Gal. 534. ` 
a. (1924) 29 C.W.N. 148. ak 


` 
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the second application for restoring that application is not competent under Order 9, 
rule g, but that the second application could be treated as an application for the 
restoration of the suit itself dismissed for default if the setond application was 
made within time to restore the suit and if such an application was not within time 
the inherent jurisdiction of the Court under section 151, Civil» Procedure Code, 
could be invoked in proper cases to restore the suit. The reason of the rule is stated 
by the learned Judges thus : $ : 
“To meet cases such as this, section 151 of the Code was enacted and where there is no provision 
id the Code expremly providiiog bia remedy aud none which probibit a, remedy being administer 
and such remedy is called for in order to do that real and substantial justice for the administration 
of which it exists, the provision of section 151 may and should be resorted to.” 
Coming to our own High Court in Govinda Chettiar v. Varadappa Chsttiar!, Patanjali 
Sastri, J., laid down that the misapprehension owing to which ndent’s counsel 
did not urge all his argument in support of the finding recorded in favour of his 
clients by the first Court and the consequent erroneous decision on the part of the 
Subordinate Judge that the counsel had no arguments to urge to meet the points 
‘raised by the appellant’s counsel are analogous to.errors apparent on the face of 
the record so as to be sufficient reason for review under Order 47, rule 1, Civil 
Procedure Code. Reference was made to two decisions in support of the learned 
Judge’s finding reported in Kyone Hos Tsee v. Kyon Soon Sun? and Nagabhushanam v- 
Jagannaikulu?. 

In „Vatesa Naicker v. Sambanda Chettiar‘,,another Judge of this Court took the 
view that where the legal position is clearly established by a well-known authority 
and by some unfortunate oversight, the Judge has gone wrong by the omission 
of those concerned to draw his attention to the authority, it may in a proper case 
be a ground for review in the light of the decision in Murari Rao v. Balvanthdikshit® 
as coming within the category of-an error apparent on the face of the record. 


It was the opinion of the learned Judge that Murari Rao v. Baloanthdikshit® 
which recognised the power of the Court to review its order when it overlooked 
the leading authority on a clear matter of law, was still good law evidently 


that its authority has not in any way been shaken by the pronouncement 
of the Judicial Committee in Chhaju Ram v. Neki’. 

In the light of the observations contained in the decided cases cited to us we 
are inclined to hold that a instant case is governed by the clause “‘ an’error apparent 
on the face of the record” contained in Order 47, rule 1, Civil Procedure Codo. 
At the time.when we passed the order the question whether the Government acted 
without jurisdiction in exercising its powers under section 64-A or whether the order 
of the Central Road Traffic Board, was one which could be called either illegal or 
- irregular or improper, to enable the State Government to interfere with that order 

was not aoaaa by us. A plain reading of section 64-A shows that it is only 
when the Government reaches a conclusion that the order sought to be revised 
was one falling under either of the three categories mentioned in section 64-A 
that it can exercise its revisional powers under that section. We have held in 
C. M. P. No. 625 of 1951 that the Government order should sx facis show that 
it applied its mind to the question of the legality, irregularity or propriety of 
the order of the Appellate Tribunal’ and that in the absence thereof 
the Government’s order was liable to be quashed. No doubt our omission to 
consider that point was due to the counsel not putting forward before us 
that aspect of the case (that application has not been grounded on the arbitrary 
exercise by the Government of the power conferred on it under section 64-A of the 
Act). But whoever might be nsible for it, if the most important a aie arising 

d 


in the petition was not consid by us we think such an omission would constitute 
‘fan error apparent on the face of the record”? within the meaning of the expression 
1. (1999)'@ MLL.J. 809. 5. (1923) 45 M.LJ. 309 : I.L.R. 46 Mad. 955. 
a. (1925) LER. 5 Rang. 261 at 267. 6. een 43 M.L.J. 332 : L.R. 49 IA. 144: I-L.R-- 
3. (1925) 49 MLL.J. 671. 3 Lah. 127 (P.Q.). ` 
4 (1941) 2 M.L.. 390. : g 
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ing in Order 47, rule 1, Civil Procedure Code, so as to warrant a review of 
our order, dated gth January, 1951. . 

It follows that our order dismissing the application for the issue of a writ of 
certiorari is discharged. A writ nisi will issue in this case and the records in G.O.Ms. 
No. 5424 M. Home Department, dated 27th December, 1950,- will be called for 
within two weeks. The petitioner will pay the respondent’s costs (first respondent). 
Advocate’s fee. Rs. 100 (one hundred only). i 

K.S. Petition ‘allowed. 


` IN THE HIGH COURT OF: JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE BASHEER AHMED SAYEED. 
Pudusseri Vadakkethil Vikraman alias Kunhikuttan Nair .. Petitions: * 
v. 
V: Krishnan Nair .. Respondent. 


Oaths Act (X of 1873), sections 9 to 11—Scope—Ameement that if defendant took an oath at a pa ticular 
TN A ADR dies ape ae Do a costs and ın default theae should be a dectee— 


time. The Small Cause Judge then a decreo saying that under Order ag, rule 3, Civil 
Procedure Code, he no.option but to give effect to the agreement. On revision, 

Held: (i) A mere agreement to take an oath on the challenge made by one of the ies and 
accepted by the other party cannot amount to an adjustment or compromise which be incor- 


porated in the form of a decree without any further inquiry or investigation and without a decision 
as to whether the case has been proved or not. À za 

0 To the circumstances of this case the trial Court should be directed fo a int a 
-day for the taking of the oath by the defendant and direct the defendant to so in the form 
-Already agreed to, appoint a commissioner in whose presence it should be done and also direct 
the plaintiff to be present on the occasion of the oath-taking. . 

C se-law discussed, ‘ 

Petition under section 25 of Act IX of 1887, praying that the High Court will 
“be pleased to revise the decree and judgment, dated 28th February, 1950, Small 
Causes Court, Coimbatore, in S.C.S. No. 372 of 1949. 

B. Pocker for Petitioner. 

P. K. Janakiram for Respondent. - 


The Court delivered the following - 

_ Jupement.—The defendant who is the petitioner in this Civil Revision Peti- 

tion seeks to revise the order of the Small Cause Judge who gave a decree in favour 
of the plaintiff under the circumstances set out in the said judgment. 

. The suit was filed by the plaintiff for reco of a sum of Rs. 250 lent in cash 
and interest thereon towards an agreement to sell a piece of land to the plaintiff. 
The defendant-petitioner contended that, the alleged agreement was false, that he 
never received any money and that the suit was filed out of spite. mae" 

. When the point for determination was set down as to whether the plaint claim 
was true and binding on the rst of February, 1950, both the plaintiff and thé defend- 
_ ant entered into an agreement which was endorsed on the reverse of thé plaint. 








*C.R.P. No. 1283 of 1950. a ag ‘r4th November, 1951. 
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The agreement consists of two parts. The first part is signed by the plaintiff 
and his counsel and that part is to the effect that if the defendant would take an` 
oath in Parambathukkudu Bagavathi Amman temple at Vendalore that he did not 
receive the sum of Rs. 250 for the Kolankora lands the suit should be dismissed with 
costs ; and in default there should be a decree. The second part ofthe agreement 

„is signed by the defendant which says that the defendant agrees to take the oath 
as aforesaid and for that purpose he received a sum of Rs. 12-8-0 towards the cost 
of taking the oath. This agreement clearly sets out that the challenge was made 
by the plaintiff and that it was accepted by the defendant. a 


Butcunfortunately for the parties, whef the defendant went to the temple, the 
temple was closed- and the poojari of the temple who was met by the defendant 
informed the defendant that the money payable for taking the oath should be 
deposited as a condition precedent with the uralan who was residing at some dis- 
tance off and so it was not possible to deposit the amount on that day and take the 
oath at the appointed time. It may bv mentioned that the oath was to be taken 
on the roth of February at 10 A.M. bor which purpose an amin of the Tirur Court 
was alsc sent to be present on the occasion of taking the oath. Consequent upon 
this failure on the part of the defendant to take the oath, obviously for reasons. 
beyond his control, the suit was decreed by the learned Small Cause Judge. The 
decree appears to have been passed on the representation cf the plamtiff’s counsel 
that the agreement of the parties according to the endorsement on the plaint, should 
be given effect to and a decree should be passed. The learned Small Cause Judge 
says in his judgment that under Order 23, r. 3, Civil Procedure Code, he had no 
option but to give effect to the agreement and therefore decreed the suit with 
costs. -Against this judgment and decree, the defendant has preferred this revision 
petiticn. : 

The main pcint taken by Mr. B. Pecker appearing for the petitioner is that the 
agreement to take the oath is not an adjustment or a compromise within the meaning 
of rule 3 of Order 23 of the Civil Procedure Code. The agreement or adjustment 
or compromise contemplated under rule 3 of Order 23, Civil Precedure Code, 
should be one which could be capable of being incorporated in a decree and that 
an agreement of the kind where two parties have merely to take oath cannot 
be said to be dn adjustment or a compromise capable of being entered in a decree. 
An agreement of this kind merely provides for a decree being passed on the happening 
of certain contingencies. It cannot therefore be said to be an adjustment of the 
suit by itself. In the absence of there being any possibility of an agreement of this 
nature being incorporated in the form of a decree, the learned Small Cause Judge 
was not correct in having observed that he had no option but to pass a decree in 
terms of the agreement. The further contention of the learned counsel for the 
petitioner is that the failure to take the oath cannot entitle the plaintiff to a decree 
straightaway but that such failure can only be a circumstance which could be taken 
into account or consideration in deciding the case by the Small Cause Judge. By 
no means could the failure to take the oath should be taken as evidence in order to 
base a decree in favour of the plaintiff or the defendant as the case may be. When 
parties do not comply with the terms of the t in the matter of taking the 
oath the learned counsel argues there should evidence taken in order that the 
case might be decided one way or the other. Therefore the finding of the learned 
Small Cuse Judge that he had no option but to givè effect to the agreement under 
rule 3, Order 23, Civil Procedure Code, is not sustainable. 

There is considerable force in these contentions of the learned counsel for the 
petitioner and I am inclined to agree with him. Í 

In support of this contention the learned counsel for the petitioner has invited 
my attention to a series of decisions. The first is Vasudeva Shanbog v. Naraina Pai}. 
That decision discusses at length the old law and the law as amended later by the 
Oaths Act (Act X of 187g) and the’ discussion is very instructive. The substance 
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of that decision is‘that if an agreement to take oath is broken, it can never be a proper 
ground for an adverse decision against the party responsible for the failure to take 
the oath though it may serve as corroborative evidence, if there is other evidence 
enablmg the Court to pass a decree. This decision follows an earlier decision 
repo in K. U. Haje v. P. M. Ramen Nambiar1, which is to the same effect, viz., 
that the failure to take the oath cannot be a sufficient ground to pass a decree imme-. 
diately. The next decision relied upon by the learned counsel for the petitioner 
is Mayan v. Pathukutti*, which follows Vasudsoa Shanbog v. Naraina Pai?. Okkilikkata 
Stddayya v. Ambu Nair‘, which is also relied upon by ths learned couasel for the 
petitioner which in turn follows Thukk®Goundan v. Kuppandu Goundan® is also-to the 
effect that the failure to take oath can only be considered to_be a circumstance 
which the Court can take into consideration and it can never be construed as an 
adjustment enabling the Court to proceed under rule 3 of Order 23, Civil 
Procedure Code. The latest decision on the point is the one reported in Shah 
Nawaz v. Ghulam Mohammad’, which reviews the earlier decisions and agrees with the 
decision in Vasudeva Shanbog v. Naraina Pai? and Majan v. Pathukutti2, All these 
decisions represent one view of the matter. 


“But the learned counsel for the respondent has invited my attention to another 
series of decisions which represent a second view. The first of these decisions referred 
tc by the learned counsel for the respondent is the one in Aypakannu Nadar v. Muthia 
Nadar”. In this case the party who agreed to be bound by.the oath in a certain 
form by his own conduct prevented the oath being taken in that form. The oath 
was not taken although the other party was ready and willing to take it in the form 
which had been agreed to. The decision went on the basis that the ent to 
be bdund by an oath of this kind was in effect an agreement to treat the evidence 
given under the oath as the evidence in the case, and to dispense with other evidence 
and that if the party who had agreed. to be bound prevented the oath being taken, 
the other was in the opinion of the learned Judges entitled to a decree, at any 
rate in‘a case like the one before them, where it was the plaintiff who agreed to be 
bound and the result of his refusal to allow the oath to be taken in the form agreed 
upon was that there was no evidence in support ofhis case. I do not think that the 
principle of this decision would apply to the facts of the present case. In the present 
case, the challenger was the plaintiff and the n who accepted to take the oath 
was the defendant and the taking of the oath was not prevented by any conduct 
cither on the part of the challenger or of the party who accepted to take the oath. 
Or the other hand the record goes to show that the defendant could not take the 
oath though he was willing for the reason that the temple was not kept o and 
by the time any attempt could be made to get the temple opened the úralan who 
was in charge of the temple and who was to receive the fee for the purpose was not 
available. Only the poojari was available and therefore for reasons for which the 
defendant was not responsible the oath could not be taken. In those circumstances, 
it could not be said that there was any conduct on the part of either of the parties 
to the suit by which the taking of the,oath was prevented. The second case relied 
upon by the learned counsel for the respondent is Thoyi Ammal v. Subbaraya Mudali*. 
In this case, the defendant in th. suit before its trial filed a petition under section 9 
of the Oaths Act of 1873 that if the plaintiff should-take an oath according to law 
regarding certain facts this defendant should forfeit his right of contesting the suit. 
He subsequently desired to withdraw the petition on insufficient grounds but the 
plaintiff took the oath and on the strength thereof all the issucs were decided and 
a decree passed in plaintiff’s favour. The suit was however remanded on appeal 
for disposal after recording evidence on both sides. On appeal-by the -plaintiff 
agaiast the order of remand a Bench of this Court held that there was nothing in 
sections 9 to 11 of the Indian Oaths Act which allowed a party who had agreed 
to the administration of an oath under those sections to retract after the plaintiff 
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had accepted the proposal; that the Act gives the Court the discretion to administer 
the oath or not, and that it should not administer it if good grounds be shown, for 
retractmg and it was justified in so doing notwithstanding the retraction if the 
grounds were frivolous. Here again the facts of the case are not on all fours with 
thé present case for, in the case decided by the learned Chief Justice and Benson, J:, 
in Thoyi Ammal v. Subbaraya Mudali* there was a petition for making one of the 
parties to take an oath according to law regarding certain facts and that the petition 
was retracted from. But inthe present case, as had already been pointed out, 
there was no retraction. Op the other hand, by circumstances which are said 
to be not*brought about by either of the parties, the oath could not be taken. There 
was neither retraction nor refusal. So then, the reasoning given in this Bench deci- 
sion does not, in my opinion, avail the respondent. The next case referred to by 
the learned counsel for the respondent is the one Bhaghavathi Vannan v. Veera Vannan?. 
In this case Pan Row, J., after discussing the various rulings on the point 
has come to the conclusion that the disposal of the suit at the stage where there- 
was no completion of the process of the taking of the oath was improper and that the 
proper course for the trial Court was to issue a commission at the cost of the defendant 
directing the taking of the oath as agreed upon on a day to be fixed and direct 
the plaintiff to be present gn that occasion and that if the plaintiff failed to be 
present then the trial Court should deal with the case as if section 12 of the Oaths 
Act applied. I think the decision in this case is a near approach to the facts of the 
case m this revision petition. If the defendant was prevented from taking the 
oath as accepted by him, by reason of the fact that the temple was not open and 
that the uralan was not available to receive the fee and then allow the taking of the 
oath to be, proceeded with, there was no further attempt made by the dereadant 
to complete his agreement to take the oath. He having received the fee to be paid 
to the uralan for the purpose of making the oath was still bound to avail of another 
opportunity to make the oath and it would have been very proper and correct 
‘for the learned Small Cause Judge to have ordered a fresh opportunity tc be made 
available to the defendant to take the oath. This has not been done and it could , 
not therefore, in the circumstances, be stated that there has been any failure on the 
part cf either of the parties to fulfil the agreement which th ernst into ir. regard 
to the taking of the oath. In such circumstances, Tam inclined to agree with and 
follow the course adopted by Pandrang Row, J., in having directed that there should . 
be a further opportunity made available to the defendant who seems to be still 
willing to abide by his original agreement to take the oath. In that case, the proper 
thing for the learned Small Cause Judge would be to appoint a Commissioner and 
direct that the defendant do take the oath on a fixed day in the form which had 
been upon in the presence of the Commissioner as well as of the plaintiff 
who has challenged the defendant to take the oath. On the completion of this 
oath, it will be for the learned Small Cause Judge to decide the matter. 


There is another Bench decision referred to by the learned counsel for the 
respondertt and which is reported in Valli Ammal v. Arunachala Moopanar*.- A Bench 
of this Court held in that decision that if the oath is not taken in pursuance of an 
ee the case cannot be disposed of on. the basis of a default either on behalf 
of the challenger or by the acceptor. The provisions cf section 11 of-the Oaths 
Act can only be attracted if the oath had been taken in accordance with the c- 
ment arrived at between the parties. Various other aspects of the casc hae been 
discussed at great length in this Bench decision but I do not think fcr the purpcse 
cf tnis Civil Revision Petition I need go intc a detailed discussion cf the pomts that 
have becn discussed in the said Bench decision. The fundamental fact remains 
that unless the oath is taken, as agreed to by tke parties, there cannot be saia to 
be any evidence on the basis of which the Court can prececd to dispose of the case 
one way or the other so that it seems to me-necessary that the agreement to take 
the oath must be put into operation befcre the Court can have any material before 
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it to decide the case cn the basis of the agreement. It also secms to be evident 
from-the trend of these decisions that a mere agreement tc take an oath on the chal- 
lenge made by one cf the parties and accepted by the other party cannot amount 
to an adjustment or compromise which could be incorporated in the form ofa decree 
without any further inquiry or investigation and without a decision as to whether 
the case has been proved or not. In such circumstances, I do not think that it 
will be safe, in the interests of justice, that the Court should follow any other course 
of action than what is laid down in the first series of decisions ending with 
Okkilikkara Siddayya v., Ambu Ndiri and Shah Nawaz v. Ghulam Mohammad*. While 
aaae to the view that a mere agreement to go through the taking of an oath 
to enable the Court to decide a matter cannot be the same as a compromise or an 
adjustment of a suit I think, in the circumstances of the present case, it will be in 
the interests of justice that the course that has been followed in Bhaghavathi Vannan 
v. Vesa Vannan? should be adopted in this case as well. In view of this I direct 
that the learned Small Cause Judge should appoint a particular day for the taking 
of the oath by the defendant ana direct him to do so in the form already agreed to, 
appomt a Commissioner in whose presence it should be dore and also direct that 
the plaintiff be also present on the occasior of the oath-taking. Of course, it follows 
that for the purpose of taking the oath, the defendant who had already received the 
fee to be paid to the uralan will make all then arrangements beforehand 
to keep the temple open so that it may not again be said ae the uralan or the poojari 
of the temple was not available for fulfilling his obligation under the ent 
to take the oath. In the circumstances, the suit will be remanded to the lower 
Court for being disposed of in the manner indicated above. In view of the 
fact that the sodemsnt of the learned Small Cause Judge has not’ discussed: all the 
relevant issues that arose in a matter like this, I think it is a proper direction in the 
circumstances of the case that each party should bear his costs. 

K.S. Hi a Suit remanded, 
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enacted by the State without any reference to its validity. Opinion of Das, |. in Si Tag. 
SSmi af Bikar, (tonc) LIER. go Pat vee, unpeoved and hated Sika: To Da Gore. 

A writ of cerhorari cannot imme to declare the impugned Act invalid as t to Article gı 
clause (2). The im ed Act docs relate to compulsory acquisitions of interest in land and therefore 
falls within Entry 9 of 2 of Schedule VII of the Government of India Act, 1935. 

The declaration in section g of the impugned Act only means that the vesting is for the purposes 
of the Province and there is no, inconsistency with section 175 (2) of the Government of India Act, 
1935, on account of the Act not saying that the “ vesting is to be in His Majesty ”. . 

The Madras Estates (Abolition and Conversion into Ryotwari) Act of 1948 is not invalid on the 
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Petition praying that in the cirgumstances stated in the affidavit filed. there-. 
with the High Court will be pleased to issue a Writ of Prohibition forbidding the 
respondents from continuing the proceedings taken and from taking any further 
or other proceedings in ect of the petitioners Thevaram Zamin under the Madras 
Acts XXX of 1947 and of 1948. 

R. Kesava Aiyangar for Petitioner. 


The Advocate-General (V. K. Thirusenkatachart) and V. P. Sarathi for the Govern- 
ment Pleader (P. Satyanarayana Raju) instructed by the State Counsel (John and 
Row) on behalf of the Respondents. : 

The Order of the Court was made by 

The Chisf Justice——In these applications the validity of Madras Act XXVI 
of 1948 [The Madras Estates (Abolition and Conversion into Ryotwari) Act] 
is challenged. Ofthe, many grounds on which it was ed, several have 
become unavailable to the petitioners on account of the Constitution (First 
Amendment) Act, 1951, and the recent decision of the Supreme Court which held 
that Act to be valid (vide Shankari Prasad v. Union of India). For instance it is 
no longer < pen to the petitioners to contend that the Act has become void as being 
inconsistent with, or taking away, or abridging; any of the rights conferred by any 
of the provisions of Part ITI of the Corstitutior. ; ` 


But learned counsel for the petitioners contended that the Act is still liable 
to be challenged on other de The first of such grounds pressed before us 
was that it contravenes the provisions of sub-section (2) of séction 299 of the Govern- 
ment of India Act, 1935. To this ground the answer of the State is. that this 
ground is not o to the petifioners im view of Article 31 (6) of the Constitution 
which runs as follows : 


Act, 1935.” 

It is common ground that there has been a cortification by the President in accord- 
ance with this clause. But the petitioners’ counsel attempted to get out of this 
difficulty by ‘putting forward two arguments. The first argument was that the 
President’s certification could cure only irregularities and like defects which do 
not substantially affect the validity of the Act, but where the impugned Act is 
void ab initio the -Persident’s certificate would not savą it. This argument was 
built upon a construction of the words “any law of the State’ as meaning any 
valid enactment. In support of this argument learned counsel relied a certain 
observations of Sinha, J., in M. D. Sir Kameshwar Singh v. State of Bihar’. At 
page 8G0 that learned Judge said :` : 

“The ing words of the clause are—' Any law of the State’. They are not ‘ Any Act passed 
by the State.’ in order to attract the operation of the clause, the first casential condition is 
that it must be a valid law of the Btate. TE OE Nr, ag aleve a Acad ae are 
an irregulari or an m some details Ww a 

s pli the i i certifica gaa Ro “wr 


contemplation, as inoperative as though it hed ever been pamed 

In the same case, Das, J., was apparently of a-different view. In his opmion, 
Article 31 (6) as worded would prevent the Court from calling into question a law 
coming wi the purview of that clause which is liable to be only 
on the ground covered by that clause and which must be held to be valid law because 
it cannot be called into question on that ground which renders it invalid. 
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“ Thus there will be uo estion of revivi something which is dead or validating a nullity. 
A law passed a competent islature is valid unless it 1s declared invalid by a court 
of law. If the urt cannot call it into question on a particular ground, that ground cannot be urged 
for its invalidity cither at the inception or at a subsequent stage ; for to do so would nullify the provi- 

` sions of Article g1 (6) of the Constitution.” 5 

With great respect I am in entire agreement with the opinion expressed by Das, J.» 
and I must express my respectful dissent from the observations cf Sinha, J., on this 
pcint. I am clearly of opinion that the wcrds ‘‘any law of the State > mean any 
Act, Ordinance or Orde enacted by the State without any reference to its validity. 


Of course this does'not mean that it is not open to the petitioners to challenge 
the validity of the Act on other grounds. Article 31 (6) does not say that the Act 
shall not be calléd in question on any ground whatever. On the other hand, that 
clause expressly limits the effect of the certificate to the only ground that it contra- 
venes the provisions of clause (2) of Article 31 or has contravened the provisions 
of sub-section (2) of section 299 of the Government of India Act, 1935. 


There was no attempt to argue, still less to convince us, that the Act is void , 
because the acquisition was not for a public purpose, assuming that that ground 
is still open to the petitioners. . é 

But for the strenuous way in which the point was pressed on us, I would not 
have considered it necessary to deal except in a cursory way with the contention 
of the petitioners’ counsel that in spite of Article 31 (6) declaring that the Act shall 
not be called in question on the particular ground mentioned, it is still open to the 
Court to issue a writ of certiorari or other appropriate writ practically achieving 
the same result. Reliance was placed on the rule well established in England that 
though a statute might purpert to take away the right of certiorari m particular 
matters, nevertheless the dope Court would have power to quash the proceedings 
of an inferior Court on the ground of excess of jurisdiction and similar grounds. ’ 
In the well-known case cf the Colonial Bank of Australia v. Willan!, Sir James Colvile 
pointed out that a statutory enactment purpotting to take away the right of certiorari 
would not have the effect of absolutely depriving the Supreme Court of its 
power to issue a writ of certiorari to bring up oe cf the mferior Court 
on the ground either of a manifest defect of jurisdiction in the tribynal that made 
the order ee: beet or of manifest fraud in the party prone The proposition 

ol. 


is thus stated in Halsbury’s Laws of England, end Ed., at page 862: 

“ Although cartiorat is taken away, it may be granted, even on the ication of the defendant, 
where the inferior Court has acted without or in excess of jurisdiction ; in such a case the.Court 
has not brought itself within terms of thé Statute taking a Deity ss Thus certorari will 
lie although taken away where the subject-matter of the inquiry was b scope of the authority 
of the inferior either reason of its nature or by reason of the abecnce of some essential pre- 


liminary ; and it also lie Treason of interest or prejudice'the inferior Court was improper] 
a aad westhertee a a oe 7 
I fail to sec, however, how. this rule of law can possibly apply to the present case. 
Firstly, the power and jurisdiction which this Court is invested with to issue writs 
in the nature of certiorari and prohibition can now be traced to Articles 245 and 
226 of the Constitution. When the same Constitution also provides that a particular 
enactment shall not be called into question on the ground that it contravenes a i- 
cular provision, that is to say, on the ground that it is for a particular reason, iligal, 
it follows that to that extent there is no power or jurisdiction in this-Court to declare 
that the enactment is void on that ground by the issue of a writ of certiorari or like 
“writ. Secondly, the power of the superior Court to quash proceedings by certiorari 
can only be sree against inferior Courts or tribunals but cannot be exercised 
against the islature. The petitioners’ counsel is seeking for a wholly unwarranted 
pee of the doctrine which reserves the power of a superior Court to quash 
orders of inferior Courts or tribunals. 


The. next ground on which the impugned Act was attacked was that the Pro- 
vincial Legislature which passed the enactment was-not competent to pass it. 
— SS? 
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Entry g of List 2 of Schedule VII to the Goverpment of India Act; 1935 is “‘com- 
pulsory acquisition of land ” and prima facie the Act in question is an'Act relating 
to compulsory acquisition of land. But petitioners’ counsel argued that. there 
could not be real acquisition unless there was adequate compensation, and as for 
several estates the compensation is nil or practically.nil, the Act which leads to that 
result cannot be deemed to be an Act relating to acquisition of Jand. Some support 
was sought to be found in the observations of Das, J., at page 885 of the decision 
in M.D. Sit Kameshwar Singh v. State of Bihar*, that it is only if the requirement of 
payment of compensation (either by fixing the amount or specifying the principles 
and the manner in which: the compensation is to be determined) is satisfied that a 
law authorising compulsory acquisition could, be’made.. But surely Das, J., was 
here referring to the provisions of sub-section (2).of section 299.of the Government 
of India Act, 1935. The learned Judge was not dealing with thé competency 
of the Legislature to pass the enactment in question in exercise of the power conferred 
by Entry g in List 2 of Schedule VII. In my‘opinion, there is ho question of com- 
petency at all in this case. The law does ‘relate to compulsory acquisition of 
interest in Land, and therefore; clearly falls within Entry 9 of List 2. 

, The last argument of Mr. Kesaya Aiyangar, petitioner’s learned counsel, 
was that the Act was void because the,vesting of the property acquired is declared: 
by section 3 (b) of the Act to be in the Provincial Government, whereas according 
to section 175 (2) of the Government of India Act, 1936, the vesting should have 
been in His Majesty. No doubt, section g does say that the entire estate acquired 
shall stand transferred to the Government and vest m them free cf all encumbrances, 
and ‘Government ” is defined in section 2 (5) as “ the Provincial, Government,” 
But, is this inconsistent with section 175 (2) of the Government åf India Act? 


That sub-section is in the following terms ; 


“AN pr quired for the of the Federation or of a Province or for the exercise 
of the functions af the in it with Indian States as the case may be, shall vest m His 
Majesty for those purposes.” : - 


Prima facis it looks to me as if this sub-section only concerns property acquired for 
the p ses of the Federation or of the Province. It cannot be said that the pro- 
perty of the.zamindar or. inamdar is being acquired under the Act for the purposes 
ef either the Federation or of the Province. Assuming it can be.deemed sò, the 
result would be that whatever the Provincial statute might say, the property would 
vest in His. Majesty: under section 175 (2).. But it- would vest for-the purposes of 
the Province. The declaration in section 3 of:the inipugned Act only means that 
the vesting is-for the purposes of the Province. There is.no substance in this highly 
technical contention. . eee Vigan | Ma aie ie l 
I hold that Madras Act XXVI Of 1948 cannot be held to. be invalid on any_ 
of the grounds taken by the petitioners. The petitions are therefore dismissed. 
Venkatarama Ayyar, J.—I agree. : Pee 7 S , - 
K-S. Dy as ZSA $ Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. , 
Present :—MR. Justice BASHEER AHMED SAYEED. 

President of F.-1250 Chowghat Firka P.C.C. Go-operative Society ` ` 
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Trangfer of Property’ Act (IV. of 1882), sections 111 and 108 (m)—Tenant terminating the tenancy -by a 
valid notice and tendering key of premises—Landlord refusing to take ion and insisting that the tenant should 
- repair and restore premises to its original condition— Tenant f Hable for rent subsequent to the tender of possession. 
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put in complete repair and then only the landlord would take possession, the landlord is not entitled 
to act as if the tenant is continuing as a tenant under him or that the tenant is in occupation and use 
of the premises and therefore li i 

t and 


Petition under section 25 of Act IX of 1887, praying that the High Court 
will be pleased to revise the decree of the District Munsiff’s Court, Chowghat 
in S.C.S. No. 56 of 1949. a 

N. Sundara Aiyar and A, R. Srinivasan for Petitioner. 

O. T: Verghess for Respondent. 

The Court delivered the following 

JUpGMENT.—This civil revision petition is against the decree and judgment 
of the learned District Munsiff of Chowghat decreeing the suit brought by the 
plamtiff-claiming a sum of Rs. 285 towards rent due in tofa godown belonging 
to the plaintiff for the month of Feb 1949. ‘The defendant is the petitioner. 
The plaintiff is the manager of a wakf and the suit property forms part of ths fami 
K created for the benefit of the descendants of the wakif and the ultimat: benefit 
‘vests in poor orphans. The property is a godown said to have been constructed for 
the purpose of storing foodgrains. It was taken up by the Government and in the 
first instance was allowed to be kept by one of the distributors. Subsequently the 
defendant became the occupier of the premises at the stipulated rent of Rs. 285 
per month. By Ex. B-2 dated 6th December, 1948 the defendant-society gave 
notice to the plaintiff that since the godown was no longer required for the sae be 
use, the plamtiff should take possession of the same on 15th December, 1948. e 
defendant-society also offered to give the key of the premises.. This notice was 
promptly replied to by the plaintiff on the 14th of December, 1948. The plaintiff 
in that notice stated that the society was not entitled to surrender the building as. 
it was put up for the purpose of storing foodgrains and on the understanding with the 
Government that it would be occupied as long as the distribution cf grains con- 
tinued in that-Firka, that the notice issued by the society was neither legal nor 
proper, that on account of the carelessness of the society the building had been 
damaged and that consequently he was not bound to take possession and that for 
any loss caused to the plaintiff, the society would be held responsible. On receipt 
ofthis notice the defendant society sent another notice, Ex. B-3, dated 27th December, 
1948, reiterating that the society was going to surrender the building by the end of 
gist January, 1 after paying the rent till that date and that there will be no 
liability ars nuttin for any subsequent rent. The society also denied that any 
damage had been caused: to the building on account of the society’s carelessness. 
Ex. A-3 dated 28th Januay, 1949, was then sent by the plaintiff to the defendant 
denying the allegations contained in Ex. B-g and questioning the attitude of the 
society in offering to surrender the building without paying for the damages and 
characterising it as a wrongful attitude and questioring the legality of the rotice 
on that ground and intimating the society that they would be held responsible for 
the subsequent rent also. Thereafter the plaintiff filed the suit against the defen- 
dant for recovery of the rent for the Boa of February, 1949. - 

In the plaint the averment seems to be to the effect that in spite of the demands, 
the defendant-society was wilfully not paying the arrears of rents and that since the 
society has damaged the very much, the plaintiff was not bound to take 
possession, that the lease consequently not been determined and so the plaintiff 
was entitled to claim rent, that even if the lease was determhined, since the property 
had not been restored to its original condition, the plaintiff was entitled to damages 
for use and occupation. i 
. The defendant-society raised various contentions; chief among them bei 
that the lease was determmed by sending a valid notice to the plaintiff, that alo 
with it the rent for January, 1949 had also been remitted and which the plainti 
had accepted, that the society Bad vacated the building from that date and it was 
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therefore not liable for any subsequent rent or damages and that the other allegations. 
in the plaint that the lease had not been determined were not true, that the defend- 
dant-society had not committed any damages to the building and that the plaintiff 
was not entitled to any amount. The learned District Munsiff held in the course 
of his judgment that the notice, the original of Ex. B-3 was a proper notice 
expressing the intention of the defendant to determine tne tenancy by the end of 
the midnight of January 1949. He further held’ that the validity of the notice 
was not questioned in the plaint. The only point on which the notice terminating 
the lease was quahenee would appear to be that it was not a valid notice for the 
reason that it did not express the defendant’s willingness to pay for the damages. 

Having held that the notice was a proper notice and by reason of the notice 
the lease determined, the learned District Munsiff proceeded to consider the further 
question as to whether the rend was damaged by the defendant and conse- 
quently the plaintiff was not bound to take possession and therefore the tenancy 
continued. On this question after a very elaborate discussion, the learned District. . 
Munsiff came to the conclusion, on a consideration of the evidence on cither side,. 
that the building was really damaged when the defendant was in possession and 
that being so, he held that because the society was bound to repair the buildi 
and give it back in the condition in which it was taken up for occupation, the 
plaintiff was not bound to take possession till ther, that the tenancy continued and 
that it had not been determined and therefore he decreed the suit. It is against. 
this decree that the present civil revision petition has been preferred. 

I have been taken through the relevant’ portions of the judgment and even. 
at the outset, I must state that while the claim of the plaintiff is extraordinary, the 
finding of the learned District Munsiff is still more extraordinary. The plaintiff, 
it must be stated, has misconccived his remedy and by no stretch of imagination 
could it be said that the plaintiff, who has refused to take possession when pos-- 
semion was offered, could hold the defendant liable for any rents after the lease 
was terminated and after the plaintiff refused to take possession. The unds 
alleged for refusing to take possession by the plaintiff were that the buildmg was 

and that until and unless.the building is repaired, the plaintiff is not 
obliged or bound to take possession. Such.a position seems to be wholly untenable.. 
When the lease has been terminated by a valid notice as provided for under sec- 
tion 111 of the Transfer of Property Act and when possession has been-offered and 
the plaintiff had refused to take possession, it cannot bs held that the Ikase would 
still continue in favour of the plaintiff. No authority has been cited by the learned 
counsel fi r the respondent to substantiate this extraordinary position he has taken. 
up. The authorities which have been cited by him seem to be completely without 
any bearing on the point at issue. The first of them is Henderson v. Squire’, That. 
was a case where a tenant, under a parol agreement, without any stipulation that 
he should deliver up possession of the premises at the end of the term, was neverthe— 
less bound at law to deliver up complete possession. The facts in that case appear 
to be that a tenant under such an oral agreement underlet a part of the premises 
and at the determination of both tenancies the under-tenant held over against 
the will of the tenant and it was held that the landlord can recover against the 
tenant as damages the value of the whole premises for the time he was-kept out of ` 
possession, ard the costs of «jecting the under-tenant. The facts in the present 
case are completely at variance with the facts in the reported decision and I do rot 
think that this renders any assistance to the respondent in this case. The second 
authority that has been relied upon by the learned counsel is the one reported in 
Ethirajulu Naidu v. Ranganatham Chetti?. There also the facts are completely different 
from the facts of the present case. In that case a lease provided, inter alia, that 
“ the lemce shall always and in an t be entitled to-be pai rice of the - 
built (by the lesee) on the said plot land bere he siena pee e E ate 
expiry of the lease granted or any other future lease or at any time and that the price shall be fixed- 
according to the market value of the buildings as at the time of ascertainment and payment.” - 


I. tae 4 Q.B. 170. I.L.R. (1945) Mad. 595 (P.C.): 
a. (1945) I M.LJ. 257: LR. 72 LA.’72: 
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dn such circumstances it was held by the Judicial Committee of the Privy Council 
that the lessee was entitled to hold over as tenant by virtue of the above clause 
at the rent reserved by the lease until he was paid the then market price. I do 
not think that this case has any relevancy to the facts in the present case. The 
next authority relied upon by the learned counsel for the respondent is the decision 
in Judoonath Ghose v. Schoene Kilburn and Co.1. Again in this case the facts are ofa 
uite different nature from those of the present case and it is difficult to see how the 
ecision in that case could be made applicable to the present case. A passage found 
at page 339 of Woodfall’s Law of Landlord and Tenant has been relied upon by 
the learned counsel for the respondent for sustaining the obviously incompetent 
judgment of the learned District Munsiff. The sentence relied upon in the passage 
at page 339 is to the following effect : a a 
“ A tenant remains liable for rent, unless he delivers-up complete possession of the premises, 
or the landlord accepts another in his room.” ` . aot 
In the persent case it is not a case of any failure on the part of the defendant to 
deliver up vacant possession of the premises. On the other hand, it is quite patent 
that after terminating the tenancy the defendant went to the extent of offering the 
key of the premises and it was refused. And the refusal is on’ the ground that the 
building should be put in complete repair and then only the landlord would take 
possession, Such a position taken up by the landlord is wholly untenable. If 
the premises has been damaged and damaged to a considerable extent as it trans- 
pires from the evidence and the judgment of the learned District Munsiff, the 
plaintiff has got his remedies by proceeding against the defendant society for 
damages, and he will be entitled to get every pie of damage which he will prove 
against the society. But that would not entitle the plaintiff to tefuse to take pos- 
session of the premises and then act as if the defendant is continuing as a tenant 
tmder him or that the tenant is in occupation and use of the premises and thereforé 
liable to pay damages for such use and occupation. The issues have been confused 
and the remedy has been misconceived. The learned counsel for the respondent 
would urge that under section 108 of the Transfer of Property Act clause (m) he 
entered upon the prerhises immediately after the first notice, the ineffective notice 
given by the tenant, and when he found that the premises had been damaged, he 
Gave notice of the defects and according to the latter part of that clause when such 
notice has been given by the landlord, the tenant is bound to ‘make it good within 
three months after such notice has been given. The, learned counsel for the res- 
pondent would say that such a notice having been given by the plaintiff and the 
defendant having failed to comply with that notice, the plaintiff would be entitled 
to recover rents for the subsequent period or damages for use and occupation 
‘There is nothing in this section to compel the defendant, who has terminated. the 
tenancy and who has offered to deliver vacant possession and whose offer has been 
refused more than once, to remain in the premises until the premises, which a 
recalcitrant tenant might have p sely or otherwise damaged, is put in a state of 
roper repair. If he hils to ao wh any demand, however legitimate it might 
, from the plaintiff, the remedy of the plaintiff would be to sue for damages for 
the neglect or default or other deliberate acts of the defendant. The remedy that 
the plaintiff has chosen in this case seems to be absolutely without any basis. The 
correct law, as pointed out by the learned counsel for the petitioner, been laid 
down in Baliaramgiri v. Vasudso®, and also in Abdul Qayum v. Mohammad Fazal Azim®. 
‘When once a proper notice has been given and the tenancy has been properly 
terminated the plaintiff’s right would be not to question the notice or the termi- 
nation of the ‘tenancy, but to claim damages for any loss caused to the plaintiff 
by reason of any wilful negligence or default on the part of the tenant. The learned 
Judges in the decision in Baltaramgini v. Vasudeo*, have considered the question as to 
what is to happen if possession is not given after a valid notice. 





1. (1883) I.L.R. 9 Cal. 671. . ALR: Lah. 121. 
R. {868} ILL.R. 22 Bom. 348. 3 937 ‘ 
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“ Does it continue the tenancy indefinitely, or does it give rise to a claim for damages on the 
part of the landlord ? ‘The latter appears to us to be its legal result.” 

This is what the learned Judges have observed and they-relied upon the 
decision in Henderson v. Square! and they have observed that the measure of damage 
would be the extent of the loss of rent, which the landlord sustains during the 
actual period for which he was kept out of possession and thc expenses he was put 
to in recovering possession of the land. The learned Judges have further observed 
at page 354 that i 

“Tt would be unreasonable to bold tultivators, like the defendants, liable for rent perpetually 
because the inamdar does not choos: to demand or recover possession from the tenants, il he does. 
not desire to treat them as his tenants.” $ z 

Even so in “Abdul Qayum v. Mohammad Fazal Arim’, it has been held 
that the remedy of the landlord. is to sue the tenant for damages, the measure 
of which is the rental value of the premises for the time he is kept out of 
possession and the costs of the legal proceedings to’ oust the under-tenant from 
wrongful possession if the tenant fails to deliver vacant possession after termina- 
tion of notice. But in the present case the facts are on a much stronger- 
footing. Here the tenant has not merely terminated the tenancy but also offered 
to deliver vacant possession by giving the key. The plaintiff wilfully would not 
take possession on the ground that the premises remained damaged and it should . - 
be repaired and put in a tenantable condition before the plaintiff could take T 
possession. The passage quoted by the learned counsel for the petitioner whi 
appears at page 724 of Woodwall’s Tav of Landlord and Tenant, 1s more apposite 
than the passage quoted by the learned counsel for the respondent with regard to the 
liability of the tenants and the rights of the landlords to recover damages in case 
the property is not kept in a state of repair and tenantable condition. I do not 
think it is necessary for me in the view I have taken to multiply the authorities. 
or to refer to those that have been further cited by the learned counsel for the 
petitioner. I am of opinion that the decision of the learned District Minsiff is 
wholly wrong and untenable and he ought to have held that the plaintiff was not 
entitled to recover any rent or any d for the period for which he laid this suit. 
On the other hand, the plaintiff should have been directed to seek the proper 
remedy by taking possession: of the property and then to sue the defendant tor the 
recovery of damages that has been caused to the property of the plaintiff. Instead. 
of doing so, the plaintiff has misconceived his remedy and the learned District Munsiff` 
has fallen into the error of accepting that that was the proper remedy for the plaintiff. 

In: the result, this petition is allowed with costs. The decree of the lower: 
Court is set aside. l 

K.S. Sn ` Petition allowed, 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Presemt :—Mnr. P. V. RAJAMANNAR, Chief Justice AND Mr. Justice VENKATA-- 
RAMA AYYAR. i are? 
Abdul Azeez , .. Petitioner. * 
v. ; : 
Pathumma Bi .. ' Respondent. 
Civil Procedure Code (V of 1 , Order 32, rule 1 and Indian Majority Act (IX of 1875), section 2 (a)—- 
Suit for dissolution Sade 5 olen Fe ee cae ae Mga abi nea ede 
to personal law—. can beh wit out the minor being represented by a next friend—Proper order to pass jn hat- 
_On a plai ing of sections 2 (a) and g of the Indian Majori and Order ; ivil! 
Procedure oie ea aia that a rece PeKi Who ia raiior ies i ie e aa 
section 3 of the Indian Majority Act, cannot he ‘instituted except by a next friend. Section e (a) 
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marriage, dower, di and adoption and not to act in suits or legal proceedings relating to them or- 
1. (1869) 4 Q.B. 170. a. AIR. 1997 Lah. rer. 
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-of which the mibject-matter is one or other of those matters. Hence, a muslim woman who is a' } 
i ing to her personal law but is a minor ing to the provisions of the Indian Majority 
would not be entitled to bring a suit for dissolution. her aries without Dang 1 pramniel Dy a 
next friend. When such a suit is filed without a'next friend, e proper course is to return the 
plaint as not having been properly presented and not to dismiss the suit-on account of the defect in 
presentation. í 
Itkayi Umah v. Kairkirapokil Maned, (1881) I.L.R. 3 Mad. 248, Followed. 


Petition under section 115 of Act V of 1908, praying that the High Gourt 
will be pleased to revise the order dated 8th December, 1950 of the Court of the 
District Munsiff of Ottapalam in I. A.No. 2327 of 1950 (O.S. No. 496 of 1950). 

C. S. Swaminatha Ayyar for. Petitioner. - 

B. Pocker and S. M. Mokideen for Respondent. 

The Order of Reference to a Bench was made by 

Bashesr Ahmed Sayeed, 7.—The point that arises for consideration in this Civil 
-Revision Petition is whether the, plaintiff, who is a minor under the Indian Majority 
-Act but who is a major according to her personal law, is entitled to bring a suit for 
-dissolution of her marriage without a next friend. The learned District Munsiff of 
Ottapalam, who heard the petition of the defendant filed under Order 32, Tule r 
of the Civil Procedure Code praying that the suit O.S. No. 496 of 1950 on the 
file of the said Court should be dismissed on the ground that the plaintiff therein 
being a minor was not entitled-to bring the suit without the next friend, dismissed 
the same following the decisions in Ahad Sulaiman Vohra v. Mt. Bai Fatima}, 
Nakasstan Bibi v. Habibar Rahiman Mandal?, and holding that the plaintiff 
was competent to sue for dissolution of her marriage without a next ‘friend 
and that the suit as framed was: maintainable. The defendant has preferred this 
civil revision petition agairst the decision of the learned District Munsiff of 
Ottapalam.. . . Mog i 

Mr. C. S. Swaminatha Ayyar appearing fcr the petitioner has invited my 
attention to the decision in Jthayi Umah v. Karhiapokil?, a Bench decision 
wherein it has been held that: ate 
< “ Section 2 of Act IX of 18754(Indian Majority Act) refers to the capacit which 
È; limited by section 11 Uae Co A Niy ACD reli S E ee oe 
of procedure and regulated by the Civil Procedure Code, pter XXXI”. A g 
This decision- has been followed in Abi Dhunimsa Bibi v. Mohammad Fathi Uddin‘. 
This again is a Bench decision and in that decision it has been held that : 

“A relinguishment of her tight to dower by a Muhammadan woman, who is a minor; under the 
Indian Majori is invalid under the Indian Contract Act (IX of 1872). T relinquish dower 
AA E wert es atte dee wvtthin action of the Indian Maiet Ace 
Apart from these two decisions, no other decision of this Court on the point in ques- 
tion has been brought to my notice. In Usman Ali Khan v. Mst. Banu’, 
relied upon by the learned counsel for the petitioner it has been held that : 

“ Section 2 (a) of the Indian Majority Act doea not prevent aMuhammadan girl of 15 years of 
-age fiom bn 2 suit for dower through a next friend and the decree obtained a weit cs 
ot a nullity ”. ` ' 

Though in this tase objection was taken that the suit brought on behalf of the 
minor through the next friend was incompetent, still the decision has turned upon 
the interpretation of the words occurring in section 2 (a) of the Indian Majority 
Act, viz., “to act in the matter of dower.’ It has been held in that decision after 
a review ofall the cases including Ithayi Umah v. Kairhirapokil*, Abi Dhunimsa Bibi v. 
Mohamad Fathi Uddin‘, and cases of other High Courts as well, that the words “to 
act in the matter of dower ”’ in section 2 (a) are to be given only a restricted meaning 
and do not include the bringing of a suit for dower and that that section merely 
relieves the plaintiff of some of the consequences of her minority, but she remains 
a minor nonetheless. That being so, it was held, the provisions of Order ga,, 

1. AIR. 1931 Bom. 76; -` aay ara 4 (1917) 35 M.L-J.-468 TIER. 4i Mad. 

2. AIR. 1 Cal 6. ee, 1026. Paaa T Se a Ms 

3- (1881) I. 3 Mad. 248. — -5 (1941) LLR,.17 Luck. 5727 - s- 
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rule 1 of the Code of Civil Procedure, still apply and so in of the imstitution 
of suits she will have to act through her next friend. In WNajmunnissa Begum v. 
Malavi Sirajuddin Ahmad Khan! which has also been referred to in the Luckaow 
Full Bench decision, the decision in Abi Dhønimsa Bibi. v. Mohammad Fathivddin* 
was followed and it was held that: 

“Once a marriage has been and the dower is settled, a wife who although a major 

according to the personal law of lady) fella minor under tbo Majority At 1875 E no come 
petent to relinquish the whole or part of her dower to change its character.” 
“The Bench which decided this case distinguished it from the decisions in gam 
Hussain Beg v. Kanig Sakina? and Mozharul Islam v. Abdul Gani Ala‘. In Maung 
Tun Aung v. Ma Ekyi*, the term ‘‘capacity to act in the matter of marriage” 
came up for consideration and it was held that : 


“ The expression “ capacity to act in the matter of marriage ” in section 2 of the Act 
means the capacity to be a party to a valid marriage, and relates to the act of the parties which 
their status is changed ; the does not refer and is not applicable to a pre-nuptial agreement 
to contract a marriage in the A ee 


Though in this case the parties were Burmese, nevertheless the discussion on the 
terms of section 2 (a) of the Indian Majority Act was relevant as the decision turned 
only upon that issue. This Full Bench also reviewed several of the decisions that 
had heen laced before it such as Bai Shirinbai v. Kharshadji*, Abi Dhunimsa Bibi v. 
Mo Fathiuddin® and Mst. Fatma Khatun v. Fazlal Karin Mea’ and so forth. ` 


. It will thus be seen that all the four High Courts, viz., Madras, Lucknow, 
Patna and ran aoe are of one opinion, viz., that a suit by a minor under the Indian 
Majority Act, but who is a major under the personal law Sinaia ARG party, 

cannot be filed for any sa oe connected with her without a next 

friend acting on her behalf against this, the High Courts of Bombay, Calcutta, 
and Allaha take quite a different view and they hold that it is permissible for 

a minor under the Indian Majority Act but who is a major under her personal law 

to bring a suit for dissolution of her-marriage without the aid of a next friend, and 

the interpretation put upon the words “to act in the matter of marriage’? was 
that it should not be restricted to the mere right to contract but should extend also 
to the right to file a suit or otherwise enforce her rights through a Court oflaw. In 

Ahmed Suleman v. Bai Fatma*, a Bench of two Judges of the Bombay High Court 

held that: ` 

“Under the Mahamedan law a wife of 16 years of age is entitled to suc for divorce, without 

a next friend by virtue of section 2 (e) of Indian Majority Act. The case of Paras is different ”. 

They followed the decision in Bai Shirinbai v: Kharshedji*, wherein it was said that 

the Majority Act did not use the expression ‘‘ capacity to contract ’’ but used only 

the words “ capacity to act ” which were said to be of much wider import. In 

Mst. Fatma Khatun v. Fazlul Karim Mea? and Naksetan Dibi v. Habibar Rahman’, it 

was held by the Calcutta High Court that: i 2 


ion 2, Majority certain exceptions to 1, Contract 
‘at the words “ to act ” are wide enough to include in it the institution of a suit. en neil 
by a Muslim minor girl, who has attained her , for dissolution of marriage is covered by 


Kaniz Sakina*, Sulaiman, C.J., and Iqbal Ahmed, J., considered the questicn of 
relinquishment of dower. by a minor.muslim wife vis-a-vis section 2 of the Indian 
Majority Act and held that: - ; es 1 

- = b - 
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“The settlement of dower or its relinquishment comes within the exception contained in section 


2 of the Indian ority Act. The agreement about the payment of a certain amount of dower 
is a part of the contract of and a person who is a minor under the Indian Majority Act 
but a major under the _ law, is capable of relinquishing the dower as consideration for 


obtaining Akela, which ix a form of divorce recognised by the Muhammadan law and comes within 


This decision agreed with the opinion expressed by the Calcutta High Court that 
the settlement of dower or its relinquishment would come within the exception. 
contained in section 2 of the Indian Majority Act. 

There is thus a conflict of opinion between the High Courts of Madras, Luck- 
now, Patna and Rangoon on the one hand and those of Bombay, Calcutta and 
-Allahabad on the other. Nc cases of any other High Court have been placed before 
me and no decision of this Court later Abi Dhunimsa Bibi v. Mohammad Fathiud- 
din}, ,has becn made available or this question. In these circumstances, and in. view 
of the conflict between several High Courts on this question, and this High Court 
having had no occasion to review the decisions of the other High Courts whi h 
have come in the wake of Abt Dhuntmsa Bibi v. Mohammad Fathtuddin! and consider- 
ing the importarce cf the question, I think it is desirable that the matter should be 
decided by a Bench of this High Court. - I therefore refer this petition for dr cision 
to a Bench to be constituted for the purposs by my lord, the learned Chief Justice. 


The petition coming on for final hearing in pursuance of the above order of 
reference the Court delivered the following Judgment :— 


The Judgment of the Court was delivered by 


The Chisf Fustice-—The question of law which falls for decision in this case is 
whether a Muslim woman who is a major according to her personal law but is a 
minor according to the provisions of the Indian Majority Act, is entitled to bri 
a suit for dissolution of her marriage without being represented by a next friend 
This case originally came up before Basheer Ahmed Sayeed, J., who found a diver- 
gence of opinion on the point betweenistveral High Courts and having regard to 
the importance of the question thought it desirable to be decided by a Division 
Order 32, ruls 1, Civil Procedure Code lays down that every suit by a minor 
shall be instituted in his name by a person who in such suit shall be called the next 
friend of the minor. There are no exceptions to this general rule of. procedure 
contained in the Code itself. There is no definition of a minor in the Code nor 
in the General Clauses Act, The Indian Majority Act, IX of 1875 Dees that 
every n domiciled in Bgitish India shall be deemed to have attained his majority 
when he shall have completed his age of cighteen years and not before. This rule 
is, however, subject to certain exceptions contained in that Act. We are concerned 
with the exception embodied in section 2 (a) of that Act which runs as follows :— 

“Nothing herein contained shall affect— 

(a) the capacity of any person to act in the following matters (namely) marriage, dower 
divorce and adoption.’ 
Prima facis, this provision means not that a person ceases to be considered a minor 
under the Indian Majority Act but that the fact that the person is a minor does 
not affect the apean or that person to act in certain matters. The question is 
whether by reason of this provision an exception can be grafted to Order. 32, rule 1 
of the Code and it can be held that a minor within the meaning of the Indian 
Majority Act and therefore within ‘the. meaning of the Code of Civil Procedure 
can institute a suit in respect of the matters specified therein in a Civil Court governed 
by the Code without being represented by a next friend. Apart from authority, 
we think he cannot. - Section 2 (a) saves only the capacity -of a person to act m 
certain matters and not to act in suits or legal proceedings relating to such matters 
or of which the subject-matter is one or other of the matters therein mentioted. 
It seems for instance that a person can marry or adopt though he or she is a minor 


1. (1917) 35 MLJ. 468 : LLR. 41 Mad. 1026. 
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within the meaning of the Indian Majority Act. It is one thing to say that a person. 
can act in the matter of adoption and another to say that he can institute a suit 
to declare the validity of his adcption or to obtain reliefs on the basis of his adoption: 

Order 32, rule 1 enacts a rule of procedure. It does not, nor does it purport, 
to affect the substantive rights of parties. Even though represented by a next 
friend, the suit instituted in accordance with Order 32, rule 1 is nevertheless a suit 
by the minor. The rule only irsists on a particular procedural condition being 

But for Order 32, rule 1 there is nothing in the general law of the lan 

which would prevent a minor from ae legal proceedings without a next 
friend. A minor can, without being represented by a next friend, institute criminal 
proceedings. He can even file a suit for the recovery of a sum” not exceeding 
Rs. 500 which is due to him for wages or for piece of work or for work done as a. 
servant in the Presidency Small Causes Court, without a next friend. It is therefore 
clear tlt there is nothing in section 2 (a) of the Indian Majority Act which override 
the provision in Order 32, rule 1. . ta 

The point is directly covered by the decision of a Division Bench of this Court: ` 
in Ithayi Umah v. Katrhirapokil Mamad!. The question referred for decision in 
that case was whether a minor Muhammadan faak can in her own name sue 
her husband in respct of maintenance, dower etc. It was argued in the Cour, 
below that the Indian Majority Act had no application because of the provision 
of section 2 (a) of that Act. The lower Court was of opinion that that provisions- 
referred only to the capacity to contract and not to the capacity to sue which was 
purely a qüestion SN and was regulated by Chapter XXXI, Civil Procedure 
Code. The learned Judges, Sir Charles Turner, C.J., and Tarrant, J., were of 
opinion that the lower Court had correctly apprehended and expressed the law. 
A similar view was taken in Usman Ali Khan v. Khatoon Banu? which dealt with a suit 
for dower. The learned Judges held that the words ‘‘ to act in the matter of dower ’” 
in section 2 (a) cf the Indian Majority Act should be given a restricted meaning 
and do not include the bringing of a suit fér dower. learned Judges abseil 
that section 2 (a) merely relieves a minor of some of the consequences of minority: 
but she remains a minor nonetheless : i ' 

“ That being so the provisions of Order gg, rule 1, Civil Procedure Code, still apply. So im 
respect of the institution of suits he will have to act through her next friend.” 
Authority, however, is not wanting for the contrary view. In Akmed Suleman v.. 
Bai Fatma? onè of the points which arose for decision was whether a suit for divorce 
by a Muhammadan woman of 16 could be instituted- without a next friend or 
guardian. The case was decided by a Division Benc consisting of Madgavkar- 
and Barlee, JJ. Madgavkar, J., answered the question in the affirmative by a. 
reference to the provisions of section 2 (a) of the Indian Majority Act and by holdi 
that the wife suing for her divorce acts in the matter of divorce. The other learn 
Judge, Barlee, J., though he delivered a separate judgment, did not deal with this. 

int. There is no reference in this case to the earlier decision of our Court in. 
Tehayi Umma v. Kairhirapokil Mamad'. Akram, J., sitting alone took the same view 
in Naksetan Bibi v. Habibar Rahman*. In his opinion the words “ to act ” in section = 
(a) of the Indian Majority Act are wide enough to include the institution of a suit 
a minor, who under his or her personal law may have attained majority. ‘The 

learned Judge followed the decision in Ahmed Suleman v. Bai Faima. The attention. 
of the learned Judge was invited to the decision in Ithayi Umma v. Kairhirapokil® 
but he p rted to distinguish that decision by observing that that was a case for 
recovery of stridhan also and clearly would not be covered by sectiom 2 of the Indian. 
Majority Act. With great ct to the learned Judge we do not think that this. 
is a fgir way of-distmguishing that decision. Though no doubt it appears from the 
narration of the facts that the suit was inter alia also for recovery of stridhana the 
reasoning of the learned Judges does not advert to this fact nor is it based on that 


circumstance..- ` yo 





I. (pio) Tg Maas. 3. (1990) LLR. 55 Bom. 160. 
2. (1941) ILR. 17 Lack. 572. 4 1948 Cal. 66. 
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* We have no hesitation’in expressing our respectful agreement with the decision 
ofour Court in Ithayi Umma v. Katrhirapokil Mamad!. There is nothing in the reason- 
ing of Madgavkar, J., in Ahmed Suleman v. Bai Fatma? nor of Akram, J., in Naksetan 
Bibi v. Habibar Rahman? which commends itself to us. On the plain reading of sec- 
tions 2 (a) and 3 of the Indian Majority Act and Order 32, rule 1, Civil Procedure 
Code, only one coaclusion ap to us to bs possible, zz., that a suit by a person 
who is a minor within the definition acdc section 3 of the Indian Majority 
Act cannot be instituted except by a next friend of the person. 

The learned District Munsif was therefore wrong in holding that the suit was 
properly ‘instituted. The petitioner before us, the defendant in the Court below 
tok out an application praying that the suit may be dismissed on account of this 
defect in the presentation. We do not think that it is proper to follow this course. 
We think that the proper course is to return the plaint as not having been properly 
presented. We direct the learned District Munsif to do so. The Civil ision 
Petitidn is to this extent allowed. There will be no order as to costs here and in the 
Court below. : 

VS. = Petition allowed in part, 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice MAAK, AND MR. JUSTICE SOMASUNDARAM. 


M. Rajarama Reddi .. Poetitioner.* 

Constitutia of Taia (1950h Aes oat ee an entire Act questionsd—Onus—Stats Prosecutor 
on the Criminal side if te seeking to u ils validity—Criminal Procedure Code (V of 1898), 
section 432—(Substituted by Act of 1951)}—Plea of ultra vires raised before Swhordinaie Comris— 
Reference when should be mads. 

Wiere: ai cntire Act ia called in questioni ee tliere is nó igation in the State Prose 
‘cutor on the Criminal side to file an vit at all seeking to uphold its idity and the onus is on 
the petitioner to satisfy the Court that the Act can for some prima jacis substantial reasons be chal- 
ienged in a Court of law. ' 


aggrieved x 
and to continue the until such application is admitted and the trial stayed. 

Petition praying that in the circumstances stated in the affidavit filed there- 
with the High Court will be pleased to order the transfer to its own file of C.C. 
No. 302 of 1950 on the file of the Additional First Class Magistrate, Cuddalore and 
on such ene to deal with the case in one of the ways specified in Article 228 of 
the Constitution or in the #lternative under any of the ways specified in section 526, 
Criminal Procedure Code. 

V. V. Srinivasa Atpangar, M. K. Nambiar and V. Devarajan for Petitioner. 

The Public Prosecutor (V. T. Rangaswami Aiyangar) for the State. 

The Order of the Court was made by 

Mack, 3.—This is a petition under Article 228 of the Constitution of 
Endia by the petitioner, has been ed in a criminal case, with an offence 
under section 3 (2) of the Essential Supplies (Temporary Powers) Act, dated 1gth 
November, 1946, and ey renewed, read with the Madras Foo I 
{Intensive a Order, 1948. ‘This application was admitted in 1950 and 
referred by one of us (Somasun: , J.) to a Bench for determination as to the 
correct procedure to be adopted in such, cases. ‘ 

The first point for determination is, whether the petitioner has satisfied 
ñs that a substantial question of law as to the interpretation of the Constitution is 
raised for determination. There is the broad allegation that the Essential Supplies 
(Temporary Powers) Act, 1946 is ultra vires. This is sought to be founded òn a 
defect in the order of the Taluk Supply Officer passed against the petitioner directing 
Leen ea Se A SA... aaa tama a ; 


T.L.R, 55 Bom. 160. 


i fioa LLR. g Mad. 248. 3- AIR. 1948 Cal, 66. 
a. (1990 oe 
+ . No. agar of 1950. 4th February, 1952. 
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him to supply at a fixed rate to the Government 239 bags of paddy. He is prose- 
cuted for failure to comply. It is urged that this order has not been notified, as 
it should have been under section g of the Essential Supplies (Temporary Powers) 
Act. We are unable to find any decision to support the view that such an order 
served on an individual requires any notification. Other types of orders under the 
Essential Supplies (Temporary Powers) Act involving the regulation of prices and’ 
so on are required to be notified in section 3, though the language used there did 
not peika differentiate and particularise orders to be notified. This has in 
view of some judicial decisions been now clarified by Act LXXII of 1950, section 
2 (1-A) which specifically says: $ 

i. made under sub-section (1) shall (e) in the case of an order of a nature or 

ieee ce oe oe ede ae oftcial quae ee Oe oe cae chan order atlecang 
an individual person, be served, on such person by clivering or tendering it to that person.” 


A preliminary point has been raised in this application on which, we think 
unnecessary time been taken, viz., that the Government have not filed an 
affidavit in reply to this petition and that failure to do so makes it difficult for ela- 
borate arguments to be addressed on the Constitutional issues involved. Our 
attention has been drawn to Khudu Prosad Bhakat y. State of West Bengal’, as authority 
for the ruling that in a petition under Article 226 of the Constitution, the State 
as the respondent, must comply with the normal procedure of filing proper affi- 
davits, particularly where the petitioner alleges mala fides against Government, 
and raises serious questions of fact, which it would be impossible to deal with unless 
the State is represented in the proceedings. With great respect, we are in complete 
agreement with that decision which contemplates petitions under Article 226. We 
are here dealing with Article 228, which is enti different and makes a specific 

- provision for cases, in which in a Subordinate Court a substantial question of law 
as to the interpretation of the Constitution is raised. We have no hesitation in 
saying that where an entire Act is called in question as ultra vires, there is no obli- 
gation on the State Prosecutor on the Criminal side to file an affidavit at all seeking 
to uphold its validity and the onus is on the pe oga to satisfy us under Article 228 
that there is a substantial question of law asto the in tation of the Constitution, 
in other words, that the Act can for some prima faqe substantial reasons be 
challenged in a Court of law. j 


So far as the validity of these Acts is concerned, our attention has been 
drawn to a recent decision in Crl. R.C. Nos. 989 to g91 and 1052 of 1951 by Rama- 
swami, J., sitting on the admission side—Malayandi Thevar, In re*, with which we are 
in agreement in which he considered a similar objection to the validity of clause 3 
of the Essential Supplies (Temporary Powers) Act and found a notification by the 
Collector under it to be valid. So far as the procedure to be followed is concerned. 
matters have been clarified by Act XXIV of 1951, dated 1st May, 1951, which 
substitutes a new section, section 432 for the old one. The legal position now is 
that a Subordinate Court should only make a reference to the High Court, when 
it is satisfied that a case pending before, it involves a real or substantial question 
as to the validity of any ko or lation. A mere plea that an Act is vires 
will not suffice. If it is not so satisfied it should go on with the-trial, leaving it 
to the ieved accused to move the High Court under Article 228, and to continue 
the trial until such an application is’ admitted and the trial stayed. We find no. 
substance in this petition, which we dismiss with a direction to the Magistrate to- 
give this case as expeditious a disposal as possible. 

Nega OS j = - Petition dismissed. 





I. (1951) 55 GW.N. 45. 2. (1952) 1 MLJ. 408. 


470 THE MADRAS LAW JOURNAL REPORTS, {1952 


Di IN THE HIGH COURT OF JUDICATURE AT, MADRAS. 
i ; PRESENT :—MR. Justick RAMASWAMI. 
‘S. Gopal Petitioner. * 
f Penal Code (XLV of 1860), section 504—Essentials of—Abuse of woman by arcused—Absence 
breach of peace—Relevancy. ve 
Section 504 of the Penal Code requires two essentials. There must be intentional insult 
-of a person and thereby due i to him or to her and secondly the person insulting must 
intend or imow it to be likely that such a provocation would cause judice to public peace. The 
‘offence may be committed under the section without the person y to commit the breach not 
being provoked. The mere forbearance of the person insulted is not sufficient to protect the 
‘offender. In a case where the itioner lost his temper and abused the complainant, a woman, 
: iat ie Gn ee section 504 were fulfilled in the case and the fact that the 
woman in the position of complainant not committed a breach of peace would not be material. 
Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the Sixth Presidency 
Magistrate, Court of Presidency Magistrates, Egmore, Madras, in C.C. No. 
4520 of 1950, dated 8th February, 1951. 


M. C. Sreedharan for the Petitioner. 


Narayanan Nair for State Prosecutor (S. Govind Stoaminathan) for the State. 
The Court made the following 


OrpDER.—The Criminal Revision Petitioner lost his temper and abused the 
complainant a woman in grossly abusive and deliberately insulting language, and 
the argument put forward on his behalf is that the essentials of the section have 
not been made out. I regret my inability to accept this contention. Section 504, 
Indian Penal Code, requires two essentials. There must be intentional insult ofa 
person and thereby due provocation to him or to her and secondly the person 
insulting must intend or know it to be likely that such provocation would cause 
prejudice to the public peace. But it has been laid down by a long line of decisions 
that the offence may be committed under the section without the person likely 
‘to commit the breach of peace being not provoked. In order to sustain the con- 
viction under this section it is sufficient for the complainant to prove that the abusive 
language was such as would ordinarily provoke the man or woman of his or 
her position to commit a breach ofthe peace. 


The mere forbearancé’of the person insulted being provoked is not sufficient 
to protect the offender. The only two points necessary are that the person insulted 
must be present and such insult must give provocation to the person so insulted 
then or soon after to comit a breach of the peace. In this case these requirements 
have been completely fulfilled and the fact that the woman in the position of the 
complainant has not committed a breach of the peace is certainly not material. 


‘Finally it was pointed out that there is no finding of the Magistrate in regard 
to the elements of the offence committed. But it can be gathered from the concluding 
portion of the judgment of the learned Magistrate that in this case the prosecution 
evidence has proved the elements of the offence and he has convicted the accused 
accordingly. I do not say that it would not have been better if the learned Magis- 
trate has been a little more explicit. But this is far from saying that the learned 
Magistrate on the fundamental issue did not come to the right conclusion that 
the offence has been made out. - 


I therefore dismiss this petition. 


K.C. : — Petition dismissed. 





* Cri. R. G. No. 299 of 1951. a 14th November, 1951. 
(Cr. R. P. No. of 1951). ; 
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IN-THE HIGH COURT .OF JUDICATURE AT MADRAS. 
Present :—Mnr. P. V. RaJAMANNAR, Chief Justice, AND Mr. Justicg VENKATA- 
RAMA AYYAR. 


Nalluri Subbaiah , ..  Petitioner.* 
v. 
Nalluri Raghavulu and cthers f .. Respondents. 
Constitution of India , Article 226—Scepe of jurisdiction Court—iInterference with executive 
sons Ee a Ae die wade a 107, iain Cods. 


The High Court cannot be called to exercise its jurisdiction under Article 226 of the Consti- 

tution simply on an executive direction a Sub-Magistrate to the police to take a i action 
ander section 107, Criminal Procedure Code. 
» Petition praying that in the circumstances stated in the affidavit filed:therewith 
the High Conre will be pleased to issue a writ of certiorari calling fcr the, recerds 
relating to M.P. No. 18 or 1951, Stationary Sub-Magistrate’s Court, Ongcle and 
quash the directions issued tc the Circle Inspector and also direct by a writ of 
mandamus the issue cf a restraint order agairst the respondents berein, the respond- 
ents in the said M.P. No. 18 of 1951 so as not to iuterfere with the exercise of the 
p< titioner’s rights of worship and proccssion on the occasion of individual Kolupulu 
which he intends to perform. 


D. Munikanniah and R. D. Indrasenan for Petitioner. 
A. Raghavaiah for Respondents. 


The Court made the followmg - 

Orper.—Tbis application is thoroughly misconceived. The petitioner himself 
filed an application before the Stationary Sub-Magistrate, Ong le, for an order 
under section 144 of the Code of Criminal Procedure, basing it on an alleged right 
in him to perform a certain festival. ‘The Magistrate considered that the petitioner 
had not shown any bona fide right on his part and therefore rejected his application. 
After he had disposed of that application, he directed a copy of his order to be sent 
to the Circle Inspector of Police who was requested to institute proceedings under 
secticn 107 of the Code of Criminal Procedure against the petitioner, if he intended 
to exercise the right which was claimed by him. - 


We do not underatand how we can interfer at this stage under Article 226 
of the Constitution. If and when proceedings under section 10 of the Code of 
Criminal Procedure are instituted against the petitiones, he will have the right te 
defend himself, and if, as the learned counsel fcr the pstitioner says, he has clear 
authority for the position that section 107 would not be applicable to the case, then 
he might be successful in the proceedings. We certainly cannot be called upon 
to exercise cur jurisdiction undcr Article 226 of the Constitution, simply on an 
executive direction by the Stationary Sub Magina te to the police to take a parti- 
cular action under section 107, Criminal Procedure Code. . The order of the Magis- 
trate does not certainly purport to decide finally the right of the petitioner. t 
will be a matter to be ultimately decided by a Civil Court. The application is 
dismissed with costs. Advocate’s fee is Rs. 50 (fifty). 

V.S. Application dismissed. 





*Writ Petition No. 343 of 1951. . . 98th November, 1951. 
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IN THE HIGH COURT OF JUDICATURE AT. MADRAS. ` 
. PRESENT :—Mnr. ‘Justice Sussa Rao. 
Matlapudi Janardana Rao .. Petttionsr.* 


v. ; 
Yanduri Venkata Subba Rao and another .. Respondents. 
Madras Buildings (Lease ond Rent Act (XXV of 1 , section 4—Fair reat fixed on application 
b seat “Seed Seco by a ee 949) $ 
Under the provisions gf ns ar ial pandin (Lease trol a tenant 
had filed an application for fixing fair rent on w i She tthe L E P 
application for the same relief for fixing the fair rent a second time. 2 
Petition praying that in the circumstances stated in the affidavit filed therewith ' 
the High Court alt be Pleased to issue a writ of certiorari calling for the records 
in C.1M.A. No. 58 of 1950, Court of the Second Additional Subordinate Judge, 
Vijayawada, against H.R.C. No. 410 of 1 9, on the file of the Rent Controller, 
and to quash the order cf the said Court of the Second Additional Subor- 
dinate Judge, Vijayawada. . 
N. V. B. Sankara Rao for Petitioner. 
A. Sambasiva Rao and P. Raja Rao for Respondents. 
The Court made the following 
Orver.—This is an application for issuing a writ of certiorari to quash the 
order of the learned Subordinate Judge of Taada made in appeal against 
the order cf the Rent Controller. The petitioner had been a tenant ofi the respond- 
ents since 1940. He filed an application before the Rent Controller, H.R.C. 
No. 153 of 1947 in 1947 for fixation ofa fair rent. That application was disposed. 
of by an order, dated 14th Novembe?, 1947 and the Rent Controller held that the 
rent of Rs. 20 per month was a fair rent. He preferred an appeal against the said 
order in Mis. A. S. No. 216 of 1947. But that appeal was not p as the matter 
was settled between the parties. In the present application he asked the Rent 
Controller to fix a fair rent of about Rs. 4 or Rs. 5 per month on the ground that 
the rent paid by him was very excessive. When that application came up for disposal! 
before the Rent Controller, the landlord did not appear and he was declared ex 
parts, After taking the evidence of the petitioner, the Rent Controller fixed the 
“ fair rent at a sum of Rs. 20 per month. The petitioner preferred an ap to the 
learned Subordinate Judge of VijaydWada. The learned Suborainate fudge held 
that as the fair rent wad fixed in the’ previous application, the present application. 
was not maintainable. I4 case the application was “maintamable, he thought 
that a sum, not more than Rs. 6 per aces would be the fair rent. The petitioner 
filed this writ to quash that order. Mr. Sankara Rao raised before me two poirts,. 
(1) that the species Court had no jurisdiction to admit fresh evidence in the 
appeal and (2) that the second application was not maintainable. A 
of th judgment discloses that in the appeal, the respondent filed Exhibits Br and 
B-2. ibit B-r is the order made by the Rent Controller and Exhibit B-2 is the 
certified copy of the memorandum of appeal against that order. In the affidavit 
filed before me, the petitioner stated that the appellate Court had no jurisdiction 
to admit additional evidence at the appellate stage and that no notice of the appli- 
cation was given to him. A perusal of the judgment does not show that either of 
these two objections were raised before the learned Subordinate Judge ; nor does. 
the affidavit state that such objections were raised but the learned Subordinate 
Judge disallowed them. In the absence of such allegation in the affidavit and in 
the absence of any such contention having been raised before the learned Subordinate 
Judge I do not feel I am justified ia allowing the petitioner to raise this question 
for the first time in a writ of certiorari. 
The next question is whether, when the Rent Controller fixed a fair rent on 
an application filed by the tenant, the tenant can file another application for the 
— Eee 
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same relief. Section 4 of the Madras Buildings (Lease and Rent Control) Act of: 
1949 prescribes the procedure for fixing the fair rent. It also narrates the consi- 
derations, to which thé Rent Controller will have due regard in fixing the fair rent. 
The Act gives an appeal to the Small Cause Judge against that . It makes 
a provision for the increase of rent under certain contingencies, viz., if the landlord 
made an addition, improvement or -alteratign to the building. . Section 5 also 
provides an enquiry in case there is a dispute between the landlord and the tenant 
in respect of the reasonableness of enhancement ; but no provision has been made 
either for ae second application for fixing a fair rent or for reducing the rent 
already fixed the Rent Controller. The Legislature realising this in 
the Act has added sub-section (2) to section 5 which reads : 
- Where after a fair rent of a building has been fixed un“er this Act there is a decrease or 
diminuiicn in the accommodation or amenities provided the tenant may claim a reduciion in the 
fair rent as so fixed.” 
This sub-section obviously cannot apply to an application that was made prior to 
the introduction of the amendment. Further the present application was not 
filed on the basis that there was a decrease or diminution in the accommodation 
or amenities provided by the landlord. This application was filed i oring the 
previous application for the same reli¢f, I am therefore of opinion on a fair reading 
of the provisions of the Act that under the Act a tenant cannot file another appli- 
cation for the same relief for fixing the fair rent. The order of the lower Coutr is 
correct. This application is therefore dismissed with costs—advocate’s fee Rs. 50. 
V.S. — Application dismissed 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. ; 


Present :—Mnr. Justice BASHEER AHMED SAYEED. 


Paramasivam Pillai .. Petitioner" 
v. 
Adilakshmi Ammal and others .. Respondents. $ 
Ciril Procedure Code (V of » Order 1, rele j}—Srit partition i propertier— 
RS tue ee oe ae a ed VRELI , 


The construction of the language of rule 10 (2) of Order 1, Civil Procedure- Code, should be as. 
Bberal snd ss vide ja posibi and shoul not ie ceniris ee ies involved in the suit. 
but the attempt be always to make parties all may be necessary in order that 
there-might be a final and complete adjudication of the pointy involved in the suit. 


NY hero m a fuit fot partition of joint family property a stranger claims some of the items in dispute» 
in his own absolute right he can be added as a because the Court has to come to a decision. 
whether those would be available or not partition and for that purpose the stranger 
would have to the Court 


Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the order of the Court of the Subordinate Judge, Vellore, dated 
4th Marth, 1951, in I.A. No. 80 of 1951 in O.S. No. 60 of 1949. 

K. V. Ramachandra Aiyar for Petitioner. 

G. R. Fagadisan for Respondents. 

.The Court delivered the following y/ 8 

Jovowenr.—This is a petition against the order of the learned Subordinate- 
Judge, Vellore, impleading a third party who wanted to come on record as the real’ 
owner of some of the properties involved in the suit. ` 

The suit was for pun of the joint family properties. ` Among the suit. 

-properties items g to 18 are said to be properties owned in his absolute right by 
the sixth defendant, the son-in-law of the joint family. These properties are ciated 
by the third who wanted to be impleaded as a party-defendant as belonging” 
toher. The learned Subordinate Judge held that it was necessary under Order 1, 
rule 10, Civil Procedure Code, to completely and effectively adjudictite the ques- 
tions involved in the suit that the third party should be added as a party- 
defendant. Against that order is the present revision petition. 


a. R. P. No. 576 of 1951. 1gth December, 1951. 
61 ae 


Mt 
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31 Mr’ Ramachandra Atyar appearing for the sixth defendant, who is the’ peti- 
tioner herein, contends that the Setitioner-first defendant cannot be a proper 
or necessary party to the suit. He also points out tc the fact that the sixth deftndant 
has himself filed another suit against the respondent hercin’ in another Court for 
declaring his title to the properties and also for an injunction restraining the first 
respondent from interfering with his possession. That suit is still pending, though 
an interim injunction was ordered’ against the present first respondent. The 
- Claim of the first mdent is thatcshe is the real owner of the properties which 
‘have been p benami in the namc of the sixth defendant, and that since 

` she is the real and legal owner of the propcrtics and since the partition suit involves 
an adjudication as to whether these propertics themselves are part of the joint 
family properties or not, she should be present in Court before any final adjudication 

. takes place affecting her rights to the said properties. Mr. Ramachandra Atyar 
has invited my attention, m support of his contention that the first respondent 
cannot be a necessary or proper party to the suit, to the decisions in Nilakanta Iper 
v. Ramanarayana Iyer!, Chidambaram Chettiar v. Subramaniam Chsitiar® and Palaniswamt 
‘Chettiar v. Komara Chettiar*, In my view the facts in the cases relied on by the 
learned counsel for the petitioner are easily distinguishable from the facts that 
-obtain in the present Civil Revision Petition.. In this Civil Revision Petition the - 
«question involved is as to whether items g to 18 do or do not belong to the joint 
family and whether they are available or not for the purpose of division among the 
‘members of the joint family, who are entitled to the same. In order to decide 
whether these properties do or do not form part of the joint family assets and available 
‘for division among the heirs or claimants, whoever they are, it will be necessary 
‘to decide as to what exactly is the claim and title to the properties of the joint family. 
If the properties are claimed by third parties to belong to them, then the question 
involved in the suit for decision would also comprehend as to whether the properties 
-are really that of the joint family or that they belong to third parties, in which case 
the claimants, who may be third parties and who claim the properties in thcir own 
-absolute right, will have to be before Court in order that a decision may be arrived 
-as to whether those properties are or are not to be included in the properties available 
for partition. In that view, I do not think that the right of this first respondent, 
-who is claiming an absolute title to items g to 18 and who is disputing the title of 
the sixth defendant to claim the said properties on the ground that he is only a 
benamidar, to be brought on record, could be resisted. It may be that the-sixth 
defendant claims these properties in his own right, but, in so far as the decision 
whether these properties will or will not be available for partition is concerned, the 
question involved will not be between the parties to the suit alone but also the 
‘stranger and other parties. In interpreting Order 1, rule 10 (2), Civil Procedure 
Code, it has been held that the construction of the language of the section should 
be as liberal and as wide as possible and should not be restricted merely to the 
“parties involved in the suit but that the attempt should be always to make parties 
-all persons who may be necessary in order that there might be a final and complete 
-adjudication cf the points involved in the suit. In that view I think the decisions 
relied upcn the learned coursel for the first respondent have a bearing on tho 
point involved in this Civil Revision Petition. Pitchayya +. Ratiammat, Ramaswami 
Chettiar v. Vellappa Chettiar’ and Sirarama Pillai v. Ganssaiath Pillai® certainly 
make it clear that it will be necessary, to effectively and completely adjudicate 
-and;settle all questions invclved in the suit, that all parties who claim ary title to 
the properties in suit should be bcfore the Court. Even so the decision of Patarjali 
‘Sastri, J., in Venjiappa v. Annamalai’? holding that a liberal interpretation should 
be put upov the larguage of Order 1, rule 10 (2), Civil Procedure Code, will apply 
to the facts of the present case. I therefore hold that what the learned Subordinate 
_Judge has dore is not in any way an error cf law or a wrong exercise of his jurisdiction 


I. (1 2 M.LJ. i 5. (1930) 60 M.L.J. 229. 
2. (1927) 53 MEJ. abo, E 6. AIR. 1995 Mad. 353. __ 
3- 1949 2 M.LJ. 568. 7. (1989) 2 M.L.T. 55. 
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in having allowed the petition of the respondent and added her as. a defendant 
in the suit. This petition is therefore dismissed and the order of the learned Subor- 
dinate Judg. is upheld. ‘The petiticper will pay tre costs of the first -respondent 
in this Civil Revision- Petition. nS . Í 
V.S. i — wa f ` Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice CHANDRA REDDI AND Mr: Justice RAMASWAMI. 


Bandi Peda Ramireddi RE .. Appellani* 
v. c : 
Tagaram Bichalu . : l .. Respondent. 
Civil Procedure Cade (V ef 1908), section 11 and Order 21, rude 63—Dacision in swit under Order 21, rule 
Dada id Dhe claimen! aiid kr gee Teri lapels as res judicata ifa subse- 
quent suit by the claimant against the representative in interest of fi in regard to the same property. 


ees aron ina suit under rder ar, imle 63, Civil Procedure Code, to which the claimant 
a parties regarding the title to the property in dispu 
Sell a fo us ew cutee det een claimant and tte i 
interest of the judgment-debtor where the title-of the same is in dispute as three i- 
site conditions laid down by the Privy Council in Mesni Bik: v..Tirloki Nath, (1931) 61 MLJ. 
196: L.R. 58 I.A. 158 : I.LR. 53 AIL rog (P.C.), for the applicability of the rule OF res fadesa as 
between co-defendants are satisfied. j 

Naanmhactariar V. Raghava Pedapa:hi, (1945) 2 MLL.J. 89: aoe (1946) Mad. 79 (F.B.), 

Second appeal preferred against the decree of the Subordinate Judge’s Court, 
Guntur, in A.S. No. 113 of 1946 pu‘ ferred against the decree of the District Munsif 
Court of Gurzala in O.S. Ne. 175 of 1947. 

P. Satyanarayana Raju and M. B. Rama Sarma for Appellant. 

Ch. Suryanarayana Rao for Respcndent. : 


The case coming on for hearing before Mr. Justice Subba Rao on 13th Decem- 


. ber, 1951, His Lordship made the fcllowmg 


% 


ORDER or REFERENCE TO A BENON. i 
The question in this scond appeal is oné of res judicata. The relevant fac 
nccessary to appreciate the question may te briefly narrated. 

“¢The plairt schedule property criginally belonged to one Khesim. His wife 
Yelli sld the same for a-sum of Ra. roo to the lar tiff, Tagaram Bichalu, under 
a sale deed, Exhibit P-1, dated 28th May, 1936. One.Gogireddi Narasamma 
as guardian cf her minor scr Vengayya filed O.S. No. 589 of 1936 or the filé cf the 
Ccurt of the District Munsif of Gurzala on promisscry notes alleged tc have been 
executed by Yell, and obtained a decres therem. The aforesaid property ‘was 
attached before judgmert and subsequertly a decree was passed in the suit. The 
plaintiff filed a claim petition, E.A. No.°378 of 1940, basing his title on the sale 
deed Exhibit P-1 in his favour. The claim petition was wed. The decree- 
holder filed O.S. No. 480 of 1941 for setting aside this claim order. To that suit the 
plaintiff was made the first defendant and Yelli, the second defendant: The 
second defendant was ex parts. The learned District Muisif held on the evidence 
that there was no necessity to sell the property, that the sale was not supported 
by consideration and -that it was-taken fraudulently only to avcid the t. due 
to the creditor. He alsc accepted the evidence adduced on the-sidle of the plaintiff 
that the second defendant continued to be in possession after the alleged sale. .In 
short, the finding of the District Munsif was that the sale deed was executed nomi- 
nally to defraud the rights of the decrec-holder. It appears that, after the said 
judgment, the decree in O.S. No: 589 of 1936 was arai th. plaintiff deposi- 
ting the decree amount in Court on 22nd June, 1945. e plamtiff thereupon 
filed O.S. No. 175 of 1945 on the file of the Court of the District Munsif of Gurzala 
for a declaration of his right to the suit property and for an injunction restraining 
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cthe defendants from interfering with the plaintiff’s possession. The defendant 
in the present suit claims to have purchased property from Yelli under Exhibit 
D-4, dated 2 mauan 1944. The learned District Munsif held on the evidénce 
that the sale d , dated 28th May, 1936, executed by Yelli in favour of the plaintiff 
was a nominal and sham transaction and that the sale ir favour of the defendant 
was true and supported by considegation. In the result, he dismissed the suit. 
In appeal, the learned Subordinate Judge of Guntur held that Exhibit P-1, the sale 
deed in favour of the plaintiff, was a bona fide transaction supported by considera- 
tic. When it was argued that ths finding given by the District Munsif in O.S. 
No. 480 of 1941 would preclude tl.c plaintiff, from re-asserting his titl im the present 
suit on the principle of res judicata, tne learned Subordinate Judge following the 
decision in Narasimhachariar v. Raghava Padayachi? held that it was not barred by 
res judicata. The first defendant preftrred the above second appeal. 


Two questions were raised before me: (1) that the finding cf the lower Court 
that Exhibit P-1 was bona jids and supported by consideration was wrong ; and 
(2) that the: plaintiff’s suit was barred tes judicata in view of the decision in 
O.S. No. 480 of 1941. we 

The first question is essentially one of aO and it is not permissible to canvass 
its correctness in a second appeal. I, therefore, accept the finding of the lower 
Court. i 


On the second question, the learned counsel for the appellant contended that. 
the finding of the learned District Munsif in O.S. No. 480 cf 1941 would operate 
as res judicata between the parties in the present suit as that decision between the 
defendants was necessary for giving relief to the plaintiff in that suit. As afore- 
said, the plaintiff in that suit was the creditor ; the first defendant was the present 
plaintiff and the second defendant was Yelli. The defendant in the present suit 
is claiming. under that Yelli The title of the suit property was in issue between 
the defendarts and that was necessary for giving relief to tbe creditor, for the creditor 
would be entitled to execute his decree only if the title of Yclli was established. 

suit would be dismissed if the first defendant’s title was recognised. ‘The scope 
ofuthe doctrine of res judicata between <v-defendants was stated in clear terms 
by the Judicial Committee in Munni Bibi v. Tirloki Nath*. The tacts in that case 
wert: In 1909 the holder of the decree against the app: llant’s father had sued 
for a declaraticn that he was entitled to execute the decree inst the hose ; 
he joined as defendants the appellant, who did not appear, and a Hindu female 
who then represented the estate which had since devolved upon the respondents. 
It was held therein that the decree could be executed inst the house. In 1919, 
the appelant brought the suit which went up to the Privy Council against the 

nd:nts claiming possessicn of the same house. The Judicial Committee 
held that the decision of the suit in 1909, the title to the house was res judicata 
in favour of the appellant as between her and her co-defendant, and the decree 
was €qually binding upon the respondents as reversionary heirs in the absence of 
prior that it was obtained by fraud or collusion. The principle was stated as 
ollows at page 111% + ' > 

“In such a case, therefore, three conditions are requisite : (1) There must be a conflict of interest 
Pe e Sete aa aad tui the aa beeen, this conflict in order to give the 
plaintif the relief he claims ; and the question between the defendants must have been finally 


oO 
Their Lordships applied the principle of res- judicata, notwithstanding the fact 
that one of the defendants was ex parte in the prior suit, The facts of the present 
case are similar to those found im the aforesaid decision. If the conditions laid 
down by the Judicial Committee are applied to the present case, it follows that the 
decision in O.S. No. 480 of 1941 would preclude the plaintiff from reagitating the 
question cf title on the principle cf res judicata. 5 : 
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But it was conterided that that judgment had no application to a case where 
the carlier decision was given in a claim suit, for it was said that the operation of 
such a.decision was only confined to that suit and to the execution proceedings 
in regard to which that suit was filed. For the said propositicn, reliance. was placed 
on the Full Bench decision in Narasimhachariat v. Raghava Padayachi!. In that case 
the question was whcther the order Sdjidmissing the objection preferred to 
an attachment under Order 21, rule 58, Civil Procedure Code, no suit having been 
filed under rule 63, would operate beyond the proceedings in’ execution of that 
particular decree. Though there was no Bibi suit in that case, the learned Judges 
made observations which would cover a case where such a suit also was filed. At 
page 88 Leach, C.J., observed : f ` . 

Subject to the operation of the doctrine of res judicata in any particular case, we hold that an 
order on a claim petition filed under Order 21, sue poo eee a suit fled under rule 6g does 
not extend beyond the execution of the decree which given rise tu those proceedings.” 
Horwill, J., applied the Full Bench decision to the following facts in Angathevan v. 
Natarajan Chettiar’. In the case befor: the learned Judge, a property was brought 
to sale in execution cf an earlier decree. In the execution proceedings the question 
arose whether the property in dispute was that the first defendant, or whether it 
was the property in which the thi defendant had a share which could be attached 
and sold in execution of the decree against him. It was held that the third defendant 
did have a share in the property. The same question arose ir execution of another 
decree. Horwill, J., relying upon the Full Bench decision held that it would not 
operate as res judicata. It is not clear from the facts stated in the judgment whether 

e previous question was decided: in a suit between the parties ; but from the 
observations made by the learned Judges it looks as if such a finding was giver in an 
earlier suit, for, the lama Judge says : 

. © Ttis, however, to decide whether the ordinary rule of res judicata between co- 
defendants would here apply ; it was held in Nerosimhechariar v. Raghava Padayachi? that a 


À whether 
claim suit operated as res judicata in proceedings in execution of another decree; but the learned Judges 
clearly felt 1t necessary to ide that estion in order to set at rest the conflicts and uncertainties 


arising out of the previous decisions. point was considered and the learned , Judges 
were of opinion that a claim suit, arising as it docs out of proceedings, has relationship only 
to the.particular decree that was ing executed.” 


Prima facie these observations a to me rather wide and-not warranted 
by the decision of the Full Bench. The Full Bench did not decide that section 11, 
Civil Procedure Code, was abrogated by some other principle of law ially appli- 
cable to suits filed to set aside claim orders. | Tadsed, the earned Judges took 
special care not.to entrench upon the principle of res’ judicata, when they stateg,as 
follows at page 88 : ; Si - 

“ Subject to the operation of doctrine of res j in particular we hold that an 
í on a claim peti filéd Order 21, nora dere in a goit under rule 63 does not 
extend beyond the execution of the decree which has given rise to thoed ” 

I am inclined to take the view, that the Full Bench decision is not in the way 
of my holding that the decision in-O.S. No. 480 of 1941 would operate as res 
jua But as this question is likely to arise frequently arid‘as the ies appear 
to be poor and heer vay wate ie position to dle a Letters tent App: 

. against my judgment, I think it is proper and advisable that this matter shouldbe 
referred to a Bench for the purpose of elucidating the scope of the Full Bench 
decision in Narasimhachariar v.. Raghava Padayachit.. I diereiore refer this sechnd 
appeal to a Bench. ; f py 

(Pursuant to an Order of Reference to the Bench by Subba Rao,-J., dated 18th 
J x a ae appeal coming on for hearing the Court delivered the following) 
u t - a Ae we oe eee Se Stee. eR ME Sod, 
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The Judgment of the Court was delivered by 


Chandra Reddi, 7.—The question referred to the Bench is whether a judgment 
rendered in an earlier suir filed under Order 21, rule 63 to which the claimant, the 
decree-holder, and judgment-debtors were impleaded as parties could operate as 
res judicata in a subsequent suit’ between the claimant and a representative in interest 
of the judgment-debtor. The facty,of the case are fully set out in the order of 
. reference ; but for an appreciation of the question involved in this case we may 

briefly state a few facts. The suit property originally belonged to one Khasim. 
Subsequent to his death his widow Yelli sold the same for a stated consideration 
of Rs. 100 to the plaintiff under Exhibit P-1, dated 28th May, 1936. A creditor 
of Yelli filed O.S. No. 589 of 1936 and obtained a decree. Prior to Judgment the 
suit property was attached when the plaintiff intervened with a claim based on 
Exhibit P-1. ‘This claim was allowed which led to the filing ofa suit by the creditor, 
O.S. No. 480 of 1941 for vacating the claim order. To that suit were impleaded 
not only the claimant, i.e., the present plaintiff, but the judgment-debtor as well. 
In the suit it was decided that the property continued to be that of Yelli despite 
Exhibit P-1 for the reason that Exhibit P-1 was a sham and nominal transaction - 
and was liable to be attacked. Consequent ypon this decision Yelli sold the pro- 
perty to the defendant for a stated consideration of Rs. 300, a portion of which 
was for discharging the decree debt in O.S. No. 589 of 1936. Subsequently, i.e., 
on 22nd June, 1945, the present plaintiff deposited the decree amount into Court. 
But as already the decree was discharged, the amount deposited by the present 
plaintiff was not utilised and he was informed of the same. Consequently the 
plaintiff has filed this suit for a declaration of his title and for an injunction res- 
training the defendant from interfering with his possession. 


The defendant filed a written statement contending inter alia that the finding 
that the property continued to be that of Yelli was res judicata, that Exhibit P-1 
was a sham and nominal transaction and would not therefore bind him and hence 
his sale had a priority over that of the plaintiff. ve 

d? Fhe trial Court dismissed the suit accepting the defence. On a the 
Subordinate Judge of Guntur reversed the finding of the trial Court and decreed 
the suit holding that the sale in favour of the plaintiff was a bona fide transaction. 
The Subordinate Judge negatived the contention urged on behalf of the defendant 
in support of the judgment that the decision in O.S. No. 480 of 1941 operated as 
res judicata. In support of its view that it did not operate as res judicata the lower 
ap te Court relied on a ruling of a Full Bench of this Court in Narasimhachariar 
v. Raghava Padayachi1. The defendant who is aggrieved by the judgment and decree 
of the lower appellate Court has preferred this second appeal. 


‘to When the matter came on for hearing before Subba Rao, J., after deciding 
that the finding of the lower appellate Court that Exhibit P-1 was not a aham and 
nominal transaction but was a bona fide one was binding upon the second appellate 
Court, he referred the matter to a Bench as he was of opinion that the question stat- 
ed above was of considerable importance and in view of a ruling of Horwill, J. im 

v. Natarajan Chettiar’. The learned Judge was inclined to di with 
Horwill, J., and take, the view that the decision in the earlier suit wo operate 
as res judicata in the present suit. However he referred the matter to a Bench 
as he. thought that an authoritative ruling should be given on this question. There- 
fore the point for consideration in this second appeal is whether the present suit 
is affected by the doctrine of res judicata in view of the finding in O.S. No. 480 of 
1941 that the transaction evidenced by Exhibit P-1 was not a genuine one. ` 
The principle of res judicata as applicable to co-defendants is laid down by the 
Judicial Committee of the Privy Connel tersely in Munni Bibi v. Tirloki Nath®. 
In that case the property, a house in Agra which formed the subject-matter of 
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decision by the Judicial Committee, originally belonged to one Joti Prasad, his wife 
being one M di. - They had two sons by name Bishamber Nath and Amar 
- Nath and two daughters, Ratan Dci and Kashi. .Prior to his death Joti gifted 
this property to his wife ; but this was not accompanied by possession. In the 
ition between the two sons of Joti after his death, they treated the property 
in dispute. as a partible asset ignoring the gift deed in favour of their mother and ‘the 
property was tted to the share of Amar Nath. -The latter who was very much 
involved in debts subjected all his properties including the house in question to a 
mortgage and on the foot of that mortgagč"a decree was obtained. There were 
various proceedings in respect of this property and it is not necessary to allude to 
all of them. Suffice it to say that by 1908 the pope happened to be in the 
possession of a donee from one of the dinehke ofM di, the root of title being 
the gift deed in favour of Mukhandi. In or about the year 1908 an assignee of a 
decree against Amar Nath proceeded to attach the property-as belonging to Amar 
Nath. ‘The person in possession of the property objected to the attachment and the 
objection was allowed. Thereupon, ‘the assignee decree-holder instituted a suit 
for setting aside the summary order and for a declaration of his right to proceed 
against the property in question in extcution of his decree. To this suit were added 
as parties not only the heirs of Mukhandi but also the daughter of Amar Nath, 
Munri Bibi, both Amar Nath-and his widow having been dead by that time. The 
claim of the decree-holder to procted against the properties was upheld and the 
suit was decreed. But the pro was nct allowed to be gold in execution as one 
of the maternal grandsons of Mukhandi discharged the decree. . Subsequently 
` Munni Bibi, the daughter of Amar Nath, instituted a suit-for a declaration that 
that was the property of Amar Nath and for recovery thereof. One of the questions 
that arose for consideration was whether the decision in the earlier suit that the 
property was that of Amar Nath and that the heirs of Mukhandj had no title thereto 
operated as res judicata or not. Their Lordships decided that it operated as res ` 
judicata. For judging whether a decision was res judicata as between co-defendants 
or not their Lordships propounded three tests: (1) There must be a conflict of 
interest between the defendants concerned, (2) it must be necessary to decide this 
conflict in order to give the plaintiff the relief he claims, and (3) the quéstion. 
between the defendants must have been finally decided. As their Lordships tholight 
that that'case satisfied all the three tests requisite for the decision that it opefated 
as mt judicata, they held that the judgment in the carlier suit operated as res judicata. 
In coming tc the conclusion that it operated as res judicata thcir Lordships relied 
upon the dictum laid down by Wigram, V.C., in Cottingham v. Earl of Shrewsbury’ : 
— “Tf a plaintiff cannot get at his right without trying and de ‘a case between. 
se ae na inet eh ned ot eb er 
to. the, plaintiff not require Or involve w decision. of any case bowen manane oly. 
defendants will not be as between each other by any proceeding which may be necessary only 
to the decree the plaintiff obtains,” . ` 2 WE 


In our opinion the present matter comes within the scope cf the ruling in Munai `~ 
Bibi v. Tirloki Nath”. i Seals 


As in the lower ap te Court, here Mr. Suryanarayad' Rac, learned counsel 
for the respondent, relied on a decision cf the Full Bench in Narastmhachariar v. 
Raghava Padayacki*. We shall now examine that ruling to sec if it hclps thy respond- 
ctts in any way. There in a suit on a mortgage, a personal derri e was given st 
the mortgag.r and in executicn of the personal decree some properties were attatchid 
as belonging to the mortgagor. The mortgagor’s brotbers filed a petition claiming 
the pro as their own. The claim was allowed, but as the decree was othér- 
wise satisfied, the decree-holder did not take any steps to vacate the summary order. 
Subsequently in execution of another mortgage decree obtained against the same 
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judgment-debtor, the same properties happened to be attached as EI operties 
belonging to him. His brothers again preferred a claim to these properties. The 
question arose whether the order in the claim proceedings that the property did not - 
belong to the judgment-debtcr operated as res judicata. The Full Berch decided 
that the rule of red judieate has no application to that case for the reason that an order 
under Order 21, rule 58 was conclusive only in respect of execution of a decree 
which has given rise to the aT The learned Judges thought that the 
conclusiveness attached only to the rights worked out in pursuance of attachment 
ir execution of the decree and did not extend beyond the execution of the decree 
giving risc to those proceedings. In that view thcy overruled the decision of a 
Bench of this Court in Singariah Chetty v. Chinnabbi!. Referring to Kumara í c 
v. Thevaraya Reddi3, which doubted the correctness of Singariah Chetiy v. Chinnabbi1, 
the learned Chief Justice who delivered the judgment on behalf of the Full Bench 
observed as follows : i j aa 
“ The opini Rams - in Kumara Goundan v. Thevaraya Reddi*, that the fili 
af anit under Onicear, ile G4 wake all OO dilercace cant be ee wit qualltcation” 
It is conclusive between the ies to the suit or their representatives so far as the execution of the 
particular decree is concerned ; but, where the property is sold in execution proceedings arising out 
of an entirely different decree, the claimant will not be precluded from setting up his title as against 
a stranger purchaser.” : . 
i It is these observations that have given rise to the contention that a decision . 
given in a suit under Order 21, rule 63 would not operate as res judicata in a subse- 
quent suit based on an entirely different cause of action and which also formed the 
basis of the ruling in Angathevan y. Natarojan Chetit®. In that case a decree-nolder 
attached certain prcopercy as belonging to the judgment-debtor. The property 
attached was claimed by a third party as belonging tc him exclusively which resulted 
in the claim being’allowed. Thereupon the decree-holdcr seems to have instituted 
a suit for setting aside the summary oraer. In the suit a decisior was given tnat 
the judgmeat-debtor has a share in the property, it being the pro of the jcint 
family and so liable to be sold in execution of the decree. In a subsequent suit the 
same question arose in execution of arctner decrec. Waoen the matter came up 
in second appeal to this Court Horwill, J., relying on Narastmhachariar v? Raghava 
Padayachi’ held that it did not operate as res judicata. The learned Judge expressed 
the opinion that that case was governed by Narasimhachariar v. Raghava Padayachi* 
though in Narasimhachariar v. Raghava Padapachi* there was co suit under Order 21, 
tule 63 to vacate the summary order. He remarked : Be i 
“Te is true that it was not for the Full Bench in Narasimhackariar v. Ragkava Padayechi* 


suit operated proceedings 
of another decree ; a tke learned Judges dearly fli ik nesar, to decide that question in order 
to sct at rest the conflicts and uncertainties arising out of previous decisions. The point was carefully 
considered, and the learned J were of opinion that a claim suit, arising as it does out of claim 
protéedings, has relationship only to the particular decree that was being executed.” ž : 
We do not think that the observations in Narasimhachariar v. Raghava Padapachi*, 
lend themselves to the interpretation that in no case will the decision given in a 
suit under Order 21, rule 63 with reference to title to property would operate as 
res judicata in a subsequent suit, That this is so is clear from the observations cf the 
learned Judges at page 88 of the same report : i 
- “ Subject to the operation of the doctrine of res j in i j we hold that an 
order on Tan petibon filed under Chen ln eat er ci ee 63 
does.not extend beyond the execution of the decree which has given rise to those proceedings.” . ` 
It is clear from this statement cf law that the learned Judges did not intend to lay 
down that in no case would the doctrine of res judicata apply to a decision given 
under Order 21, rule 63. The earlier observations must be understood in the 
et of this later statemert of law contained in the same judgment and we may 
it that the former related to a case where the rule of res judicata would have 





. 1. (1920) 40 M.LJ. 7: ILR. 44 Mad. 3- (ras) 2 M.LJ. 189. 
` I : 
(F. 


i err MLJ. LLR. (1946) Mad. 
a. (1924) 48 M.LJ. 616. è arbo? s 3 eee: fe 
jm, 


EJ. INDIAN METAL AND MET. OORPN. 2» INDUSTRIAL TRIBUNAL, MADRAS, 481 


no application, as for instance, in a suit instituted -by the claimant or by the decree- 
holder; the judgmént-debtor was not made a party and the right was only between 
the claimant and the decree-holder. Viewed in that light we think there- is ‘no 
conflict: between the two statements of law contained in the same judgment, We 
should not assume that the learned Judges laid down a conflicting dicta, - 
In these circumstances in our judgment the decision-in Narasimhachanar, v. 
: hava Padayachi! is not in any way conflicting with the ruling in Munai Bibi v. 
Tirloki Nath* and does not carry the respondent very far. In our opinion the judg- 
ment given in the earlier suit under Order 21, rule 6g would operate as res judicata 
as between co-defendants provided the three requisite conditions for the appli- 
cability of the rule of res judicata mentioned above are satisfied. In these circum- 
stances we answer the reference in the affirmative and direct the dismissal of the 
suit. This is a fit case in which we should direct each party to bear his own costs 
throughout. : i i 
O WS. 7 T ` Appeal allowed. 


IN.THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :—MR. P. V. RAJAMANNAR, Chief Justices AND Mr. JUSTICE VENKATA- 
RAMA AYYAR. i a 
The Indian Metal and Metallurgical Corporation : .. Petitions” 

Š D. : 

The Industrial Tribunal, Madras and another .  .. Respondents. 
. Constitution of India , Article Dispuiss Act (XIV; i i 
Sue das Tan ke E ee Boag A pal U a apt 
devon —Furisdiction of Government to refer the question for decision of the Tribunal. á ; 

The right conferred by Article 1g (1) (g) to carry on any business is not absolute. - Undeniably 
the State has got the right to regulate any busines, and it is not confined to ‘ public utility’ busi 

. The freedom of contract can to a certain extent be curtailed if such curtailment fs reasonable 


in the general interests of the public. But if a citiren has got a right to carry on business, it 
follows he must be at liberty not to carry it on if he so chooses. - . 


Industrial Tribunal cannot decide the jon whether an can close down his business. 
‘That question is outside the scope of i Act and the -reference by the 
was Juridiction and consequently award was 


‘~. ‘Petition under Article 226 of the Constitution of. India praying. that - in the 
*- circumstances stated in the affidavit filed therewith the High Court will be pleased 
to issue a, writ calling for the records of ie prore upes a: T D. No. 5 of 1951, 
dated 25th June, 1951, before the Industrial Tribunal, , published at page 21 
of the Fort St. George Gazetts, Madras, Supplement to Part I, dated 17th July, 1951. 


K. V. Venkatasubramaniam and R. Vaidyanathan for Petitioner. _ 
` The Advocate-General (V. K: Thiruvenkatachari) mstructed by V. P. Sarathy for 
the State Counsel (John Row) and K. Bashyam for Messrs. Arunachalam and 
Jagannatha Das for ndents. ; SSK 
p M.LJ. 89 : LLR. Mad. 2. Gr M.L.J. 196 1 ČR. 58 LA. 138 : 
wen ee ER A a EE a 
` Writ Petition No. a60 of 1951. + oe grd November, 1951. 
. Ga 
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The Court made the following - 

OrDER.—This is an application made under Article 226 of the Constitution 
to issue such directions, writs or orders as may be deemed appropriate to the case 
and in particular to call for the records of the proceedings in Industrial Dispute 
No. 5 of 1951 before the Industrial Tribunal, Madras, and to quash ape 
passed therein.and the reference on which it is based and pass such further or other 
orders as may be deemed fit. The petitioner is the Indian Metal and Metallur- 
gical Corporation, a partnership firm and the affidavit in support of the appli- 
cation has been filed by one of its partners. The firm carries on inter alia the bus 
ness of manufacture of brass, copper and aluminium sheets at Mettur. It has 
also a factory at Tondiarpet in where brass and stainless steel utensils are 
a mraciyeed: On grd February, 1951, the management put up a notice as 
follows :— - my 


tle to complete the erecton and alto et the shea (aw materia) ems our owe Fans Therefore, 
» 17th instant after the 14th day from to-day.” 
In pursuance of the said notice a further notice was put up om 16th February, 

1951, that payment of the wages due to the workmen would be made between, 
17th February and 19th February, and ently the time for disbursement 
was further extended, but most of the workers did not turn up to receive their wages, 
On 18th April, 1951, the Government by their Order MS. 1762 referred for adjudi- 
cation to Indaial Tribunal at Madras an industrial dispute to have 
arisen between the workers and the management of the petitioner Corporation, 
In the annexure to the order were set out the four matters in dispute, namely: 

1, Whether the clogure of the factory from 17th February, 1951, is justified ; 
`2, Whether any compensation is to be paid to the discharged workers ; 
3. Whether the discharged workers have preferential claim for re-employment 
at the time of the reopening of the factory; and: 

4, -. Whether the discharge of four workers, namely, P. A. Dilly, tumer ; T.D.. 
Balakrishnan, turner ; A. Raju, fitter ; and G, Vasudevan, fitter, is justified. = 
-> On notice from the Industrial Tribunal to the petitioner calling upon the peti~ 

tioner to present its statement after receipt of the workers’ statement, he petitioner 
filed a counter-affidavit demurring to the aera. and validity of the order of 
reference, the-jurisdiction of the Tribunal and canvassing the merits of the -case.- 
The management also sought to im the order of referente made by the Govern-~ 
ment by an application made to this Court, but this Court felt that there’ was not.. 
sufficient material for deciding the question and also expressed the view that the. 
petitioner ‘may advance its pleas before the Tribunal. The matter eventually 
came up before the Tribunal and the Tribunal after an inquiry made an award 
on 25th June, 1951, directing the payment-of all arrears of pay, etc., from 17th 
February, 1951, till they were taken back-to work to a-moiety of the personnel 
in the differant branches, the selection being determined in 'the strict seniority, _ 
the reinstatement of the remaining. personnel within a, period of four months after 
the publication of the award and also directing the reinstatement of A. Raju (fitter) 
as fom 7th February, 1951. „The Industrial Tribunal went into the question, 
whether the management was justified in closing the factory. He dealt with the 
several reasons put forward by the management for the closure. The first reason - 
put forward was that necessary raw materials were not available for continuing 
the work of the factory. . The Industrial Tribunal found that though it was difficult 
to get steel during the period, it was not impossible to do so and-that in any case, 
Hove wassullicient steel agailable with the company to carry on the-manufacture in- 
steel for some a Speman eatin Even ifthere’ was a comparable. shortage of 
brass in the local factory, the shortage could have been easily overcome through ` 
purchase in the-open market. The second reason was that it was necessary to. —_ 
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instal, various new machines. In the opinion of the Industrial Tribunal, the 
installation of new machines would hardly involve the: closure of a factory. The 
Tribunal also rejected the third reason that the management was justified in closing 
the factory and there could be no complaint by the workers as they were all tem- 
porary hands, The last reason was that-the factory was working at a loss, Tho 
certain extracts from the accounts were filed before the Tribunal to show that 
factory was working at a loss, the Tribunal held that prima facie the local factory 
should have earned a considerable pon mors pE Baye the Mettur factory 
was said to have resulted in heavy loss. He summed up his finding thus : 


“Tt is clear, therefore, that none of the reasons given by the M a 4 
brass to some extent 


‘The Industrial Tribunal did not go into the F whether the petitioner 
had an inherent and fundamental rigħt to close down the factory and it is this 
aspect that has been most strongly pressed before us The petitioner submits 
that the management could not m law be compelled to continue the business, 
if it did not desire to continue it and that the right of an employer to close his factory 
whenever he desires to do po ee ee ree e workmen to 
- and other benefits is part of the on of property guaranteed by Ta 
. Constitution, The employer cannot be fo to continue to run his factory ; 
nor can he be compelled to carry on his business to enable the workers to eam 
wages, so the argument ran. 
: The application was strongly opposed by the General Industrial Workers 
“Union representing the workers of the petitioner oe In the affidavit 
filed by the Secretary qf the Union, it was that the factory was closed down 
with the intention of putting down the workers and curbing their activities in 
forming an union of workers. They met the ga that the management could 
not be compelled to continue the busmess with the assertion that the management 
was wrong m thinking that in a Democratic Republic State the ent could 
throw out its workers at its whims and fancies and close down the factory to suit 
its convenience and pleasure. A preliminary objection was also taken to the 
maintainability of the application, because there was an appeal against the award 
to the Industrial te Tribunal. - Se 


There is no substance in the preliminary one a The appeal will obviously 
be confined to the merits of the case. We doubt if the Appellate Tribunal has the 
wer to declare the reference by the Government to be invalid or-to hold that 
dustrial. Disputes Act itself is invalid or-otherwise. In any event the question 
which has been raised before us, namely, whether the owner of a business can bė 
compelled to continue it against his will could not have been decided by the Appellate 
Tribunal. - eya 
` Mr. Venkatasubramania Aiyar, learned counsel for the petitioner, relied on 
rinciples of American Constitutional law ing on ŝi uestions. The 
fading decision of the Supreme Gourt is that in W Packing Co. v. Court of Industrial 
Relations1. The company was a corporation in the State of Kansas. i 
slaughtering hogs and cattle and p ing the meat for sale and shipment. Chad 
about 300 employees. ` More than half of its products were-packed and sold nd 
the State. ¢ president and secretary of the Meat Cutters Union filed a complaint 
with the Industrial Court, established under the Court of Industrial Relations 
Act, against the company respecting the wages its employces were iving. The 
Court made-an order dire an increase of wages. The qmpany re to. 
comply with th: order and the dustrig! Court then instituted mandamus proceed, 
ings in the Supreme Court of the State to compel compliance. That Court appointed 
a Commissioner who made.a.report, that the parse had lost heavily during the 
previous year and that there was no sufficient evi i 
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to the public from the controversy to justify action by the Industrial Court. The 
State Supreme Court overruled this report and held that the evidence showed a 
sufficient emergency and upheld the order of the Industrial Court and the validity 
of the Act. The Supreme Court of the United States reversed the judgment of the 
State Supreme Court. The opinion of the Court was delivered by Chief Justice 
Taft. He first pointed out that the necessary postulate of the Industrial Court Act 
was that the State representing the people was so much interested im their peace, 
health and comfort that it could compel those engaged in the manufacture of neces- 
sities like food and clothing and the production of fuel, whether owners or workers, 
to continue in their business and employment on terms fixed by an agency of the 
State, if they cannot agree. The Act therefore in essence curtailed the right of the 
‘employer on the one hand and of the employes on the other to contract about his 
affairs and this was part of the liberty of the individual protected by the guarantee 
of the due process Ja of the Fourteenth Amendment. This abridgment ot the 
liberty of the individual could only be justificd by exceptional circumstances. The 
uestion was whether there existed such circumstances, The argument on bebalf of 
e State ran on the following two lines : (1) the Act declared that the preparation of 
human food was affected by public interest and therefore the Legislature had power 
to regulate the business, (2) the power to regulate a business affected with a public 
interest extended to fixing wages and terms of employment to secure continuity of 
operation. In discussing the question, the learned Chief Justicc divided businesses 
said to be clothed witha public interest justifying some public regulation into three 
classes as follows :— 
‘1, Those which are carried on under the authority of a public grant of privileges which either 
or i the affirmathe duty of Ing R i 
Sorry imply impot the afisate duty of rendering public wave das 
g. Certain i as i the ic interest 

i few clan cae oe e eet a atta late at ee oc colonial 
for regulating all trades and callings. Such are those of the keepers of inns, cabs, and 


such, and have become ject i to same government regulation. They have come 
to Bold wich a pri ration to the pull cat tha &repermpoaed pon hem. In the language 
Ie per renee eee be aan corre e 
use, to to extent m : 
continuas to helon to lis peitate min, ob Gs be Gad cee Cee 
It is not necessary to refer at length to the learned Chief Justice’s discussion as to 
when a business could be said to be clothed with a public interest, as it was common 
ground before us that the business with which we are concerned in this case is not 
one such. But even in respect of such a business, he points out that 
“to say that a business is clothed with a public interest is not to determine what regulation 
may be permissible in view of the private rights of the owner.” 
Dealing with businesses which fall under the third head the learned Judge 
o i 
“ Tho ordinary producer, manufacturer'or shop-keeper may sell or not sell as he likes.” 
He cites with approval the following passage from the opinion in Munn v. Nänois? : 
“ Othe public a etree eee. A ye in which the public has an interest, be in 
; the P 
for the common to the extent of the interest he has thus created. He may withdraw his grant 
by discontinuing the use ; but so long as he maintains the use, he must submit to the control’ 


of that which it has ted to the public. I that, if operation appa ores 
use gran t i true i i 
continuous loss (Brooks Scanlon Ce. v. Reilread Commission"), it may give up its franchise aod iso ; 
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but, short of this, it must continue. Not so the owner when, changed conditions, his business 
becamea clothed wih a public interest. He may top af wil whether the busines be losing oF 
In the result the Court held that the Industrial Court Act in so far as it permits the 
fixing of wages in the plaintiff’s company, was in conflict with the Fourteenth 
Amendment, as it deprived it of its property and liberty of contract without due 
process of law. ` 


- In Dorchy v. Kansast, the principle of the decision in the o Sekine Co. case? 
was aea to the coal mines in the same Stats. It was held that the system of 
compulsory arbitration violated the Federal Constitution. In the second Wolf 
Packing Co. case?, the Supreme Court held that the Industrial Relations Act was 
unconstitutional in so far as it authorised an administrative board to fix hours of 
labour in industries relating to food, clothing and fuel as it was merely a system 
of compulsory arbitration for the settlement of labour disputes. The ju ent 
in this case affirmed once again the principles laid down in the first Wolff Packing 
Go. case*, It is sufficient to extract the following passage from the concluding 
part of the opinion in this case: 7 


rectness of the decisions in the Wolff Packing Co. case*-? which are cited without dis- 
approval in the course of the judgment in that case. But the question is how far 
e principles laid down in these American decisions can be applied to the present 
case which must be decided on the provisions of our Constitution as interpreted 
by us. The relevant provision is Article 19 (1) (g) which says that every citizen has 
a Tight to practise any profession or to carry on any occupation, trade or business. 
Clause (6) of the same Article confers power on the State to impose restrictions on 
this right. It would appear that so far as such restrictions are concerned, the only 
question to be determined under our Constitution is whether the restrictions are 
reasonable and in the interests of the general public. There is the further fact 
that our Constitution, unlike the Constitution of the United States, does not declare 
or recognise the freedom of contract. We therefore very much doubt if we can 
apply wholesale the American decisions to cases arising ‘under our Constitution. 
For instance we find it difficult to hold that a legislation fixing minimum hours 
of work or regulating the wages is unconstitutional in this country. 
Obviously the right conferred by Article 19 (1) (g) to carry on any business is 
not absolute. Undeniably, the State has got the right to regulate any business, 
and this right need not be confined to what we may call ‘“‘public utility businesses ”” 
only. Businesses which are likely to prove dangerous to public safety or public 
health may be subjected to severe restrictive tions, as for instance, the manu- 
facture and sale of ammunition. Inasmuch as the general public would be interested 
even in a private business in the sense that the eral_public is the ultimate object 
of service and supply, the State may impose conditions in the interests of the general 
public subject to which only any business could be carried on. We think it is 
equally clear that in the interests of a large section of the public, namely, industrial 
workers, Legislature may provide, whether’ directly or indirectly thro adminis- 
trative bodies for the fixing of reasonable and adequate wages and generally 
regulate the conditions of service. The Industrial Disputes Act is evidently such a 
piece of legislation. We fail to see how the Act as such and im toto can be held 
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to be void as being inconsistent with the Constitution. In the absence ofa guarantee 
of the freedom of contract, we do not think it unreasonable to presume that the free- 
dom of contract can, to a certain extent, be curtailed if such curtailment is reason- 
able and in the general interests of the general public. This may be necessary 
in regard to the relationship between the employer and employees in a large 
industrial concern, where it is clear that the contracting parties, namely, the employer 
and the employee do not stand on the same level. z 


In this case, however, we are concerned with a much narrower question, 
namely, whether an award made-by the Industrial Tribunal appointed under 
. the Industrial Disputes Act and published by-the Government in accordance with 
the provisions cf the Act can direct the management of an industry to continue to 
carry on any business against their wil. Ifa citizen has got a right to carry on busi- 
ness, we think it follows that, he must be at liberty not to carry it on if he so chooses. 
A person can no more be compelled to carry on a business than a person can be 
compelled to acquire or hold property. A person with money can certainly dispose 
of it as he pleases. He may invest it cr part of it in running a business, but he need 
not. He can invest it in other ways or he may keep the money idle. Mr. Bhashyam 
‘was really unable to convince us how any one can be compelled to carry on a busi- 
„ness against his will and yet be said to enjoy a right to carry on a business, 

We do not wish to say anything regarding industries which come within the 
definition cf ‘‘ public utility services ” in section 2 (n) of the Industrial Disputes 
Act. From the ccnstitutional standpoint cf view, it 1s arguable if a mire decla- 
ration by the Legislature that a particular business or occupation is a public utility 
service would be conclusivi on the question whether it can in law be brought under 
that category. We are also not dealing with businesses or industries which have 
been commenced with the ial help rendered to them by the Government and 
which have received special benefit from the Government. It may be that in such 
cases the private owner may be conipelled to continue the business unless he is 
willing to surrender the rights and privileges conferred on him by the 
Government and compensates the Government for the loss sustained by them by 
a stoppage of the business. We are here concerned with a business which is admit- 
tedly not a public utility service and which has not received any special consideration 
from the Government. Even assuming that indir ctly the public have a sort 
of interest in this business, such interest would last only so long as a business is 
continued. On this point we follow with great respect the observations that fell 
from Chief Justice Taft in the first Wolff Packing Company case!, Mr: Bhashyam 
who appeared for the workers was unable to support his contention by any authority. 
He relied more on the general features of the economic system which throws the 
employee at the mercy of the employer. He referred to certain observations 
in National Labour Relations Board v.- Jones and Laughlin Steel Corporation®. But the 
decision in that case has not even a remote bearing on the facts of the case before 
us: What Chief Justice Hughes says about the position of employees is unexcep~ 
tionable. With great respect we agree with him— 


~ that a single employee was helples in dealing 


arbitrary and unfair treatment ; t union was esential to give labourers opportunity to deal on 
an equality with their employer.” f 

This is truc, but it does not follow, because several employees may be thrown out of 
employment, the employer can be compelled to on a business. We also agree | 
with Mr. Bhashyam that the State has an undoubted power to regulate the carryin 
on of a business or the running of an industry ; but regulation is one thing an 
compulsion to on a business is quite another. Logically, according to the 
argument of Mr. Bhashyam there is nothing to prevent the State compelling any 
Person with money to commence a new business to provide employment for several 


unemployed persons. -- .- -.-- - oe = 
I. 262 U.S. 522: 67 LE. 1103. g. gor US. 1: 81 L.E. 893. 
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We hold therefore that the award in so far as it directs the petitioner to continue 
to carry on the business is void as it is inconsistent with the Constitution. 


In this view, it is not n to embark on an enquiry as to whether the 
titioner had proper grounds for deciding to close down the factory temporarily. 
¢ do not think it is open to us to canvass the grounds which prompted the owner 

to discontinue the business. The ground may be actual loss or apprehended loss. 
It may equally be disinclination to run the risk of running the business. Mr. 
Bhashyam asserted that even ifan employer bona fide decides to close down the busi- 
ness, because he does not want to continue it, he cannot be Pome to do 80. 
We cannot agree with him, and his contention is not supported by any authority. 


Apart from this constitutional aspect, we are also inclined to hold that the 
question whether an employer could or could not close down a business perma- 
nently or temporarily falls outside the purview of the Industrial Disputes Act. No 
doubt the term “‘ Industrial dispute ” has been very widely defined in section 2 (k) 
cf the Act; but it appears to be clear to us that the definition of an “industrial 
dispute ” and the Act taken as a whole assume the continued existence of an indus- 

. The Act does deal with lock-outs and strikes, but Mr. Bhashyam ccnceded 
that there has been no-lock-out in this case and he made the concession rightly. In 
the case of a lock-out, the industry as such is not closed down even temporarily ; 
only particular workers are refused work. Closmg down a business even tempor- 
arily is distinct and different from a lock-out, just as the dincontinuance from 
service of an employee is not the same thing asa strike. While therefore theIndus- 
trial Tribunal got the jurisdiction to adjudicate on the question whether 
particular lock-out was justified or not, it cannot decide the question whether an 
employer can close down his business temporarily for an indefinite period or per- 
manently. There cannot be dispute strictly so-called between an employer and 
an employee as regards the continuance, of the business itself. This question was 
completely outside the Industrial Disputes Act, and we hold that the reference 
by the Government was without jurisdiction and consequently the award was bad. 


_ The application must be allowed and the award in so far as it directs the peti- 
tioner to continue to carry on the business and says that he had no right to close 
it must be quashed. There will be no order as to costs. 


We certify that the case involves a substantial question of law as to the inter- 
Pretation of the Constitution and in-particular Article 1g (1) (8). , 
V.P.S. e Application allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. . 
Present :—Mnr. Justiaz GOVINDA MENON AND MR, Justice RAMASWAMI GOUNDER. 


M. G. Narayanaswami Naidu and another .. Appellants* 
v 


M. Balasundaram Naidu and others .. Respondents. 
1o i Ra- ; of members of founder's family to seek redress in a Ciril Court tohara the trustee 


Even in the case of private trusts it is open to any member of the founder's family where his 
ights are impugned to seek redress in Courts of law. The public or beneficiaries have no manner 


the time roismanages or acts in breach of trust, it is a civil which i i and under 
bord ¢ Cf te Civil Pcie Gee Uae ae ice in Court for purpase of 

Appeals preferred against the decrees of the Court of the Subordinate Judge, 
Madurai, in O.S. No. 1 of 1946, dated 22nd February, 1947 and 5th July, 


1947, respectively, — : 





* Appeals Nos. 319 of 1947 and 799 of 1948. at ` g8th September, 1951. 
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P. S. Raghavarama Sastri and M. N. Narayanaswami for Appellants. 
E. Vinayaka Rao for Respondents. 
The Judgment of the Court was delivered by: 


. Govinda Menon, 7.—Both these appeals arise out of the decrees of the Sub- 
Court, Madura, in O.S. No.1 of 1946, wherein a preliminary decree for the framing 
of a scheme, after removing the appellant from the office of trustee was passed on 
22nd Fe , 1947 and A.S. No. 319 of 1947 is preferred against that decree. 
Against the scheme actually framed, A.S. No. 799 of 1948 has been filed and the 
two appeals were heard together. 

One Narayanaswami Naidu who died long ago created a disposition of property 
for the object of conducting a man padi in the town of Madurai and the person 
who conducts it now is the first defendant, who is Narayanaswami Naidu’s grandson, 
i.s., the son of Govindaswami Naidu, one of the sons of Narayanaswami Naidu 
by his second wife. The plaintiff in the lower Court is another grandson of Nara- 
yanaswami Naidu being the son of Venkataswami Naidu, the uncle of the first 
defendant. The other defendants are the descendants of Venkataswami Naidu. 
It is not necessary to set out in detail the relationship between the parties as the 
same is admitted and is found in the genealogical tree appended as Schedule B 
to the scheme. The history of this trust is set out in the judgment of this Court in 
A.S. No. 406 of 1943- : 

Dyring the procession in the month of Chitrai of the Kalla Alagar Deity from 
the Alagar hills to the Vaigai river, there are mandagapadis conducted by various. 
pious citizens on the route. Similarly during the month of Vaikasi the Koodal 
Alagar Deity is also taken in procession, and that procession also stops at various- 
mandapams on the route where poojas are offered. These are generally known as 
mandagapadis. The plaintiff’s case is that Narayanaswami Naidu created a trust 
of certain properties bar the p se of offering pooja when the aforesaid proces- 
sions take place and the first defendant, as the present trustee of those properties, 
is guilty of various acts of misappropriation, malfeasance and breach of trust, It 
was on that footing that the suit was Fled with the object of removing-the first defen- 
dant from the trusteeship and for the framing of a scheme. The recitals in the 
plaint as to how the trust came into existence are as follows. i 


Narayanaswami Naidu, the original ancestor, being a gentleman of consider- 
able status and of pious disposition, desired to provide a mandagapadi to receive 
God Sri Kalla Alagar during the Chitrai festival and Koodal Alagar during the 
Vaikasi festival every year. With that object he put up a stone mandapam now in 
existence in item 1 of the plaint schedule and constructed two shops shown as item 2 
in the plaint schedule. He endowed these items for the purpose of the mandagapads 
aforesaid and was conducting the mandagapadi charity in the mandapam in item 1 
from out of the income of items 1 and 2) The suit properties are therefore trust 
properties and are inalienable. They are a private ily trust in which the 
members of the family of the founder alone are interested and have the right of 
aise poi control, supervision, etc. ‘That this is a private trust has been con- 
firmed by various decisions the last of which was in A.S. No. 406 of 194 by this 
Court. The plaint proceeded to state that the first defendant has been aliberately 
mismanaging the trust and is guilty of misconduct and gross breach of trust. . 


The written statement of the first defendant while admitting that mandaga- 
padi has been carried on, denied that the properties were acquired or constructed 
with a view to dedicate them to any trust and that they have not been dedicated 
to any private trust by Narayanaswami Naidu at all and that there has been no 
such dedication of the entire mcome of the properties for the conduct of the plaint 
mentioned mandagapadi. The first defendant admitted that there was private 
worship in the man in item 1 of Gods Kalla Alagar and Koodal Alagar 
on the two days in the year during the Chitrai festival and Vaikasi festival but 
stated that this private worship did not last for more than three minutes and that 
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the amount necessary did not exceed Rs. 20 a year whereas the income from the 
properties would be Rs. 500 per annum. Such being the case the defence was. 
that there was no dedication whatever. The learned trial Judge found that the 
defence cannot be accepted and that there is a trust created for the purpose of 
performing the mandagapadis. The learned Judge also found that the first defen-- 
darit was guilty of breach of trust and removed him from office. . 


a ae as to ae private trust was created does not am of on 
serious doubt. The previous litigations regarding these properties have en 
in decisions that the trust is a private trust. In Exhibit P6, a judgment in S.A- 
No. 281 of 1896, Subramania Ayyar and Benson, JJ., found that the property was 
trust property. But the more recent decision is contained, as we have stated, in 
A.S. No. 406 of 1943. That arose out of O.S. No. 6 of 1942 on the file of the District 
Court of Madurai. The Hindu Religious Endowments Board, on the footing 
that the trust in question was’a public trust, framed a scheme for the management 
of the trust, whereupon the first defendant filed O.S. No. 6 of 1942 on the file of the 
District Court of Madura for setting aside the scheme on the ground that the pro- 
perties dedicated do not constitute an endowment of a public trust. The District. 
Judge dismissed the suit considering that the offerings made to a deity when installed 
in the manda in item I was a service connected with the temple and considered 
that the man padi was an integral part of the temple itself as it was performed. 
in the course of the festival. The High Court (Leach, C.J. and Clark, J.) after 
considering the evidence in the case as well as the decisions arrived at in previous 
litigations, came to the conclusion that the endowment in question is an endowment 
for a private trust and the public has no connection with it whatever. Though 
the first defendant alone among the present parties, was involved in the litigation 
and the plaintiff was not a party thereto, it should be deemcd as if the first defendant. 
represented the descendants of the founder when he contested the Endowments. 
Board and wanted a decision that the trust was a private trust. In any event 
according to the decision in Secretary of State v. Syed Ahmed Badshat, this judgment. 
has abundant evidentiary value and we have to pay attention to it. It is surprising: 
that after this decision the first defendant should have thought of oa the 
character of the trust at all. Though there is no deed of trust executed by Nara- 
yanaswami Naidu it is clear from Exhibit P-1, a power-of-attorney executed by him 
on 3rd May, 1857, in favour of his son Alagiriswami by his senior wife, that his 
intention was to create a trust. That document clearly states that he has constructed: 
the mandapam and chatram on the northern side of the Vaigai river and has built 
and set apart two substantial terraced shops existing in Madurai cast markets for 
the purpose of charity. It further states that Alagiriswami, from and out of the 
rent amount received from the two shops and from the’rent amount received from. 
the substantial terraced house and site lymg on the west of the tiled house to the 
_ east of his house, and also from out of the income got from the garden on the west 
of the mandapam, should manage the apis ea ira charity throughout 
the year receiving honours, etc. It is also sta t he kouli keep the necessary 
utensils and other materials for the purpose of the pooja. The last sentence in 
Exhibit P-1 is clearly to the effect that a trust has been created and it is as follows : 

“ After I bave arranged that the said charity should be conducted in common, since I think 
that the charity might shortly be endangered and since I believe that you being my eldest son, and 
honest, would, in accordance with my directions, conduct and mmprove the said: 
charity, this power-of-attorney has been executed by ine with consent.” 

There can be no doubt whatever that the intention of Narayanaswami Naidw 
was to create a trust for the purpose of conducting the mandagapadi. But the: 
argument of Mr. Rajagopala Aiyangar for the appellant is that the pes ead 
pooja which lasts only or about three minutes would cost only about Rs. 20 though 
the mcome from the a el Meanie eke according to the document is about Rs. 500: 
or Rs. 600. Therefore the counsel contends that there has been no dedi- 
cation of the entire income for this purpose. At the utmost all that could be said 





; t. (1921) 41 ML.J. 278: LLR. 44 Mad. 778 (FB.). 
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is that the income from the properties is charged with the duty of the performance 
of this mandagapadi and since there is no dedication of these properties for the trust, 
the suit cannot be maintained. Exhibit P-1 does not show that any part of the 
income should be utilised for any other purpose. It is clear that the author of the 
trust intended that the entire income should be utilised for the purpose of the two 
-mandagapadis. According to the learned counsel for the appellant, the manda- 
padi costs only about Rs, 20; but the evidence in the case is the other way. 
.W. 1, the plaintiff, deposes that during the time his father was performing the 
amandagapadis he used to invite relations and to spend about Rs. 600 to Rs. 700 
a year. It is common knowledge that a orice te does not mean only the 
performance of the pooja to the deity, but also includes the attendant and conse- 
quent feeding of the guests invited for the occasion and other expenses connected 
with the pooja. A poor man may perform a mandagapadi on a small scale but 
persons in affluent circumstances like the parties to these appeals would not think 
of conducting a mandagapadi on a scanty and meagre scale of R. 20. We can take 
judicial notice of the fact that mandagapadis in Madura town conducted during 
the course of the procession of the Alagar and Koodal Alagar deities to the 
Vaigai river are performed by devotees in accordance with their status and position 
in life and the expenses would depend upon the wealth of the individual, We have 
no doubt whatever that the author of the trust intended the entire income to be 
utilised for the mandagapadi and despite Mr. Rajagopala Aiyangar’s strenuous 
“arguments that the Bo ded would cost only Rs. 20 we prefer to accept the 
evidence of P.W. 1 and hold that the entire income from these properties has to be 
utilised for the performance of the mandagapadi. 


In a recent decision reported in Vasudeva Rao v. Rangai Gounder?, to which one 
of us was a party the question regarding the dedication of property, where the 
performance of certain ceremonies was made a charge on the income, has been 
considered and the conclusion arrived at is that if there is no appreciable surplus 
income and if that surplus income has not been earmarked for any purpose, then 
it should be taken that the entire property has been dedicated as trust. On a reading 
of Exhibit P-1 coupled with the subsequent conduct of the partits and the judicial 
decisions evidenced by Exhibits P-5 and D-1g we have no doubt whatever that 
Narayanaswami Naidu intended that the entire income from the two shops and 
from the b w should be utilised for the purpose of the mandagapadi and that 
these properties were dedicated in trust for the purpose of mandagapadi pooja. 

_ Relying upon the observations at pages 923 and 924, paragraphs 792 and 793 
of Mayne’s Hindu Law that the onus of proof of dedication is on the party se i 
up the trust, the learned counstl contends that the plaintiff has not i 

that onus. It seems to us that in view of the decision of this Court to Wich greit 
evidentiary value should be given contained in Exhibit D-13 we can have no doubt 
whatever that there has been a complete dedication to trust. We do not think it 
necessary to expatiate more upon this point as the matter has been elaborately 
dealt with by the learned Judge m the Court below. : 


It is further contended that whatever might have been the state of the things 
more than 100 years ago, when the trust was created, at least so far as item 1 of the 
plaint schedule properties is concerned the first defendant has acquired ownership 
to it by saa PO an and therefore that property cannot be termed to be trust 

se Pe . What happened was that while the trust was being conducted 
by v. taswami Naidu, the father cf the plaintiff, he, the plaintiff, and others, 
were adjudicated insolvents and item 1 of the plaint schedule was taken possession 
of by the Official Assignee of Madras as bi the property of the insolvents, where- 
upon the present first defendant’s brother Meenakshi Naidu, got a release of those 
properties from tne Official Assignee as is shown by Exhibit D-10, which is to the 
effect that Meenakshi Naidu entered into a guarantee with the Official Assignees 
and thereby got a release of this property from the Official Assignee. According 


oS i.) (1951) 1 M.LJ. 588. 
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ito the learned counsel for the appellant, Exhibit D-10 should be construed as an 
assignment of this item by Official Assignee in favour of Meenakshi Naidu, and 
from that date onwards Meenakshi Naidu remained in possession in his own right 
.and prescribed a title against the trust. Wc do not see any force in this contention 
ibecause the list of properties in the insolvency as shown by Exhibit P-6 (2) contains 
.an entry that the house in the river side Madurai and the twc bazaars and one abkari 
«distillery in Madurai were properties exempted under section 52 (1) of the Presi- 
dency Towns Insolvency Act. It is therefore clear that these properties were not 
considered as the properties of the insolvents. Moreover the first defendant has 
not produced before us the application which Meenakshi Naidu made to the Official 
Assignee for getting these properties released from the insolvency. Exhibit D-10 
is, on the face of it, not a con ce. It is a release of the Official ignec’s 
yn whatever they may be in favour of Meenakshi Naidu on the ground that 
“Meenakshi Naidu has guaranteed the Official Assignee to indemnify him against 
any possible claims that may be made by the creditors. Exhibit D-1o does not at all 
‘show that the Official Assignee transferred this item absolutely to Meenakshi Naidu 
‘for any consideration whatever. We have no hesitation at all in holding that what 
happened was that when properties in the possession of the insolyents which had 
“been dedicated ix trust were taken possession of by the Official Assignee as belonging 
-to the estate of the insolvents, Meenakshi Naidu put in a claim or the focting that 
‘the Ownersnip of these properties did not vest ir the jinx lvents and therefore the 
‘Official Assignee has reither right nor title to them. When the Official Assignee 
-was satisfied about the trust character of those properties, especially since in the 
list cf the insclvents’ properties this was sought to be excluded under section 52 (1) 
-of the Presidency Towns Insolvency Act, the Official Assignee released all his rights 
in favour of Meenakshi Naidu and allowed him to take possession of them on a.guar- 
-antee given by him. In pursuance of Exhibit D-10 when Meenakshi Naidu got into 
“possession of item: 1, it cannot be said that his possession was in any other capacity 
-except that of a lawful trustee and if that is so there is no animus to possess it adversely 
to the trust. When a person enters into trust property in the capacity cf a trustee 
lawfully he cannot prescribe against the trust and m our view Exhibits P-6 (a) and 
D-10 show clearly that the origin of the possession of Meenakshi Naidu was for 
.and on behalf of the trust. Such being the case we feel that no question of adverse 
possession arises. Though there was no clear and specific issue on this point regard- 
ing the acquisition of title by ‘adverse possession, Mr. Rajagopala Atyangar con- 
‘tended that certain in the learned Judge’s judgment afforded material 
‘for him to contend that the point was taken in the Court below. Whether it is 
‘correct or not, we feel that the argument to the effect that under Exhibit D-10 
Meenakshi Naidu got an absolute title to item 1 is not entitled to any weight what- 
‘ever. This contention therefore fails. ` 


The only other point which remains for consideration is one which arose during 
the course of the arguments, viz., whether a suit for removing 8 trustee of a private 
trust and for the framing of a scheme is maintainable. ere is no doubt that 
‘section 92, Civil Procedure Code, in terms does not apply because that relates specifi- 

. and definitely to the case of public trusts. ere are no provisions in the 
Indian Trusts Act for the framing of a scheme and that Act does not apply to private 
religious endowments. The distinction between a public trust and a private trust 
is not so clearly marked in England as in India., At page 11 of Tudor on Charities, 
5th Edition, we find the following statement :_ ` i 
“In the first place, it may be laid down as a universal rule that the law recognises no purpose 
as charitable unless it is of a lic character. That is to say, a purpose must, in order,to be charitable, 
` be directed to the benefit of the community or a section of the community.” _ 


At page 180, the learned author observes: _ 

“ The charitable jurisdiction of the Court does not arise where the gift is not charitable in the 
gal sense as, where it is for private charity.” ron ` 
‘This rule is based upon the doctrine of the rule against perpetuities.. We find in 
“Halsbury’s Laws of land, Volume 4, 2nd Edition, at pages 346 and 347 that 
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at present in England there is general jurisdiction to enforce trusts. That is to- 
say, the High Court has jurisdiction to enforce the observance or redress breaches. 
of all trusts, charitable as well as private. The jurisdiction in the case of charities 
is more extensive than in the case of private trusts. At page 347, the learned author 
observes : 
“After some conflict of judicial opinions the rule is now established that, wherever there is æ 
to charity and the donor cither created or intended to create a trust, whether the are speci- 
or i ite, the Court has jurisdiction to enforce the execution of the trust, if necessary, 
to apply the gift to charitable purposes by means of a scheme.” 
The earlier law in England can be gathered from the decision of Ommaney v. Butcher. 
In delivering the judgment of the Court the Master of the Rolls observed as follows 
at page 1102: 


a party is to execute the of this testator he cannot give to public charities; the 
must be confined to private ity. In what respects does private charity differ from benevolence.’* 


There used to be some divergence of opinion so far as the Indian courts are 
concerned but it seems to us that the more prevalent and satisfactory view is that 
even in the case of private charities Courts can interfere to see that no breaches of 
trust are created. So far as the members of the family are concerned, who are 
interested in the trust, if the trustee for the time being mismanages or acts in breach 
of trust, it is a civil right which is infringed and under section 9 of the Civil Procedure. 
Gode they are entitled to seek redress in Court for the purpose of remedying the- 

“mischief. In Gopal Lal Sett v. Purna Chandra Basack*, the Jodie Committee had to. 
consider the case of a private trust created by means of a will which specified the 
person to conduct the trust and charged him with maintenance of the worship 
but which did not create any heritable shebaitship. In dealing with that aspect,. 
Lord Buckmaster held that the Court had power to appoint a trustee. At page 
468 the following observation occurs : 

“ Their Lordships see no reason to doubt that the Court executing inting trustees- 
would pay due regard to the claims of that branch of the amily with whom Te Soi Wee, 


and by whom the services were but they regard the gi as in effect 2 private 
Hust t0 which the province of section: 539; Procedure Code, 1882 not apply, and conses- 
tly the establishment of a scheme for its administration, £s provided by the decree of the High 

ai sats.” : 


This sentence is very much relied-upon by the learned counsel for the appellant 
for justifymg his contention that in the case of a private trust no scheme can be- 
framed at all. In Pramathanath Mullick v. Pradyumna Kumar Mullick? where also 
the question related to a private trust, their Lordships held that the idol, in a matter 
where the rival shebaits were agitating their claims, should be represented by a 
disinterested guardian and remanded the appeal for that purpose te the lower Court 
with this observation at page 827 : : 


“ Their Lordships are of opinion that it would be in the interests of all concerned? 
e by a dai 


that the idol ahould terested next friend appointed by the Court. The female 
members of the alto be joined and a schon 4 framed, for-the regulation of the- 
worship of the idols,’ 


It would seem at first sight that the observations in the two decisions run counter 
to cach other. The mattes was discussed at some length in Bimal Krishna Ghosh 
v. Jnansndra Krishna Ghosh‘, B. K. Mukherjea, J., in delivering the judgment of the 
Court notes the conflict and refers not only to these two decisions but also to another- 
decision by Sir Asutosh Mookerjee, J., in Manohar v. Peary5. He distinguished the- 
case in Gopal Lal Sett v. Purna Chandra Basack? in the following manner : . 





1. (1829) T. and R. e60: 37 ER. 1098. . LLR Cal. 809 (P.Q). 
2. noe 43 MLJ, 116: LH. 49 TA- 100: 4 TLR. I F ch 105. ; 

I.L.R. 49 459 -C.). 5. (1919) 30 J. 177. : a 
8- (1925) 49 J. 30: LR. 59 LA, 245 : : 
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“In a case like this, where a private trust was created not of a purely religious character and 
the ownership of the i i 


Then the learned Judge discusses the observations of Sir Asutosh Mookerjee, J., 
in Manohar v. Peary, It would seem from this judgment that if the trust is a private 
one and not purely of a religious character and the a hae ee the property is 
vested in the trustee, then the Court cannot interfere. But this distinction is not 
supported by any authority. On the other hand in Rabindranath v. Chandi Charan? 
Mullick an Guha, JJ., have held that Civil Courts have jurisdiction to entertain 
a suit brought by the heirs of the founders ofa private debutter trust, for the framing 
of the scheme, for the preservation and management of the debutter estate, on the . 
allegation of mismanagement and maladministration. The learned Judges rely 
upon the decision of Sir Asutosh Mukherjee, J., in Manohar v. Peary!. We are not 
able to appreciate the distinction which P K. Mukherjea, J., seeks to bring out in 
Bimal Krishna Ghosh v. Jnanendra Krishna Ghosh*. No such distinction was sought to 
be made out by Sir Asutosh Mookerjee, J., in Manohar v. Peary) at page 188 of the 
report. In Prasaddas Pal v. Jagannath Palt which was also a case ofprivate 
trust, the Court gave certain directions for the framing of a scheme. In 
all these cases, the trust was a private one and was purely of a religious 
character as in the present case. The case in Sathapayyar v. Periasami® also 
related to a private trust. That was referred to by Sir Asutosh Mookerjee, 
J., in Manohar v. Peary! at page 188 of the report. Even if the observations 
of the learned Ju B. K. Mukherjea, J., can be accepted, still the trust in 
the present case is purely of a religious character though the ownership of the 
property is not vested in the idol. There are no Madras cases expressing an opinion 
either way tho the case in Sathapayyar v. Periasami® related to a mutt and the 
learned Judges held that sanction under section 539, Civil Procedure Code (section 
2 of the present Civil Procedure Code) was not a prerequisite for the purpose of 

ing the suit: In our view the correct position is that even in the case of private 
trusts it is open to any member of the trustee’s family where his rights are impugned 
to seek redress in Courts of law. The public or the intended eficiaries have 
no manner of right atall, It seems strange that on a subject like this, there are no 
direct decisions of our Court; at any rate no decision has been brought to our 
notice and even in Manohar v. Peary} only a receiver was appointed and no scheme 
was framed. In ponn suits in joint Hindu families provisions are peocrally 
made for the conduct of family charities, but in those cases, such trusts form the 
st ET of the suit and the suit would not be for framing a scheme simpliciter. 
Either in principle or m precedent do we find any justification for refusing to frame 
a scheme in the matter of a private trust. Therefore the objection regarding the 
maintainability of the suit fails. 

The only other pomt that needs consideration relates to the details of the 
scheme which form the subject-matter of A. S. No. 799 of 1948. The learned 
counsel for the appellant contends that so far as trusteeship is concerned, an age 
limit should be fixed because under the Hindu Religious Endowments Act the age 
of 70 is fixed for a trustee. We do not find any justification for fixing an age in 
the case of a private trust like this where properties are not considerable and where 
the management does not involve any strenuous exertion at all. With.regard to 
the other details of the scheme we have perused them and find nothing to which 
objection can be taken. The scheme is just and equitable and must be confirmed. 

‘The appeals therefore fail and are dismissed with costs of plaintiff (first respond- 
ent) one set only. 





K.S. Appeals dismissed. ' 
I. (1919) go O.LJ. 177. —. --—- -—-- -4 T I.L.R.-60 Cal. 538. 
g. 1932 Cal 117. 5. (1890) I.LR. 14 Mad. 1. 
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[FULL BENOH.] e 4 i 
IN THE HIGH COURT OF JUDIQATURE AT MADRAS 


PRESENT :—Mr. P. V. Rajamannar, Chief Justice, Mr. Justiaz RAGHAVA 
Rao AND MR. JUSTICE VENKATARAMA AYYAR. 


Kandula Radhakrishna Rao and others : .. Appellants* 


U. 

The Province of Madras represented by the Collector of West - 
Godavari, Eluru and another .. Respondents. 
Madras General Sales Tax Act (IX of 1939), section 2 (b)—Commeission agents—If and when “‘dealo'™ 

liable to sales tar. 

A broker is an agent employed to make a in for another and receives a commission on the: 

transaction which is usually called brokerage. He pat a bene ie T a 


to keep separate accounts at his bankers, for he is not a fiduciary t and the-monies he receives 
th 


eGR ee ee ee aiy peson who garia onthe, 
business of buying or selling goods. “ Sale is defined as a transfer of e property in goods by one 
person to another in the course of trade or business for consideration. 


In the case of a commision agent ihe a mercantile practice is that he has control over or 
ion of the goods and he has the auth from the owner of the goods to pam the property 
sells to hi i 


mission agent doing this kind of business would within the definition of “ dealer ” im the Sales. 
Tax Act. Neither the definition of “ dealer ” nor of “sale” contemplates as a necessary condi- 
tion, that the goods sold should belong to the person selling or buying. 


PYovincs of Madras v. Stoalekshminarapana, (1949) 1 M.LJ. 590: I.L.R. (1950) Mad. 4ar,. 
considered. = i z 


“Government of Madras v. Vi MLJ. 564: ILR. Mad. a57, distin- 
, si a zaa v. Verabkadrappa, (1950) 1 J. 564 (1951) 957 
Accordingly the commission in the instant would be “ dealers” within the meaning 
of that expression in the Madras a Seles Tax Act and liable to tax under section g but forthe 
exemption given under section 8. The conditions of the licence are not infringed by collection 
of rasons and commissions from both sellers and buyers as the same was a recognised mercantile: 
usage and therefore the commision agents will be entitled to the exeniption. ` p f 
i Appeals against the decrees of the District Court of West -Godavari at Eluru 
in O. S. Nos. 34 of 1946, 12 of 1946, 33 of 1946 and 37 of 1945, respectively. i 
P. Somasundaram and N.C. V. Ramanujachari for Appellants and the Governmenp 
Pleader. (P. Satyanarayana Raju) for Respondent in Appeal No. 365 of 1947» 
N, C. V. Ramanujachari for Beg Pama and the The Government Pleader (P. 
Satyanarayana Raju) and C. Vasudeva Mannadiar for Respondents in Appeal No. 447 of: 
1947. í : - a 
. The Government Pleader (P. Satpanarayana’ Raju) for Appellant and `C. J. 
Dikshitulu for Respondents in Appeal No. 641 of 1947. ae : ssi 
. P. Somasundaram and M. Nagaramayya for Appellant and The Government.- 
Pleader (P. Satyanaryana Raju) and K. N. Karunakaran for Respondents in Appeal! 
No. 468 of-1947; = -7-  - >. Gg ED Spe iio aa ae 


1 


* Appeals Nos. 365, 468, 551, 447 and 641 of 1947. Cee 16th November,‘1951. 
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P. Somasundaram and N. C. V. Ramanujachari for Appellant and The Government 
Pleader and K. N. Karunakaran for Respondent in Appeal No. 551 of 1947. 

The Advyocate-General (V. K. Thiruvenkatachari) appeared with the Government. 
Pleader in all the cases. - ` ; 

The Judgment of the Court was delivered by 

The Chief Justice—These appeals have been posted before a Full Bench because 
of a conflict of opinion between Division Benches of this Court (Province of Madras 
v. Stvalakshminarayana’, and Provincial Government of Madras v. Veerabhadrappa*) 
on the interpretation of some of the provisions of the Madras General Salès Tax 
Act, Madras Act IX of 1939. All these appeals arise out of suits filed for the. 
recovery of amounts of tax alleged to have been illegally levied from the: 
respective plaintiffs. Appeal Nos. 365, 468 and 551 of 1947 arise out of three. 
origmal suits Nos. 12, 33:and 34 of 1946 which were disposed of by a common. 
judgment by the learned District Judge of West Godavari at Ellore. All these- 
suits were dismissed and the plaintiffs are the appellants before us. Appeal No. 447 
of 1947 is from the decree dismissing O. S. No. 37 of 1945. This suit was disposed 
of by the same learned Judge who disposed of the three first mentioned 
suits. O. S. No. 93 of 1946 from which Appeal No. 641 of 1947 is the appeal was. 
tried by another Judge, the learned Subordinate Judge of Ellore, who took a view- 
„different from that 8f the learned District Judge of West Godavari and decreed the- 
suit. Hence the State of Madras is the appellant in this a peal. In all the appeals, . 
common questions of law arise. Before these points are deasal, it is necessary to .- 
set out in brief the salient facts in these cases which have a material bearing on the 
questions which fall for decision. But even before this it will be helpful to refer 
to the main provisions of the Madras General Sales Tax Act. . 


The object of the Act is to provide for the levy of a general tax on the sale of ` 
goods in the Province of Madras. The following definitions in section 2 of the Act ` 
are important. Section 2 (b) defines a “dealer” as meaning any person who. 
coe on the business of buying or selling goods. ‘‘Sale’”’ is defined in clause (A) . 

us : = 

“* sale? with all its grammatical variations and cognate ions means every transfer of the 
property in goods by one to another in the course of or business for cash or for deferped | 
payment or other valuable consideration, but does not include a mortgage, hypothecation, charge, . 


FER i 


ton. (1) A transfer of goods on the hire-purchase or other instalment system of pay- 
dese halt ee Saer fact that the seller retains the title in the goods as security for - 
payment of the price, be deemed to be a sale.” : a? 
Clause (i) defines ‘“‘ turnover ” thus : ; . 

‘Turnover means the aggregate amount for which goods are cither bought by or sold by a dealer - 
whether for cash or for deferred payment or other valuable consideration provided that the proceeds 
of the sale by a person of agricultural or horticultural. produce grown by himself or grown on any 
lapd in which he has an interest whether as owner, usufructuary mortgagee ; tenant or otherwise, 
shall be excluded from his turnover: ; i 

Explanation. (1) Subject to such conditions and restrictions, if any, as may be prescribed in). 
this behalf— 

i) the amount for which goods are sold shall include any sums charged for anything done . 
is lig Grates teseopeet of the gone ld at tha imme br a n ace 

. (ü cash or other discount on the price allowed in respect of any sale and any amount - 

Det icles A Garnet te Seite oe ce and 
(iii) where for ing a particular cystomer a dealer ‘obtains goods from another - 
dealer and immediately disposes of same tg the said customer, the sale in respect of such goods . 
shall be included in the turnover of the latter dealer but not in that of the former.” 
Section 3 is the charging-section. Section g (1) says: ; i 
+ “Subject to the isions of this Act, every dealer shall pay in each year a tax in accordance - 
Provided that any dealer whose turnover in'any year is less than’ ten thousand rupees shall.: 
not be liable to pay the tax under this sub-section for that year.” f $ , 


I. (1949) 1 M.LJ. 590 : LLR. (1950) Mad.~ . r (1950) 1 M.L.J. 564: LLR: {1951) Mad: - 
421. ‘ : $ ; s > * - Sane 
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The second proviso avoids the possibility of double taxation. It runs thus : 
Provided further paai Steere t of the same transaction of sale, the buyer and the seller 
:shall not both be taxed, but af them, as shall be determined by the rules made in this behalf 
poder eee (u) Sill Be teed thread, asl (a) daar When the amount for R aE 
t by a dealer has been included in his turnover, the amount for which the same goods were 
aola ‘by bith akali act be beehided in hip tumorer, foe the parpose of this Ack” 
Section 8 is the next important section and as one part of the argument relates 
-entirely to a construction of this section, it is useful to set it out in extenso. It runs: 


“ The Provincial Government, may on the application and on payment of such fee as may be 
l in that behalf, license person under this section who for an agreed commission or 
. buys or sells on behalf of known princi specified in his accounts in respect of each- 
gcc and may cEcmpt from the fx section 3, such of his transactions as are carried out 
tin accordance with the terms and conditions of his licence : 

Provided always, thet, rave where the transaction consists of a sale by a grower of uce 
grown by bhim or on bis land, no such tion shall be given unless the amounts for w. the’ 
koodi concerned in-sach, traneactions are are included ìn the turnover of the principals or of the 
from whom whom purchases were made, or would have been so included but for an exemption 

(provided under this Act.” 
Under section g (1) every dealer whose turnover is ten thousand rupees or more 
in a year is bound to submit a return of his turnover. Section g (2) deals with the 
-manner of assessment. Section 13 makes it incumbent on every dealer and every 
person licensed under section 8 to keep and maintain a correct account showing 
the value of the goods sold and bo ia by them. Secticn 19 confers power on the 
Provincial Government to make ules have been framed by the Govern- 
Ment in exercise of the powers Conies by this section. 
The plaintiffs in all the suits carry on independent business of their own and 

also commission business. Every one of them has obtained a licence under section 8 
of the Act. The licences granted to them are in the following form: 

“ Fos No. V. 

Licence under section 8 Mairas General Sales Tax Act ef 1939. 

See rule 6 (5). 

Whereas, having their place of business in Sepa io 

ete licence fee ol Ri. to in worda (en rapes nly) a lionor i bereby granted under sertion of the 


Madras General Bala eee of 1930 ject to the provisions of the said Act, subject to the 
irukes made thereunder and subject to the following conditions: 


I. The licence-holder shall submit to the undersigned as before the last day of every month, 
a return m form No. 6 for the previous month. 


The licence-holder shall be exempt from the tax under section 3 oo Die Madis 


payable 
|General Sales Tax Act of 1999, only to the extent to which bought or 
„included in the turnover of the principals or in the turnover of the dealers whom 
umade. 


3. This licence shall not apply to the transactions of the licenoe-holder carried on otherwise 


than for an commision. ot brokffage: on: behalf ol known principais (nel P aa 
province in his accounts, or to the transactions of the Hcence-hold 
‚outside the province. 


No correction in this Licence ahall be valid unlem it is ordered and attested by the undersigned. 


Licensing Authority.” 

‘The Sales Tax Officers held that these pha laintiffs had violated the conditions of the` 
licence and so forfeited the exemption from the payment of the sales tax provided 
‘by section 8 because the plaintiffs had made extra collections from the b 
in addition to the cost of the goods and appropriated these amounts for themselves 
without passing them on to their seller principals or including them in the turnover 
‚of their principals, The extra collections which appear to have been made by the ` 

laintiffs are not all of them of the same nature. The amounts collected as Kolagram, 
Damar Digumati and Cooly do not purport to be appropriated by the plaintiffs 
for their own use. Kolagram represents the amount paid as weighment or measure- 
‘ment charges. The Dharmam amounts are set apart (or intended to be set -apart) 
‘for charity. Digumati is a eee er unloading. The gumastha rusum indicates 
+by its name that it is more or a levy for clerical expenses. The general 


` 
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evidence is that these charges are made by all the commission agents in the locality 
and have received the sanction of mercantile usage. Indeed, the learned-Advocate- 
General did not address any argument in respect of these collections. The Govern- 
ment appear to have recognised this fact as is evident from condition 5 contained 
in the form which was substituted for the original form by a Government Order 
dated 7th February, 1948. It runs thus: : 


ee The agreed commision or brokerage specified in the accounts shall be the entire remune- 
ration of the agent and each legitimate incidental charge actually incurred by him in respect of insu- | 
ing and own rent, interest, correspondence, telegrams, the use 


rance,. transport, loading T 
of the telephone and the like shall be ed in the accounts separately.” 
In addition to the levy of these amounts the plaintiffs, at least in most of the cases, 
appear to have also collected amounts under the heading of rusum. Initially the 
rate of the rusum synchronised with: that of the sales tax though there is evidence 
that the rate was increased in some cases. These amounts which were collected 
by. the plaintiffs from the buyers werd admittedly not passed on to their sellers 
though the ruswns did find a place in the accounts pf the plaintiffs and it is said 
that the plaintiffs had included these amounts in their turnover. It is common 
ground that there is no secrecy about this charge and the argument proceeded 
before us on the footing that this custom of commission agents collecting resums 
from the buyers at a particular rate and ap ropriating them was well established 
and the sellers either actually knew or must an eemed to have known of this usage. 
The case of the Government shortly is that the plaintiffs Kave been obtaining 
in- these transactions -a further benefit than the agreed commission or brokerage. 
From another point of view also there has been a violation of the conditions of the 
licence because the amounts collected by the vo as tusums really must be 
deemed to be part of the price of the goods and these amounts were not included - 
in the turnover of the seller principals as part of the price. ‘The plaintiffs met 
these charges by pleading y that these amounts ought not to be added to the 
price of the goods and secondly that they should be deemed to be of the agreed 
commission. ` Though there was an attempt to contend that in effect the plaintiffs 
were acting as agents for both the sellers and the buyers and therefore were charging 
as they were entitled to charge, commission from both the seller and the buyer, , 
the attempt was not persisted in and the appeals were argued on the-basis that the 
plaintiffs were only agents for the sellers. It was further contended on behalf 
of the plaintiffs that even assuming that they had committed a breach of any of the 
conditions of the licence granted to them under section 8, they were not liable as 
commission agents to the sales tax because they could not in law be held to be 
dealers within’ the meaning of the definition of dealer in the Act. 


_ The first question which arises for decision is whether on the evidence it can 
be held that the plaintiffs had violated any of the conditions of the licence granted 
to them under section 8 of the Act by reason of the fact that they had collected 
the rusum from the buyers and had not passed it on ‘to their seller principals and 
also because the rusum amounts were not included in the price of the goods and 
included as such in the turnover of the principals. The two trial judges came to 
conflicting decisions on this poiat on practically the same kind of evidence. 
I am inclined to agree with the learned Subordinate Ju at Ellore who decided 
O. S. No. 93 of 1946. He held that the rusums collec by the plaintiffs were in 
pursuance of a trade usage and that they form part of the agreed commission 
contemplated under section 8 of the Act. In coming to this conclusion he was 
largely influenced by the evidence of merchants who came and deposed that this 
practice of collection of ruswn by the commission agents was well known to the 
merchants of the locality and was acquiesced m. The other learned’ Judge con- 
sidered that the question of the knowledge of the seller principals was wholly 
irrelevant from a purely legal point of view. Though he was prepared to concede 
that, certain òf the. seller principals knew about the collections of runun by the 
commission agents from the buyer;-he agreed-with the view taken by the, Board of ` 
Revenue that the rusum collections were in thé nature.of prices and should have 
been included in the turnover of the seller principals. e were taken through’ 
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the evidence which related tc this part of the case by counsel at the bar. On the 
whole the im ion left on me as a result of the evidence is that these amounts 
were not considered by any party, either the seller or the buyer or the commission 
ent, as part cf the price. In effect the evidence.is that the commission agent 

obtained a remuneration both from the seller and the buyer and this was in accord- 
- ance with the mercantile usage. It is as if the agreement between the parties was 
that the commission agent should get a particular amount from the seller and. 
another dmount from the buyer as his commission. There is nothing either in 
‘ the decision in the Province of Madras v. Sivalakshminarayana’ or in the decision in 
the Provincial Government of Madras v. Vesrabhad: 2 to preclude us from holding 
that the ruswms must be treated as part of the agreed commission. Govinda Menon, J., 
was of the opinion that if the commission agent collected rusums openly and not 
clandestinely, then the rusums should be deemed to be part of the agreed com- 
mission. The learned Judge observed : ) 

“Tt is therefore clear that in collecting an amount designated ‘rusams?’ the commission agents 
were really collecting a commission . . . +.” 
Mack, J., accepted the finding of the lower Court that they charged rusums a3 a 
little additional commission and said : . 

“ There can be no doubt, nor is it disputed, that this charge of kam was a new practice which 


The learned Judge was apparently of the view that if there is no evidence or material 
to show that the sellers principals agreed tc the rusum being collected from the 
buyers by the commission agents and being appropriated by them, the charge 
of rusum could not be held to be cither an addition to the agreed commission or 
an item of expenditure legitimately incurred by the commission agent on behalf 
of the principal. In the cases before us, I think on the evidence it should be held 
that the seller principals must be deemed to have agreed to the collection of the 
susums by the plaintiffs. In the latter case (Provincial Government of Madras v. 
Vesrabhadrappa*) Viswanatha Sastri, J., observed as follows : ; 
“Te ir trpa Gxt ne rae ike bave mici out Teaio a ieron nr of their com- 
mision busines. accordance with the custom of the groundnut at Adoni they 


many places and several trades. The licence 
does not prevent such a mode of earning brokerage or 
It must therefore be held that the plaintiffs in these cases have not violated 
the conditions of the licences granted to them under section 8 of the Act. 


The next question and by far the more important one is assuming that the 
plaintiffs have violated the conditiors of the licences and therefore were not entitled 
to exemption under section 8 of the Act whether they would be liable to the tax: 
as dealers. This questior appears to us to be a mixed question of fact‘and of law 
and not a mere question of law. It is therefore necessary to ascertain the nature 
of the business transacted hy the plaintiffs as commission agents. It was indeed 
common ground and amply supported by the evidence: that the: plaintiffs were 
acting as agents for several seller principals who entrusted them with goods for 
sale at specified prices. Though these principals were known to the plaintiffs, 
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thcy rarely, if ever, disclosed their names to the several buyers. Sc far as the buyers 
were ccncermed, the transactions werc between them and the plaintiffs. The seller 
and the buyer as a rule were not brought into contact with each other. The 
plaintiffs, as commission agents, are given full authority tó pass the property and 
the title in the goods to the buyers. P.W:.1 in O. S..No. 93 of 1946, a partner 
of the firm of the plaintiffs in that case, deposed that the firm had 100 to 200 prin- 
cipals, go per cent. of whom resided outside the place of business. The principals 
send the goods to the firms for sale. On these facts must be determined the question 
whether the plaintiffs can fall within the definition of ‘‘ dealer ” in the Act. I have 
referred to these facts because during the course of the argument, it became evident to 
me that the actual decision in Provincial Government of Madras v. Veerabhadrappa? on the 
facts found in that case was unassailable. I shall briefly show what divergence there is 
betweer. the facts in the present cases and the facts m the case before the learned 
Judges in Provincial Government of Madras v. Veerabhadrappa’. Satyanarayana Rao, J., 
extracted in his judgment the summary of the evidence made by the learned District 
Munsiff as regards the nature of the business carried on by the plaintiffs in that 
case. That summary clearly demonstrates the fact that the plaintiffs were acting 
merely əs brokers and were bringiug the sellers and the buyers together. The 
sellers brought their goods to the plaintiffs’ shop and the plaintiffs sent for prospective 
purchasers who came in person or sent their representatives. The purchasers 
themselves inspected the goods and the prices were fixed after discussion between 
the sellers and the buyers and the commission agents. Thereafter, there was 
delivery made to the buyers. The plaintiffs were paid commission and the other 
amounts which were ed gumastha, dharma, rusum, etc. The payment of these 
sums was consented to by the sellers. Viswanatha Sastri, J., alludes to the nature 
of the business in the folowing passage in his judgment : 

“ Here the plaintiffs are mere commercial agents who brought buyers and selleri of groundnuts 
together, arranged the sale or purchase and earned a small commission or brokerage from both of 
them. ‘The learned District Judge described the situation thus : 

‘An agent who merely brings a buyer and seller together cannot be said to buy or sell his 
goods in his own behalf, any more than a marriage broker who brings the. parties together can be said 
to be a party to the marriage’.” ; ; i 
The facts in the Public Prosecutor v. Narasimha Reddy? were also similar to the facts 
in Provincial Government of Madras v. Vesrabhadrappa!. Chandrasekhara Aiyar, J., 
referred to the accused in the case as having acted as a broker or commission 
agent who brought the seller and the buyer together. He pointed out that the word 
‘f turnover” as defined was not appropriate to what is done by an agent “‘in the 
way of bringing together a buyer and a seller for brokerage or a commission.” 


On the facts found in the Public Prosecutor v. Narasimha Reddy? and the Provigcial 
Government of Madras v. Foeratladranpa there can be no doubt whatever that the mer- 
chants in those cases do not fall within the definition of “‘ dealer.” They themselves, 
neither sold nor bought’ the ds. They simply brought the seller and the buyer 
together.and received a brokerage or. commission by way of remuneration for 
their trouble, It does not appear. that the plaintiffs in those cases were entrusted 
with the possession or control of the goods or that they had authority. to transfer 
the property or the title in the goods. They could not therefore have effected a 
sale as defined in section 2 (A) of the Act. 3 : 

It appears to me that the learned Judges in the Provincial Government of Madras 
v. Veerabhadrappa’ were not.really congerned with ascertaining the nature of the 
business ‘transacted by the commission agents who were not mere brokers bringing 
together the sellers and the buyers but who were entrusted with the goods 
their seller princi with authority to transfer the property and title in a i 
to the buyers who obtained delivery from the commission agents themselves 
without even being aware of the identity of the seller principals. The position in 





1. (1950) 1 MLJ. 564: ILR. (1951) a. (1947) 2 M.L J. 220. 
257- 


b 


- 


500 ono . THE MADRAS LAW JOURNAL REPORTS. _ > [1952 


law of a commission t to which category the plaintiffs in the cases now’before us 
belong, must, I tik Ge prea appreciated before we can decide the question 
whether they would be dealers.within the meaning of section 2 (b) of the Act: 

` A: broker is an agent employed't6 make a-bargain for another ‘and receives 
a commission on the transaction whicH.is usually called brokerage. He has 
usually’ neither the custody nor the possession of the ds. It is the broker’s 
duty to establish privity of contract: between’ the principal and the third party. 
The broker cannot sell in his own name nor can he sue on the contract. A com- 
mission agent, on the other hand, of the class to which the plaintiffs belong, is not 
like a broker. He has, almost invariably, custody or possession of the goods, 
actually.or constructively... He often sells in his own name and in certain circum- 
stances can sue the buyer himself. As pointed out by Jessel, M.R., in Kirkham 
v. Pest? commission agents receive goods from anybody who sends goods to them 
and no-person in their position ever dreams of keeping separate. accounts at their 
ave in respect of each of the transaction of each of their members. He 
observed : 


P al EA ule he odes re ee oa ignee as creditor 
for his advances and interest and to regard him as a debtor for the amounts recei and -interest.’”” 
In Blackwood Wright’s Law of Principal and Agent this case is cited as authority 
for the position’ that a commission agent is not~bound to keep separate accounts 
at his bankers, for he is not a fiduciary agent and the monies he receives are his 
own ; and by the customs of trade he is only liable as debtor to his employer for 
the amounts received—(see 2nd Edn., p. 189). That in spite of the parties sup- 
posing their relationship to be that of principal and agent, in point of law it may be 
different as well illustrated by the case of Ex parte White: In re Naill*. In 
Kalyanji v. Tikaram*, the legal position of a commission’ agent is very fully discussed 
by Vivian Bose, J>-(as he then was). The course of business found in that case was 
as- follows. The plaintiff was a merchant who dealt in the purchase and sale of 
grain and cotton seed. The_defendants were also merchants who acted as com- 
mission'agenis in respect of these commodities. The arrangement between -them 
was this: The plaintiff was to send the-defendants consignments of these goods 
from time to time ; the defendants were to-keep these goods with them and-await 
instructions from the plaintiff about the sale ; then as soon as the plaintiff gave 
them the word they were to sell and in due course hand over the sale proceeds to the 
plaintiff less their commission charges. At first sight it would appear that the 
defendants would come within the definition of agent given in section 182 of the 
Contract Act. But the learned Judge held that the Contract Act does not draw a 
fine distinction between different classes of agents nor is the Act exhaustive so far 
as this part of the law was concerned. The léarned Judge held that.so far as thé 
sales in_the cases were concerned, the defendants were not acting on behalf of the 
plaintiff as his agent but on behalf of themselves. The intention was that the 
plaintiff would sell to the commission agents ‘and the commission agents ‘to’ the 
ns to whom they sold. No privity of contract was intended to be established 
tween the plaintiff and the purchasers as would have been the case in a case of 
agency pure and simple. The learned Judge then made the following observation 
with which I respectfully: agree : 3 oa i" 
“ Commision agents are of course agents up to a point and to that extent they 


7 


stand in a position 
of active confidence towards their but beyond that they are not agents in the real sense 
of the term and the relationship between e parties from then on is one of debtor and creditor.” (255) 


M an aa, The test to my mind is this : does the commision agent when he sells have authority 
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call Feria aes riage i abroad. It can hardly be supposed that 
the customers come to shops . for purchasing a given quantity of cotton seed or grain 
look beyond them to those other persons resident elsewhere or deal with them otherwise than as prin- 
cipals in their own behalf. The customer in such circumstances can scarcely be expected to ask 
or know or even care who is the owner of each handful of he purchases ; in fact, it may well 
be that the commission agents themselves do not know once they have bought the from their 
godowns and mired it with other which is bei in their ahops ; nor the principals 
care who those purchasers are. Their contracts are with: the gd pokes ame 
privity is established the principals and ultimate purchasers. In-gencral there is no 

to prevent agents from i ee and then ig 
thereafter at a to themselves. This t they will be entitled to retain. A mere agent 
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dealing 
fact that these conditions are the usual conditions upon which commission agents operate 
the fact that the defendants were themselves grain and seed merchants actually running a 
clear that the understanding between the ies was that the defendants were to sell 
and cotton seed in their own right and responsible for the plaintiff as debtors for 


ch 
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to transfer the Dopey in goods to the buyer for a price. “Sections 18 to 26 of 
the Act embody -the general and special rules relating to the transfer of property 


- transfer of property irrespective of the fact whether the title also is transferred or 
not. The language of sestion 27 clearly contemplates a sale by a person who is 
not the owner of the goods for it says : : 


-“ Subject to the provisions of this‘Act and of any other law for the time being in force where 
goods are sold by a person who is not the owner thereof and who does not sell them er the authori 


As no written conveyance, still less a registered deed, is necessary for the sale cf 
ae unlike in the case of sale of immoveable 3s ele the contract of sale is per- 
ormed when the goods are actually delivered. “It is because that there can be a 
sale by a person who has no title to the goods that section 27 enunciates the rule. 
that the buyer acquires no better title to the goods than the seller had. In the case 
of a commission agent, the accepted mercantile practice is that he has control 
over or possession of the goods and he has the authority from the owner of the 
goods to pass the property in and title to the goods. If this is so, undoubtedly 
when a commission agent sells goods belonging to his principal with his authority 
and consent and without disclosing to the buyer the name of the owner, there is 
certainly a transfer of property in the goods from the commission agent to the buyer. 
A business which consists in such transactions can properly be described as a business 
of selling goods. A similar position would arise even in the case of a commission 
ent buying for an undisclosed principal. A commission agent doing this kind 
of business would, in my opinion, fall within the definition of dealer in the Sales 
Tax Act. Neither the definition_of.‘‘ dealer ’’_nor_of _‘ sale’? “contemplates as- a 
necessary condition that the goods sold should belong to the person selling or 
buying. There can be a sale or purchase on behalf of another. : ; 
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Now I shall brey deal with the two decisions which are alleged to contain 
conflicting opinions. Province of Madras v. Sivalakshminarayana!, the point did 
not arise directly. One of the learned Judges, Mack, J., does not consider how 
far a commission agent would be a dealer. Govinda Menon, J., however, in passing 
observed that a commission agent should be deemed to be a person who carries 
on the business of buying or selling goods and said : 


“Had it not been for the incorporation of section 8, even a person who, for an agreed commission 
or brokerage, buys or sells goods on behalf of known princi specified in his accounts in 
of cach transaction, will be a ‘dealer’ within the meaning of the Act and hence liable to be oe 
__ In Provincial Government of Madras v. Veerabhadrappa*, on the facts found by the 
District Munsiff from whose judgment an extract is to be found in the judgment 
of Satyanarayana Rao, J., it is clear that the question which has come up before us 
for decision could not have arisen. In that case there was obviously no sale by the 
plaintiffs because all that the plaintiffs did was to bring the seller and the purchaser 
together and to earn a commission for themselves. . They would not obviously be 
“dealers ” within the meaning cf the definition because they never transferred 
the property im the goods to the buyer. But the learned Judges did go into the 
question in a general way whether a commission agent would be a “dealer” 
within the meaning of the definition in the Act. In so far as the learned Judges 
held that the plaintiffs in the case before them were not dealers within the meaning 
of the Act, no possible exception could be taken. But if they meant to lay down 
that a commission agent would never fall within the definition of a “dealer ” 
with. due deference tc them, I cannot agree. In view of the great segard I have 
for the two learned Judges, I shall deal with the judgments separately in some 
detail. ; 

Satyanarayana Rac, J., prefaces the discussion of the poirt with the assumption 
that when a “‘ dealer ” is defined as a person who carries cn the business of buying 
or selling goods, that means that he baa or sells the goods on his own account. 
That, in his opinion, is the primary meaning of th definition. While I agree that 
ordinarily buying and selling by a person may be on his own account, there is 
nothing in the language of the definition to exclude from its ambit persons buying 
and selling goods on account of others. When a person buys or sells goods on 
behalf of some one else, even then it will not be inaccurate to say that he buys and 
sells goods. The learned Judge seeks to receive support for bis view from lana- 
tion (2) which includes within the definition the agent of a person resident outside the 
Provmce who ‘carries on the business of buying and selling goods in the Province. 
I do not think that the Explanation throws any light on the pcint in issue. The 
reference in the Explanation is presumably to an agent ofa person who carries on 
business qua agent of that person who however is.residing outside the Province. 
Now it is well known and it was admitted by counsel before us that the plaintiffs 
in the cases before us though they describe themselves as commission agents, 
do not purport to be agents of any particular person or persons. Some of them 
sdraittelly get goods from as many as 100 principals. It will be opposed to facts 
to say that they are carrying.on business as the agent of these persons. In the 
case of an agent who carries on business professedly as an agent of another then 
it is really the principal who can be deemed to be carrying on the business and the 
Explanation (2) refers to such a case. The learned Judge then refers-to the 
definition of turnover and again makes the assumption that to constitute the turnover 
vf the agent he must buy or sell the goods for himself. Dealing with the definition 
of “sale ” as a transfer of property in goods the learned Judge draws the impli- 
cation that the property in the goods at the time of the sale vested in the person 
who sells and by reason of the sale, the purchaser obtains a transfer of the property 
in the goods from the seller. If the learned Judge meant ‘‘title ” by the term 
“property ” then undoubtedly property does not vest in the commission agent ; 
but I think it would be correct to say that a commission agent who has custody 
ee ee 
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and possession of the goods is vested with the propa the goods and he does 
have the authority to transfer the property in the goods to the buyer. Personally 
I am inclined to think that section 27 cf the Sale of Goods Act to which I have 
already adverted earlier supports my view. The learned Judge says : 


“eee the tne ee ee ee of the Sale of 
Goods it is imponi A ial amen tcl Coney AE tropeety a the prods excent angen“ 
fe anita rine conceal! - 


But a commission agent does sell goods with the authority and consent of the owner 
of the goods. After a brief reftrence to the definition of agent in section 182 of 
the Indian Contract Act, the learned Judge concludes that a commission agent 
who sells or buys on behalf of the principal is not a dealer. 


The learned Judge was apparently confronted with section 8 which to my 
mind in the clearest possible way assumes that but for the exemption the persons 
described therein would be liable to the tax under section 3 cf the Act as dealers. 
These are the persons who for an agreed commissior or brokerage buy or sell on 
behalf of known principals specified in their accounts in respect of each 
transaction, persons like the plaintiffs in the cases before us. The only way in 
which the learned Judge gets over the implication of section 8 is by holding that 
the section was mince “by way of abundant caution in order to make the 
machinery of taxation move smouthly and with speed.” He says: 

“ Section 8, it must be remembered, is not a taxing section but a section which creates exemption 
on the assumption that otherwise the person is Hable to taxation. If that assumption falls to the 
ground as shown already, there is no need really for the exemption.” 

In another place he opines that section 8 was intended to cover transactions of 
accommodation contemplated by Explanation (4) to the definition of “‘ turnover ” 
in the Act. In my opinion though it is true that section 8 is not a taxing section, 

t occurring as it does in the same enactment, it must be read as throwing some 
ight on the other related provisions and in view of the fact that there is nothing 
in the definition of “d ”? to indicate that the buying or selling must be on 
the person’s own account, the obvious inference from section 8 is that the defini- 
tion would cover also the case of persons mentioned in section 8 who would, but for 
that section, be liable to taxation under section 3. 


The other learned Judge also came to the conclusion that an agert can in no 
event be included in the definition of a ‘‘dealer.’? But there are observations in 
his judgment which appear to me to be not inconsistent with the view I am taking. 
TI do not for a moment differ from him wher. he says 

“A troker or commissjon agent who merely brings together the buyer and seller does not 
transfer the property im the gcois, ? ; 

But with respect I am unable to follow how an agent who might effect 
transfer of the property in the goods to the buyer if he had been authorised to 
sell by the owner of the goods cannot be said to have sold the goods in view cf the 
definition of sale in the Act. Agam I do not disagree with him in the follow- 
ing statement of the law: 

“ A broker is an agent who, in the ordinary course of bis business, is employed to make contracts 
for the purchase or sale of goods of which he is not entrusted with the possession or control. Usually 
he contracts in the name of the principal and contracts of sale or purchase in such a way 
as to bind both the buyer and the seller. There may be other kinds of agents for the sale or 
of goods on behalf of and employed, by a principal. It is elementary that goods can be #0 as to 
transfer ftl to. the buyer by the owner of the goods or by a person acting under his authority 

t” 


It is true that ordinarily no agent can maintain an action in his own nams to 
enforce a contract made by him merely in this capacity as agent. But a commission 
agent selling the goods of an undisclosed principal can certainly maintain an action 
in his own name. Qnce more I find myself in agreement with the learned Judge 
when he says: g TO? x 

“The mere fact that an agent, who is entrusted with for sale, sells them witbout disclosing 
who the principal is, does not make the transaction a of the agent’s nor does it convert 
„he relationship between him and his principal into one of vendor and sr 
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That may be so but when the commission agent entrusted with the possession of 
the goods and authorised to sell them on behalf of his principal enters into a contract 
of sale with a third party, i.e., the buyer and transfers the property in the goods 
to the buyer, I fail to sce why the transaction between the commission agent and 
the buyer would not be a sale within the meaning of the definition of that term in 
the Act. The learned Judge is unable to get over section 8 though he sets-out 
what according to him that section. was intended to cover. A 


Both the learned Judges discuss the well-known decision in Ireland v. Livingston’. 
We are not concerned as to how far Lord Blackburn’s dictum about the relation- 
ship between a commission agent and a foreign consignee as being that of vendor 
pnd: law fs comet laa All that we are concerned with in this case is to 
determine whetber the plaintiffs in these cases would be dealers, i.e., persons engage 
in the business of buying or selling- goods. I do not therefore propose to deal 
at any length with either the decision in Ireland v. Livingston or Cassabogolou v. Gibba. 
` In my opinion, the learned Judges in Provincial Government of Madras v. Vesra- 
bhadrappa® went too far in holding that in no event and under no circumstances 
can a commission agent be deemed to be a person carrying on the business of buying 
or selling goods and I must express my dissent from them. In my opinion, 
the plaintiffs in these cases would be dealers within the meaning of that expression 
in the Act and liable to tax under section 3 but for the exemption given by section 
8. As I have held that the conditions of the licence ted under section 8 Have 
not been infringed, the plaintiffs will be entitled to the exemption. All the suits 
will therefore be decreed. 


In the result, Appeal Nos. 365, 468, 551 and 447 of 1947 will be allowed 
and Appeal No. 641 of 1947 will be dismissed. There will be decrees as prayed 
for. e plaintiffs will have their costs here and in the Court below. 


K.S. ` | — Appeal No. 641 of 1947 dis- 
missed ; all-other appeals allowed and 
all the suits decreed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mkr. Justice CHANDRA REDDI. 
Pentakota Ayodhyaramayya and others .. “Appellant® _ 


v. 
Pentakota Venkata Krishnam Naidu _ «+ Respondenti. 

Danmages—. in possession of Land under dscree—Sale of bricks and tiles made of earth di 
out of land— ie o dered —Claim Rann of te che of Wide ole ode Ta O E a 
—Proper measures of damages. - 

Tn an application for restitution under section 144 of the Code of Civil Procedure only such 
damages as would restore the person secking restitution to the position whichfhe would have occupied 
but for the wrong decree, should be directed to ‘be paid. The measure of damages is the loss caused 
to the plaintiff which in all ordinary cases is measured by the resulting diminution in the value of 

According] y, where the defendant was in possession of lan under a wrong decree and when 
restitution was ordered the plaintiff claimed as damages the value f backs aod Ge sr and when 
dug out of the land. ` i 

tbat the plaintiff entitled to be only the value of the depreciation sustained by him 
e eae u ak RES aS by 

Appeal TA the order ofthe Court of the Subordinate Judge, Vizaga- 
patam, in A.S. No. 246 of 1948 preferred against the order of the Court of the 
District Munsif of Vizagapatam in E.A. No. 188 of 1946 in O.S. No. 103 of 1940. 





I. H i) LR. pEr. 895. 3. (1950) 1 M.L.J. 564: I.L.R. (1951) Mad. 
a. (1883) 11 Q.B.D. 797. 257. : 
- MAAAO. No. 83 of 19409.” eos 28th September, 1951. 
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E. Venkatesam and E. L. Bhagiratha Rao for Appellants. 

B. V. Ramanarasu for U. Ssthumadhava Rao for Respondent. 

The Court delivered the following: Sey eat = ao 
. Jupcment.—This second appeal arises out of E.A. No. 188 of- 1946, in O.S. 
No. 108 of 1940 in the Court of the District Munsif of Visakapatnam; for restitution. 

In a suit for partition instituted by the sons of one Goteti Subba Rao, the present 
first respondent was directed to put the appellants in possession of 44.3/4 cents 
of land which was found to be in excess of the property to which he was entitled 
and which, according to the trial Court, belonged to the appellants. An appeal 
was filed by the present first respondent against this direction which was dismissed 
by the Subordinate Judge of Viza patam. But this Court, in S.A. No. 2154 of 
1944, reversed the decisions of the Courts below holding that 

“ those portions of the lower Court’s decree which do not relate to the plaintiffs shall be deleted. 

and the rights of the defendants tater ss be and hereby are left to be adjudicated upon, if necemary, 
in a different litigation.” naa i ~ 

Consequently, the first respondent, in addition to applying for redelivery 
of that property, inter alia, claimed a sum of Rs. 2,000 as the value of twa. lakhs 
of bricks and two lakhs of tiles prepared by the present appellants from out of the” 
carth dug from the 44.3/4 cents of land. : i 

Dealing with this claim the trial Court held that-the-only relief which the 
present first respondent could get was a direction to the present appellants to -fill 
up the pits dug in the land at their cost within 15 days from the date of the order. 


The first respondent herein who was aggrieved by this order, filed an ap 

to the Subordinate Judge of Vizagapatam. The lower appellate Court, which 
confirmed the findings of the trial Court on other issues, held that the proper direc- 
tion in working out the rights of the parties, so far as the claim for damages in respect 
of the pits dug on the land of the first respondent; was concerned was to direct the 
present appellants to pay the money value or the compensation for the earth dug 
and utilised by them and allow the present first respondent to fill up the pits in the 
manner he thought best as it thought that there were various difficulties in working 
out the direction of the trial Court as regards the filling up of the pits. But in 
valuing the earth dug and utilised by the appellants the lower appellate Court 
took into consideration the net profits readied | 5 the appellants by the sale of the 
bricks and the tiles which were manufactured out of the earth dug from the land in 
question. ' - : = 
In this ap filed against the order of the learned Subordinate Judge, Mr. 
Venkatesam, the learned counsel for the appellants urges that the basis adopted . 
by the lower Court in assessing the value of the earth was erroncous that the profits 
realised by the appellants have no bearing or relevancy on the question of the 
value of the earth utilised by them m manufacturing the bricks. It is argued by 
Mr. Venkatesam that the proper measure of to be awarded in cases like 
this is either the value of the earth dug out of the land or the value of the depre- 
ciation that was caused by the act of his clients, viz., the digging of pits in the land, 
and that in any event, the first respondent is not entitled to the net profits derived 
by his clients from the sale of the bricks. f 

” In-support of his contention he places reliance on a judgment of Govinda 
Menon, J. m Periyayya Moopan v. Marudai Konar! In dealing with the question 
as to how a person that is put to loss by the act of the parties against whom Basa 
are sought should be compensated, the learned Judge observed : : 

“T am of opini that at the utmost the first defendant would be liable to pay the price of the 

mud and silt at the time he utilised them for manufacturing the bricks.” ies 
The learned Judge also stated that the net profits of the bricks manufactured out 
of the mud and silt would not represent the value of the mud and silt used for manu- | 
facturing the bricks. car l A. ge ; 





1. S.A. No. 1941 of 1947. 
65 
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Mr. Ramanarasu, learned counsel for the respondent relies upon a decision 
‘of Raghava Rao, J. in Vajjula Anantharaman v. Adapala Subba Reddi and another!, 
in support of his plea that his client is entitled to the net profits made by the appel- 
lants in this case. It was laid down by Raghava Rao, J., in that case the defendants 
who upon the land of the plaintiff, dug out earth from that land and 
utilised the same for manufacturing bricks, were liable to pay the net profits made 
by them to the plaintiff. It is very doubtful whether the principle enunciated 
Ri the learned Judge in that case is applicable to « claim arising under section 144 
‘ot Civil Procedure Code for in an application for restitution only such damages 
as would restore the person seeking restitution to the position which he would have 
occupied but for the wrong decree should be directed to be paid. It could not be 
said that if the wrong decree was not passed. by the trial Court in this case, the 
person secking restitution would have made this amount. Even otherwise with 
respect I must express my disagreement with the view taken by the learned Judge 
in that case, as it does not seem to be in consonance with the principle applicable 
to such cases. 


f Mr. Ramanarasu next cited to me a decision of the Calcutta High Court 
` in Cerrit Moran & Co. v. Manmatha Nath Mukherji?. I do not think this decision 
-carries him very far. There the point which the learned Judges were considering 
was whether a person who committed trespass, plucked tea leaves from the estate, 
manufactured them and transported the same, was entitled to deduct the cost of 
plucking, manufacturing and transporting the tea, in a claim for damages by the 
plaintiff against the trespasser. The learned Judges held that the defendant, who 
was guilty of fraud ormegligence, would not be entitled to a deduction of the expenses 
incurred by him for the process of plucking, preparing and transporting them for 
-sale but the only reasonable deduction to which he was entitled was the commission 
id by the defendant trespasser to the brokers. In support of his conclusion 
byshire, C.J. with whom ‘Lort Williams, J., agreed relied upon the following 
passage in the judgment of Lord Sankey, L.C. in Banco Ds Portugal v. Waterlow 
and Sons, Lid.*, which in my opinion does not countenance the contention put 
‘forward by Mr. Ramanarasu : 


Company‘, in these words ‘ Where any injury is to be com ed by damages, in ing the sum 
of money to be for reparation of damages, you as nearly as posible get at that sum of 
which wall at the who has been injured, or who has suffered, in the same position as he 


have been in if he d had sustained the wrong for which he is now getting his compensation 
-or reparation. There is no doubt as to the law . . . 2. ? 

The test to be adopted in awarding even in cases of trespass is laid down 
in several decisions of Pra Courts and also of Indian Courts. In Volume 10 
-of Halsbury’s Laws of England, Hailsham Edition, at page 134 the following passage 


Occurs : 7 

“ In respect of inj i done to the land by trespass the measure of damages is the depreciation 
-in the selling value of land, or in the selling value of the plaintiff’s interest in it, and uot the amoun 
required to put the in i . The amount recoverable, however, will not 


In support of this statement of law the learned author relies upon a number of 
English decisions which it is unnecessary for me to refer now. In the same volume 
at page 137 the learned author says : : f 


“Tf the defendant was guilty of fraud or negligence, the plaintiff is enttled to recover the value 
of the minerals at the time they first became chattels—that is, their value at the pita mouth allowing 
for the cost of raising them to the surface. If the defendant acted honestly and without negligence, 
“the plaintiff is only entitled to the value of the minerals at the pit’s mouth after allowing for the cost 
~of getting them as well as that of raising them to the surface.” 





1. SA. No. of 1947. ` . 8 G A.C. 452 at 475. 
a. I.L.R. (1941) 1 Cal. a85. 4 188o 5 A.C. 25, 39. 
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These passages ‘were quoted with approval not only by Govinda M in 
Peri Moopanv. Marudai Konar! but also by a Bench of the Calcutta High Gourt- 
in Krishnalal v. Radhika Mohan’. . 


In Salmond’ on the law of Torts, tenth Edn. at page 210 the learned author 


says : 

Whe a oe Eee ene damage to the land, the measure of damages is the loss 
thereby caused to plaintiff, which in all ordinary cascs is measured the resulting diminution 
in the value of the . The messure of damages is not ‘the cost of reinstatement—the cost of 

i land to condition in which it formerly was—e cost which may greatly exceed the 
actual diminution in the value of the land.” 

In Currimbhoy & Co., Ltd., v. L. A. Creet?, the measure of damages to be awarded 
to a co-owner who dug out more than his share of the coal was considered. At 
page 201 the point is dealt with thus : 

‘The measure of damages in a case like this is the fair market value of the coal (be it remembered 
that Creet was a part owner of the coal) at the pit mouth at the time when it was served subject to 
just allowances. ‘As to what allowances there shall be depends on the conduct of the parties and the 
other circumstances of the case. There are two rules—(1) the harsher, under which only the cost of 
bringing the coal to bank is allowed and (ii) the milder under which the of hewage and haul- 
age, i.s., the cost of working and severing as well as of bringing to bank is d 
In that case the milder rule was applied as the learned Judges thought that the 
co-owner was not guilty of misconduct cf a substantial character. 


On this discussion it follows that the basis adopted by the learned appellate 
Judge for arriving at the value of the earth was wrong. 


Mr. Ramanarasu maintained that the value of the earth dug out from the land 
belonging to the first respondent would not represent the true measure of damages 
in a case like this and that his client would be restored to the position which he would - 
have occupied but for the wrong decree only if he is paid the value of the depre- 
ciation sustained by him as a result of the action of the present appellants. Mr. 
Venkatesam concedes that this is the fair basis of allowing restitution in a case like 

Consequently the order of the lower appellate Court has to be set aside and the 
case remanded to the trial Court for an enquiry as to the value of the depreciation. 
For this purpose the parties are at liberty to adduce such evidence as may be neces- 
sary to prove their respective cases. The enquiry is to be confmed to the value 
of the property before the digging of the pits and the value thereof immediately 
after the digging. The costs of this second appeal will abide and follow the result 
-ofthe enquiry in the trial Court. - - 

The Memorandum of cross-objections is not pressed and is dismissed without 
costs. (Leave refused). 

V.P.S. f — Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
! Present :—Mr. Justice RAMASWAMI. 
Gangiredla Mathayya : 
Criminal Procedure Code (V of 1898), section Acrused charge-sheeted for offences exclusively + 
triable by Sessions Court of ataa ofr Be coh a of dae Ge by ewe 
amounts to discharge of graver of District Magistrats to direct committal. 


Petitionsr.* 





1. S.A. No. 1941 of 1947. ~ g. (1929) I.L.R. 57 Cal. 170. 
2. AIR. 1931 Cal. aba. 
*Cr.R.C. No. 688 of 1950. £ 2and November, 1951. 


(Cr.R.P. No. 633 of 1950.) 


a 
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Petition unaer sections 435 and 439, Criminal Procedure Code, 1898, praying 
- that the yee will be pleased to revise the order of the Court of the 

Additional District Magistrate, Vizagapatam, dated 31st March, 1950 in Criminal 
R.P. No. 2 af 1950 preferred against the crd.r of the Taluk Magistrate, Bimlipatam 
in P.R.C. No. 3 of 1949. f 

S. Suryaprakasam and A. 5..Prakasam fcr Petitioner. 

Tne Public Prosecutor (V. T. Rangaswari Aipangar) for the State. 

The Court made the folldwing 

Orver.—This is a criminal revision case filed agairst the order made by the 
Additional District Magistrate cf Visakhapatnam in C.R P. Ne. 2 of 1950 wbich 
raises an interesting poirt. , ; i f f 

The facts aru: Gangiredla Mathayya and six others were charge-sheeted 
by the police for offences undcr sections 147°and 302 read with &cticn 149, Indian 
Penal cde. This crse was enquired into in the Court of the Taluk Magistrate 
cf Bimlipatam as Preliminary Register Case No. 3 of 1949. Th: Magistrat: after 
neari.g witm sses came to the cc nclusion that cnly offences ur der sectiors 325 and 
323, Indian Penal Code were made out and framcd charges and wanted to proceed 
with the trial. Thereupon the Additional District Magistrate has been moved 
on the ground that the Taluk Magistrate, Birlipatam had improperly discharged 
-these accused for offences triable exclusiv ly by the Sessions Ccurt and the Additional 
District Magistrat.. ir. what can jegitimataly be described as ar. elaborate and consi- 
derr d crder has directed the committal. 


The orly interesting point that-has beer taken by Mr. Suryaprakasam is that 
- in this case, there was nc discharge of the accused persons and that in fact charges 
have been framed ; that there has beer no termination of these proceedings and 
that, in thes. circumstances there can be no interference by way of revision by the 
Additional District Magistrate of Visakhapatnam. In this contention he is fortified 
by 2 Bench decision of the Allahabad High Court by Dayal and Bhargava, JJ. 
in Abdul Wahesd v. Rex1. The substance of that decision is that it was not necessary 
for a Magistrate who decides to try a case himself and does not commit the accused 
to the Court of sessions, to record reasons for his not charging the accused with the 
offence exclusively triable by the Court of Sessions; and when the Magistrate 
decides that the accused be tried by him or any other Magistrate, the accused is 
not discharged, and, therefore, no question of recording of reasons arises ; and that 
the mere non-framing of a charge cannot amount to an order of discharge so long 
as-the accused is on trial with respect to the offences which are charged against 
him ; that the Magistrate is free to frame a charge which he did not consider neces- 
sary to frame, at an earlier stage of the proceedings at a later stage, and that so lon 
as the Magistrate retains the option of gaming a charge against the accused, with 
respect to the allegations made against him it cannot be said that the Magistrate. 
had by his non-framing of the charge discharged the accused of the offence which 
might have been made out against him on the basis of those allegations and that 
therefore there can be no interference in revision. 


The arguments in this Bench decision, if I may venture to say so, are interesting, 
but with very great respect, it seems to me that they overlook the scheme of the 
_ Criminal Procedure Code, wherein cases are classified into four categories, viz., 
Preliminary Register cases, Summons cases, Warrant cases and S Trials, 
The Criminal Procedure Code then proceeds to prescribe the mode of procedure 
_in regard to each of these four categories. In the case‘of offences which are prima 
facie wholly triable by a Sessions Court at their inception, the procedure is to try 
the case as a Prelimina i case. If it is found by the Magistrate after 
enquiry, that the graver shone making it exclusively triable by the Sessions Court, 
has not been made out to drop that accusation or discharge or not proceed with the 
accused on that graver charge, whatever phrase we might use, and then proceed. 


1. (1950) ALJ. 647. 
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wo frame a charge himself if he considers that he is competent to coe bag of the 
matter himself or adopt other modes of procedure in the Criminal Procedure Code. 

Then this is precisely what has happened in this case, namely, after a parti- 
cular stage, the Magistrate has come to the conclusion that the graver charge has 
aot been made out and that he should proceed with the case on the less serious 
charge, that he was competent to dispese of the matter Fimself and that thereupon 
bc has proceeded to frame charges. If this is nct a discharge, of the-graver count 
-what else can be a discharge. -The argument that it will be still open to the Magis- 

ate to commit at a later stage and therefore there is no termination of the proceed- 
angs on the graver charge is a mere talking point because after practically the 
entire prosecution is before Court and the accused has to- enter upon ais 
defence what aggravating factor would come before Court to make the 
Magistrate convert ths calendar case into Preliminary Register case? Such 
a Hikelihood is not beyond the -bounds of possbility but hardly evr 
likely to rix in -practice. The conclusion of the Bench decision, with very 
great respect, that the non-framing of charge will not amount to a discharge 
does not commend itself to me. In this conclusion we are fortified by two 
considerations, namely, first of all, if really we adopt the reasoning in this 
decision, ther section 437, Criminal Procedure Code would b rendered practically 
nugatory. Suppose an accusation against a person is for an offence under section 
302, Indian Penal Code and it is started as a Preliminary Register case and enquired 
into by the second class Magistrate as happens in this Province, and the second 
class Magistrate after enquiring into the matter comes to the improper conclusion 
that the offence of murder has not been made out and frames a charge for the offence 
of hurt under section 324, Indian Penal Code ; and then he proceeds.to dispose 
of the matter as in a warrant case and-acquits th. accused. Wherein in this picture 
does the Sessions Judge and the Additional District Magistrate come by way of 
revision? How can the order of this Magistrate clutching at jurisdiction, assuming 
that it is such a case, be corrected ? 

It is unnecessary to proceed further to discuss this matter elaborately, because 
really if this interpretation’ is placed, then section 437, Criminal Procedure Code 
would become a mere dead letter so far as the Sessions Judge and the Additional 
District Magistrate are concerned, because they can only, interfere in cases of dis 
charge and only the High Court can interfere in cases of acquittal. 

In expressing this opinion which I do so with oo diffidence having regard 
to the fact that the learned advocate is relying upon a Bench decision of the bad 
High Court, I am fortified by the fact that the Bench decision itself says that its 
views are opposed to that of the Madras High Court and that it has held the con- 
trary opinion. 

I shall now briefly set out the decisions of the Madras High Court in regard 
to this matter. The carliest decision we have is a Bench decision of this High Court 
in Gandi Appa Ragu, In re!. In this case, it was held that though the complaint 
alleged facts against the accused constituting an offence under section -302, Indian 
Penal Code, the Sub-Magistrate disbelieving the evidence on this pomt did not 
frame any charge under section 302 or 304, Indian Penal Code his a. tion amounted 
in law to an order of discharge on those counts, ev.n though no express order of 
discharge was recorded by him, and that being so, it was open to the Sessions Judge 
under section’436, Criminal Procedure Codi to act suo motu and set aside the implied 
discharge and direct the committal of the accused tc the sessions on being satisfied 
that he had been improperly discharged as the offence unde section 304, Indian 
Penal Code is one exclusively triabl. by the Sessions Court. This decision relies 
upon and refers to an earlier decision of this Court Krishnareddi x. Subbamma*. Subse- 
quently on the same lines, this Court has been interpreting this matter as it can be 
acen from the two following decisions, viz., Lakshmayya v. Emperor”. ‘There Happell, 
J. held that in a case where the Sub-Magistrats after hearmg the prosecution evi- 








r. (1919) 98 M.L.J. 194: LL.R. 43 Mad- 2. on I.L.R. 24 Mad. 136. 
0. í z syt 3. eee 2 M.LJ. 139. 
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dence and the arguments thet no cast has been made out agairst the accused for 
an offence under section 307, Indian Penal Code and framed charges under sections 
147, 323 and 325 of the Indian Penal Codz it must be deemed to have been decided, 
in effect, that the accused had been meee in by the Sub-Magistrate in respect 
of the offence under section 307, Indian Penal Code and that the Additional 
District Magistrate was therefore competent to set aside this order of discharge and 
direct that the accused be committed to the sessions. In Pa s 
In ret, it has been held by Govinda Menon, J., that when a charge shert was fled 
against the accused for an offence under section 307, Indian Penal Code and the 
Magistrate was of opinion that the offence on the evidence placed before him was 
one under section 337 converted the Prelimmary Register case into a Calendar 
Case and convicted the accused under section 337, Indian Penal Code the action 
of the Magistrate amounted to a discharge of the accused of an offence under section 
307, Indian Penal Code and that it was open to the District Magistrate either to 
` order a further inquiry under section 436, Criminal Procedure Code or to order 
commitment to the Court of Sessions and that section 403, Criminal Procedure 
Code was bar to the trial of the offence under section 307, Indian Penal Code. 


Therefore the point of law taken fails and in regard to the order of the Addi- 
tional District Magistrate himself, it is an exhaustive one and he has set out ela- 
borately the reasons for coming to the conclusion that a case had been made out to 
commit the accused to sessions. It would be improper to discuss the pros and cons 
of these arguments at this stage, because this is a matter which At to be gone 
into in the trial Court itself untrammelled by the observations of the, Additional’ 
District Magistrate. ` 

Therefore subject to these remarks, I decline to interfere and dismiss the petition.. 


The petitioners will continue to remain on bail until the disposal of the sessions. 
case and on the same terms as before. 


V.P.S. —— Petition dismissed.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice BASHEER AHMED SAYEED. 
K. S. Deenadayalu Reddy : .. Appellant* 
v. 
Lalithakumari -  .. Respondent. 
Hindu Women’s Rights to Separate Residence and Maintenance Act (XIX , section 9—Ex parte 
dares rlia bp Nashend for rich lution of coniugel Hights= WA a Ata OS uk coe Sa 
Sor maintenance on the ground of desertion—Husband marrying again pending sxit— Yes right te maintenance 
under the Act. z 
Under section 2 of the Hindu W ’s Rights to Separate Resid 1 Maintenan 
1945, a Hindu wife is ehiied Waele ote ee ar Da asin 
again, but if she fails to comply with any decree or order of a competent Court without just andi 
sufficient cause she would not be so entitled. The mere fact that the husband obtained a decree for- 
the restitution of conjugal rights would not disentitle the wife of her rights. The husband has further- 
to prove that the wife to comply with the decree and that such failure was without just and 
t cause. : - 


Where the suit itself is one for maintenance on the ground of desertion and pending the suit a 
further event takes it is open to the plaintiff to take advantage of that ground which gives rise. 
to a further cause action for maintaining the suit. . : : 

Where the husband obtained an ex parts decree for the restitution of conjugal ts at Nagpur 
and the wife was not asked to comply with the decree, and the wife herself filed a mit for maintenance 
on the ground of desertion and pending the suit the husband married again, k 

Held, that the wife was entitled to upon the second marriage and that she was entitled to 
maintenance as the proviso to section 2 of the Act did not operate. A 

Appeal agani the decree of the City Civil Court, Madras, dated gist March, 
1950, m O. S. No. 532 of 1948. ae aes 


: I. (1949) 1 M.L]. 145. Suk 
* City Civil Court Appeal No. 50 of 1950. 4th December, 1951.. 
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S. Balasingam Satya Nadar for Appellant. 
P. Somasundaram for Respondent, 
The Court delivered the following l : a 


JuvomenT.—This appeal is against the decree of the learned City Civil Judge, 
granting maintenance at the rateo RRs. 20 per mensem to the plaintiff, who is married - 
wife of the defendant. The marriage has taken place in 1943, and for a year or 
two the husband and wife lived amicably. Later on, when the husband was 
transferred to Nagpur where his employment took him, there seem to have been 
some differences between the husband and wife and there has been exchange of 
notices. In 1947, a suit seems to have been filed by the defendant appellant for 
restitution of conjugal rights against his wife. It was first instituted in the Poona- 
mallee District Munsiff’s Court and then on the ground that that Court had no 
jurisdiction, it was transferred to Nagpur and the appellant appears to have 
obtained a decree against his wife on the 20th of July, 1948, for restitution of 
conjugal rights. The respondent filed the present suiton the 12th of July, 1948, 
but in the plaint, she has referred to the filing of the suit by her husband at Nagpur 
for restitution of conjugal rights. s 

When the suit was pending, it transpires that the defendant appellant married 
a second wife on the of February, 1949. Before the trial of the suit was taken 
up by the learned City Civil Judge, an application was filed by the plaintiff for 
amending the plaint in view of the second marriage, which the defendant contracted. 
That amendment was allowed and the plaint wasamended accordingly. The 
suit proceeded on the basis of the eade ple 


The suit itself is filed under section 2 of Act XIX of 1946, an Act which gives 
a Hindu married woman the right to separate residence and maintenance under 
certain circumstances. Section 2 of that Act is to the following effect : 

Ss Plot attain ny custonat bt Taw io ie ponttary BE marred Waan Sahe mL 
to separate residence and maintenance from her h on one or more of the following grounds, 


(1) if he is suffering from any loathsome disease not contracted from her ; - 
(2) if he is gullty of such cruelty towards her as renders it unsafe or undesirable for her to live 
with him; 


her © if he is guilty of desertion, that is to say, of abandoning her without her consent or-against 


(4) if he marries again ; 
(5) if he ceases to be e Hindu by conversion to another religion ; 
(6) if he keeps a concubine in the bouse or habitually resides with a concubine ; 


ad? for any other justifiable caur: - 

Provi that a u married woman shall not be entitled to separate residence and maintenance 
from her husband if she is unchasie or ceases to be a Hindu by to arother religion or fails 
pe een ae eee gee eee or the restitution of conjugal 

ts.” 

The learned City Civil Judge relying on the ground that the defendant had married 
a second time and finding that there was no desertion, gave a decree for main- 
tenance against the ap nt, The defendant relied upon his decree for resti- 
tution of conjugal rights as a defence to the suit and contended that in so far as the 
plaintiff had failed without sufficient cause to comply with the decree ofa competent 
Court for the restitution of conj rights she was disentitled to the claim for sepa- 
rate maintenance from the appellant. This contention was rejected by the learned 
City Civil Judge. z - 

The learned counsel appearing for the appellant has raised various contentions 
before me to get the decree of the learned Chit Civil Judge set aside. The first 
ground taken up by him is that the leamed City Civil Judge ought not to have 
allowed the amendment, as the amendment tantamounted to a new cause of-action 
being substituted in the place of the old one, and that it tended to change the 
character of the suit. I do not think that I can agree with the learned counsel 
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for the appellant in this contention, for the reasons that the suit itself was for a 
separate maintenance on the ground that there was desertion on the part of the 
defendant, but during the pendency of the stit when a further event took place 
it cannot be said that it was not open to the plaintiff to take advantage of that 

und, which would give rise to a further cayse of action for maintaining her suit 
for separate maintenance. After all what she was claiming was only separate 
maintenance, and she could easily urge more than one ground for the purpose 
of establishing her claim for maintenance. It has been an accepted principle 
that Courts when deciding suits, could take into account events that happen cither 
during the pendency of the suit, or even at the stage of the first or second appeal. 
Such being the case, it cannot be said that there was anything wrong in the learned 
City Civil Judge having allowed amendment sought for by the plaintiff. Even 
otherwise, it.can be stated to be a legal ground, which was available to the plaintiff 
when the defendant had married during the pendency of the suit a second time 
and when it came to the knowledge of the plaintiff that that event had taken 
place. She was entitled to make use of it as a valid ground under the law. There- 
fore, I do not think that any ee been committed by reason of the allowing, 
of the amendment of the plaint. ¢ amendment having been allowed and the 
defendant having been given an opportunity to plead against the amendment, 
there has also been no prejudice caused to the defendant in the proper prosecution 
of his defence. . ee 


The next contention raised by the learned counsel for the appellant is that 
the learned City Civil Judge did not consider the failure on the part’of the plaintif 
to comply with the decree of the Nagpur Civil Gourt from the proper perspective. 
According to the learned counsel for the appellant the.burden was on the plaintiff 
to show that she failed to comply with the decree for restitution of conjugal rights 
for sufficient cause and this burden not having been discharged. by her and the 
learned City. Civil Judge not, having discussed this aspect of the case, the decree 
and judgment ‘were vitiated and therefore, there was ground, according to the 
learned counsel for the appellant for remanding this suit for further trial, after 

ing an issue as to whether there was or no sufficient cause for the respondent 
to have failed to comply with the decree for restitution of conjugal rights. I do 
not think that this contention of the learned counsel for the appellant could be 
accepted. Section 2 of Act XIX of 1946 says that notwithstanding any custom 
or law to the contrary, a Hindu married woman shall be entitled to separate resi- ' 
dence and maintenance from her husband on one or more of the grounds’ which 
are given in the next seven sub-clauses to that section. After these sub-clauses, 
comes the proviso which says that a Hindu married woman shall not be entitled 
to separate residence and mamtenance from her husband if she is unchaste or ceases 
to be a Hindu by change to another religion or fails without sufficient cause to 
comply with a decree of a competent Court for restitution of conjugal rights. 
The - interpretation put upon the proviso by the learned counsel for the 
apolar is that the Borden. in the matter of failure to comply with a decree 
of a competént Court for restitution of conjugal rights is thrown upon the married 
woman, who claims maintenance and not upon the persons who keek to disentitle 
the married woman, who is otherwise entitled to maintenance under the main 
part of section > of the Act, I do not think I can’agree with this interpretation 
of the learned counsel for the appellant, The proviso is one; which seeks to dis- 
entitle a married woman from separate maintenance or residence, provided certain 
conditions exist and among those conditions one of them is failure for sifficient 
cause to comply with the decree of a competent Court for restitution of conjugal 
rights. Ifa married woman brings a suit against her husband, and if the aad 
wants that the woman should not be entitled to separate residence or maintenance, 
when: there exists a decree for restitution of conjugal rights, then it will be open 
to the husband to show that she has failed to.comply with that decree for restitution 
of conjugal rights without sufficient cause. I do not think that this proviso can be 
interpreted to throw the burden on the plainitff; a married woman, who seeks to 
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enforce her right to residence and maintenance on grounds mentioned in the earlier 
part of section 2 of the Act. 


As has been pointed out by the learned counsel for the respondent it may be 
that the appellant has secured a decree for restitution of conjugal rights against 
the respondent, but the mere fact of obtaining such a decree and, in this case, it 
‘being an ex paris decree, will not ipso facto disentitle the married woman, the 
wife of the appellant to claim maintenance. Having obtained a decree, as pro- 
vided ‘for under Order 21, rule 32, appellant should have proceeded to execute the 
decree thereby givmg an opportunity to the ndent to obey and comply with 
the decree. ough the learned counsel for the appellant would say that the 
decree was sought to be executed, there is absolutely no shred of evidence on record 
in this suit to show that there has been any such execution, or that notices have been 
exchanged between the parties calling upon the respondent to comply with the 
decree that was obtained by the appellant in Nagpur. No question appears to 
have been put to the appellant, when he was in the witness box as to ahat steps 
he took in regard to the execution of the decree obtained by him, and what oppor- 
tunity he gave to the respondent to comply with that decree, in order that her 
failure to comply with such a decree might be made a ground for disentitling her 
to the maintenance, which she is otherwise entitled under the law. If such an 
opportunity had been given and then, if a failure had arisen certainly the question 
of whether such failure was due to sufficient cause or otherwise, would arise. The 
more majore premise not having been satisfied in this case, I do not think that the 
uae of any sufficient cause or otherwise arises tb justify a remand of this suit 

or further hearing on the question of sufficient cause for failure to comply with the 
‘decree for restitution of conjugal rights. I therefore think that inasmuch as the 
appen not having discharged the duty cast upon him to prove that there was 
ilure on the part of the respondent to ooy with the decree that had been 
obtained by the appellant against her and that such failure was without any sufficient 
cause, the mere obtaining of a decree for restitution of conjugal rights would not 
.be a sufficient defence to defeat the right of the plaintiff to maintenance from her 
husband, the appellant. The rule laid down in Kishore Bun Mohunt v. Dwaranath 
Admkarit would seem to apply to the facts of this .case, and I do not think 
that there is any justification for me to adopt the course suggested by the learned 
-counsel for the appellant. “I am inclined to hold that the decision of the learned 
- City Civil Judge is not-wrong in having declined to consider the existence of a 
‘decree for restitutiop of conjugal rights operating as a defence against the claim 
-of the plaintiff for separate mamtenance. His decision has therefore to be upheld 
-and the respondent will be entitled to separate maintenance from the appellant. 


The learned counsel for the appellant has objected to the demand of the 
respondent to enhance the quantum of maintenance, that has been awarded to the 
respondent. The respondent has preferred a memorandum of cross-objection 
stating that the quantum awarded by the learned City Civil Judge is in uate 
-and meagre, considering the hard days that prevail at present and the status and-. ` 
position of the parties to the suit. the learned City Evil Judge has taken into ' 
-consideration the total income af the appellant, which is said to be Rs. 165 and 
taking into consideration that he has to maintain himself as also his second wife 
-whom he has married, has fixed the maintenance allowancy at the rate of Rs. 20 per, 
mensem. ‘There has been no evidence to show that this appellant has any other 
additional source of income beyond the Rs. 165 he is said to be earning by means 
-of his employment at Nagpur. Considering the circumstances of the parties 
and there being also some evidence that the respondent is not really in very penurious 
-circumstances I should say that the quantum of maintenance that has been fixed 
‘need not be revised. The rate of Rs. 20 per mensem will stana as it is. ` 


-The learned counsel fer the respondent has also taken the ground that the 
finding on the question of desertion by the learned City Civil Judge is not correct. 








1. (1894) LR. at LA. 89: LIAR. az Cal. 784 at pages 786 and 787 (P.C). 
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I do not think that I need go into that question because I am inclined to hold that 
the finding of the learned City Civil Judge is well supported on the question of 
desertion, On the facts as they emerge in the guit, it cannot be said that the appel- 
lant has really deserted his wik. 


In the result, the mam a appeal p referred by the daenna as well as s the memo. 
of objections preferred by the edi will both stand dismissed, with costs, 


V:P.S. Ds — : - Appeal and memo. 
Pee m f f objections dismissea 


a alee ae à 


. IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


- PRESENT :—Mr:; P. V. RAJAMANNAR, Chisf Justice AND MR, , Justice VENKATA- 
RAMA AYYAR. ' í a 


E ; ane Petitionsr* 
U. 


The State of Madras, PE a the Director of Controlled age Pi 
Commodities, Khaleel Mansions, Mount Road, Madras .. Respondent. . 


» las and calidity—. If céxtravene- 
ingen ria Do as rik enamel h a of Gad R l | 


Be Clause 12 (4) of the Cotton Ténilar (Con Onde in a ings ai be prohibition 
of acquisition installation of Seen It is would be 
Se e oea I ix conferred, on the ten by Arte 19 (0) and 
D ane aren S A teal prohibitin fmm ghe care of any gh annot be as- 


discretion 
would not amount to 4 areasonable restriction within the meaning of Article 19 (5) and (6). It would 
be unreasonable’ to- gamble oa. the tessonablenes of the Terie C ammmenes, : 

So king as the pomihility of a ision-like clause 99 being a in a manner not sanctioned 
by the Constitution cannot be rul out, it must be held to be In the abpence of any gtatutary 
roles to Indicate the manner in which the discretion of the Textile Commissioner should be exercised 
it is impossible to say whether his discretion in a case is or is not justified. There is 

for discrimination also.’ It is plainly a case of and arbitrary power. It is therefore not 
Tih desirable but abo ‘necessary n aS Tetle Cornmimoaez under alate 9, if at a done an 


Clause g0 of the Order confers on the Textile peer nee ener 
or dealer or any clam of manufacturers or dealers to sell to specified persons only such quan quantities of 
cloth or yarn as the Commissioner may specify and and likewise not to sell or deliver cloth or yarn except 


has to be i among several conoemaci PETE. proper aeheme af di granted 
under clause extile | distribu tion which 
not offend CUE T read with Article 19 (5) and (6) 
then; there is no room for complaint by any person on that his pagbu i have been unla 
affected to his abserice of any such scheme and a discrimination against 


icul ; $ , a bre a 
of thie guarantee ean ws vouchsafed by Article 14 and of the'fimdamental right 
declared by Article 19 (1)‘ of the Constitution. A ae 








*@.M.P. Nos. 6181, 6182 and 6183 o£ r951. = `°’ --  ' =t ^ th September, 1951. 


Authorities discuwed. 
Per Venkat ama , FA “A valid matute cannot be rendered void dia A dis 
person who has been adíninistration any mote than d statute can be rendered 
Pod I ay ce ee eae ete either case the validity’of the enactment 
should determined cas ity own melia. If the i confer an absolute and unres- 
ea porer, tlaceladtation i Ee fa thei ec? antece ant they aE be daret sold without 
further Investigation as to whether in fact there has been or not. - 
The Legillature can confer on & person or body of for the of 
administering the Act. But it must prescribe ine peti on which Cee powers re 0 exer- 
cied. If there are no rules for the exercise of discretion by the persan or body 
of persons, then the power must oTe and unreasonable. ; 3 
ee ) came into force the British Parliament and the Indian 
Legislatures within the them possessed plenary powers of | and 
the laws enacted by them could in any Court on the ground that deprived 
a person of his liberty or of his It is only with the a change came over 
the situation. The principle American Constitution that it was necessary to safeguard the 
ts of the citizen the despotism of the Legislature was and hmitations imposed 
an the powers of the important of which are those set out in Part III. The 


Ppt aha Cotton Textiles (Control) Order, 1948, are survivals of the beno- 
sais depos et gna pee eget are Inconsistent with the fimdamental 
iehi guaranteed under the the Constitution and accordingly void. 


petitioner of additional power looms in his mill and to award costs to thé 
petitioner, etc., aN i 


._ K. V. Venkatasubramaniam and A. 4. Ramet, for Row and Reddy for Petitioner. 


The Advocate-General (V. K. Thirwoenkatackari) - P the “State Counsel 
(S. Govind Swaminathan) for Respondent. ee. fe A, x 


- The Order of the Court was made by | ne a O 

The Chisf Fustice—In these two te ae ofthe provisions of the Cotton 
Textiles epee ae Order, 1948, were challenged*'as- being opposed to certain 
Articles of the Constitution of India, This Order; was made’ by the Central Govern- 
ment in exercise of the powers conferred by section”g of the -Essential Supplies 
(Temporary Powers) Act, 1946. It came into force on and August, 1948, m the 
place of an earlier er of February 1948: Two Classes of speci#l officers to work 
the provisions of this order are contemplated. One is the controller who is the 
principal officer appointed by a Provincial Government for the administration of 
the textile contro Gol and the other is the Textile Commissioner appointed by the 
Central Government. This Order provides for-the control of raw materials and , _ 
stores as well as cloth and yarn. In these two applications we are only concerned <% 
he ek provisions relating to cloth and yarn. Clause (12) of the Order runs. * 
as WS i 


“ra. (1) No producer who has no spinning plant shall work or cause or permit to be worked, 
(a) oooh ieroci Ob te maben of Tonma pekna AB tmeera bine onthe, sort epee: 


(8) Any loom for. a pérlod which in any one mon exceeds the average number of hourt of 
work per loom per monthin cae ise oo i year cule oath September, 1944. 

(2) No producer who has a spinning plant shall in any quarter— 
au “(e) purchase a quantity of yarn exceeding 1/4 of the quantity of yarn purchased by him in 

year 1944 5 
(b) sells quantity of yara lem than 1/4 ol the quality of yarn sold by him in the ear 1944- 
ucer who has no yeaving plant shall «instal or cause or permit to be installed 

any loom Ea a undertaking. 


1944. 


(y) ol be Tataia Tree Or inital: ainy. loom to be worked b} power as defined in 8. 2 
'actorics. 
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person havi in his poeman any loam which be it not eed to wick oe tin or 
s AN acoocdance with this clause shall forthwith report the fact to tho 
and shall take sucẸț'action as to its scaling or‘storage as the Controller amy direct.” 

The‘claust has to be read subject to clause 33 which provides for’ Sru ; 
from “and modification and relaxation of its ‘operation. Clause (1) * runs as 
follows :— 

>“ The Textile Commissioner ma hiy agerien or ipedal permit exclinde fodi Gr modify or telix 
FO eta spp reset a aa ca ea aa 
act or thing or any clam of persons, acts or things 

7 Clause go confers certain powers on the Textile Commissioner in respect of 
the disteibution of cloth and yarn. It is in the following terms: ’ 
` “ The Textile Commissioner may, with a view to securing & proper distribution of cloth or yarn 
or wiih eee with this order, direct any manufacturer or dealer, or any 
<class of manufacturers or dealers— 

(e) TO AE to soch pamon ór personi ich quantites of cloth or yarn as the Teale Comis: 
sioner may specify ; 


b) ec oe ioia Serie reer is a a 
sona sin rubject to much conditions as the Texte Commissioner may specify ; iad may tous mick tae 
‘ther instructions as he thinks fit regarding the manner in which the the direction i to be married out.” 


The petitioner in these two petitions is the proprietor of Sundararaj Textiles 
situated at Kalapatti Post, Coimbatore district. It is exclusively a weaving mill 
and tot what is referred to in the affidavits as a composite mill, i.e., both a spinning 
and a weaving mill. In 1944, the petitioner had 10 power looms installed in his 
factory. In 1946 he added:another 14 power looms with the ‘permission of the 
‘Government and ever since he has been manufacturing cloth in these_24 power 
loo In July 1949, he applied to the Textile Commissioner who had his office 
i Bombay for permission to acquire and instal 50 more power looms, as such 

on was necesstary’under the provisions of the Cotton Textile Control Order, 

1948. According, to the petitioner, one important reason for this application to 
instal more looms“was his desire tq purchase, what-is described as, a preparatory 
machinery for making warping and sizing. This machinery was only available 
in units to seryg. 10020 20 ‘power looms in'the count of yarn used by the petitioner’ s 
“looms. As the petitioner’had only 24 power looms he wanted to acquire further , 
looms. The Textile Gommissipner, advised the petitioner to apply through the : 
Provincial Textile Cofnmmissioner at ee The petitioner made an application 
accordingly on the 1gtË' August, gto. This pee was refused by the Govern- 
‘ment on 6th D ber, 1949., He repea uest and was informed by the 
Director of Controlled Commodities in i bis ted 17th March, 1950, that 
permission for additional loom£would not be granted in view of the medgre supply . 
sition of yarn in the State. The petitioner again made representations to the 
Minister of Industries with no success. On 5th July, 1950, he received a communi- 
-cation from the Secretary to Government, Development Department, that in view 
.of the difficult conditions of yarn supply, the petitioner’s request for permission 
>. to instal 36 additional looms would not be considered at ‘present. Meanwhile 
* “the petitioner had purchased the preparatory machinery at a cost of about a lakh 


-Òf rupees. ` 


In the affidavit filed in support of C. M. P. No. 6181 of 1951, the petitioner 
stated that after 25th January, 1950,-i.6., after the Constitution came into force, 
-clause 12 (4) of the Order became void as being inconsistent with the fundamental 

ts granted to him, more particularly by Article 19 (1) (f) and (8). The ground 

attack is that the said clause, n y, 12 (4) absolutel prohibits the acquisition 
or installation of power looms and the p robibition 3 is ar ary and unreasonable. 
He also submi that the restriction, F any, imposed under that clause was an. 
excessive restriction not necessary in the interests of the general public. Clause - 
33 of the Order is attacked as being contrary to Article 14 of Constitution 
masmuch as it prescribes no standard or the basison which any ‘provision can be. 
relaxed-or excluded in of any person. The clause being ‘discriminatory 
in character cannot be valid. In further support of his plea, the petitioner referred: 


2 
` 


~ 
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to other -textile mill “owners who had acquired and installed new power looms, 
-though*the petitioner was himself refused. ‘This the petitioner says is discriminatory. 


The petitioner also complains against the conduct of the Government officers * 
‘in their allotment of er pe loom per month. He was being allotted 400 lbs. 
of yarn per loom per month in 1949. In January, 1950, this quantity of 400 was 
reduced to 200 sa re in September, 1950, it was further reduced to 150 lbs. 
and in April 1951.still further to 100 lbs. per loom per month. This restriction 
was apparently imposed under clause 30 of the er. This action on the part 
of the Government, t.e., the State as represented by the Director of Controlled 
Commodities is impugned as being unreasonably and arbitrarily discriminatory. 
e petitioner mentions concrete instances in which even purely weaving mills 
like the petitioner’s were being given 300 to 400 lbs. of yarn per loom per month 
though he was given epnnderably less. He alleges that with the amount of yarn 
allotment now being made it was not possible to run the mill. This might lead 
to even closing down the business. Both Articles 14 and 19 (1) (f) and (g) of the 
Constitution were infrmged and clause 30 as well as the orders of Government 
were ulira vires and invalid. 


The petitioner also complains that even the allotments of yarn made to him 
were not being regularly supplied every month. In C. M. P. No. 618r of 1951 
the petitioner’s prayer is for the issue of writ of a mandamus or an order directing 
the respondent, namely, the State of Madras represented by the Director of Con- 
trolled Commodities to forbear from and in any way interfering with the acquisition 
and installation by the petitioner of additional power looms in his mil. In the 
second application (C.M.P. No. 6182 of 1951), the petitioner prayed that a writ or 
order may issue directing the respondent to allot and supply to the petitioner 400 
Ibs. of yarn per loom per month. - 


On behalf of the State an Upper Division clerk. the Office of the Director 
of Controlled Commodities swore to a counter-affidavit traversing the tions 
and charges made by the petitioner im his affidavit. The learned Advocate-General 
confessed that the counter-affidavit could have been filed by some one more res- 
ponsible than a clerk. The legal position taken up in this counter-affidavit was 
‘that the Textile Commissioner had full discretion to grant or refuse permission for 
acquisition and installation of new looms. The refusal to give to the petitioner 
permission to instal new looms was said to be duc to the acute ity of yarn in 
the State. A reference is made to an All-India Yarn Distribution Schiene which 
provided for the internal distribution of cotton yarn to miscellaneous consumers 
including power looms. As regards the facts, the deponent of the dffidavit put the 
petitioner to strict proof of several allegations in the affidavit. 


The petitioner filed a phy see in which he mentioned in detail several 
instances in which there had discrimination as regards the grant of permission 
to acquire and instal new power looms and as regards the allotment of yarn. A 
further counter-affidavit on behalf of the State was filed sia Bernd hearing of the 
applications by the Assistant Director of Cotton. In this a vit, he set out the 
history of cotton and yarn control from, 1943 onwards. Provisions in the earlier 
orders similar to the impugned provisions of the new order are referred to. Clause 
30 was in place of clause 18-B of the Cloth and Yarn Control Order, 1943. The 
purpose of this clause is said to be to secure proper distribution of yarn an proper 
distribution is understood to mean and means that the distribution is to be in 
accordance with the basic principles enacted in the order ; that is to say, that 
while the scarcity continued, the distribution must be on the basis of the All-India 
Yarn Distribution scheme. As clause 33, it is stated that exceptions are 
madesunder this clause after ca consideration of the various factors and almost 
always subject to the condition that supply of free yarn to the distribution pool 
is not impaired. ‘The permissions are given according to the deponent only on 
par recommendations received from the Provin State Controller. Though 

ere is no obligation cast on the Textile Commissioner or the Provincial Gon; 
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troller to feed new looms which are-installed, it ig pointed out that any unrestricted 
increase of looms will tend to affect the Sare of free yarn to the pool and provide 
an incentive to mills and the merchants to take to blackmarket activities. The 
restrictive provisions to be found'in clause 18 of the Order is an attempt to limit 
such tendencies to a reasonable minimum. .The petitioner filed a supplementary 
reply affidavit in which'he gave instances of permission being granted to new fac- 
tories, 6.g., 200 power looms to a new factory im Virudhunagar and 20 power looms 
to a new mill in Cannanore., He also gave instances of unequal allotment of yarn 
among several mills’ = > À 
_ The argument of Mr. Venkatasubramania Aiyar, learned counsel for the 
petitioner, was in the main based on Article 14 of the Constitution which ensures 
to all persons equality before, the law and equal protection of the laws from the 
State. The definition of ‘‘State”’ in Article 12 includes besides the Government 
and Parliament of India and the,Government or Legislature of each of the States, 
also local or other authorities within the territory of India or under the control 
of the Government of India. Taking first the provisions regarding uisition 
of looms, he contended that clause 12 (4) of the Cotton Textiles Control Order, 
though in terms prohibits any acquisition or installation, must be read with clause 
33 which empowers ths Textile Commissioner to exempt wholly or in part certain 
cases from the operation -of the provision. The combined effect of clauses 12 (4) 
and 33 (1) would therefore be that unless permitted by the Textiles Commissioner 
no new looms can be acquired or installed. Clause 33 (1) does not mention the 
grounds or circumstances which should influence the Textile Commissioner in 
granting or withholding special'permission. Ultimately, it comes to this, namely, 
that the Textile Commissioner’s discretion is completely unfettered. The legal 
position taken up in the counter-affidavit filed on behalf of the State is just this. 
‘Learned counsel contended that conferment of such rapes wer on the Textile 
Commissioner itself offends against the guarantee dec b Article 14 of the 
Constitution as such power gives ample room for discrimination. He also contended 
that in actual aie also the orders of the Textile Commissioner have been dis- 
criminatory. He strongly relied on the leading decision of the United States Supreme 
Court in Yick Wo v. Hopkins}, The city and county of Sanfrancisco made an 
Ordinance that it shall be unlawful for any person to engage in the laundry business 
within the corporate limits without having first obtained the consent cf the Board 
of Supervisors, except the same be located in a building constructed either of brick 
or stone. In Sanfrancisco there were about 320 laundries managed by the Chinese. 
Of them only about 10 were in brick buildings. The remainder were in wooden 
buildings, with the result that so far as the majority of the Chinese laundries were 
concerned, it depended entirely on the pleasure of the Board of Supervisors whether 
any of them would or would not be permitted to engage in the business in the 
wooden buildings. Actually it was found that the white laundries who were carry- 
ing on business in wooden buildings were given permission, the Chinese were 
refused permission. . The validity of the Ordinance was challenged on the ground 
that it was capable of being and was so operated and enforced as to discriminate 
against the Chinese laundries and therefore offended section 1 of the Fourteenth 
Amendment of the Constitution. : The Supreme Court held that the Ordinance 
was invalid because po 


“Tt confers a naked arbitrary power the board to give or withhold consent and makes 
all engaged in the business the tenants at as to their means of Irving under the Board of Super- 
iors.” ' . 


The following’ passages from the judemient of Mr. Justice Matthews were relied 
on in particular by petitioner’s counse 


“ When we consider the natureand theory of our institutions of Government, the principles 
which HERE supposed to rest, and review the epee devel: t, we are to 
conciude | t they do not mean to leave room for the y and action of purely personal end arbitrary 


Aaeeea need 


ce ‘. de 018 US.956 go Le Ed. ago, 
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power..... But the fundamental ta to life, liberty, and the of happiness, considercd 
By todividijal a ase Gcoured by Gites a OF tie uaar f ee couiderid 
showing the victorious prosres of the race in securing to men the blessings of civilisation under the 
reign just and cqual laws, so that in the famous language of the Massachusscts Bill of Rights, the 
Government of the Commonwealth ‘ may be a Government of laws and not of men.’ For, the very 
idea thet one man may be compelled to hold his life, or the means of living or any material right 
cweential to the enjoyment of life, at the mere will of another seems to be intolerable in any country 
where freedom prevails, as being the essence of slavery itself.” ` 

Mr. Justice Matthews quoted with approval the following observations made by 
the Court of Appeals of Maryland in the case of Baltimore v. Radecke!. 

“ But it commits to the unrestrained will of a si Public officer the power to notify every person 
Wio now cmiploys a steam engine in the jon any busines in the City of Baltimore, to cease 
to do so, and by providing compulsory for every day’s disobedience of such notice and order of 
removal, renders his power over the use of steam in that city practicall absolute, so that he may 
prohibit its use altogether. But if he should not choose to do this, but aden toe cases, 
there is nothing in the Ordinance to guide or control his action It lays no by which its 


fact, an Ordinance which clothes 2 single individual with power hardly falls within the 
domain of law, and we are constrained to pronounce it inoperative and void.” 
Learned counsel referred to the several instances mentioned in the affidavits filed 
by the petitioner as demonstrating the arbitrary nature of the power conferred on 
the Textile Commissioner by clause 33. There isno use, counsel urged, relying upon 
any presumption that the Textile Commissioner would not do anything im per 
or unjust or unreasonable. It is dangerous that the rights of persons should depend 
upon any personal quality of a particular officer. In a recent case Namazi v. Deputy 
Custodian of Evacuse Property, Madras?, relating to the Administration of Evacuee 
Property Ordinance XVI of 1949), this Court was called upon to pro- 
nounce on the validity of certain of its provisions. Section 20 of the Ordinance 
prohibits an intending evacuee from transferring in any manner whatsoever any 
immovable property in which he has any right or interest except with the previous 
approval of the Custodian, and any transfer made in contravention of the section 
shall bz void It was conceded that there were no rules laying down the grounds on 
which any transfer could be approved or refused. Meeting the argument that the 
Custodian would not ordinarily refuse to approve any transfer unless for proper 
grounds, I said, 

“ But surely that would be gambling on the reasonableness of the Custodian. As the section 

stands, there is nothing to prevent the Custodian from most unreasonably refusing to approve of any 
transfer by an intending evacuee.” 
Reliance was placed on these remarks by the learned counsel for the petitioner, 
Reference was also made to the decision in Anumathi Sadhukhan v. A. K, C jes? 
for the general proposition that deprivation of valuable rights of property without 
the necessity of giving any reasons for the action would be unconstitutional. Bose, J., 
observed in that case thus : 


iro assigned it is not posible to know or judge whether the order is a valid or a ma'a fide or arbitrary 


More or less the same line of reasoning was adopted when the learned counsel 
ilso invoked the provision of Article 19 (1) (f) and (g) of the Constitution read 


1. 49 Mad. 417° TT "9. ALR rosr Cal. 
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with Article rg (5) and (6). It was contended that a total prohibition of acqui- 
sition and installation of looms would not be a reasonable restriction and the decision 
of the Supreme Court of India in Chintamanrao v. The Stats Madhya Pradesh! was 
cited in support of the contention. In that case the impugned Act totally prohibited 


the carrying on of the business of manufacture of beedies in certain vi within ` 


the agricultural season. Their Lordships held that this was not in the nature of 
reasonable restriction within the meaning of Article 19 (6). Mahajan, J., who deli- 
vered the judgment of the Bench construed the phrase ‘‘ reasonable restriction ” 
in the following manner: : 


that is the choice of 2 course which reason dictates. Legislation arbitrarily or excessively 
invades the right cannot be said to contain the quality of reasonablencss and it strikes a 
proper balance between the freedom guaranteed in Article 19 (1) (p) and the social control 
Permitted by clause (6) of Article 19, it must he held to be wanting in quality.” 


The learned Advocate-General did not completely endorse the positions 
set out in the counter-affidavit filed on behalf of the State as So e arbitrary 
and unfettered discretion of the Textile Commissioner. He relied in general upon 
circumstances which compelled the State to regulate the proper distribution of yarn 
and manufactured cloth. and the acute shortage of yam. He also relied on the 
circumstance that the main Act, Essential Supplies (T emporary Powers) Act, was 
itself a temporary measure. Any scheme devised by the Government for a fair 
and equal distribution of essential commodities cannot be said to be ap ae 
-unreasonable restrictions though the scheme may certainly affect judicially 
some persons. It will. be difficult’ and improper for the Court to embark on the 
actual measures taken by the Government or its special officers to secure a fair and 
equitable distribution He cited to us two decisions of the United States Supreme 
Court which dealt with this question of distribution. In Railroad Commission o 


of 
Texas v. Rowan and Nicholas Oil Co.*, the validity of an order promulgated by the 


Railroad Commission of Texas came up for consideration. The statutes empowered 
the Railroad Commission to make rules and regulaticns for the prevention 
of waste of oil and natural gas. It was specially provided that in the exercise of 
the powers conferred on them, the commission shall in the event of any regulation 
was adopted limiting the production of oil and natural gas in any pool, prorate 
or apportion the allowable production of the pool among the various producers 
on a reasonable basis. The kairo ad Commissioner made a proration order under 
which allowances were based upon the hourly potential ca city of the well. The 
result was a flat per well allowance to the producers. The validity of the order 
was challenged on the ground that it was opposed to the Fourteenth Amendment 
because the proration order was not reasonable and it was arbitrary. An alter- 
native mode of distribution was suggested as better than the principle adopted 
by the Railroad Commission im their order. The Supreme Court held that the 
order in question was quite valid and that a Court in reviewing the action of an 
administrative agency to which the promotion and execution of State Policy has 
been entrusted must not substitute its notions of expediency and fairness for those 
which have guided such eng. Whether in prorating oil production, any parti- 
cular system was better than the others was a question not for the Courts but for 
the administrative agency entrusted by the State with the duty of making such 
proration. Mr. Justice Frankfurter who delivered the opinion of the Court pointed 
out the innumerable difficulties in. trying to adjust the many conflicting interests 
and that the commitments of a delicate process of adjustment to the administrative 
process will not escape challenge in Courts, but such cases, were only episodes 
m the evolution of adjustment among private interests and on the reconciliation 
of all the private interests. with the underlying public interests in vital sourtes of 
energy. . E role : 


a 
I. (1950) 3.0.J. 571. ` 2. 310 US. 573: 84 L. Ed. 1968.- 
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Inthe other American case, Secretary of Agriculture v. Ceniral Roig Refining Co.!, ' 
an order of the Secretary of Agriculture allotting sugar quota among various refm- 
eries under the provisions of the Sugar Act of 1948 came up for review. ‘To counter- 
act the serious evils resulting from an uncontrolled sugar market and to rationalise 
the mischievous fluctuations of a free market, the Legislature adopted the 
devise of a quota system and the volume of sugar moving to the continental United 
States market was controlled to secure an harmonious relation between supply 
and demand. Under the Act of 1948, five sugar producing areas were detned 
and to each area was allotted an annual quota of sugar. Under section 205-A 
of the Act the Secretary of Agriculture was authored to allot the refined sugar 
quota as well as the inclusive allowance of a particular area among those marketing 
sugar on mainland from that area. The section inter alia provided that allotment 
shall be made in such manner and for such amounts as to provide a fair, efficient 
and equitable distribution of such quota or proration thereof by taking into consi- 
deration three factors (1) processings of sugar to which proportionate shares per- 
tained, (2) past marketings ; and (3) ability to market the amount allotted. An 
allotment made by the Secretary in exercise of the power conferred by the section 
was challenged on the ground that the Act itself was not valid under due process 
clause of the Fifth Amendment, besides other grounds. It was held that the Act 
did not offend the due process clause because of the alleged discriminatory character. 
Mr. Justice Frankfurter who delivered the opmion of the Court after referring 
to the old and obstinate sugar problem of the country and the necessity for some 
sort of regulation to ameliorate the effect of disorderly competition observed that 
it was not for the Court to substitute its notion of expediency and fairness for that 
of the Congress. He said: i 

“ Tt would be a singular intrusion of the Judiciary into the legislative process to extrapolate 
restrictions upon the formulation of such an economic policy from those deeply rooted notions of 
justice which the due proces clause express,” 
and again, 

“This Court is not a tribunal for relief from the crudities or inequities of complicated experi- 
mental economic legislation.” 

The learned Advocate-General also cited to us a decision of the High Court of 
Australia in Mecarter v. Brodie?. The Transport Regulation Act provided that a 
commercial goods vehicle should not operate on any public highway unless licensed 
in accordance with the Act. The Transport Regulation Board was empowered 
to grant such licences, and it was provided that in granting or refusing licences 
the Board should have regard to the interests of the public generally and should take 
into consideration the advantages of the service proposed to be provided, its conveni- 
ence to the public, the adequacy of the existing transportation, etc. It was held 
that the Act did not contravene section 92 of the Constitution which provided that, 

“ Trade, commerce and intercourses among the States, whether by means of internal carriage or 

ocean navigation shall be absolutely free.” 
It was held that section 92 did not preclude the Commonwealth or State Parliament 
from in any way regulating or controlling inter-State trade and commerce and what 
was not permitted was prohibition and not regulation. Latham, C.J., posed the 
question in issue thus, f 


I shall first take up clause 12 (4). In -terms this provision imposes an abspłute 
prohibition of acquisition and installation of new Igoms. I have grave doubts 
if such a total prohibition would be valid, having regard to the fundamental rights 
conferred on the citizen by Article 19 {1) (£)~and-{g).- Cen -total -prohibition 

ere eT ie 
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from the exercise of any right be ever justified as a reasonable restriction within the 
meaning of that expression as it occurs in Article 19 (5) and (6). I am inclined 
to think that a total prohibition unless it be for a shortand prescribed time will be 
invalid. I quite realise that there may be emergent situations when such absolute 
prohibition may be necessary. But such contingency is provided for by Article 358 
of the Constitution. When the President is satisfied that a grave emergency exists 
whereby the security of India or any part of the territory thereof is threatened 
whether by war or external aggression or internal disturbance, he may by procla- 
mation make a declaration to that effect (Article 352). While such proclamation 
is in operation nothing im Article 19 shall restrict the power of the State to make any 
Jaw or to take any executive action which the State would, but for the provisions 
contained in Part III of the Constitution, be competent to make or to take (Article 
358). In such a state of emergency a total prohibition of the exercise of the right 
conferred by Article 19 may be valid, but otherwise, I am of opinion that it would 
be unconstitutional. An illustration of this principle is to be found in the Besdi 
caset. Clause 12 (4) by itself must therefore be held to be ultra vires and void after the 
coming into force of the Constitution. í 


But both sides argued before us on the footing that there was really no absolute 
prohibition but there was only a restriction, because clause 12 (4) has to be read 
with clause 33 which gave power to the Textile Commissioner to permit in parti- 
cular cases the acquisition and installation of new looms. What the petitioner’s 
counsel urged before us was that there was nothing in clause 33 to indicate the 
factors which should be taken into account in the exercise of the Textile Commis- 
sioner’s discretion. If his discretion is completely unfettered, as was suggested 
in the counter-affidavit filed on behalf of the State, can it be said that the provision 
does not conflict with the right of equal protection conferred by Article 14? Is 
there not scope for, if the clause does not really invite discrimination ? Can valuable 
rights of citizens be left entirely to the arbitrary discretion of the Textile Commis- 
sioner? I think that such an arbitrary and unfettered discretion would not amount 
to a reasonable restriction within the meaning of Article 19 (5) and (6). It would 
be unreasonable to gamble on the reasonableness of the Textile Commissioner, 
to use the language in an earlier decision of this Court in Namazi v. Deputy Custodian 
of Evacues Property, Madras*. The salutary principle enunciated in Yick Wo v. Hopkins?, 
would render such a provision obnoxious to the Constitution. So long as the 

sibility of a provision like clause 33 being applied in a manner not sanctioned 
y the Constitution cannot be ruled out, it must l held to be wholly void. As the 
Supreme Court observed in Romesh Thappar v. The State of Madras*, 
“ Where a law purports to authorise the imposition of restrictions on a fundamental 
wide: CUA iO cover matics Doth A aad Oat the Ida of ee, 


legislative action affecting such rights it is not posible to uphold it even so far as it may be 
applied within the constitutional limits, as it is no le. So long as the pomibility of its being 


applied for not sanctioned by the Constitution cannot be ruled out, it must be held to be 
wholly unconstitutional and void” i 


The petitioner has also mentioned concrete instances to show that there has 
iscrimination in the grant of exemptions under clause 38 of the order. It is 
not necessary for us to discuss whether the exemption in cach case was justified 
or not. What is of significance is that there is scope for-discrimination. In the 
absence of any statutory rules to indicate the manner m which the discretion of the 
Textile Commissioner should be exercised it is impossible to say whether his discre- 
tion ma icular case is or is not justified. If the yardstick is only the personal 
opinion of the Officer concerned, it is plainly a case of a naked and arbitrary power. 
It is therefore not only desirable but also necessary that proper rules should be 
framed and general principles laid down to govern the discretion vested in the 
Textile Commissioner under Clause 33. If that is done and individual cases are 
dealt hie accordingly without making any discrimination there could be no valid 
complaint. , 





m_e 
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The proper order in the circumstances which I think ‘should Be passed on this 
petition (C.M.P. No. 6181 of 1951) is to direct the respondent to deal with and 
dispose of the petitioner’s application without making any discrimination on any 
ground, in the light of the observations made herein. i 

In C.M.P. No. 6182 of 1951 relief is sought in respect of the allotment of yarn. 
Clause go of the Order already extracted above confers on the Textile Commissioner 
power to direct any manufacturer or dealer or any class of manufacturers or dealers 
to sell to specified persons only such quantities of cloth or yarn as the Commissioner 
may ify, and likewise not to sell or deliver cloth or yarn except to specified 
persons. Besides the indication in the opening words of the clause, namely 

“witha view to recuring a proper dist ibution of cloth or yarn or with a view to securmg 
compliance with tk’s orde: ” ž > : 
there isno rule laid down as to the manner in which the proper distribution 
has to be effected among the several concerned persons. The petitioner 
complains that m actual practice the Textile Commissioner has discriminated 
between person and person, but apart from actual discrimination, he also 
challenges the validity of the provision on the ground that it contravenes the principle 
of equal protection of the laws and also that it is not a reasonable restriction on the 
exercise of the right conferred by the Constitution under Article 19 (1) (f) and (8). 
In the original counter-affidavit filed on behalf of the State, except stating that the 
petitioner’s request to allot 400 Ibs. of yarn per month cannot be complied with 
in view of the acute scarcity of yarn in the State and that supplies of yarn are being 
regulated to the power looms month after month on the basis of the yarn allotments 
made to this State by the Textile Gommissioner, Bombay, there is nothing else 
which gives us any information as to the principles on which the distribution is 
made. In the petitioner’s affidavit it was definitely alleged that, certain purely 
weaving mills, i.e., mills belonging to the. same category as that of the petitioner 
were still being given 300 to 400 Ibs. of yam per month and: that he was be 
discriminated unreasonably and arbitrarily, In the counter-affidavit, there is only 
a bare denial and the petitioner is put to strict proof of the allegations. I must 
confess that I am surprised at this attitude on behalf of the State. Even in the 
affidavit subsequently filed by the Assistant Director of Catton, Bombay, there is 
no indication as to the basis on which the yarn is.allotted to the several mills. ` 

I quite realise that during iods of acute shortage of essential goods and 
imod, it is not only dabik bat also imperative that the State should take 
steps to regulate their purchase and sale with a view to an ‘equitable distribution 
among all the consumers. Legislation undertaken. with this object, though it may 
in a sense, be restrictive of free trade, cannot be declared tò be-unconstitutional 
so long, of course, as restrictions are necessary im the interests af the general public 
and the restrictions are reasonable. It is also clear that legislation in .the matter 
of controls cannot go into the minutest detail of the actual distribution. As Mr. 
Justice Frankfurter observed in Railroad Commission of Texas v. Rowen and Nicholas 
Oil Co.}, : . Á ae be sf 

“ merely writing laws is only the beginning of the matter. Tbe 2dmnistration of these.laws 
is full of perplextties.” a 5 ye? pa en $ : 

The commitment of the delicate task of adjusting many -corflictmg interests 
and overcoming innumerable difficulties in-making an equitable” distribution must 
needs be to administrative agency. But the question -is whether the administrative 
agency should have an arbitrary and unfettered discretion or should be bound by 
certain broad principles and rules which it could. not - transgress. ‘In Secretary of 
Agriculture v. Central Roig Refining Co.* the same leamed Judge (Mr. Justice 


Frankfurter) made the followi illuminating observations in speaking .of the 
administrative function en to the Secretary of “Agriculture in allotting 
sugar quotas, i Tse pi cn A i 


3 ORE Amen fay ct A 
“ He could not be left at large and yet he could not be rigidly bounded.” Either extreme would 
defeat the control system. They could be avoided only by laying down standards of such breadth 


f 
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s3 inevitably to give the secretary leeway for his expert judgment. Its exercise presumes a judgment 
at once and conscientious,” . 

It will be seen that in the two American cases above referred to on which the 
learned Advocate-General placed reliance, the administrative officer was not left 
at large. In the Oil case there was a general rule of prorata allotment. In the 
sugar case the Legislature laid down three factors which had to be taken into consi- 
deration in ing the quotas. But in the present case no rules or principle have 
been made or laid down which should guide the Textile Commissioner in making 
a proper distribution of cloth or yarn. As the clause stands, there is nothing to 
prevent the Textile Commissioner from issuing any arbitrary order. He can exclude 
for no reasons certain persons altogether in his scheme of distribution. He can also 
discriminate. ‘The petitioner’s definite charge that mills placed in the same position 
as his mill have been allottéd more quantities of yarn than his mill stands unrefuted. 


The question then is what this court should do in these circumstances. Learned 
counsel for the petitioner asked us to declare clause 30 to be wholly wlira vires and 
void. The result of such a declaration would be to destroy the whole scheme of 
textile control. I spent anxious thought on the disastrous consequences of such a 
course. I have already said that during the periods of acute shortage of essential 
goods there could be, indeed there should be, a certain amount of regulation with 
a view to ensure fair and equitable distribution. I have already referred to obser- 
vations of learned Judges of the Supreme Court of the United States that the details 
of any scheme of tion or control can only be worked out by administrative 
agency and not by definite provisions in the Statute. In this connection I found 
the following passage in Willi’s Constitutional Law very suggestive : 

“Ts it proper classification to ut in one class those who get the consent of a board or of an official 
and into another class those who do not, where no standard is set up to control the action of the board 
or official ? Se ee ee en ee 


negative. P the best view on ect is that duc and equality are not violated 
by the mere erence of unguided power but only by its arbi exercise by those upan whom 
conferred. 

If a Statute declares a definite policy, there is a sufficiently definite standard for the rule against 


or not power delegated has been exercised arbitrarily 

Clause 30 lays down the ultimate end in view, namely, a proper distribution 
of cloth and yarn. Ifin accordance with and in pursuance of this policy, the Textile 
Commissioner had arrived at a scheme of distribution on a certain and ascertainable 
basis which is free from any charge of discrimination and he had placed that scheme 
before this Court and convinced us that the petitioner before us has been allotted 
the proper quota in accordance with the scheme, then we would have been loth 
to interfere. Unfortunately, however, and presumably in spite of the efforts of the 
learned Advocate-General, we have not been informed of any such general scheme. 
There is no doubt a reference to an All India Yarn Distribution scheme in the 
counter-affidavit filed on behalf of the State, but no particulars of the scheme have 
been put before us. Weare unable to know if the quota allotted to the petitioner is 
covered by this scheme. The petitioner has stated in his affidavit that mills practi- 
cally in the same category as his mill have been allotted 400 Ibs. per loom per 
month. This allegation has not been shown to be wrong. Nor has it been shown 
that owing to other valid reasons, the quota of, 400 Ibs. should be reduced. In 
the absence of any justification for discriminating against the petitioner in this 
matter, we are compelled to hold that there hafbèen a breach of the guarantee of the 
equal protection of laws vouchsafed by Article 14 and of the fundamental right 
declared by Article 19 (1). 

At the same time I am not disposed in this application to declare that clause 
30 is totally void. It appears to me that if in the exercise of the powers granted 
under clause 30, the Textile Commissioner has evolved a proper scheme of distri- 
bution which does not offend either against Article 14 or Artele 16 (1) (J) and (g)° 
read with Article 19 (5) and (6) then, there is no room for complaint by any persan 
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on the ground that his rights have been unlawfully affected to his prejudice. If 
till now the authorities concerned have not evolved any general scheme it will be 
„open to them to hereafter at least lay down the general principles of distribution. 


In the circumstances, I think the proper order for us to make is to direct the 
respondent to consider the application of the petitioner for allotment of yarn on 
its merits without ga y discrimination and in accordance with general rules 
as to fair and equitable distribution that may be made on the subject. 


The petitioner will have his costs in the two applications advocate’s fec Rs. 250 
in each. 

Venkatarama Ayyar, 7.—These are petitions filed under Article 226 of the Conati- 
tution raising the question of the validity of some of the provisions of the Cotton 
Textiles Control Order, 1948. The petitioner is the proprietor of a Weaving 
Factory called Sundararaj Textiles at Kalapatti in Coimbatore district. 1944 
the factory was equipped with ten power looms. In 1946 the petitioner pea 
to the Government for permission to instal 14 more power looms and the same was 
granted and the factory has been working ever since with 24 power looms. The 
Cotton Textiles Control Order, 1948 with which we are now concerned came into 
force on 2nd August, 1948. Clause 12 (4) of this Order runs as follows :— 

“ No person shell acquire or instal any loams to be worked by power as defined in section 2 (f) 
of the Factories Act, 1934.” 


Clause 33 (3) of the order is in these terms :— 


a ori tisi sing anything odatini in Tur order HE ere o e ees paoe in 
Schedule C shall have the effect subject to the of the Textile Commissioner under su 
and 2 to withdraw, modify or relax any or of all the restrictions enacted in those provisions.” 


Clause 12 is onc of the provisions included in schedule C 


In 1949 the petitioner applied under clause 33 (3) for permission to instal 50 
more power looms, but that was refused by a communication dated 6th December, 
1949. The petitioner made further representations m the matter to the Government 
and again on' was refused by an order dated 17th March, 1950, the ground 
for refusal being the m supply position of yarn in the country. The petitioner 
contends that clause 12 (4) is an invasion of the rights to acquire property and to 
carry on trade conferred on him under Article 1 gf (f) and (g) ee that the power 
conferred on the Textile Commissioner to wi ay or mo the restriction in 
clause 12 (4) is arbitrary and discriminative and void under Article 14 of the Consti- 
tution. 


The petitioner also complains that the quantity of yarn allotted to him by the 
Textile Commissioner has been undergoing a steady decline that starting with 
400 lbs. per loom per month it has now been reduced to 100 lbs. per loom per month 
and that even that quantity is not regularly supplied and that under the circumstances 
it has become impossible to carry on business. Clause 30 of the Cotton Textile 
Control Order which empowers the Textile Commissioner to control the eeuiuden 
of yarn is as follows :— 

“The Textile P EEE hua ety to ace EEE S E ea Geel 
Oe ee eg compliance with: this order, direct any manufacturer or dealer, or any 
clas of manufacturers or 

(a) to sell to such person or persons such quantities of cloth or yarn as the Textile Commissloner 
may specify, 

(b) Not to sell or deliver cloth or yarn of a specified description except to such a person or persons 


and joet 1O ica conditons ai he Terie Ommon y specify and may issue such further 
instruction as he thinks fit regarding the manner in which the is to be carried out.” 


The contention of the petitioner is that this clause also is repugnant to article 14 
as it confers wide and arbitrary powers on.the Textile Commissioner and that it is 
therefore void. Thus the points for determination are the validity of clause 12 (4), 
clause 33 (3) and clause 30 ofthe Cotton Textile Control Order 1948. 


67 
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- I shall first set out the relevarit legislative provisions bearing on the question. 
Under g and 10 George VI Chap. 39 India (Central Government and Legislature) 
Act, the British Parliament conferred on the’ Central Legislature certain powers, 
In the exercise of those powers the Indian ieee the Essential Supplies 
(Temporary) Powers Act, XXIV of 1946. ¢ preamble to the Act shows that the 

object of the legislation was to continue the wartime control* of the production, 
supply and distribution of essential articles for a further period. 
eton 3 (1) enacts ; ; 

“The Central 5 it app it to be or ient for maine 
ning eng SES oan) Sea? Mn oir 
and availability of fair prices, may by notified order provide for regulating or prohibiting the pro- 
duction, supply or distribution th and trade and commerce therein.” 

Section 3, clause (2) provides for the regulation of the production, manufacture, 


acquisition and transport etc., of the essential commodities by licences. Section 4 
‘enacts that the Government might exercise these powers through any officer subor- 
dinate to the Central Government or through the Provincial Government or any 
Officer subordinate to the Provincial Government as may be specified. Under 
section 14 (1) no order made in exercise of any power conferred by the Act could 
‘be called in question in any Court. _ The life of this Act has been extended from 
time to time by resolutiors of the Legislature, dated 25th February, 1948, 23rd 
March, 1949) and 20th December, 1949 and finally it has been extended upto 
31st December, 1952 by Act LII cf 1950. The Cotton Textiles Control Order now 
under consideration was made in the exercise cf the powers conferred under section 
3 (1) and came into force on 2nd August, 1948. There is no question but that this 
Order was valid when it was made. What is in dispute is whether the impugned 
‘clauses have become void under the Constitution. 

It will be convenient to deal first with the question whether clause 33 (3) is 
void under the Constitution. This clause undoubtedly confers on the Textile 
Commissioner a wide and unrestricted power to withdraw or modify clause 12 (4) 
in such manner as he pleases. It lays down no principles which he has to observe 
in exercising this power. No rules have been made rescribing the conditions on 
which the applicant is to get exemptions or modification. Nc directions are given 
controlling in any manner the discretion of the Commissioner. He is not bound to 
give any reasons for his orders. On the language of clause 33 (3) there is nothing 
to prevent the Commissioner from granting exemption to some and refusing it to 
others at his own will and pleasure. Indeed the petitiover complains in his affi 
davits that there hag been-such discrimination and he has given particulars therefor. 

The counter-affidavit contains a general denial and avoids an answer to the 
particulars but it is unnecessary to decide whether the complaints of the petitioner 
are well founded and whether there has been discrimination or not, because the 
validity of the provisions does not depend upon the result of their working. A valid 
statute cannot be rendered. void by the incompetence of the person who has been 
charged with its administration any more than a void statute can be rendered valid 
by an efficient officer working it to’ satisfaction. In either case the validity of the 
enactment should be determined on its own merits. If the impugned provisions 
confer an absolute and unrestricted power, discrimination is inherent in their very 
nature and they must be declared void without further investigation as to whether 
in fact there has been discrimination or nòt. The well known observatior: occurring 
in Regan v. Farmers Loan and Trust Co.1 
é “This, as has been often observed is a Government of laws and not a Government of men” 
seems eminently adapted to this context... 

I shall now déal with the authorities cited on either side. Mr. K. V, Venkata- 
subramania Iyer the learned advocate for the petitioner relied on the decisions 
in Yick Wo v. Hopkins*. Anumathi Sedhukhan v. A. K, Chaterjes? and the observations 
a 

1. 154 U.S. 362 : 38 L, Ed. p. 1org- at 1024. 3- AIR. 1951 Cal. go. 
2. 118 U.S. 356, 374 : go L. Ed. ago, - A 
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“in Namazi v. The Deputy Custodian of Evacuse Property, Madras1. “In Yick Wo v. Hop- 
kins? an order of the city and a San Fancisco provided that it would be 
unlawful for any person to undry business in buildings other than those 
constructed of brick or stone ERA SER the ion of the Board of Supervisors. 
No regulations were mado ibing baii to be complied with for eane 
the consent. In holding that th this provision was invalid Matthews, J., delivering 
-the unanimous apmiop of the Court observed as follows :— 
“ There is no in the Ordinances which points to such a regulation of the business of keeping 
a oe ies. ‘They scem intended to confer and actually do confer not a discretion 
‘to be upon a consideration of the circumstances of each case but a naked and arbitrary 
Powe to give or withhold, consent, not only as to places but as to persons.” 
“ It is ‘purely arbitrary and acknowledges neither guidance nor restraint.” (p.p. 356-374)- 
In Anumatht Sadhukhan v. A. K. Chatterjes?, the question was about the validity of an 
order passed under West Bengal Rice Mills Control Order (1949). Clause g of this 
Order is as follows :— 


“ Notwithstanding anything contained in this order the Commissioner, may, without assigning 
STE A RA aie E E A E a license be refused. 


Under this clause an order was passed prohibiting the h of paddy after 14th 
December, 1950. In holding that this order was ulira vires Bose, J., observed as 
follows :— 

“ An order which arbitrarily or excessively invades the right of an individual cannot be said 
fo cantain the dualitat reabonablenas: Clauss 9 and 19 of the Rice Mills Control Order which 
no doubt empower cancellation cr refusal of 2 licence already issued and refusal to iuc a new license 
without assigning any reasons. But there can be no doubt that provisions overstep the limits 
of reasonableness and must be held to be invalid, in the face of the written Constitution of India. 
‘These provisions do not give any opportunity to the licence holder to make any representation against 
the action taken by the authontics coneeined or to; protect Se interest against aniy wrongfil action 
of the authorities and they further provide scope for the exercise of the conferred on the autho- 
rities in an abritrary and capricious manner, if they so choose to do it. It is clear Jaw that an arbitrary 
or capricious exercise of the power is no exercise at all. If no reasons are assigned, it is not possible 
to know or judge whether the order is a valid or male fade or arbitrary order.” 


Reliance is also placed on certain observations occurring in M. B. Namazi v. The 
„Deputy Custodian of Evacues Property, Madras1. Dealing with section 20 of the Admi- 
nistration of the Evacuee property Ordinance, No. XXVI of 1949 which provides 
that no intending evacuee shall transfer his property without the consent of the 
custodian, my Lord the Chief Justice referred to the absence of rules indicating on 
what grounds the transfer should be refused aud then observed as follows :— 


“Tt may be said that the custodian would not c oe a 
of 


of any ee an eine evacuec.” 


As against this the learned Advocate-General relied on Railroad Commission of Texas 
v. Romen and Nichols Oil Company*, Secretary of Agriculture v. Central Roig Refining 
Company® and certain observations in Mc Carter and another v. Brodis®. In Railroad 
Commission of Texas v. Romen and Nichols Oil Company‘, the question, was about the 
validity of the proration order issued by the commission regulating production of 
oil ‘‘on hourly potential basis ’’ with exceptions in cases of wells with low productive 
‘capacity called ‘‘ marginal wells’, Romen and Nichols Oil Company complained 
that the rules framed by the commission put the owners of the marginal wells in a 
favoured position and that the restrictions on production crippled the non-marginal 
owners in the enjoyment of their rights, that those restrictions were unreasonable 
and amounted to depriving them of their property without due process of law. | It 
was held that certain rules and formulas having been adopted the commission 
in a matter requiring special knowledge it was not within is province of the Court 





to interfere with them. 
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“ A controversy like this always calls for fresh reminder that Courts must not substitute their 
notions of expediency and fairness for those which have guided the agencies to whom the formulation 
and execution of policy have been entrusted.” i 
and dealing with the contention that there was discrimination in favour of the smaller 
owners the Court observed : 


Plainly these 
problem of proration and with the relation to it of the small tracts in the particular configu- 
Tation of the East Texas field. It has chosen to meet these problems through the day to day exertions 
of a body i entrusted with the task because competent to deal with it. Tn niking 
the balance that ve to be struck with the complicated and subtle factora that must enter into 
ts, the commission has observed established procedure. If the history of proration fs any 
e, the present order is but one more item in a continuous series of adjustments, It is not for the 
‘ederal Courts to lant the Commission’s judgment even in the face of convincing proof that a 
different result wo ve been better.” - 
In that case there were definite rules framed with reference to various classes of wells 
and there was no question of any arbitrary exercise of power. What was decided 
was only that the Courts were not competent to sit in judgment on the propriety 
or fairness of the rules which had been duly framed under the statute. In this 
case no such rules have been framed. 


In Secretary of Agriculture v. Central Roig Refining Co.1, the validity of certain 
provisions in the Sugar Act was in question. For the purpose of controlling Sugar 
market the quota system was adopted. The Secretary of Agriculture was em- 
powered to make allotments after taking into consideration processing, past market- 

and ability to market. The Act also fixed an annual quota of refined 
which may be marketed from the offshore areas but there was no such restriction 
on the mamland refiners. The validity of these provisions was contested on the 
ground that fixing 1935 to 1941 as the basic period operated harshly on the new 
comers and that fixing of quotas only for ofishore area refiners and not for the 
mainland refiners was discriminative and in violation of due process clause. In 
repelling this contention the Court observed :— 


Many other factors must plague those charged with the ormulation of policy the extent to which 
projected expansion is a function of efficiency, or becomes a depreseent of wage standards; the wise 
ai o eee ee ee emia he Gals of a ae ean bars (or 


or the long over expansion of industrial facilities ; the availability of a more suitable basis for 
the fixing of quotas, etc. The final j t is too pt to be a bodge- of considerations, including 
considerations that may well weigh with legislators which this can hardly disentangle.” 
and again ae 


E _ “This Court is not a tribunal for relief from the crudities and inequities of complicated economic 
legislation.” : 
This decision also is similar to the one in Railmad Commission of Texas v. Romen and 
Nichols Oil Company?, and is based upon the same principle. 


The learned Advocate-General relied upon certain observations in McCarter 
and another v. Brodie?, Under a certain transport regulation Act passed by the 
State of Victoria no commercial vehicle could operate on public highways unless 
it had licence. There were detailed provisions prescribing qualifications and condi- 
tions under which licences could be ted. One of those conditions was the 
payment of licence fee. It was contended that the imposition of a licence fee was a 
restriction on the right to trade “‘absolutely free’ conferred by section 92 of the 
Constitution Act. This contention was rejected and it was held that the Legislature 
had power to regulate trade and that section 92 was inapplicable to such regulations. 
In that connection, Latham, C.J., made the following observations on which the 
learned Advocate-General relied :— i 

Ti kaa; Bowe vei been panaia y o that a power to regulate trade and commerce does 
not include a power to any person operations-in trade and commerce. But it is obvious 
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that aay regulation which imposes conditions upon activities of individuals must exclude from those 


activities who are not prepared, or who are not able for any reason, to satisfy those conditions. 
In other words all regulation involves some degree of ition, and, further, all regulation 
upon persons.” 


In that case there were elaborate rules prescribed for granting licence and the Court 
held that the discretion of the Board was nct unlimited and arbitrary. In fact the 
observations quoted above were relied on by the learned Advocate-General only to 
show that the power to regulate carries with it restriction in some form. 


The result of the authorities may thus be summed up. The Legislature can 
confer on a person or body of persons large powers for the purpose of administering 
the Act. But it must prescribe the principles on which these powers are to be 
exercised. If there are no`rules for guiding and controlling the exercise of discretion 


by the person or body of persons, then the power must be held. to be arbitrary and 
unreasonable. ae 


Conformably to the above principles the learned Advocate-General sought to 
establish that the discretion conferred on the Textile Commissioner under clause 
33 (3) is not absolute and that in fact it is subject to reasonable limitations. He 
referred to the orders relating to Cotton Control Order made in the year 1943 ; 
then to the Control Order, dated 29th April, 1944, made under the Defence of Indi 
Act ; to clause 18-B which corresponds to the present clause 30; to the Control 
Order of 1945 and to the evolution of All India Yarn Distribution Scheme. He 
argued that under clause 12, sub-clauses (1) to (3) the year 1944 was taken as the 
basic period for fixing quotas and it is implicit an Clause 48 3) and clause 30 that 
the Textile Commissioner should exercise his powers on the basis of the 1944 fixa- 
tion. But I am unable to read any such limitation or condition in clause 33 (3) 
and clause go. Indeed the counter-affidavit takes the position that the orders of 
the Textile Commissioner are purely administrative and not liable to be questioned 
in Court. That undoubtedly would be the position in 1948 when the Control 
Order in question was issued. The British Parliament and the Indian Legislatures 
actin within the spheres allotted to them possessed plenary powers of legislation 
and the laws enacted by them could not be questioned in any Court on the ground 
that they deprived a person of his liberty or of his property. It is only with the 
Constitution that a change came over the situation. The principle of the American 
Constitution that it was necessary to safeguard the rights of the citizens against the 
despotism of the Legislature was adopted and limitations imposed on the powers 
of the Legislature, the most important of which are those set out in Part IIL. The 
subjects have now certain fundamental rights guaranteed to them and it is beyond 
the competence of the Legislature to override them and if they do, the Courts can 
declare such legislation bad. Now the Cotton Control Orders were notified under 
section (1) of Act XXIV of 1946 long prior to the Constitution, under the influence 
of a different theory and from a different standpoint and it is not, therefore, a matter 
for surprise that some of these provisions do not fit in with the pattern of the Consti- 
tution, Clause 33 (3)-and clause go are survivals of the benevolent despotiam of the 
pre-Constitution islature and they arc inconsistent with the fundamental rights 

teed under the Constitution. The courter-affidavit is m my opinion a 
Hank adminin of this. I am, accordingly of opinion that clause 33 (3) is opposed 
to Article 14 and void. 


I shall now deal with clause 12 (4). The petitioner contends that he has a 
fundamental right to acquire property under Article 19 (1) (f) and to trade under 
Article 1g (1) (g) and that clause 12 (4) is an infringement of these rights and is, 
therefore, void. The point to be daki is whether the clause can be held to be 
saved by Article 19 (5) and (6) as being a reasonable restriction made in the interest 
of the general public. That the Control Orders have been made in the interests 
of the general public cannot be and has not been controverted, but what is urged 
is that clause 12 (4) absolutely prohibits the acquisition of property and, therefore, 
cannot be upheld as a restriction, much less reasonable restriction on the rights 
conferred under Article 19 (1), clauses: (f) and (g). Reliance was placed on the 
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decision of the Supreme Court in Chintaman Rao v. The State of Madhya Pradesh}, 
where it was held that a prohibition on the manufacture of beedis during agricultural 
season was void as being unreasonable. It may be conceded that the restrictions 
contemplated by Article 19 (5) are such as are incidental to regulation of the rights 
conferred under Article 19 (1) (f) and (g) and that the total prohibition of the rights 

‘is not within its scope. But it must be remembered that the Cotton Textiles Control 
Order is an em cy legislation introduced for the purpose of regulating supply 
and demand under abnormal conditions following the termination of the war. 
It is statedly a temporary measure, its life being extended by successive resolutions 
of the Legislature having due regard to the conditions of the market. 

In judging of the reasonbleness of the prohibition it would be relevant to take 
into account that it is an emergency legislation of a temporary character. The 
following observations in Khare v. Stale of Delhi? would seem to lend support for the 
view that the prohibition might be valid. In that case the question was whether 
an order of externment was a reasonable restriction on the right conferred under 
Article 19 (1) (d). In answering this question in the affirmative, Kania, C.J., 
observed as follows :— 

“ The further extension of the externment order beyond the three months may be for an indefinite 
period but in that connection the fact thet the hols Act is to remain in force up to 14th August, 1951, 
cannot be overlooked.” 


Mukherjee, J., observed as follows :— 


“Tt is not disputed that under clause 1 of Asti 19 esonablones of a challenged legislation i 
has to be determined by a Court and the decides such matters by applying some objective 


take prompt action under emergent circumstances, entirely on thei own responsibilities or 
satisfaction, is not necessarily unreasonable. One has to take into account the whole scheme of 
legislation and the circumstances u -der which the restrictive orders could be made.” : 

-In view of these observations I should have had considerable difficulty in holding 
that clause 12 (4) standing by itself would be void. But the matter, however, 
does not rest there. It is argued on behalf of the petitioner that clause 12 (4) 
does not stand alone that it must be read along with clause 33 (3) that the latter 
is invalid as offending Article 14 and that ir consequence the former also must be 
held to be irvalid. 

I agree with this contention. The prohibition on the right to acquire property 
enacted under clause 12 (4) and the power to exempt or modify its operation con- 
ferred under clause 33 (3) are sare parible parts of a single scheme of control. Is it 
likely that the authorities would have enacted such an absolute prohibition as is 
contained in clause 12 (4) if they had not also coupled it with a wide power of exemp- 
tion such as is conferred under clause 33 (3)? I find it difficult to believe that they 
would have . And if an absolute prohibition can be justified under Article 1g (5) 
only by the existence of a state of emergency, how is that to be reconciled with a 
grant of such an absolute power of exemption under clause 33 (3)? If A is to be 
prohibited from acquiring power looms on the ground of national emergency, 
the prohibition must apply equally to B and C and all the citizens. There cannot 
be an emergency as regards one citizen and not as regards others. Nor can an 
argument be founded on the setting of the two provisions under the Control Order. 
Clause 33 (3) confers a power to exempt not merely in respect of clause 12 (4), 
but several other clauses which are all set out in Schedule C. It is as if it were 
enacted as part of every one of the clauses mentioned in that schedule. ` The proper 
view to take of the clauses is to regard them as licensing provisions, providing in 
substance that properties could be acquired under a licence and that the Textile 
Commissioner should have the authority to grant such a licence. The validity 
of clauses 12 (4) and 33 (3) must then be judged by the principles applicable to the 
power to t licences and, as already mentioned, such a power wil be valid only 
if it is to be exercised in accordance with rules, and where there are no such rules- 
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it must be declared void as repugnant to Article 14. That being my conclusion, 
I shall have now to consider what relief should be granted to the petitioner. To 
prohibit the Textile Commissioner from interfermg with an acquisition of power 
looms by the petitioner generally which is what is prayed br in the petition will 
be too wide a relief to grant, and will amount to a negation of the power of the 
State to enact control regulations in the interests of the public. At the same 
time, to leave the petitioner without any remedy against the refusal of the Textile 
Commissioner to grant excmption under claus: 33 (3) would be to withhold pro- 
tection against the invasion of fundamental rights in exercise ofa naked and arbitrary 
power. To strike a proper balance between the demands of the State and the rights 
of the individuals it is desirable that an order should issue that the a plication 
of the petitioner for exemption under clause 33 (3) should be heard aa disposed , 
of by ibe Textile Commissioner on principles in consonance with Article 14. It is 
desirable that proper rules should be framed by the administration prescribing the 
conditions for granting permission, and if that is done there will be no ground for 
complaint under Article 14 and this Court will not interfere with the exercise of 
discretion by the Textile Commissioner, however wide it might be so long as it is 
within the rules, : che i 

The validity of clause 30 may now be considered.’ This clause also confers, 
absolute and unlimited powers on the Textile Commissioner. The learned Advocate- 
General relied on the words ‘‘ with a view to securing proper distribution of cloth, 
or yarn.” occurring in clause 30 as imposing: a limitation on the exercise e 
by the Textile Commissioner, but these words e define the object of the contro 
and not the mode and manner in which such object is to be carried out. This 
clause is of the same character as clause 33 (3) and must for the same reasons be'held 
to be void. 

The question is what is the relief which should be granted to the petitioner. 
The prayer in the petition is that the respondent should allot and supply to the 
petitioner 400 lbs. of yarn per loom per month.’ For the reasons given by me 

m C.M.P. No. 6181 of 1951) I am of opinion that such a relief could not be granted. 

ut the application of the petitioner for supply of yarn should be directed to be 
considered by the Textile Commissioner and dispased of on principles consonant to 
Article 14. Í therefore agree that an order should issue in both the applications 
in forms mentioned in the judgment of my Lord the Chief Justice. 

Subsequent to the delivery of the judgments in these applications it was brought 
to our notice by the learned Advocate-General that on gth July, 1951, there wasa 
notification by the Central Government under which for clause 30 as it stood before, 
the following clause was substituted, namely :— 

“30, (1) No producer shall sell or deliver any cloth or which has been 
him ok eae person or persons and subject to euch conditions ia the Textile Ge ae 


(2) Without prejudice to the provisions of sub-clause (1) the Textile Commissioner may, with a 
view to securing a proper distribution of cloth or or with a view to securing compliance with this 
order direct any manufacturer or dealer or any « of manufacturers or dealers— 

a) to sell to such person or persons such quantities of such description of cloth or yarn as the 
Texthe Commissioner may specify ; i 

(b) Not to sell or deliver any cloth or yarn of a specified description except to such person or 
persons and subject to such conditions as the Textile Commissioner may specify. 

(3) The Textile Commissioner may issue such further instructions as he thinks fit in order to , 
carry out the provisions of sub-clause (1) or any direction under sub-clause (2). A 

(4) Every manufacturer or dealer, to whom a direction or instruction is issued under this 
clause, shall comply with any such direction or instruction.” 

We are ofopinion that neither the ee the conclusion in the judgment’ 
just delivered is in any way affected by this substitution. 

We arial that the case involves a substantial question of law as to the inter- 
pretation of the Constitution and in particular Article 14 and Article 19 (1) (Sf) 
and (g) read with Article 1g (5) and (6). Ste a a . 

KS. —— Li ui. Order issued, 
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“IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. P. V. RAJAMANNAR, Chief Justice AND Mr. JUSTICE VENKATA- 
RAMA AYYAR. 


The Lotus Industrials, Kallai, Malabar by sole Proprietor M. Vela- a 
yudha Menon and another .. Petttioners™ 
i: 3 
The State of Madras represented by the Secretary, Development 
Department, Madras and others .. Respondents. 
of in purswance of All India Yarn 
-Division of consumers into (1) thoss woho rears polling Jn from mille GTA 1942-1048 
plethora de be 
Uf “ discrimination "'—Reasoncbleness and validity of classification of consumers and of xan to them. 
The division of consumers of for purposes of distribution into two categorie (1) “consumer 
quote holders ”(i.s.) consumers were gening yarn from mills direct during 1942-1943 and (2) 
others who purchased from wholesale or retail and the preferential treatment accorded to 
“consumer quota holders ”, in permitting them to buy yarn direct from the mills, cannot be held to 
be discriminatory and in contravention of the principles underlying Article 14 of the Constitution of 
India especially in consideration of the fact that the total b:les allotted to “ consumer te 
holders ’ i only 1,850 out of the aggregate allotted to the Madras State of about 16,000 to 18,000 


Persons who had discontinued their business for a time during the critical period had properly 
been removed from the category of “ consumer quota holders”. Such persons can only be inchided 
in the “ new comers” to the business. 

Petitions praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue an order in the nature of a Writ of Prohibition 
directing the Government of Madras to forbear from enforcing any system of ration- 
ing of yarn with regard to some only of the consumers and to issue an order ofa 
Writ of Mandamus directing the Government to distribute the yarn allotted to 
erat State equally between all the consumers in proportion to the looms employed . 

y them. 


D. Narasaraju and P. C. Kurian for Petitioners. 


The Advocate-General (V. K. Thiruvenkatachari) for the State Counsel (John 
and Row) for Respondents Nos. 1 and 2. 


K. Umamaheswaram and Alladi Kuppuswami for grd Respondent. 
The Order of the Court was pronounced by 


The Chisf Justice: C.M.P. No. 5524 of 1951.—This is an application for 
the issue of an order in the nature of a prohibition directing the Government of 
Madras to forbear from enforcing any system of rationing of yarn with regard to 
some only of the consumers and to issue an order in the nature of a writ of mandamus 
directing the Government of Madras to distribute the yarn allotted to the Madras 
State equally between all the consumers in proportion to the looms employed by 
them. The affidavit in support of this application is filed by one M. Velayudha 
Menon RSE the two petitioners, aon (1) The Lotus Industrials, Kallai, 
Malabar, of which he is the sole proprietor, and (2) the Calicut Handloom Owners’ 
Association of which he is the Honorary Secretary. 

Distribution of yarn in this State is made under the Cotton Textiles Control 
Order, 1948, by officers ially appointed for the purpose. Clause 30 of that 
Order directly relates to ho diseibation of yarn. It runs as follows: 

“ The Textile Commissioner may, with a view to securing a proper distribution of cloth or yarn 
or with a view to ing compliance with this order, direct any manufacturer or dealer, or any 
class of manufacturers or dealers— 

(a) to sell to such person or persons such quantities of cloth or yarn as the Textile Commissioner 
may specify ; 





* QM.P. No. of 1951 and 5th December, 1951. 
W.P..No. 635 of 1951. 
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i) not to eee dee eee of a specified description except to such person or persons 
and subject to such conditions as the Textile Commissioner may specify ; and may issue such mstruc- 
tions as he thinks fit regarding the manner in which the direction is to be carried out.” 
This clause as well as other clauses relating to the uisition and installation of 
power looms came up for discussion before this Court in C. M. P. Nos. 6181 and 6182 
of 1951.1 In the latter of these petitions I remarked that there was nothing in 
the affidavit filed on behalf of the State to give any information as to the principles 
on which the distribution cf yarn is being made. While realising that during 
riods of acute shortage of essential goods and commodities it is not only desirable 
ut also imperative that the State should take steps to regulate their purchase and 
sale with a view to an equitable distribution among all the consumers and also that 
pee relating to Controls cannot go into the minutest detail of actual distri- 
ution, I said as follows :— ; 
“ Clause go lays down the ultimate end in view, namely, a proper distribution of cloth and yarn. 
If, in accordance with and in”pursuance of this policy, the Textile Commissioner had arrived at a 
scheme of distribution on a certain and ascertainable basis which is free from any charge of discri- 
mination and he had placed that scheme before this Court and convinced us that the petitioner before 
us has been allotted the proper quota in accordance with the scheme, then we would have been loth 
to interfere. Unfortunately, however, and presumably in spite of the efforts of the learned Advocate- 
General, we have not been informed of any such general scheme. There is no doubt a reference to an 
All-India Yarn Distribution Scheme in the counter-affidavit filed on behalf of the State, but no parti- 
culars of the scheme have been put beforeus. . e... It appears to me that if in the exercise 
of the powers granted under a the Textile Commissioner has evolved a proper scheme of 
distribution which does not offend either against Article 14 or Article 19 (1) (f) and (4) read with 
Article 19 (5) and (6), then there is no room for complaint by any person on the ground that his rights 
have been unla y affected to his prejudice.” 
I am glad to find that in this case a long and <laborate affidavit has been filed on 
behalf of the State by the Director cf Controlled Commodities setting out m detail 
the provisions of the All-India Yarn Distribution Scheme. The material features 
of this scheme are as follows: i 
Under the sheme the Government of India takes over the entire yarn pro- 
duced in the Indian Union. After itting various composite mills to retain 
for the production and consumption of their weaving sections the yarn produced by 
their spinning sections, out of the balance of yarn the Central Government retains a 
pen for Government purposes and a portion for export to foreign countries and 
caves the balance for internal distribution in the country. Such balance of yarn 
called “free yarn ” is pooled together and distributed to the various States for 
supplying the consumers in their respective areas. The quotas of yarn for the 
respective States are fixed by the Textile Commissioner at Bombay. Thereafter 
the Director of Controlled Commodities at Madras is in charge of the distribution 
within the State. This distribution is in accordance with the principles laid down 
in Government Orders issued from time to time. The handloom factories, power 
loom factories and hosiery factories which were getting supplies of yarn direct 
from the mills during the previous control period were treated preferentially and 
they were allowed to contmue to get their supplies direct from the Mills. The 
quantity to be supplied to each consumer is fixed by the Provincial Textile Com- 
missioner, Accordingly consumers of yarn within the State are divided into 
two main categories for the purpose of distribution, namely, (1) those who were 
purchasing yarn direct from the mills at ex-mill rates during the last control period, 
and (2) other consumers purchasing yarn from wholesale or retail dealers. The 
persons in the first category are called ‘‘consumer quota holders.” These are 
given the same quantity of yarn as they were purchasing on an ave during the 
basic period of 1940-42 at ex-mill rates for their own consumption and use. There 
are about gt such “consumer quota holders ” in the State, including power looms, 
hosiery factories, handloom factories and master weavers. Old and established 
dyers m Madras, Madura and Ramnad Districts are given certain bales, but these 
bales come back to the weavers in the shape of yarn through normal channels of 
distribution. Miscellaneous consumers requiring small counts like I to 2 are 
given about 120 bales of yarn and the Hiicriek Departnent is allotted about 100 
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bales. ‘Out of the balance g6 per cent. is allotted to the Madras Handloom Weavers’ 
Provincial Co-operative Society for distribution to handloom weavers who have 

jotted Co-operative societics for the reason:that a little more than one-third of the 
` dlooms as criginally estimated ir 1945 are held by the members of that Society. 
The ‘balance of 64 per-cent. is allotted to the Collectors of the various districts for 
distribution to the weavers other than those who are members of the Society and 
other consumers in the districts. During the second half of the year 1950 supplies 
of yarn became very scarce and it was found that black-marketing was going on 
as some of the consumers were bogus. In order to ensure a fair distribution of the 
available yarn to genuine weavers and other consumers at controlled rates, it was 
found necessary to revise the distribution scheme. Identity cards were-issued to 
genuine consumers. But the consumer quota holders were permitted to obtain 
their usual supplies direct from the mills at ex-mill rates. ` 
* It is frankly admitted in the affidavit filed by the Director of Controlled Com- 
modities that the consumer quota holders are no doubt in a better position, but they 
were placed in a special class as they were enjoying the privileges during the prior 
. control period. It was submitted that the distribution of yarn was always under- 

- taken on the most fair and equitable basis possible and the classification was a fair 
and reasonable classification necessitated by the circumstances. It was also 
explained why the period of 1940-42 was fixed as the basic period. This was because 
control was introduced in 1945 and the years 1943 and 1944 were years during which 
‘conditions were extremely unsettled and it was not possible to get accurate statis- 
tics for the period” i i 

The real complaint of tho petitioners is against the preferential treatment of 

the “‘consumer` quota holders” both as regards the quantities of yarn and tho 
favourable price at which they will be able to purchase yarn direct from the mills, 


Mr. Narasaraju, learned advocate for the petitioners, raised two main grounds 
of objection to the classification of the consumers into “‘ consumer quota holders ” 
and others. The first ground was that any classification for purposes of distribution 
can be made only by thé Legislature and not by the executive or administrative 
authorities entrusted with the task of distribution. The second ground was that 
the classification must rest on a distinction which had a logical connection with the 
object and purpose, The first ground does not need much consideration. There is 
- nothing in the Constitution which precludes a classification even by bodies other 
than the Legislature. The real question is whether the classification” amounts 
‘to an illegal discrimination. Having regard to the wide definition of “law ” in 
“Article 1g (3) as including any rule, regulation and notification having the force 
of law, it is obvious that any method of distribution which the- State adopts in 
‘pursuance of a Control Order should not contravene the provisions of Article 14 
which guarantees equal protection of the laws to all persons. The reports of the 

United States Supreme Court decisions contain several examples of classification 
by executive and administrative bodies and authorities which are subject to judicial ` 
‘Teview equally with classification made by the Legislature. 
. .In-support of the second ground of objection learned counsel relied on the 
observations in Chiranjit Lal Chowdhury v. The Union of India and othe1s1; The principles 
aid down in that case have been summarised by His Lordship Fazl Ali, J., in Prohi- 
-bition case State of Bombay v. Balsara*. The propositions so laid down so-far as they 
are material to this application are as follows : i l 
s E classification is in some to some i and mere 
Saket Arenas is in some degree likely to produce inequality pro~ 

(6) Ifa law deals equally with members of a well-defined class it is not obnoxious and it is not 
“open to the charge of denial of equal protection on the ground that it has no application to other 
z (7) While reasonable classification is permissible, such classification must be based upon some 
real and substantial distinction bearing a reasonable and telation to thie object sughi to bo attained 
and the clamification cannot be made arbitrarily and wi t any substantial n 


I. pen 8.C.R. 869; 1951 B.C.J. 29 (S.C.) : l 
2. (1951) a MLL.J. 141 at 1593:1951 S.Q.J. 478 (S.C). 
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Bearing these principles in mind, we have to see if there is anything in the classifi- 
cation adopted in the All-India Yarn Distribution Scheme which contravenes these 
principles. It is true that one way of distribution among several consumers is by 
opune a pro rata basis. But that basis need not always be the most equitable 
basis. is basis has been to a certain extent adopted so far as the new entrants 
are concerned. But consumers of long standing who had, during the normal years 
and during the first control period, managed to obtain standing contracts directly 
with the mills and who had been more or continuously in the trade were appa- 
rently considered to deserve a preferential treatment. I do not think that such a 
view is unfair or discriminatory. Nor can I say.that this basis has no reasonable 
and just relation to the object sought to be attained, namely, a proper distribution 
of yarn. 


I need only refer to one decision of the Supreme Court of United States which 
throws considerable light on the point under discussion, a decision to which we also 
referred in the prior applications, C.M.P. Nos. 6181 and 6182 of 19521, namely, 
Secretary of Agriculture v. Central Roig Refining Company*. Under the Sugar Act of 
1948 the Secretary of iculture was authorised to allot the refined sugar quota of a 
particular area among those marketing the on the mainland from an offshore 
area, He was specifically directed to provide a fair distribution of the quota by 
taking into consideration three factors which included (1) past ashe and 
(2) ability to market the amount allotted. An order of the Secretary tting 
-certain sugar quota uote the various refineries of the Island of Puerto Rico was 
based upon findings that the proper measure as to “ past marketing ” and “‘ability 
to market ” was a period aero the abnormal war years. The constitutionality 
of the Act was challenged. The Supreme Court held that the Act did not offend 
the due process clause because of the alleged discriminatory character and the 
Secretary did not exceed the authority given him by the Act. The following 
observations made by Frankfurter, J., who delivered the opinion of the Court 
are most instructive : 

“It was evidently deemed fair that in a controlled market each producer should be permitted 
to retain more or less the share of the market which he had acquired in the past. Accordingly, 
marketings were to be taken into consideration in the Secretary’s allotment. . - . . - 
problem which confronted Congress was not the setting of quotas abstractly considered but so to fix 
their amount as to achieve approximate justice in the shares allotted to cach area and the persons 
within it. Ton chess the problan ato dekorin ee ena toe es To fx quotas 
on a strict historical basis ishard on late-comers into the industry or on those in it who desire to expand. 
‘On the other hand, to the extent that new comers are allowed to enter or old-timers to expand there 
must either be an increase in supply or a reduction in the quotas of others . . e + + + 


to certain areas or persons. This Court is not a tribunal for reli 
complicated experimental econamic legislation.” oo - 

I am of opinion that in the circumstances set out in the counter-affidavit filed 
on behalf of the State by the Director of Controlled Commodities, the preferential 
treatment accorded to “consumer quota holders” cannot be held to be discrimi- 
natory and in contravention of the principle underlying Article 14 of the Consti- 
tution. Iam inclined also to take into consideration the fact that the total number 
of bales allotted to these ‘‘ consumer quota holders” which includes consumers 
of different classes is only 1,850 out of the aggregate allotment to the Madras State 
of about 16,000 to 18,000 bales. ; 

The application is therefore dismissed with costs. Advocates’ fee Rs. 150. 

Leave to appeal to the Supreme Court granted under Article 132 (1) of the 
Constitution, as this involves a substantial question of law concerning the inter- 
pretation of the Constitution. f aN tiate 

5o s - Application dismissed. 

O a 

1. (1952) 1 MLL.J. 514 g. 9338 U.S. 6o4: 94 L.Ed. 381. 
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Writ Petition No. 635 of 1951.—This application is really covered by our 
decision in C. M. P. No. 5524 of 1951. The petitioners in this case are (1) The 
Coimbatore District Master Weaver Licensees’ Association, Erode, by its President, 
O. A. Ramaswami and (2) O. A, Ramaswami as proprietor of Sri Murugan Textiles, 
Chennimalai. A master weaver is a person having a number of wean poets 
handlooms in his employment and working under his supervision. e master 
weavers were not originally included among the “‘ consumer quota holders,” but 
subsequently they were also so included. ‘There is no necessity, therefore, to 
examine their case separately. Their position is now exactly similar to that of the 
other ‘‘consumer quota holders.” . f 

Mr. Narasaraju, the petitioners’ counsel, Pea that some of the master 
weavers, though they were getting supplies direct from the mills during the basic 
period of 1940-42, were excluded from the list of “ consumer quota holders ” because 
they had not been doing business in the first control period. I see nothing un- 
reasonable in this policy of the Government. Persons who had discontinued their 
business for a time and during the critical period have been, I think, quite rightly, 
not given the same right and privilege as those who were carrying on business 
continuously. Such persons ought to be really included among the new-comers. 

For the reasons set out in our judgment in C. M. P. No. 5524 of 1951 this 
application must also be dismissed with costs. Advocates’ fee Rs. 150, ` 


K.S. — Applica tion dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRENT :—Mr. Justiaz RAMAsSwAw. 
V. Abdul Azeez and another .. Petitioners. * 
Penal Cods (XLV of 1860), section 63—Offence of kidnapping Ingredients. 
An offence under section 963 of the Penal Code is made out if (i) the person kidnapped was a 


minor; the minor was in the keeping of a lawful guardian; ( the accused took or induced such 
person to leave out of rch lawful keeping and such taking ee without the consent of the 


Where the evidence established that the victim was a girl under 18 years of age in the keeping 
of a lawful ian, her father, and that there wes a preconcerted arran ent between the 
acoused and her to leave the house, and have a good time the accused thereby instigating 


the victim to leave her guardian with a her belongings 
Held : the offence of kidnapping minor girl from lawful guardianship was made out. - 
Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court willbe pleased to revise the order of the Court of ion, 
Chittoor division, dated 25th January, 1951, in C.A. No. 49 of 1950 (C.C. No. 216 
of 1950, District Magistrate (Judicial), Chittoor. 
N. Suryanarayana for C. R. Krishna Rao for Petitioners. 
The Public Prosecutor (V. T. Rangaswemi Ayyangar) for the State. 
The Court made the following . ` 
Orver.—This is a Criminal Revision Petition filed against the convictions and 
sentences of the learned Sessions Judge of Chittoor division in C.A. No. 49 of 1950 
confirming the convictions and modifying the sentences of the kariai District 
Magistrate of Chittoor in C.C. No. 216 of 1950. 

_ , The established facts are: The accused are Muslims. They have been 
living near the house ofa Muslim girl P.W. 1 who was under the lawful i i 
of her father P.W. 2. The girl was unmarried at the time of the occurrence and her 
age was 15 and was living with her father P.W. 2 and brother P.W. 3 in Manga- 
samudram, a suburb of Chittoor. On account of these accused being Muslims 
and neighbours they have been frequenting the house of P.W. 2 and have been on 
friendly terms with P.Ws. 1 to 3. On the evening of 1gth July, 1950, at about 5 P.M. 
the second accused came to the girl P.W. 1 while her parents had gone to another 
—— L 


~ -*Or.R.G, No. 74 of 1951. - : a 3 - - goth November, a 
(Gr.R.P. No, 73 of r951.) ~ re 
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village and gave her a chit of paper. On secing P.W. 3 enter the house, P.W. 1 
tore off the paper into bits and threw them away. Subsequently these bits have 
been collected and handed over to the Sub-Inspector and have been pieced together 
and exhibited as P-1. The second accused then went away. Subsequently at 
about 7 p.m. both the accused went to P.W. 1 again taking sings of the absence 
of P.W. g from the house, and gave her another bit of paper ibit P-2 inviting 
her to go with them. P.W. 1 read the paper, threw it down and the second accused 
had taken it and it has been subsequently recovered from him by the Sub-Inspector. 
These people had then gone to the village of Yadamarri, six miles away and 

„halted there for the night. I may point out here that when the girl left the place 
with these accused she had gone with her clothes, jewellery, etc. On the next 
morning the girl and the two accused got into a bus and went to Paradarami which 
is 4 or 5 miles away. There they stayed in the house of the second accused’s grand- 
mother. Then P.W. 1 and the first accused stayed behind and the second accused 
came back to Chittoor. In the meanwhile P.W. 3 who returned to the house at 
.2 Aw. on the night of this girl’s departure from the house with the accused, finding 
her absent contacted his parents and all-of them searched for her. Then on in- 
formation from P.W. 4 who was returning from Gudiyattam to Chittoor that he 
saw P.W. 1 in the company of both the accused near Yadamarri P.W. 2 gave a 
complaint at the police station, The second accused was arrested and on infor- 
mation given by him P.W. 7 a Muslim gentleman engaged a car and went to Parada- 
rami and found P.W. 1 and the first accused sitting in a mango tope and brought 
them to Chittoor. Both the accused were charge-sheeted for an offence under 
section 363, Indian Penal Code. 


. The case for the accused persons was a complete denial of the prosecution 
story. They denied the papers Exhibits P-1 and P-2, the elopement, their journeys 
and the accused 1 and the girl being brought back by P.W. 7 from Paradarami. 
In addition the second accused set up an alibi that on the night in question he was 
working in the Beedi factory and alleged enmity between himself and P.W. 4 whereas 
the first accused stated that he could not give any reason why the P.Ws. should 
falsely depose against him. 

The accused examined two defence witnesses. D.W. 1 Sundaramma is the 

dmother of accused 2 who denied that P.W. 1 and accused 1 came to her 

ous at Paradarami and halted for the night. D.W. 2 is a potter at Santhapet 

and lives next door to accused 1’s house and he testified that on the night in question 
he and accused 1 attended the film ‘‘ Gunasundari”’ in the Premala talkies in the 
second show which lasted from 10 P.M. to 1 A.M. and that next morning accused 
1 was fetched by P.W. 3 from his house and that they came to the bridge and that 
sa were talking to a spectacled gentleman and that they left together to Chittoor 
and that in the evening he learnt that accused 1 was arrested by the Police and was _ 
in remand, i 

Both the lower Courts have found both the accused guilty of an offence under 
section 363, Indian Penal Code and whereas the learned District Magistrate sen- 
tenced these accused to one year’s rigorous imprisonment each, on oy ee the 
learned Sessions Judge our present learned brother Sri Ramaswamy Gounder 
reduced the punishment to three months each. 


‘The short point for determination before us is whether in this case the offence 
of kidnapping the girl from lawful guardianship has been brought home beyond. 
reasonable doubt to both these accused persons. 


In order to support a conviction for kidnapping a girl from lawful guardianship. 
the ingredients to be fulfilled are: (i) that the cael wae under 18 years of age ; (ii 
such minor was in the keeping of a lawful guardian ; and (iii) the accused took or 
induced such person to leave out of such keeping and such taking was done without 
the consent of the lawful guardian, : yt 


r There is no dispute that on the date in question the girl was under 18 years. 
of age. 


rs 


` 
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There is also no dispute that, this minor girl was then in the keeping of her lawful 
guardian, viz., her father P.W. 2. 


About the question whether the accused took the girl out of the keeping of the 
lawful guardian we have to construe what the word “‘ taking ’’ as used in this section 
means. The word “‘take’’ a girl under 18 out of the possession and against the 
-will of her father or mother, etc., does not imply force actual or constructive ; 
it means, being a party to the father, etc., being deprived of the possession of the 

irl, her willingness being immaterial (R. v. Manktelow! ; v. Timmins’). 
ndly, the “taking” which constitutes an offence is completed as soon 

as the girl is removed from the keepirg of the lawful guardian. It does not mean 
continuing or continuous act : see Nemani Chattoraj v. Queen-Empress?, Rekha Rat v. 
King-Emperor* and Emperor v. Tika’. Thirdly, the mere fact that a minor leaves 
the protection of her guardian does not put her out of the guardian’s keeping. 
If, however, it is proved that a mior had abandoned her guardian with no intention 
of returning back, she cannot thereafter be deemed to continue in the keeping of 
the guardian. What will be deemed to be sufficient to constitute an Sandon: 
ment ofa guardian by a minor girl depends upon the facts ofa particular case. The 
following relevant circumstances have been laid down by a long line of decisions 
and may be-usefully borne in mind in considering the particular facts of each 
case. It is not necessary that the prisoner should be present when the minor quits 
its home with the intention of abandoning it: R. v. Robb’. It is only necessary 
that the influence of the prisoner must instigate or co-operate with the inclination 
of the minor at the time the final step is taken for the purpose of causing it to be 
taken. This has been laid down in Hossaini Methar v. Emperor? by Henderson 
and Biswas, JJ., and which definition was accepted and followed in Mahadev v. 
Emperor’, by Beaumont, C.J., sitting with Sen, J. Where the defendant went in the 
night to the house of the girl’s father and placed a ladder against the window by 
which she descended and eloped with him, this was held to be a taking of her out 
of the possession of her father, though she had herself prepared the plan. R. v. 
Robbins’. And so it was held where the girl left her home alone by a preconcerted 
arrangement with the prisoner and went to a place appointed, where she was met 
by him, and that they then went off together without the intention of returning ; 
since up to the moment of her meeting with the defendant she had not absolutely 
renounced her father’s protection: R.v. Mankislowo4, And it makes no 
difference that the girl has left her home before the prisoner wished her to do s0, 
if finding that she has left, he avails himself ofher position to induce her to con- 
tmue away from the lawful custody, provided she left her home under the influence 
of his previous persuasion, Ifit is shown that such conduct is due to a mere petulent 
outburst in consequence either of a quarrel with her relations or because of the 
ian reprimanding her for her conduct, that will be a relevant question to be 


' considered for deciding whether her conduct was sufficient to put an end to the 
ties ei eaeret : Kalliantv. Eleazar!®. Even when there is some evidence that 


the girl at the time when she left the protection of Oe es did not intend to 
come back to her father’s place but the evidence er discloses that but for 
something which the accused consented to do and did ultimately do the minor 
would not have, in the natural course of events, left the house of her father then there 
would be a sufficient taking by the accused in the eye of law for attracting the provi- 
sions of section 363, Indian Penal Code: Abdul Sathar, In re41. It is only in cases 
where the girl leaves her home without any persuasion or inducement held out to 
her by the prisoner and leaves the guardian’s house with the mental reservation 
that he or she will not be returning back to be under that guardian so that she has 
got fairly away from home and then goes to him, although it may be his moral duty 


I. 2a ne ci 115: Dears 159. 6. 4 F. & F. 59. 
2. go -M.G, 45. Į A.LR. 1937 Cal. 460. 
3: dios I.L.R. 27 Cal 1041 at p. 1047 ie Sy eg ar 179. 
«)e g 14 a 
4 (1927) LLR. 6 Pat. 471. ` 10. oe 30 W.N. 215. 
5. : LLR. 26 AIL 197. Ir. (1927) 54 MLL.J. 456. 
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to restore her to her home, yet his not doing so is no infringement of the law, for 
the statute does not say he shall restore her but only that he shall not take her away. 
“Thus, to sum up, this section has been passed for the protection of parental rights 
and it is perfectly clear-that any disposition of the girl like being ove or 
animated by a desire to have a good time or any consent or forwardness on her 
part are immaterial on the question of the prisoner’s liability under this section 
and the only point to be decided is whether he took or induced her coming away from 
her lawful guardian for the time being. 


We have now to apply these principles to the facts of the present case. And 
applying these principles the offence under section 363, Indian Penal Code, as 
concluded by both the Courts has been brought home beyond reasonable doubt 
to ee ee ae The victim in this case was an young, illiterate and appa- 
rently over Muslim girl obviously out for a good time with young men and 
unversed in worldly matters and without adequately realising the consequences 
-f such conduct. The two accused persons are found to be grown up unmarried 
lusty young men who were out to have a good time with a girl of that 
description. On account of their being neighbours the accused have managed to 
-worm themselves into the good graces of this young girl. It is obvious that the 
accused wanted this friendship to ripen into an intimacy. It is easy to deduce from 
the evidence on record that there was a preconcerted arrangement between P.W. 1 
and the accused to leave the house, elope and have a good time. So on 1gth 
_July, 1950, this Muslim girl has been contacted by these accused persons on two 
occasions and the girl had left the house with her clothing, jewels, etc. There can 
be no doubt that this girl has been taken from her house by these accused persons 
because it stands to common sense and it is in the probable course of human conduct 
that such a young girl would not have thought of gomg to Yadamarri and Paradarami 
with all her belongings but for the instigation, co-operation and accompaniment 
of the accused. ere is no reason to disbelieve the testimony of this girl about 
her staying in the house of the grandmother of the accused 2 who naturally comes 
forward and perjures herself in order to support her grandsón. There can also be 
equally no doubt that P.W. 4 saw this girl with the accused near Paradarami. There 
can also be no doubt that P.W. 7 who engaged a car and went to Paradarami 
“found P.W. 1 and accused 1 sitting in a mango tope and brought them to Chittoor 
in thecar. It is seen that the girl was traced to Paradarami on account of the 
information given by accused 2 who had come back to Chittoor to scout and find 
-out how things were developing. The alibis put forward were found to be hope- 
lessly false. It is quite true that the girl wants to put a gloss over this escapade 
by ea herself out as the innocent victim who had been taken round to Yada- 
marri and ‘Paradarami, against her will whereas when she started from her house 
the idea was to go to a cinema and the girl also does not speak to intimacy during _ 
the escapade. This is natural because any admission of this nature would seriously. 
_jeopardise her future and naturally her parents’ and relatives must be anxious to 
ush all that portion of this unsavoury episode. This does not mean that the 
pomon story spoken to by respectable persons and E whom no motive 
are alleged by the accused excepting in the“case of P.W. 4 by accused 2 is 


In the result both the lower Courts have rightly found these accused guilty 
of the serious offence under section 363, Indian Penal Code and the sentences of 
“imprisonment have been reduced to the minimum possible. There are no grounds 
to interfere and this revision petition is dismissed and the revision petitioners must 
serve out the rest of the sentence of imprisonment imposed on them by the lower 
-appellate Court. mast go. A 


VPS. , a. & Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. P. V. RAjamannar, Chief Justice AND:MR. Justiazg VENKATA- 
RAMA AYYAR, 


C. Bambandam .. Petitioner" 
- 0. 
The General Manager, South Indian Railway, Tiruchirapalli .. Respondent. 
Constitution of India Articles and 311—Scope—Railoay Services (Safeguarding of National 
Secunty) Tan artes 7 os pone nde Nassiny to conform to the nia nes a another 
adequate remedy avcilable—Discretion of Cont. 


The Government has a right to terminate the services of a civil servant at will and the only 
restrictions on this power are those expremly enacted in the Constitution. Though a Railway 
administration has a right to terminate the services of an employee under rule 145 of the Indian 
Railway Establishment Code that rule does not apply to a case where an employee is dismissec! 
under the Railway Services Sr ore a nenorel Security) Rules. In such a case unless the 


ure prescribed by those rules y followed the is wrong. ‘Whether 
In fact it was a.case of termination of services or i is a question of fact to be determined on 
the circumstances of the case. An order for com cnt falling within rule g of the Railway 
Services (Safeguarding of National Security) Rules cannot be said to be one fenminating the services 


Where the procedure prescribed in rule 4 of the Rules have not been followed (in that no notice 
of the final action proposed to be taken was given to the employce) the order of dismissal is. illegal 


* The rule that the Court will not ordinarily interfere with an order where there {s another adequate 
remedy available to the party is a rule of discretion for the guidance of the Court and not a limitation 
on its power. : 
Petition Praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue a writ of certiorari calling for the records 
and quash the order of the respondent in No. S. 57/3/50 dated 6th September, 
1950, and to issue directions to the respondent to allow the petitioner to return 
to duty, and to award costs of this petition. 
K. V. Venkatasubramania Ayyar for Messrs. Row and Reddi for Petitioner. 
O.T.G. Nambiar for Messrs. King and Partridge for Respondent. 
The Order of the Court was pronounced by 
Venkatarama Ayyar, Jee perena was employed as a wireman in the 
Marina Department of the South Indian Railway company. On 11th March, 
- 1950, he was served with a notice, dated.27th February, 1950, issued by the res- 
pondent under the Railway Services (Safeguarding of National Security) Rules, 
1949. The contents of that notice so far as they are material for purposes of this 
petition are as follows: 

“ Whereas in the opinion of the ‘ t authority’ as defined tn rule g of the Railway 
Services (Safeguarding of National Security) Rules, 1949, who in your case is the Chief Mechanical 

eer, South Indian Railway, Golden Rock, there are reasonable grounds which are given below) 
for believing that you are in subversive activities and that consequen you are hable to have 
your services terminated er rule g of the said rules. 

You are hereby required to state within 14 da of the receipt of this notice whether you accept 

deny the of the above tio: T d t within that it will 
ammod that you admit the allegation, Sov” YOU do not reply ail 

In either case, may, within the same peri bmit tation ish to make 
as to why your services shorid not be tecnins Miundictouion tony 


If after considering your representation the competent authority decides that no further action 
should be taken against you, you will be informed accordingly. : 


If after conmdering your representation the competent authority considers that there are 
sufficient grounds for taking action, the materials on record together with your representation 
will be referred to the committee of Advisers sct up by the Government of India fcr this purpose, 


Yoz are further asked to state whether you wish to be heard in person me or by the 
committes of advisers before orders are passed on your case.” ” 

.. Four charges were set out in this notice. On 16th March, 1950, the peti- 
tioner sent a written explanation to the several charges. On 6th September, 
1950, the respondent passed the following order : 

a 


* AMP. No. 14078 of 1950. 1gth November, 1951. 
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“I have considered your copresentation in reply to my letter No. S. 37/3, dated the 2 
February, 1950, and am of the opinion that are engaged in subversive activities in elt 
manner as to raise doubts about your reliabili and am sats‘ied that your retention in public 
service is prejudicial to national security. Ihave decided, with the pror approval of the Presi- 
dent that your services should be terminated under rule g of the Railway Se:vices (Safeguatding, 
of National Se Security) Rules, 1949. 


You are therefore hereby given a month’s pay in lieu of notice in accordance with para, 6 of 

service agreement, dated 6th February, 1942, and your service will term’nate on ths 16th 

tember, 1950.’ 

It is the validity of this order that is the subject-matter of this saplcaton: 
“The contention of the petitioner is that on a proper construction of the Safe- 
guarding of National ate Rules and of ede of the ore eae he 
was entitled to a further notice of the action proposed to be taken against him 
and as none such was given the order of dismissal, dated 6th September, 1950, is 
illegal. He accordingly prays that a writ might be issued under Article 226 quash- 
ing the order, dated 6th September, 1950. The contention of the respondent is 
that the notice, dated 27th February, 1950, given to the petitioner was a sufficient 
compliance of the requirements of the law and that further the services of the 
petitioner were terminated by payment of a month’s ie in accordance with the 
terms of.the services and that consequently the order, dated 6th September, 1950, 
was not open to question under Article g11 of the Constitution. It was also urged 
that the petitioner had a remedy by way of a suit and that, therefore, the applica- 
tion for the i c issue of a writ of certiorari was not maintainable. 


The first question that arises for determination is whether the order, dated 
6th September, 1950, is in accordance with the provisions of the Safeguarding of 
National Security Rhee Rules g and 4 which atone are relevant for the present 
purpose are as follows: 

“ A member of the Railway service, who in the opinion of the competent authority is engaged 
in or is reasonably suspected to be engaged in subversive activities or 1s amociated with others in 


activities in such a manner as to raise doubts about his reliability may be compulsorily 
retired from service : 


Provided that a member of the Railway service shall not be so retired, unless the competent 
authority b satisfied that his retention in public service is prejudicial to national security, end 
‘unless where the com tent authority is a head of a department the prior approval of the 
‘Governor-General has 


Where in the opinion ae competent authority, there are reasonable grounds for believ- . 
ing that a member of the Railway service is liable to compulsory retirement under rule g it shall— | 


(2)_by order ia ka wiling uire the government servant to proceed on such leave as may 
to him and Ee drain ee 


as h) by notice in writing inform him of the action proposed to be taken in regard to him 
e rule g; 

(c) ah him a reasonable opportunity of showing cause against that action ; and wt 
en before. paring a final order under rule 3 take into consideration any representation 
The contention of Mr. K. V. Venkatasubramania Ayyar, the learned -advocate for 
the petitioner is that before a final order could be e under rule 3 there must 
be a notice in terms of rule 4, clause (b), informing f the action proposed to be 
taken against him and giving him an opportunity under rule 4 (c) for showing 
cause against the proposed action and as that had not been done, the order of 
dismissal, dated Ge September, 1950, was in contravention of the rules and therefore 
illegal and he relies on a decision of the Privy Gouncil reported a gh OEEO 
Jor India v. I. M. Lall*, in support of this proposition. 


That was a case in which the validity ofan order of the Punjab Government dig 
missing an officer of the Indian Civil Service came up for consideration. On and 
September, 1937, the Punjab Government framed a number of charges against one 
Mr. Lall, a District Judge, belonging to the Indian Civil Service and gave ciation 
to him that a departmental enquiry would be held in respect of those charges. “He 





L A a M.LJ.55: L.R. 75 IA. 225 : (1948) F.L.J. 23 : 1948 F.C.R. 44 (P.C.). 
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was asked to furnish a written statement of defence which he did on gth January, 
1938. Then there was an enquiry and acting on-the report of the enquiry the 
Government removed Mr. Teall kon service by an order, dated gist August, 1939- 
He then'filed a suit challenging the validity of the order of dismissal on the ground 
inter alia that no notice had been given to him of the proposed action and no ara 
tunity afforded to show against the same as required by section 240 (3) of the 
- Government of India Act, 1935, and that the procedure was illegal and the. order 
was vitiated thereby. Section 240 (3) is in these terms : - 

“ No such person as aforesaid shall be dismissed or reduced in rank until he has been given a 
reasonable opportumity of showing cause against the action proposed to be taken in regard to him.” 
The suit was decreed by the Punjab High Court on the ground that there was no 
proper enquiry. (Vide I.M. Lally. Secretary of State.) The matter was taken on 
appeal to the Federal Court. The learned Judges disagreed with the findmg of 

“the High Court that there was no proper enquiry but held by a majority that on a 
proper construction of section 240 (3) of the Government of India Act, 1935, there 
must have been a further notice to the civil servant informi him of the order 
proposed to be passed, that an opportunity should be given to him to make repre- 
sentation against the proposed action and that final order could be passed only 
thereafter and as that was not done the -order was illegal. The learned Judges. 
observed as follows: =, 

“But the real point of the sub-section is in our judgment that the person who is to be dismimed - - 
or reduced must know that thet ishment is proposed as the punishment for certain acts or omissions 
on his part and must be told grounds on which it is proposed to take such action and must be ” 
given a reasonable opportunity of showing cause why such punishment should not be imposed. That 

ves in all cases where there is an enquiry and as a result thereof some au 

definitel Proposes dismissal or reduction in rank, that the person concerned hall be told in full 

- oin y summarised form, the results of that , and the i of the enquirmg 

officer bo given an opportunity of showing cause with t information why he should not suffer 
or 


ainst this decision there is a further appeal to the Privy Council. In affirming 
the judgment of the Federal Court Lord Thankerton observed that there was a 
distinction between giving information to the civil’ servant about “‘the grounds 
on which it is proposed to take action ” and giving an opportunity of “showing 
cause against the action proposed to be taken in regard to him ” ; that the former 
~ would be appropriate in a stage anterior to the enquiry the object being to afford 
adequate opportunity of defending oneself while the latter would arise only after 
the enquiry was held and punishment decided on ; and further observed 
“In the opinion of their Lordship; no action i witht e b-section 
until a definite conchae: has been come to on the DS a hal eee follow is 
provisionilly determined on. Prior to that stage the charges are unproved and the 
punishments are merely hypothetical. It is on that stage beiag reached that the statute gives the 
civil servant the opportunity for which sub-section (8) makes provisi-n. Their Lordehios would 
only add that they see no difficulty in the ststutory opportunity, being reasonably afforded at more 
than one stage. the civil servat has been through an enquiry under rule 55 of the Civil 
Services (C'ass fication, Control and Appeal) Rules, ıt would not be reasonable that he should ask 
a a pen GTa ee PATA ous, Gut that would not auk Bis fatlo ri arand 
e wo n ng en er e 
of the enquiry.” (Vide Egh Conmteisone Sor heer a Lapad T = 
In other words in a case governed by section 240 (3) there will be two stages : 
firstly an enquiry after notice into the charges against the civil servant and this is 
the rule of natural justice that no person should be condemned without a 
hearing and secondly after the enquiry is over and a punishment decided on a further 
notice m terms of sub-section (3) informing the civil servant of the action proposed. 
to be taken and giving him an opportunity to show cause against that action and 
this. is a statutory requirement. i j 


a It is argued for the petitioner that this decision will govern the present case 
because rule (4) (b) of the Safeguarding of National Security Rules provides that 
Rie ee ryan ee 

1. IL.R. (1944) Lah. 325. è 3- (1948)2 M.L.J. 55: LR. 75 ILA. Rams. 

g. (1945) 2 MLJ. 270 : 1945 FLJ. 129(F.C.). (1948) eh ag: 1948 F.O.R. 44 P.Q}. 
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the servant should be informed in writing ‘“‘of the action proposed to be taken | ` 
in regard to him under. rule 3 ” that “reasonable opportunity of showing cause . 
against that action ” ought to be given under rule (4) te and that, under 4any 
representation made by him in that behalf should be takén into consideratidn béfore 
final order is passed under rule 3. “Mr. Nambiar the learned Adyocate for the. 
respondent could not coiivincingly assail the soundness of this contention but hée™ 
ve that the notice dated 27th February, 1950, satisfies the requirements of ~ 

e 4 (4) because it stated that the etone walahi to have the services-termi- ` 
nated under rule g but this is merely a statement of theeffectof rule 3 and'not 
any intimation of a decision by the authorities that the petitioner’s services would 
be terminated. i 

Reliance was also placed on paragraph 3g of the noticé but this must be read 

along with pa phs 4and 4 (b) and they clearly show that no action had been 
decided on. Indeed. when itisremembered that a proper notice under rule 4 (b) 
can only be ‘after an enquiry is held and a punishment tentatively proposed, the 
notice dated 27th February, 1950, calling upon the petitioner to give his explana- 
tion for the charges can in no manner be regarded as falling under rule 4 (b). In 
our opinion the present case falls directly within the principles laid down by the 
Privy Council in High Commissioner for India v. I. M. Lall,) and the order dated 
6th September, 1950, must be held to be illegal. . 

i 7+ Mr. K. V. Venkatasubramania Ayyar also argued that in case his construction. 
of rule 4 of Safeguarding of National Security Rules was not accepted he would 
rely on Article 311 (2) which re-enacts the provisions of. section 240 (3) of the - 
Government of India Act, 1935 and contended that the-Safeguarding-of National 
Security Rules would be void as against Art. 311 (2). As we have h that rule: : 
of the Safeguarding of National Security Rules does not differ from section ey i 
or Article 311 (2) on this point it is unnecessary to discuss this aspect any further. 

- A further point was taken by Nambiar that questions relating to the propriety 
of the notice and the legality of dismissal did not arise in this case because under 
the rules applicable to railway establishment the services of the petitioner could be 
terminated on a month’s notice ; that under the notice dated 6th September, 1950, 
a month’s pay in lieu of notice was. given to him, that in substance it was a case of” 
termination of services and not of dismissalor removal and that accordingly Article 

11 did not apply He referred to rule 148 (3) and (4) of the Indian Railway, 


Ma 


blishment Code which run as follows : : 

“ (93) Other nôn-penalonable) railway servants. The service of other (n i ) 
Allway i r to termination on notice on either side for the periods below.. 
Such notice is not however required in cases of dismissal or discharge under the provisions 
of service ta, retirement on attaining the age of superannuation and termination of servico: , 
due to mental or physical ty :— oh eg oe 

(a) Probationary officers and officers on probation other than thosein the medical ite 


(6) Officers on probation in-the Medical Department, One month’s notice. 
(e) Permanent Gazetted Officers. Six minths’ notice. j 
(d) Permanent non-gaxetted employees, One month’s notice. ; 
In lien of the notice prescribed in this rule, it shall be permissible on the part of the Railway - 
Wa to terminate the services of a railway servant by paying him the pay for the period of ` 
notice”. 


It is'common ground that the petitioner is a permanent non-gazetted employee 
falling within clause (d) of rule g and it is accordingly contended that his services 
could be validly terminated under that rule and must be taken to have -been in 
fact so terminated. Reliance was also placed on Article gro of the Constitution. 
which generally enacts that civil posts under the Union. or State are held on pleasure: | 
and it is argued that rule 148 is in accordance with Article gto and is, therefore, 


I. (1948) 9 MLJ. 55; LR. 75 I.A. 225: (1948) FLJ. ag : (1948) F.GR. 44 (P.C.).- 
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Mr. Venkatasubramania Iyer contends in reply that Article 310 and rule’ 148 
must both be read subject to the statutory rights declared in Article 311; that the 
respondent took action avowedly only under the Safeguarding of National Security 
Rules, that the order is one of compulsory retirement under those rules and not 


_a termination of service under rule 148 ; and that its validity must be judged by 


the provisions of rule 4 and of Article 311. ~ 


'. Article gro has a long history behind it. It has its origin in the rule well- 
‘established in British Jurisprudence that all public offices are held at the pleasure 
of the Crown. Two consequences result from this rule. The services of the civil 
‘servant can be terminated without assigning any reason and even im the case of 
wrongful dismissal no action could be maintained at law for damages, the theory 
being that the King can do no wrong. In Shenton v. Smith}, this rule was applied 
to an appointment made by the Government of Western Australia and it was held 
that the office was held at pleasure and could be terminated at will and no action 
for damages would lie for wrongful dismissal. Lord Hobhouse in delivering judg- 
ment of the Judicial Committee observed that : 

“ Neither principle nor authority has been adduced to show that in the employment and dismissal 
of public servants the Colonial-Government stands on any different footing than the Home Govern- 
ment”, Š f 1 pa 
In Dunn v. The Queen, it was held that even if there was a contract of employ- 
ment for a period and it was terminated before the period without cause, no action 
for damages will lie. The following observations of Lord Watson in De Doshe v. 
Reg? were quoted and followed: j i 

“ In the second place I am of opinion that such a concluded contract, if it had been made, must 
have been held to have imported into it the condition that the Grown has the to dismiss, Further 
I am of opinion that, if any authority representing the Grown were to exclude sucha power by 
stipulation, that would be a violation of the public policy of the country and could not derogate ir 
the power of the Grown.” . 

This decision was followed in the matter of the Petitions of Right of Charles 
“Lawrence Hales‘, where there was again a special agreement and this decision 
was affirmed on appeal in Hales v. The King*. In Denning v. The Secersiary of State 

Jor India in Council®, the plaintiff was employed by the Secretary of State for India 

on a contract for a period of five years. There was a premature termination of 
services and there was no misconduct. It was held that the plaintiff could not 
-maintain an action for damages. In Gould v. Stuart?, Judicial Committee while 
affirming the general rule that Crown servants could be dismissed at pleasure held 
that where there was a statute prescribing terms of services and mode of dismissal 
-that would govern the age of the parties. The law is thus summed up in Halsbury’s 
Laws of England, Vol. VI, page 608, paragraph 782 : 


“ Except where it is otherwise provided by statute, all public officers and servants of the Crown 
_hold their appointments at the pleasure of the Crown and all in general, are subject to the dismissal 


oe ee ee entertained even 


a special contract be proved ”. 
In India, these rules had been applied to offices held under the Government of 


India. Mr. Ilbert states the law in the following terms: (Vide Jlbert’s Government 
of India, 1916 edn.). i x 


The tenure of persons serving under the Government of India or under a 
“Local Government is presumably tenure during the pleasure of the Crown. 


This principle has been affirmed in all the statutes relating to the Go t 
.of India. Section 96-B (1) of Act of 1919 runs as follows : i a ee 


< Subject to the proviioris of this Act and of mules maade thereunder, cvery penon in the civil 
jà A 





service of the Crown in India holds office during His Majesty’s and may be 
_manner required by a proper authority within the scope of duty, Wut no peon ih “service 
i 

1. (1848) AC. 229. % T.LR. 589. 

A (06) r BOCAN è i é. 3$ TER 398. 

. N. in (1 I 116 at 118. 896) A.Q. 575. 
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may be dimnised by any authority subordinate to that by which he was áppointed, and the Sectretary 
of State in Council may eee ota as Be may provide by rales. ta the contrary) resinstate any 
person in that service has been dismissed ” 

pee o (1) of the Government of India Act, 1995, is ii thes teris: Except 


y provided by this Act, every person who is a member of'a Civil service ' 


of the Crown in India or holds any civil post under the Crown it India, holds 
office during His Majesty’s pleasure. 

This provision is even more emphatic than section 96-B (1) of the 1919 Act 
because the qualifying words “‘ And of rules made thereunder ’’ occurring in sec- 
tion 96-B Gye on which it was possible to contend that the power of dismissal at 
pleasure could be controlled by the rules, have been omitted. Articls-310 (1) 
of the Constitution re-enacts this principle with verbal alterations not affecting 
the substance of the matter. , ; 

It is as follows: i : 

7, Tigi eervice of the Uola of of All Tadia poten folds ay prt ccnneated with eea 


any 
or any civil post under the Union holds office during the of the t, and every person 


ee ee oat cilia State hatte ofiee Acta te : 


pleasure of the Governor or as the case may be, the Rajpramukh, of the State ”. 

Thus tbe rule that civil posts under the Government are held at pleasure is 
part of the law of this country and it involves the consequence that there can be 
termination of service at will. Article 310 provides that rule is subject to the 
exceptions “‘Expressly provided ‘by this Constitution.” Such exceptions are 
provided in Article 310 (2) which provides for compensation being paid when a 
contract for a period is terminated for no misconduct of the civil servant; in 
Article grr (1) which enacts that a person cannot be dismissed by an authority 
subordinate to that by which he is appointed ; and in Article 311 (2) which pres- 
cribes that a particular procedure should be followed before a person is dismissed 
or removed from service. Subject to these statutory restrictions the general rule 
embodied in Article 310 (1) that all offices under the Government are held at 
pleasure will govern the rights of the parties. In Venkata Rao v. Secretary of Stats for 
India}, the facts were that a civil servant was dismissed without there having been 
a proper enquiry in accordance with the rules framed under section 96-B of 1919 Act. 

ed a suit for es for ee It was held by the Judicial 
Committee that as the de oe was held at pleasure the breach of the rules would 
not confer a right of action on the civil servant for damaegs for wrongful dismissal. 
The decision in Shenton v. Smith? was followed. In Rangachari v. Secretary of Stale 


for India? a police officer was dismissed by an authority subordinate to-one which ~ 
appointed him and it was held that the order of dismissal was illegal as boing in -. 


contravention of the ey provision enacted in provisos to section 96-B. In 
High Commissioner of India v. I. M. Lall*, already referred to'it was hel ‘thatthe 
was illegal and inoperative because it contravened the statutory. pres- 


cription laid down in section 240 (3) of the Government of India Act, 1935. s. 


It will follow from the above that the Government has a right to terminate the 
services of a civil servant at will and the only restrictions on this power are those 
expressly enacted in the Constitution. There is accordingly considerable force 
in the argument of the respondent that he has a right to terminate the services of 
the employee under rule 148 of the Indian Railway Establishment Code and that 
there is nothing in the Constitution which restricts A a right. 

The question still remains whether this is a case of termination of service under 
rule 148 of the Indian Railway Establishment Code. The contention of the learned 
advocate for the petitioner is that the order dated 6th September, 1950, is one passed 
only under the Safeguarding of National Security Rules and its. validi ity must 
accordingly be determined with reference, to-those rules. We think that this con- 


E? (1937) 1 M.L-J. jag: LR. 64 IA 55: §17.-- -- Sa, 2 
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tention is well-founded. The notice dated 27th February, 1950, is expressly issued 
under rule 2 of the Safi ing of National Security Rules,.1949. It purports to 

~ follow the procedure prescri in rule 4. Four charges are framed agamst the 
- petitioner.“ He is asked to submit his explanation and he is told that his represen- 
tations would be referred to a committee of advisers set up by the Government of 
India for this purpose. The order dated 6th September,- 1950, also expressly 
recites that the services are terminated under rule g of the Railway Services (Safe- 
guarding of National Security) Rules. In the counter-affidavit filed by the General 
anager it is again x y stated that action against the petitioner had been 
taken under the Railway Services (Sargon dme of National Security) Rules, that 
the procedure prescribed by the rules been properly followed, and that the 
rules have not become void, under the Constitution. It is not pleaded anywhere 


- that any action was taken under rule 148 of the Indian Railway Establishment 


_ Code. If action was intended to be taken under that rule then there was no-need 
to frame ag eo for explanation and send it for consideration by a special 
Committee. Even the service agreement of the petitioner has not been produced 


. before us. 


It appears to us to bé amply clear from the record that the respondent did 
only what he p rted to do under the notice and that was to take action agamst 
the petitioner under the security rules. Reliance was also placed by Mr. Nambiar 
on the fact that a month’s salary was paid to the petitioner but under rule 7 of the 

ing of National Security Rules, it is provided that compensation should be 


. Safe 
paid when final orders are passed under rule 3. The payment is, therefore, a solatium 


offered under the above, rules under which the petitioner has been removed from 
service. Mr. Nambiar relied on the following observations occurring in Nagpur 
Electric Company v. Anand Vishnu? : nie ; - aan 

“The termination of the’contract in due course according to its terms is neither discharge, dis- 
misal or release nor leaving employment”. . ae 
We agree that when the services of an employee are terminated he cannot be. held 
to have been dismissed. But whether in fact it was a case of termination of services 
or dismissal is a question of fact and that must be determined on a consideration of 
the circumstances of the case., 2 


We are of opinion that the order dated 6th September, 1950, is not one ter- 
minating services but one of compulsory retirement falling within rule 3 of the 
ing of National Security Rules and as the procedure prescribed in rule 4. 

has not been followed, it is illegal and inoperative. f . 

"Mr. Nambiar finally contended that this application is not maintainable 
as the petitioner can enforce his rights in a regular suit and that where there is 
another remedy open no relief should be granted in a writ of certiorari, It is truc 
that this Court will not ordinarily interfere with an order where there is another 
adequate remedy available to the party. This, however, is a rule of discretion 
for the idance of the Court and not a limitation on its powers. ` As observed by 
Das, J., in -Rashid Ahmed v. Municipal Board, Katrana}, the 

«t Existencs of an adequate legal remedy is a iking to be taken into consideation in the matin of ganting: 
writs’. 


“ But even if that remedy is open to her, it is undoubtedly good lew that if the application for a 
certiorari is made by a party aggrieved, then it ought-to be granted er debito fustie, and the Court 
: ion which it would have when the tion is made by one of tho- 
public who is not personally concerned.. That was decided long ago in the case of Reg v. Surrey Jus- 
tices, and on that principle, even although she has the remedy by appeal in this caso, am 
to agree that the certioner: should go, secing that the application is bemg made by the applicant as the: 
eyed ”. a 





1 AIR. i Nag. 66 at 70. 3. {800} 1 KB. I. 
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The law is thus stated in Halsbury’s Laws of England, Vol. 9, page 878, 
para 1481: : - ` 


“Al the writ is not of course it will nevertheless be granted ex debits justicias to quash pro- 
ceedings which the Court has to quash, where it is shown that the Court has acted with- 
out jurisdiction ieo i if the is made by an i and not 
merely by one of the public and if the conduct of party has not been such as to disentitle 
him to relief, and this is the case even though certiorari is away by statule and although there 
13 an alternative remedy ”. 


As the question involved is one of right procedure to be followed in exercise 
of the powers conferred under the Safeguarding of National Security Rules and 
as the rights of the petitioner have been clearly infringed, this is a fit case in which 
the writ must issue. The order dated 6th September, 1950, is accordingly set 
aside. The petitioner will be entitled to his costs, advocate’s fee Rs. 100/-. 


K.S. —— ~ Order quashed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
_ Presenr :—Mr. Justice GovinpA MENON. 
Abdul Kadir Haji .. Appellant* 


“0. : 
Muhammad and another - ~.. Respondents. 
Nata M A h Tonanis Lmbrovemenis Act (I of 1900), sectiens 9, 10 and 15—Caskhnonii i ees. 

The enumeration of fruit-bearing trees in section 15 of the Malabar Compensation for Tenants 
I t Act is not exhaustive and cashewnut trees though not mentioned in the section are 
fiuit-bearing trees as understood according to section g of the Act and not timber trees as contem- 
plated by section 10 of the Act and have to be valued accordingly. : č - 

Appeal against the decree of the District Court, South Malabar, in A.S, No. 559 
of 1946, preferred against the decree of the Court of the District Munsif of Manjeri, 
in O.S. No. 325 of 1945. - i 

M. K. Nambiar and M. Sekhara Menon for Appellant. 

N. R. Sesha Aipar for Respondents. 


The Court delivered the following 


JupGMenT.—The plaintiff who is the y vai in this second appeal was a 
mortgagor whose suit was for redemption of the mortgage in favour of the first 
defendant, and the lower Courts in ordering m apoa bare directed him to 
the value ofa large number of cashewnut trees planted on the mortgaged property 
ihe first defendant. The basis of the calculation was on the footmg ie the 
cashewnut trees are fruit-bearing trees as understood according to section g of the 
Malabar Compensation for Tenants Improvements Act and not timber trees as 
contemplated by section 10 of the same Act. Mr. M. K. Nambiar for the appellant 
contends that in view of the fact that under section 15 (1), (b), (ii) òf the Act only 
cocoanut trees, arecanut trees, jack trees and peppervines are mentioned for pur- 
poses of determining the amount of compensation to be awarded under the Act 
as fruit-bearing trees, it should be held that cashewnut trees are not fruit- i 
trees, I am inclined to hold that the enumeration of the trees in section 15 is not 
exhaustive. What is contemplated is that the Legislature in oe the provisions 
of the Malabar Compensation for Tenants Improvements Act laid down certain 
well known trees as fruit-bearing trees for the purposes of assessing the compensation. 
Such enumeration is certamly not exhaustive, because in addition to the various 
kinds of trees mentioned above there are other trees which are admittedly fruit- 
bearing trees and which add to the value of the holding. For example, a tamarind 
trees has been held to be such in A. S. No. 118 cf 19251. It has also be been held 
by this Court that graft mango trees which are not useful as timber but produce 





* S.A, No. 1231 of 1948. roth December, 1951. 
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large quantities of fruit should be held as fruit-bearing trees. In addition, we have 
the provisions of section 7 (4) of the Malabar Tenancy Act as well as section 18 
of the Act which lay down that trees of this kind can be termed as fruit-bearing 
trees. Mr. Nambiar invited my attentioon to the decision in Ambi v. Kunhikavamma', 
where palmyra trees have been held to be non-fruit bearing trees. There can be 
little doubt that excepting a very limited category of palmyra trees the rest of them 
do not yield any fruit and the decision that a palmyra tree should be termed as a 
timber tree cannot be questioned on that score. It might be that no table showing 
the method of valuation of cashewnut trees has been prepared under section 15 
of the Malabar Compensation for Tenants Improvements Act. But that would 
not exclude the pobily of the trees other than the three categories mentioned 
above from being fruit-bearing trees. In order to apply section 9 all that is necessary 
is that the improvement should not be one to Witch section 13 applies. There is 
no doubt whatever that section 13 does not apply to cashewnut trees. I therefore 
agree with the lower Courts in holding that the cashewnut trees have to be valued 
on the basis of fruit-bearing trees. The second appeal fails and is dismissed with 
costs, ` 


K.C. aes Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PresENT :—MR. Justice PANOHAPAKESA AYYAR. 
Siddi Subba Rao and another .. Petitioners* 
D. 
Pukhraj Kocher Ginning and Pressing Factory Firm carrying 
on business at Chanda, Central Provinces and another .. Respondents. 


Coatract—Purchass of geods according to sample—Despatch to another State—Goods not according to sample 
—Sult for damages—Proper forum. 


place ot contract end note the Court in the place to which subsequently the consignment may 
sent at the mstance of the buyer. 


Parthasarathi Gupta v. The Calcetia Glass and Silicate Werks, Lid., (1948) 2 MLL-J. 101, applied ; 
J.S. Malu v. Haji rahm Kassan Uplitwala, (1950) 1 M.L.J. 38, i 

Petition under section 115 of Act V of 1908, raying the High Court to revise 
the order of the Court of the Subordinate Judge, Rakmada, dated goth June, 1950, 
in C.M.A. No. 19 of 1949 (O.S. No. 19 of 1945, D. M. C., Peddapuram). 

P. M. Srinivasa Aiyangar for Petitioners. 

V. Rangachari and K. Mangachari for Respondent. 

The Court delivered the following 

Jupcmenr.—There are no merits at all in this Civil Revision Petition as no 
part of the cause of action in the petitioner’s suit for damages arose in this State. 
‘The point for consideration is whether both the Courts below went wrong in holding 
that the District Munsif’s Court, Peddapuram, had no jurisdiction to entertain the 
suit for damages filed against the defendants for supplying them fifty bales of inferior 
cotton, said to differ much from the sample cotton doan to them before the sale. 
The contract was admittedly, entered into at Chanda, in Madhva Pradesh, 
on 25th July, 9435 and the District Munsif’s Court, Peddapuram, would have, 
of course, no jurisdiction, if no part of the transaction arose within its own limits. 
Both the Courts below held that the delivery of the cotton was to be at Chanda and 
that the price also was to be paid there, judging from the correspondence. 

Mr. P. M. Srinivasa Atyangar, for the petitioners-plaintiffs, that both 
the lower Courts went wrong in holding that the District Munsif’s urt, Pedda- 


. 1. AIR. 1929 Mad. 661. 
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puram, had no jurisdiction, as it was a sale by sample, and the 50 bales of cotton, 
sold as per sample, were to be despatched by the vendors, the defendants, from 
Chanda to Pittapuram (via) Waltair, and were received at Waltair and carted to 
Pittapuram and examined only there by the plaintiffs. If that had been so, no 
doubt, both Courts would have been wrong in holding that the suit should have been 
filed only m Madhya Pradesh, as it could have been also at Peddapuram. But 
the lower Courts have not gone on that footing, but on the footing that the sale 
was not merely by sample but after showing the 50 bales of cotton, the specific 
goods as per sample, at Chanda itself, to P.W. 2, the plaintiffs’ agent who examined 
it and bought it. So, it is a case of sample being shown first, and the specific goods 
next, not at all an uncommon thing in India. It is a common experience in any 
shop in India for a buyer to be shown a sample of rice and then a bag of rice said to 
co nd to it. - It is also possible for the bag shown later on not to correspond 
with the sample shown earlier though it is shown at that very place and is accep- 
ted by the buyer under a misapprehension that it corresponds to the sample. But 
where specific goods are shown, inspected and bought the cause of action would 
arise only at the place of sale. See Parthasarathi Gupta v. The Calcutta Glass and Silicate 
Works, ts 

Paragraph 6 of the judgment of the trial Court shows that the defendant’s 
contention was that the plaintiffs’ agent, P.W. 2, was shown at Chanda itself the 
50 bales of cotton which were sold to the plaintiffs, and that he agreed to buy that 
cotton at Rs. 180 per bale, and that new Ghandabant cotton was selling at Rs. 400 

er bale at that very time. Whether the plaintiff’s agent, P.W. 2, was deceived into 

clieving that the 50 bales of cotton shown to him at Chanda and bought by him 
was of the same quality as the sample shown to him prior to his being shown the 
bulk, or not, need not be discussed here. For the p se of jurisdiction, even 
if he was so deceived, the suit ought to be filed only in Madhya Pradesh, where he 
saw that articles in-bulk and bought them, though the bales were subsequently 
despatched to Waltair for taking them by cart to Pittapuram, and though the alleged 
fraud was actually discovered only on inspection at Pittapuram. Mr. Rangachari, 
for the defendants, urges that they were got despatched to Waltair only at the 
instance of P.W. 2, who had been shown the y bolas and had accepted them on 
behalf of the plaintiffs, and that the showing of the sample before is immaterial, 
and that the ruling in g: S. Malu v. Haji Ibrahim Kassaim Ublitwala 1, will not apply. 
I . Mr.P. M. rinivasa Iyengar says that it would be very difficult for any- 
body to inspect the ga of pressed cotton kept in bales, and that for that reason 
because there was no good chance of reasonable inspection for P.W. 2, Pittapuram, 
where the bales were ultimately received and opened and examined and found 
to be of inferior quality, would be the place where part of the cause of action arose, 
as a reasonable inspection could be had only there, and so the suit could be filed 
in the District Munsif Court, Peddapuram. I cannot agree. In modern times of 
complicated machinery and manufacture, it is not reasonable to expect that all 
articles sold or bought would be in their elementary process or stages, and buyers, 
are expected to be competent enough to deal with articles in various stages of 
manufacture or processing and judge their quality before buying. Thus, a man 
buying a car need not have the engine and other parts dis-membered and shown to 
him, and pressed cotton bales need not be unpressed and shown to him. If he 
chooses to buy the things after nt them, the suit will only lie at that place. P.W. 
2’s inexperience or folly or guilibility cannot change the jurisdiction. Where the 
specific articles purchased have been shown to the purchaser at the place of contract, 
as here to P.W. 2, the jurisdiction will only be in the Courts of that place, and not 
in Courts in the place to which the articles may be subsequently consigned, at the 
instance of the buyer. So, the Courts below were right. 

In this view, this petition deserves to be and is hereby dismissed with costs. 
Time given to the plaintiffs till the 1st of March, 1952, for presenting the plaint to the 
proper Court. 

K.C. — Petition dismissed. 


1. (7948) a MLJ. ror. a. (1950) x J. 38. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice RAMASWAMI. 


C. Devanugraham ..  Petttionsr.* 
Criminal Procedu e Code (V , Section and Constitution of India » Article —Con- 

sition te arias cr the Contes fe aaa was fond 1 ba aia‘ ren raps 

ee ne ET eee a ed by section 403, Criminal Procedure or Article 20 (2) of the j- 


A prosecution launched without a valid sanction is a nullity and section 40g (1) of the Criminal 
Procedure Code is no bar to the institution of a fresh prosecution against the accused for the same 
offence on the same facts as in the former prosecution in which his conviction was set aside on the 
ground of the invalidity of the sanction. Nor does Article 20 (2) of the Constitution take away the 
right to institute a second prosecution when the first is found to be a nullity by resson of want of 
sanction, a pre-requisite for the maintaining of the prosecution. 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
the High Court to revise the order of the Sixth Presidency Magistrate, ore, 
Madras, dated 29th May, 1951, in C.C. No. 8583 of 1950. 


V. Rajagopalachari for R. V. Raghavan for Petitioner. 


The State Prosecutor (S. Govind Swaminathan) for the State. 
The Court made the following 


Orver.—This is a Criminal Revision Petition filed against the order made 


by the learned Sixth Presidency Magistratr, Egmore, Madras, in C.C. No. 8583 of 
1950. 


The facts are : The petitioner was employed as a Food Inspector in the service 
of the Corporation of Madras. He was charged by the Special Branch Police 
for an offence under section 161, Indian Penal Code, in that he received a sum of 
Rs. 50 from K. S i Naicket, a milkman as illegal gratification. The case 
was tried before the Fith Presidency Magistrate in C.C. No. 1137 of 1949. The 
petitioner was convicted and sentenced to six months rigorous imprisonment and 
to pay a fine of Rs. 300 or in default to suffer rigorous imprisonment for three months, 
The petitioner preferred an appeal to the High Court in Criminal Appeal No. 728 
of 1949 and this was disposed of by Panchapagesa Sastry, J. 


The relevant portion of the judgment of Panchapagesa Sastry, J. is as follows : 


“Tt issconceded by the State Prosecutor that if the sanction ted is illegal then, the conviction 
_cannot stand. The of objection urged against the validity the sanction is that the facts 


The learned Judge accepted this contention and concluded: 

“ It follows that it is not proved that the sanction accorded is legal. If so, the conviction cannot 
stand. In this view it is unnecessary to deal with the question as to whether the offence is brought 
home to the appellant; nor is it n to refer to the other contentions raised by the learned 
advocate for the appellant. Ti thé reult the conviction and sentence are set mide and the appellant 
is acquitted. Fine, if paid, will be refunded.” 

Subsequently the Special Branch Police after rectifying the defect mentioned above 
has charge-sheeted the petitioner and it has been taken on file and numbered as 
C.C. No. 8583 of 1950 on the file of the Sixth Presidency Magistrate, Egmore. 

The preliminary objection taken by the petitioner was that he having been 
acquitted by the High Court a second trial was barred under section 403, Criminal 
Procedure Code and that in any case Article 20 (2) of the Constitution of India 
prohibited a second trial. ` : 

The learned Sixth Presidency Magistrate went into the gaaman thoroughly 
and overruled this objection and hence this Criminal Revision Petition. 





*QR.G. No. 525 of 1951. asth January, 1952. 
(GAR.P. No. 520 of 1951). ae 


1. (1948) 1 M L.J. 249: LR. 75 LA, 30. 
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In my opinion the two points taken relating to section 403, Criminal Procedure 
Code and Article 20 (2) of the Constitution of India are without any substance. 


Point 1.—It is an elementary proposition that to bar a fresh trial under 
section 403, Criminal Procedure Code, the Court by which the accused was first 
tried should be competent to try the offence. Therefore where the sanction or 
complaint by a particular person or authority is necessary under the law for the 
trial of a person, the question arises whether in the absence of such sanction or 
complaint a Court which tries him is a Court of competent jurisdiction. On this 
question there was conflict of decisions. The majority of the High Courts have 
held that the Court could not be deemed to be a Court of competent jurisdiction 
in such cases because the trial without a proper complaint was void under section 
530 and therefore a judgment of acquittal which ensued was also void and so there 
was nothing which the accused could compel a Court to recognise in support of a 
plea of previous acquittal. These conflicts have been happily set at rest by a 
decision of the Privy Council in Usufalli v. King Emperor', Their Lordships of the 
Privy Council have held that where there was no valid sanction for the prosecution 
of the accused the prosecution was a nullity and the order of the Magistrate acquittin 
the accused (or convicting as the case may be) was without jurisdiction and coul 
only operate as an order of discharge ; the accused had not been tried by a Court 
of competent jurisdiction and accordingly section 403 (1) of the Criminal Procedure 
Code was no bar to the institution ot fresh prosecution against the accused for 
the same offence on the same facts as in the former prosecution. The view of the 
Federal Court in Basdeo Agarwalla v. King Emperor?, that a prosecution launched 
without a valid sanction is a nullity was approved. It was finally held that under 
the common law a plea of previous acquittal or previous conviction could only be 
raised where the first trial was before a Court competent to pass a valid order of 
acquittal or conviction and that unless the earlier trial was a lawful one which might 
have resulted in a conviction the accused was never in jeopardy. Leading English 
cases in Rex v. Bowman?, Rex v. Batestand Rex v. Marsham: Pathick Lawrence Exparie*, 
were referred to and Rex v. Simpson® was distinguished. The judgment of the 
Bombay High Court was affirmed. The present case is in all fours with the Privy 
Council decision which is now cited and there can be no doubt that beyond taking 
advantage of the term ‘‘acquittal’’ instead of “discharge” in the judgment of 
my learned brother Panchapagesa Sastri, J., there are no merits in this contention. 

erefore the plea of previous acquittal based upon section 403, Criminal Procedure 
Code, has no substance. 


Point 2,—Turning to the Article 20 (2) of the Constitutior of India, the principle 
underlying this clause is the same as underlies section 403, Criminal Procedure 
Code, namely double jeopardy. It runs as follows : 

s No person shall be prosecuted and punished for the same offence more than once.” 


The word “‘ prosecuted ” is said to have been introduced in the present case in order 
to make it clear that the power relates to punishment by a Court of law and not to 
other kinds of punishment besides a judicial penalty for example departmental 
action in the case of public servants or proceedings under the Legal Practitioners’ 
Act in the case of lawyers. The word “and ” has certainly been used in a conjunc- 
tive and not a disjunctive sense because to interpret the word “and” as “or” 
would be reading into the Article something which is not there. The principle 
that no citizen should be put in jeopardy of his life or liberty more than once is so 
woll known that in almost every Constitution one finds a provision against a person 
being put to trial in respect of the same offence more than once. Section 403, 
Criminal Procedure Code, is nothing more than an elaboration of this principle 
in all its niceties and distinctions. In this background when we consider Article 
Se ae ee ee ee 


r. (1949) 2 M.LJ. 461: L.R. 761A. 138 3. (1834) 6G and P. 337. 
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a) it is seen that it is see more than a clause only against a fresh prosecution 
and punishment for the same offence and which was also the law previously. There 
is absolutely no scope on the wording of the Article to suspect that the framers of the 
Constitution wanted to unsettle the settled law of the land. What they merely 
wanted to provide for was a specific thing, namely, the non-prosecution of a person 
who had y been prosecuted and convicted. One should hesitate long before 
presuming that the law established for decades was sought to be disturbed by the 
makers of the Constitution, especially when there was nothing in the working of that 
law, which required or justified such disturbance. Above all, whatever the intention 
of the framers may be, we are guided only by the intention as expressed in the 
Article, and that intention, as pointed out by N. R. Raghavachari, in his Constitution 
of India is perfectly clear. (See page 94). The only consequence of clause (2) 
not providing for other cases known to the existing law, either with reference to the 
permissibility of fresh prosecutions or with reference to the non-maintainability 
thereof is probably this, that the criminal law of the land can hereafter be amended 
in the ordmary way for the purpose of altering the existing law subject to the provi- 
sion in clause (2) of Article 20 which being one of the fundamental rights cannot 
be taken away or abridged or contravened. This shows as already premised that 
clause (2) uses the conjunction ‘‘and ” and not the disjunction “‘or ” between the 
words “‘ prosecuted ”? and ‘‘ punished ” and this makes it clear that to bar a fresh 
prosecution for the same offence, the accused: should have been both prosecuted 
and punished. So when an accused is discharged for want of sanction there is no 
punishment and when a man is punished departmentally, there is no prosecution. 
Therefore Article 20 (2) of the Gamestation of India does not take away the right 
to imstitute a second prosecution when the first is found to be a nullity by reason 
of want of sanction a pre-requisite for the maintaining of the prosecution. 


Both the grounds taken by the learned advocate fail and the final point men- 
tioned by him is that the offence alleged was as early as 1949 and that the petitioner 
has also been removed from service and that it will not be expedient that the case 
should now be prosecuted after obtaining the necessary sanction. This argument 
drawn from misery is a good argument for being considered at the end of the case 
and in the event of this petitioner being convicted and it will then be open to the 
trial Magistrate to adopt one of many liberal courses open to him under the Code 
of Criminal Procedure and under the Madras Probation of Offenders Act. This 
is certainly no ground for not getting along with the trial. 


The Criminal Revision Petition is dismissed and the learned Sixth Presidency 
Magistrate is directed to dispose of the case without further delay. 


V.S. — Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTIOE VENKATARAMA AYYAR. 


Palvannam Pillai (since deceased) and others .. Appellanis* 
v. 
Ganapathy Ayyar alias Salavady Ayyar and others .. Respondents. 
: lia publico tats ad ion—Distinction, if any, b ares 
ard as oH at Pre PE r ar a Son ee INED 


public pathways similarly are not infringed. There is no reason why a distinction should be made 


of the p ifs to out a funeral a public road to restrain the defendants from 
interfering with the user of the plaintiffs is not barred section 91, Civil Procedure Code. 


Case-law exhaustively discussed. 





* 5.A. No. 922 of 1947. 1st February, 1942. 
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Appeal against the decree of the Court of the Subordinate Judge of Tirunelveli. 
in A g No. 68 of 1946 preferred against the decree of the District Munsif Court,. 
Tirunelveli in O.S. No. 504 of 1943. 


K. S. Desikan for Appellants. 
S. V. Rama Aiyangar for Respondents. 
The Court delivered the following 


JupementT.—This Second appeal raises a question of some novelty and import— 
ance about the rights of members of the public to take funeral procession through 
public streets and path-ways. The plaintiffs are the appellants. They are residents 
of a hamlet called Puthukudy Kallur which is attached to the village of oto 
nallur. The defendants are residents of this latter village. To the west of the 
hamlet of Puthukudy Kallur there is a road running north to south, marked Road 
No. 9-G in the plaint plan, Exhibit P-1. At a point in the said road marked X 
in Exhibit P-1 there isd branch road running east and that is marked X.Y.Z. in the 
plan. This road passes through the streets in the village of Kodaganallur between. 
the points X-1 to BE X-6 and at the point Y it turns southwards and leads on to the 
cremation ground on the banks of the river Tamaraparni marked ‘‘ Z ” in the plan.. 
The plaintiffs allege that the main road g-G and the branch road X. Y. Z. are 
public roads belonging to the District Board, that they are entitled to use these 
roads for carryi the dead for cremation at the place ey ? and that the defendants 
are adaw mly obs eucing the plaintiffs in exercise of these rights. They accord- 
ingly pray for a declaration that they are entitled to use these roads “for all purpose 
inclusive of taking or leading funeral processions” and for an injunction restraining 
the defendants from interfering with such user by the plaintiffs. The suit is laid 
in a representative capacity on behalf of the villagers of Puthukudy Kallur and 
the defendants are sued as representing the villagers of Kodaganallur. 


The defendants admit that the road, g-G is a public pathway but they contend 
that a portion of the branch road marked, X and X-1 is a private road bcongie 
to the owners of adjacent lands and that, therefore, the plaintiffs are not entitl 
to pass along that portion of the road. They also contend that even if the road isa 
public pathway the plaintiffs have no right in law to take funeral processions through 
it as that was not the customary route. Lastly it is argued that the suit is barred 
under section 91, Civil Procedure Code. The learned District Munsif rejected 
all these contentions. He held that X. X-1 was a public road ; that the plaintiffs 
as members of the public were entitled to use public pathways for funeral processions 
and that section g1, Civil Procedure Code, was no bar to the maintainability of the 
suit. The suit was accordingly decreed. On appeal the learned Subordinate 
Judge reversed this decree and dismissed the suit. He agreed with the District 
Munsif that the road X. X-1 was a public one and that the action was not barred 
by section 91, Civil Procedure Code, buthe held that the right to use public roads 
for funeral processions was not an ordinary user and that the plaintitis could not 
claim it as a matter of right. In the result he allowed the appeal and dismissed 
the suit. The plaintiffs prefer this second appeal. 

In view of the concurrent findings of the Courts below that the road X. Y. Z. 
is a public pathway the only question that arises for determination is whether the 
plaintiffs as members of the public are entitled to take funeral processions through 
the road, X. Y. Z. The right of members of the public to take processions along 
a public road or street has been the subject of judicial consideration for over a cen- 
tury. Atone time it was considered that though a person is entitled to pass and re-pass 
on public highways, he had no right to take processions as that was an extraordinary 
user and could be justified only by custom or special t. Thus in an early case 
reported in “Decisions of the Sadar Adalat” (1856-8) in Sambalinga Moorthy v. 
Vembarry Govinda Chetii? the Civil Judge of Salem held that a Guru had no right to- 
be carried in a palanquin in procession through the streets of Salem merely on the 


1. M.S.D. 1856-8, page arg. 
70 
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ground that they were public streets and that such a right could be supported only 
if there was a ‘‘Sannad or patent granting it”. This was reversed by the Court of 
Sadar Adalat on the ground that the right to pass in procession in the streets was 

“ a natural right inherent in subject of the State not iring as the civil a 
to suppose to Ma by a annad or S alee Judge appears 
In Parthasarathi v. Chinnakrishna! it was held by Sir Charles A. Turner, C.J. and 
Muthuswami Aiyar, J., that 

“ persons of all sects are entitled to conduct religious processions through pullic street so 
that they do not interfere with the ordin use of such strecis by the public and subject to such 
directions as the Magistrates may lawfully give to prevent cbstructicn of the thorcughfare o: 
breaches of the public peace.” 

The leading case on the subject is the one reported in Sadagopachariar v. Rama’. 
Therein it was held by a Bench of this Court that 

“ the right to conduct religious processions in the public streets is a right inherent in every 
person, provided he does not th invade the rights of joyed by o or cause a public 
nuisance or interfere with the ordinary use of the streets by the cable. and subject to such directions 
Sr prohibitions ar miy aoc by the Magistrate to prevent obstructions to the thorougbfare or 
breaches of the pu peace.” 
On appeal this decision was affirmed by the Privy Council in Sadagopachariar 
Rama Rao*, The question arose again for decision by the Privy Council in the case 
reported in Manzur Hasan v. Muhammad Zaman‘. There the dispute was between 
two sects of Muhammadans, the Shias and Sunnis as to their respective rights in 
taking processions during the Muharam. It was held that members of a religious 
body have the right to conduct religious processions with appropriate observances 
along the highways. In Martin and Co. v. Syed Faiyaz Hussain’, the Privy Council 
again observed : 

“The plaintiffs have the right as members of the public to take in religi ions in the 

strects ; Sect chai ty ee Henin at oie. epee tee publi ts pees aol ee pom aloes: the 
Farne pirects and abject eee eee iate authorities of controlling traffic and prevent- 
ing disturbance. is right as a normal user of the highway does not originate in custom.” 
‘This view had been repeatedly laid down in several decisions of the Madras High 
Court. Vide Maunada Mudali v. Nallayya Goundan*, Andi Moopan v. Muthu Veera 
Reddi? and Velan Pakkiri Taragan v. Subbayya Samban®. The law is thus well settled 
that it is the inherent right.of every member of the public to take out a procession 
along public streets and pathways so long as the rights of others to use the public 
pathways similarly are not infringed. 

But it is contended on behalf of the defendants that the decisions which establish 
this right were all cases of religious processions and that the principle of those deci- 
sions cannot be extended to other processions especially funeral processions. ‘The 
decision in Sangabasavaswami v. Baburao Ganesh? is relied on in support of this position. 
In that case the Lingayats claimed a right to take out a procession with what was 
described as Vyasantol, Kania, Acting Chief Justice, delivering the judgment of 
the Bench observed— - 


“ that the geveralright of the public to take out a procession which was not religious is not 
supported by law” and that “carrying of Vyasantal in procession was not the taking out of a 
1 


gious procewion with appropriate observances as stated by the Privy Council in Martin and 
Ca. v. Syed Fatyac Hussain” 1. 


It was on the strength of this decision that the Subordinate Judge negatived the rights 
of the plaintiffs. 

Mr. K. S. Desikan the learned advocate for the appellants argues that thers 
is no basis in law for making a distinction between feligious processions and other 





1. (1882) I.L.R. 5 Mad. 304. LL.R. (1944) All. 191 (P.C). 
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kinds of processions and that the decision in Sangabasavaswami v. Baburao Ganesh + has 
since been overruled by a Full Bench of the Bombay High Court in the decision 
reported in Chandu Sajan v. Nyahalchand*, He accordingly contends that on the 
findings of the Courts below that the streets are public streets the plaintiffs are 
entitled to succeed. Viewing the question on principle, it- is difficult to discover 
any reason why a distinction should be made between one kind of processions 
and another. When once it is conceded that the right to take religious processions 
is inherent in every citizen as a member of the public and not derived from any 
custom or privilege, it must follow that the right to take any other procession also 
must, without more be inherent in every member of the public. No reason could 
be and none has been adduced for recognising a right to take religious processions 
and refusing the right to take other processions. . Nor is there any warrant in the 
authorities for ana any such distinction. The decision in Sambalinga Moorthy 
v. Vembarry Govinda Chetti? already referred to was the case of a non-religious pro- 
cession, taking a Guru in a palanquin with music. It was held that such a procession 
could be taken. In Sivoappacharı v. Mahalinga Chetti* it was decided that a marriage 
anaes could be taken along a public ey In Sadagopacharia: v. Rama 
05, reference is made at page 380 to an order that 

“ the Thengalais will be protected in the performance of acts which are not illegal in the village 
of Tiruvendipuram ” 
and in holding “one Eyal” or funeral procession in the streets. Velan Pakkin 
Taragan v. Subbayyan Samban® is a Full Bench decision where the dispute related to 
the taking of a marriage procession. In Chandu Sajan v. Nyhalachand’, the Hindu 
residents of Sakur claimed a right to take both religious and social processions 
through public streets. The Mussalman residents resisted the claim and contended 
on the basis of the decision in Sangabasavaswamiv. Baburao Ganesh that the plaintiffs 
had no right to take non-religious processions through public streets. The Full 
Bench decided that the plaintiffs had such a right. Delivering the judgment of the 
Full Bench, Chagla, C.J. observed : 

“ Tt is difficult to see what is the distinctign in principle between the right of conducting a religious 
procession along a public throughfere and the right of conducting a non-religious procession. The 
Tight, it seems, to us depends upon the lawful and reasonable user of ^ highway, Can it be said that 

and reasonable user of a 
highway conducting a religious procession ™’ 


After reviewing the authorities and discussing the decision in Sangabasavaswami 
v. Baburao Ganesh}, the learned Chief Justice went on to say 

“The question really, therefore, resolves itself into this. Has a citizen or 2 community of a 
Sete ic rE crt ap aa on en anh hg ion through a public 
road? If he has such a right, and in our opinion he undoubtedly it must inevitably follow 
that he has also the right to file a declaratory suit without proof of special damages.” 

An interesting case on the subject is the one reported in Lowdens v. Keaveney’. 
There a party went in procession through the streets of Belfast playing band, in 
disregard of police caution not to play in certain streets. The question arose whether 
the action of the members of the party was unlawful. In holding that going in 
procession with band was not in itself unlawful but that it would become unlawful 
only when the user was unreasonable and excessive, Lord O’Brien, L.C.J. gave the 
instance ofa funeral procession and observed as follows : 
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Tay bo a mon edilying ear oe er A large ee whose numbers pas: beyond tho cirele af 
ha RaT, TER oe A ` : A 
private Reps aften, H 20 yh u living conspicuous virtues which 
The learned Judge proceeds on to give instances of soldiers’ marches, civil pageants . 
and trades processions. He held that all these processions would be lawful unless 
“the user of the street was an unreasonable one °”. Gibson, J., observed as follows : 
“ Procemsions may use the streets for passage on lawful occasions and for lawful ob 3 and 
provided the user is reasonable there is no nuisance and intrinsically r procession with a is no more 
legitimate than a funeral.” 5 
Thus the authorities clearly establish that the members of the popar have a right 
to take processions through public streets or pathways whether the processions 
be religious or social or political. The distinction made by the Subordinate Judge 
between religious processions and funeral processions must accordingly be rejected 
as not supported either by principle or authority. 


The Court below also held that the user by the plaintiffs of the route, X..Y. Z, 
would be unreasonable because portions of it were formed only in 1932 and that 
before that, funeral processions were taken through a different route. But that 
route lay thro nanja lands and had to be resorted to in the absence of a public 
road. It would be clearly unreasonable to bind the plaintiffs to this inconvenient 
practice of passing along fields when there are public pathways available. 


It was stated by the learned advocate for the respondents that there are temples 
near this route and that it would result in pollution if corpses are allowed to be 
taken through it. But the learned District Munsif finds ; 
“that this newly formed route funeral processions from different streets and portions of 
the defeadante' ciao are being taken to tha cremation ground.” ia 
I must accordingly hold that the plaintiffs are entitled to use the pathways 
in question for funeral processions. -It is scarcely necessary for me to add that this 
user must be reasonable and that it would be subject to all the limitations to which 
all processions on the public streets are subject. 


It remains only to deal with the contention of the respondents that this suit 
is not maintainable for the reason that the facts alleged in the plaint would amount 
to a public nuisance and that there being neither special damage nor sanction of 
the Advocate-General the action would be barred by section g1 of the Civil Procedure 
Code. In Velan Pakkiri Taragan v. Subbayyan Samban} one of the questions referred 
to the decision of the Full Bench was 

“ Can a person or persons procession a public wa 
being 2 declara hle a E np T tad arg aac 
allegation or of special damage >?” i 
This was answered in the affirmative. Subsequent to this decision the Privy 
Council gave a similar decision in Manzu: Hasan v. Muhammad Zaman? though it 
would appear that the Madras decision was not brought to their notice. The same 
view was also taken in Andi Moopan v. Muthuveera Reddi? and in Chandu Sajan v. 
Nayahalchand*, The view taken by the Courts below on this question is clearly 
right and this objection must also be overruled. 


In the result the appeal is allowed, the decree of the lower Court is set aside 
‘and that of the District Munsif restored with costs throughout. No leave. 


VS. Appeal alloived. 





1. (1918) 36 MLL.J. 79: 1.L.R. 42 Mad. 271 LR. 47 All. 15r. 
.B. 3. (1915) 29 MLL.J. 91. 
a. (1924) 48 M.L. J. 23 : L.R. 52 I.A. 61:1. 4. AIR. 1950 Bom. 192. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. Jusrice SATYANARAYANA RAO AND MR. JusTIGE RAJAGOPALAN. 
C.M.P. No. 259% of 1951. 


Sri Lakshmindra Theertha Swamiar of Sri Shirur Mutt .. Potitioner* 
ig * 
The Commissioner, Hindu Religious Endowments Board, Madras... Respondent. 


Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue a writ of Prohibition prohibiting the res- 
pondent from proceeding with the scheme in C.A. No. 471 of 1950 on his file. 

; W.P. Nos. 379 and 380 of 1951. 
Marimuthu Dikshithar representing the Podhu’ Deekshi- 
thars of Sri Sabhanayagar ‘emple,. Chidambaram, 
South Arcot District ` .. Petitioner* 
ve 
‘The State of Madras represented by the Secretary to Govern- : 
ment, Rural Welfare Department, Madras and another .. Respondents. ` 
Madras Hindu Religious and Charitable Endecomenis Act (XIX 1951), ees 20, 21, 25 (4), 26, 28, 
3 ? ’ 3 kd 3 ), and 
sy oles 3i 59 54 55 (2) fe ta ea R N & (4), 76, 89 end o9—if and to 
Constitution of India (1950), Articles 14, 15, 17, 19, 26, 27 and 28— Scope and effect. 
Practice—Writ of Prokibition—Right to issus of when alternative remedy is open. 
Finds Law—Religions endocoments—Maths and temples—Heads and dharmaka thas—Righis of. 
The head of the Mutt is not a trugtee in the sense in which that word is used in the law of Trusts 
and his position cannot be brought under any legal label known to English jurisprudence. He is 


not even a life tenant in the vested in the mutt or the 

institution. He has a right to.the income but he has no power of i corpus unless 

mecemity or benefit is established. He has large powers over the of the income after 
demands of the institution such as its mai the maintenance of the and per- 

formance of the worship, etc. He has the discretion to use the for spiritual objects and 

is so long as the surplus is not diverted to any immoral or 

He has the liberty to accumulate the income. The are at his absolute 

however, it ix established that any specific property has been vested as a trustee in the head of the 

Tab fo Aent criat and in respect of that property, ho becomes a trustee In other respects he is not 

liable to account for the income much to He is a person with manifold ts 


and duties. He is the spiritual head ; he is the teacher and the guru. He has to carry on the 
i i the disciples and propagate the views of the religion of the 
things and he i 


Power under the present Constitution to enact laws with respct to matters enumerated in Item 28 
of List II of Schedule VI is conferred the State Legislature but subject however to the provisions 
of the Constitution. Tho power of the Beate. Lagala MLA coe ea 
prerogative power or inherent right of the State to control and religious institutions. It 
18 an express power conferred by the Constitution upon the State i 


ion of institutions and endowments based on religion as Hindu, Muhammadan or Christian 
cannot be said to be cither arbitrary or unreasonable having regard to the object sought to be attained, 





*C.M.P. No. 2591 of 1951 and 1gth December, 1931. 
Writ Petitions Nos. 379 980 of 1951. z 
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vit., the better administration and management of such institutions. The Madras Hindu 
Religious and Charitable Endowments Act does not violate cither Article 14 or Article 15 of the 


The restrictions imposed the im Act are so drastic in that they go beyond the 
Rone in diag a it cannot be said that they are reasonable and cequived In the intero 
ests af the general public. 

The isions of the i Act vest very Talon, Er the crying on of he wonbip and the pro- 

to interfere with practice of religion, the carrying on of the worship and the 


pagation of the religion by instructing the disciples and initiating them into the fold of religion. 
provisions interfere with the Matadipathi right freely to practise and propagate religion under Article 
25, of the Constitution. 

i The Shival!i Brahmin Community as a denomination is entitled to protection of the right guaran- 
teed under Article 26 of the Constitution to administer property. head of the Mutt of such 
community is a member of the community. 


Madras Act XIX of 1941 in so far as it may take awa the right to administer thc religious and 
secular affairs of the Mutt most be held to be inralid as inkinging Article 26. It is unnecessary that 
in order to claim the benefit of Article 26 a religious denomination should be of holding all 
the four rights in the four sub-clauses of that Article. Each clause recognises a distinct and 

right. The denomination may exercise all or any of these ts and it eee 

own all the rights before it can claim recognition as a religious ion. 


The levy of five snare Ra SSF RRR oe OOS 76 (1) 
of the Madras Act of 1951 though called contribution is a“ tax” within the meaning of 
Article 27 of the Constitution. Such levy offends Article 27 and is unconstitutional and siira rnes 
the State Legislature. 

If the dharmakirthe of a temple ar bae bead af a Mutt has'e. beneficial interest in the p property 
and its income, such rights are “ property ” within the meaning of Article 19 (1) (f) of the Consti- 
tution. 

The Podhu Dilahitars of Chidambaram in whom the management of the temple (Sa (Sabanayagar 

th 


temple) is vested are both the managers and the archakas ey bave a substantial beneficial 
infere inthe trome: Toe Dikahitars (250; familia of ahont ti “members) aro collectively and 
ae ae ae T to the God and im the collections. 

made for the archanas and other aradhanas.. i 
The Dikshitars who are citizens of India have individual rights and the notification 
- of the temple under the Madras Hindu Religious Endowments dges their etary rights 
and such notification is an unreasonable restriction on their right to acquire hold and di of pro- 
perty. The Podhu Dikhitars who-are Smartha Brahmins, form and constitute a religious denami- 


nation or in any event, a section thereof. They are even a closed body, because no other Smartha 
Brahmin who is not a Dikshitar is entitled to participate in the administration or in the worship or 
in the services of God. It is their exclusive and sole ege which has been recognised and established 
for over several centuries. The notification seri interferes with their right to manage the affairs 
in matters of religion, to own and acquire moveable and immoveable property and even to administer 
such property in accordance with law.and as such the rights of a denomination are infringed within 
the meaning of Article 26 of the Constitution. A law which substantially depriyes the 


denomination of its right to administer the of thie denomination leaving only a acin of 
the t in herons pr pla Annot be fos and upheld as an exercise of the power to regulate 
the of the institution. is it resonable restriction within the meaning of 


19 (5) o€ the Constitution. 
The procedure. to notify a temple under the earlier and the new Acts (Madras Acts II of 1927 


sae ena ran coca nee Seed eave te eee ang eta 
Sais Unreasonable and unjst. 


egialative power should be exercised subject-to'limitations 1 and embodied in the 
Parir a the itations of the nature contained in Chapter VI of Madras Act XIX of 1951, 
and Chapter VI-A of the earlier Act cannot but be held to tnftinge the very fundamental principle 
of jurisprudence that no man should be a judge in his own cause and is therefore 
unjust. Bay SEERA Hon o> AGE DY law nk a regulation by it. a ann coe E, 
provision therefore, relating to the notification and the notification actually issued are opposed. 
to the fundamental rights granted to the individual and guaranteed by the Constitution under Article 
rg (1) (f) and to the denomination under Article 26 and therefore cannot be upheld. 


The right to contribution under section 75 of the new Act is unconstitutional as it is opposed to 
Article -27. 


The position of the Dikshitars of Chidambaram labelled, trustees of the temple, is virtually ana~ 
ogous to that of a Matathipathi of a Mutt except that a a 
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will not have the same dominion over the income of the properties of the temple which the Matathi- 
pathi enjoys in relation to the income from the Mutt and its properties. 

Sections 20, 21, 25 (4), 26 [to the extent that section 25 t) is made applicable], section 28 
(though it sounds innocuous, it is li to abuse), sections 2), 1 (because Courts have ample 
powers to meet these contingencia), sections 54 35 (a), 86 38 (9), 50, 63 to Go in Chapter VI, section 
70 (2), (3) and (4), section 76, section 89 anoi goa tee crient At pr tie, ees 
irtu complete control over the Matathipathis and Mutts) are wlfra vires the State Legis- 
lature in so far as they relate to Mutts. 


The sections of Madras Act I of 1927 which correspond to the sections of the new Act enumerated 
above as being wera vires will also be mira tires. Since section 5 of the new Act has ed the 
earlier Act I of 1927 it is unnecessary to go into detail in examining which of the i of the 
earlier Act were wba vires the State Legislature tested by the fundamental rights guaranteed by the 
Constitution of India, 1950. 

In deciding the question whether a writ of prohibition should issue or not (in the present cas= 

after notification of a Mutt to frame a scheme under the Act) the existence of an alternative 
iemedy (by way of suit after actual framing of the scheme) is an irrelevant consideration when the 
complaint is.that an inferior tribunal is its jurisdiction or is ing a jurisdiction not 
vested in it by law. It is unnecessary to insist upon a party complaining that he should first suffer 
and submit himself to the jurisdiction which is being wrongly exercised or is wrongly exceeded and then 
take advantage of the alternative remedy. 
W.P. No. 379 of 1951. 


Petition praying that in the circumstances stated in the affidavit filed there- 
with and in C.M.P. No. 12124 of 1951 the High Court will be pleased to issue : 

(1) a writ of certiorari or a direction or order in the nature of such writ of 
certiorart.calling for the record, relating to the proceedings of the second respondent 
in notification appeal No. 3 of 1951 on his file and quash the order therewith; 

(2) a writ of rhandamus or an order in the nature of such writ directing 
the respondents Nos. 1 and 2 from taking further proceedings under Madras Act 
XIX of 1951; and , . 

(3) a writ of mandamus or a direction in the nature of such a writ directin 
the eaten 1 and 2 to forbear from giving effect to the order of the secon 
respondent, dated 31st August, 1951, in R.O. No. 5078 (Prayer 2 and 3 added. 
by order, dated 13th December, 1951 and made in C.M.P. No.. 12124 of 1951). 

W.P. No. 380 of 1951. - 


Petition praying that in the circumstances stated in the affidavit filed in W.P. 
No. 379 of 1951 and in C.M.P. No. 12124 of 1951 the Court will be pleased to issue: 

(1) a writ of certiorari or direction or order in the nature of such a writ of 
cerforart against the first respondent calling for the records relating to the notification 
G.O. No. , Rural Welfare, dated 28th August, 1951, published in Fort St. George 
Gazetie, da 4th September, 1951, in the matter of Sri Sabhanayagar Temple, 
Chidambaram Taluk, South Arcot District and quash the proceedings therein; 

(2) a writ of mandamus or an order in the nature of such a writ directing 
the respondents Nos. 1 and 2 from taking further proceedings under Madras Act 
XIX of 1951; and À 

(3) a writ of mandamus or direction in the nature of such a writ directing 
the respondents 1 and 2 to forbear from giving effect to the order of the second res- 
pondent,.dated gist August, 1951, in B.O. No. 5876. 

-~ C.M.P. No. 2591 of 1951. . 
K. Bashyam, T. Krishn Rao, K. R. Karanth and S. Venkatakrishnan for Petitioner. 


The Advocate-General (V. K. Thiruvenkatachari), M. Seshachalapathi and T. K. 
Raman Nambisan for Respondent. ; 


W.P. Nos. 379 and 380 of 1951. 
K. Umamaheswaran, Alladi Kuppuswami and C. V. Stinivasachan for Petitioner. 


The Advocate-General (V. K. Thituvenkatachari) with the Government Pleader 
(P. Satyanarayana Raju) for Respondents. 
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The Court delivered the following 


Jopoment : Civil Miscellansous Petition No. 2591 of 1951*—This and the other 
„connected petitions relating to the Guruvayur temple and the Chidambaram 
Pon nate heard together as they all raised the question of the validity of the 
Ma Hindu Religious Endowments Act, 1926, Act II of 1927 (hereinafter called 
-the “earlier Act”). While these petitions were pending, the Madras Hindu Reli- 
gious and Charitable Endowments Act, 1951 (Act XIX of 1951) (hereinafter called 
the “new Act”) which repealed the earlier Act was brought into force by the Madras 
Government on 30th September, 1951, by a notification in the Fort St. George Gazete. 
Leave to amend the petitions was granted to the petitioners and they have been 
permitted to canvass the validity of the new Act as well. Mr. M. K. Nambiyar 
who appeared for the trustee of the Guruvayur temple argued his petition first 
and Me Alladi Krishnaswami Ayyar and the learned Advocate-General replied 
to that petition after which the petition relating to Guruvayur temple was allowed 
to be withdrawn as the Government agreed to cancel the decision to notify the 
temple and to permit the trustee to function. The arguments addressed by Mr. 
Nambiyar were adopted by the petitioners in the remaining petitions and they further 
supplemented the arguments addressed by Mr. Nambiyar. 


It will be convenient to deal with C.M.P. No. 2591 first, as it relates to a mutt 
and covers a wider field than the petition relating to the Chidambaram temple. 
Some of the arguments are common to both the petitions, particularly the scope of 
the Articles of the Constitution relied on in support of the petitions as having 
been infringed by the earlier and thé later Acts and also the effect of the two Acts 
on the rights of the petitioners. 


C.M.P. No. 2591 of 1951 was filed by the Matathipathi of Shirur Mutt in the 
-South Kanara District, praying that this Court should issue a writ of prohibition 
rohibiting the respondent, viz., the Hindu Religious Endowments Board, Madras, 
-by its President from proceeding with O.A. No. 471 of 1950 to frame a scheme 
for the administration of the mutt. Under section 103 of the new Act, the Notif- 
„cations and Orders issued under the earlier Act are treated as notifications or orders 
made, issued and passed by the appropriate authority under the corresponding 
rovisions of the new Act and as the place of the president, The Hindu Religious 
- Endowments Board, Madras, was taken by the Commissioner appointed under the 
new Act, the Commissioner, Hindu Religious Endowments Board, Madras, was 
„added as a party in place of the Board by C.M.P. No. 11917 of 1951 with the 
-leave of Court. The relief, therefore, claimed against the Board is treated as a relief 
_against the newly appointed Commissioner of the Hindu Religious and Charitable 
Endowments, Madras. 


Acting under section 62 of the earlier Act, the Board issued the notification 
. dated 6th November, 1950, stating that as the Board was satisfied that the endow- 
ments of the Mutt were mismanaged and that in the opinion of the Board a scheme 
„for the administration of the Mutt and its endowments should be settled, 8th 
December, 1950, was fixed for further enquiry into the matter, and the notice also 
called upon the-trustees and other person interested in the said Mutt to appear 
_and show cause why a scheme of administration should not be settled: The reasons 
_alleged were : 


(1) That the trustee of the Mutt had been borrowing moneys without 
necessity and spending them without taking the sanction of the Board on major 
_-constructions for which there was no approved estimates or plans. He has thus 
involved the institution into further debts and has utterly disregarded the directions 
issued to him in Memo. No. 75887/46, Adt., dated 13th March, 1947. 
oH Properties belonging to the Mutt have been leased out on low rents and 
_against the interests of the institution. 





*[As this is the leading Judgment in which the whole question is discussed andas this Judg- 
3 ment is referred to in the connected petitions, this Judgment is reported first—Ed.] 
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(3) The trustees of the Math have, in many cases, acquiesced in the alienation 
of Mulgeni transfers containing forfeiture clauses against further alienations ; owi 
to his neglect, properties comprised in Patta No. 2437 in Uppur have been alienated 

- (4) The Manager has not been allowed to carry on his duties and the power- 
ofattorney granted to him has been cancelled without reference to the Board. 


On the 24th January, 1951, the Board issued a notice under section 63 (1) of the 
earlier Act to the head of the Math intimating that in the interests of the proper 
administration of the Math and its endowments, a scheme of administration should 
be settled and that further enquiry would be held on 15th February, 1951, at 2 P.at, 
at the office of the Board in Madras and asking the trustee and-other persons having’ 
any interest in the said Math {o make any representations in writing which they 
might wish to make in the said matter. To this notice a draft scheme was also 
attached. As the Board had decided to frame a scheme, the petitioner filed two 
applications on 12th February, 1951, the present C.M.P. No. 2591 of 1951 and 
another C.M.P. No, 2592 of 1951 and obtained stay of further proceedings and 
this Court issued a rule, nisi in C.M.P. No. 2591 of 1951. C.M.P. No. 2592 of 195I 
was filed for the issue of writ of certiorari to call for the records and quash the order 
of the Board, dated 24th January, 1951, deciding to frame a scheme. this application 
was dismissed, as there was no order of the Board, but there was only a notice and the 
petitioner was unable to produce a copy of the annexure in which the Board gave 
ats reasons for the decision which they had reached. The petitioner was given an 
opportunity by this Court to get a copy of the order but the Board somewhat sur- 
prisingly seems to have refused to give a copy of the order on the ground that it 
was confidential. In support of this view of the Board, however, no rule or notifi- 
cation treating the annexure as confidential was referred to us. The petition was 
ultimately dismissed as withdrawn on 26th February, 1951. The o ject of the 
present petition, therefore, is to prohibit the Commissioner of Hindu Religious 
and Charitable Endowments, Madras, from taking further steps in the matter of 
settling a scheme for the administration of the Math and its endowments. 


K 

The petitioner’s Math is known as the Shirur`Mutt and is situated in Udipi, 

a small municipal town in the South Kanara District. The town is celebrated 
for its sanctity as there exists Sri Krishna Mutt with which is associated the name 
of Sri Madhwacharya, the well-known proporvi of Pluralistic Theism of the 
Hindu religion. Sanctity is attached to the idol of Sri Krishna which was made of 
Sg igor stone as it is reputed to have been made by Arjuna and worshipped 
by Sri Rukmini Devi at Dwaraka. ‘The image was reputed to have been mira- 
culously obtained by Swamiji from a vessel wrecked on the coast of Tuluva. It was 
carried by him, and later, after removing the gobichandana which was wrapped 
round it, it was installed at Udipi in the 12th Century A.D. There are also three 
saligrams in the Sri Krishna Temple, which, itis claimed, were presented to Sri 
Madhavacharya by Vyasa when he took his regan Aina Bhagavat Gita 
for the a val of Vyasa at Badrinath. Besides the Sri Kri Mutt the Swamiji 
also AROE ight Mutts at Udipi each presided over by a Sanyasi or Swami 
There is no mata fipa for the Sr Krishna Mutt but the Swami of each of the 
eight. Mutts in turn presides over the temple of Sri Krishna for a period of two 
years in every 16 years. At every change of a Swami at the end o two years, a 
festival known as Paryayam is celebrated on a very grand scale. These eight Mutts 
are Palimar, Admar, Krishnapur,’Puttige, Shirur, Sode, Kaniyur and Pejavar. 
The Mutts are linked together into four groups of two each as Dvandwa Mutts as the 
two Mutts linked together should co-operate in all matters. The South Kanara 
Manual, Vol. I, page a refers to the fact that the periodical change of the Swami 
residing over the temple of Sri Krishna is the occasion of a great festival known as 
Taan when Udipi is filled to overflowing by a large concourse of devotees not 
only from the district but from distant parts especially Mysore State. The Paryaya 
Swami is under-an obligation to feed- the-pilgrims-at this’ festival, andhe -has-to 
meet the expenses of fe g from the income of the temple of'Sri Krishna, from the 
income of his Mutt and from contributions. The rest of the expenditure is met 
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either from the accumulations of the income already made or by borrowing funds. 
It seems to be almost a usage that every Paryaya Swami has necessarily to borrow 
large amounts to meet the expenditure of the Paryaya as he would always be unable 
to meet it from the income. This information can be gathered from the South 
Kanara Manual, Vol: I, pages 147 and 148 and from the decision of the Judicial 
Committee in Vib riya v: Lakshmindra on appeal from Lakshmindra v. Vibhuda- 
priya, The. present Swami is the 2gth disciple of the line of succession starting 
from the first head who was a direct disciple of Sri Madhavacharya. Shivalli 
Brahmins who are the followers of Sri Madhavacharya claim this as their exclusive 
Mutt. These Brahmins are Tulu speaking Brahmins of the Smartha sect and are 
followers of Dwaita Philosophy founded by Sri Madhavacharya. The headquarters 
of these Brahmins is at Shivalli, a few miles away from Udipi, though some of them 
had migrated to other Stage in and outside the State. Sri M: vacharya was 
born at Udipi but he resided for sometime at Shivalli where he composed his 
37 spiritual works—see the Manual at page 148 and also Thurston on Castes and 
Tribes, Vol. I, page’378, where he describes the Shivalli Brahmins. 

The petitioner was installed as Matathipathi in the year 1919 during his mino- 
rity, and he assumed management only in 1926 when he attained- majority. At 
that time, the Mutt was heavily, indebted, the then income of the Mutt being 
only Rs. 18,000 per year as estimated by the petitioner. During 1926-30, the 
indebtedness was reduced by the efforts of the Swami and also fresh acquisitions 
of property were made. 1931, however, was again a “troublesome year. It 
was a period of his paryayam, and he had to meet heavy expenditure of feeding 

the Brahmins on that occasion which swelled the debt to about Rs. 85,000. This 
was followed by a period, 1932 to 1946, when’by his efforts there was again a reduc- 
tion in the debt. Then came the second paryayam at a time when the necessary 
commodities were controlled by the State,-and the price of food stuffs were very 
high. The Swamiji naturally was obliged to run into further debts. At this 
- juncture, the Board in exercise of the powers vested in it under section 61 (a) of the 
earlier Act, required the Swami to appoint a competent person as Manager and to 
report the name of the person so appoint to the Board. Ultimately, one Sripatha- 
char was appointed as agent under a power-of-attorney, dated 24th December, 
1948. The petitioner’s complaint is that this action of the Board was instigated 
and goaded by one Mr. A. Lakshminarayana Rao, an advocate of-Udipi, who 
was anxious to obtain a controlling hand in the affairs of the Mutts. The 
agent, it is alleged, had his own way of management of the affairs of the Mutt 
without reference to the Swami and he even failed to submit the accounts to the 
Swami. . Paragraph 11 of the affidavit gives particulars of the various charges of the 
Swamiji against his agent. Finally the Swami by registered notice, dated 26th 
August, 1950, terminated the management of the said agent and cancelled his power- 
of-attorney. He-called upon the agent to submit the accounts and also to return 
the other documents in his possession and custody. On the 28th September, 1950, 
. the agent sent a reply through his advocate Mr. A. Lakshminarayana Rao stating 
that the cancellation of the power-of-attorney was illegal as according to its terms, 
it could not be cancelled and he declined to hand over to the Swamiji the accounts 
and other documents. This was followed by a suit instituted by the Swami on 4th 
October, 1950, O.S. No. 280 of 1950 in the Sub-Court, South Kanara, for recover- 
ing. possession of the accounts, documents and other movables. It would appear 
however that a day prior to the institution of the suit on. the grd October, 1950, 
the agent perhaps anticipating the cortemplated suit by the Swami, filed a petition 
before the Board under section 18 of the earlier.Act, Aa to the notice of the 
Board the wro 1 termination of his appointment and T a reply. On 
the succeeding day, 4th October, 1950, the Board immediately issued a notice to the 
„Swami proposing to enquire into the matter on the 24th October, 1950, at 2 P.M. 
at Madras and requesting the Swami to appear either in person or by pleader. 





1. (1927) 59 M.L-J.-196 : L.R. 54 LA. 228: a. (1923) 44 ML. J. 187. 
ILR. 50 Mad. 497 a. : - 
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To this notice, the Swami filed a reply.on 21st October, 1950, inviting the attention 
of the Board to the fact of the institution of the suit which raised the same questions 
as before them and enclosing a copy of the plaint for the perusal of the Board. He 
complained also that on account of the mene of the accounts and the, papers 
which were wrongfully withheld by | the agent, he was not in a position to sufficiently 
answer the charges levelled against him „by the agent in the petition. Without 
proceeding with that enquiry and without even wai for the result of the suit, 

the Board suo motu initiated proceedings under section 62 of the earlier Act on the 
6th November, 1950, for framing a scheme and for that end issued a notice to the 
petitioner to show cause why a scheme should not be framed setting out.in the notice 
the reasons in support of the Se action, which were stated earlier in this judg- 

ment. 


The notice, was served by an on ‘the ‘Swami, and the enquiry. into the 
ates of framing a scheme was posted by the Board at Madras on the 8th Decem- 
ber, 1950, on which date at the request of the counsel for the Swami it was adjourned 
to arst December, 1950. Op the 18th December, 1950, an application was filed 
on behalf of the Swami with a request to the Board to issue a. direction to the agent 
to hand over the accounts and other documents in order to.enable the Swamj to 
file his ‘objections, ` As the counsel for „the Swami, Mr. K...R. Karanth was ill; 
the matter was again adjourned to roth ‘January, 1951. - The Swamiji was not 
ready with his objections even on the roth as his advocate was still ill and a telegram 
was sent on the gth requesting the ‘Board to adjourn the matter further. This 
Tequest was not granted and as no ‘explanation was filed by the Swami, the enquiry 
was closed and orders reserved on the roth. ' Mr. Srinivasan, an advocate of Madras 
filed on behalf of the Swami on the 11th January, 1951,-a memo. requesting the Board 
to re-open the matter which was declined.. Thereafter, the Swami sent. om the 
13th January,.1951, his “written i ane to the Board which was admittedly 
received by the, ard on the 15 The, notes paper shows that, an order, was 
pa directihg the framing of a scheme: ‘by’ the Board, which does not however 
any date. ‘From the subsequent notice issued bearing date, 24th January, 
1951, it may be assumed. that the order was passed on that date. ‚The notice issued 
thereafter tó the “Swamiji required him to state his objections. for the. proposed 
action ofthe Board: The order of the Board which was given as, annexure was 
attacked by the petitioner in, these proceedings,on the merits and also on the ground 
that it contravened and ‘infringed and abri the fundamental rights 
religious eee of individuals and ‘denominations guaranteed by. the Constitution: 
It was claimed ‘that the Mutt belongs only: to the- Monni section of. the Had 
community ‘and. particularly, of Shivalli Brahmins. . deseo 


A counter-affidavit was filed. on behalf of the’ Board: i its secretary’ traversin 
the material allegations and -justifying the action of the Board om legal” aening 
and also on merits. A preliminary objection was also’ raised that‘the application 
was premature as the final orders settling the: scheme were not passed an that in 
any event the petitioner had a‘ remedy bY way of suit after the scheme was framed 
and so_this application should not be entertained ‘a 


The Atticles of the Conititution rélied on’ the, peaton. as having Been 
contravened by the impugned legislation are Articles 14,.15, 19 (1) (f), 25, 26, 
27 and 30., -Ip the course of the’ ents, the extreme contention that the Mutt 
was riot a public Mutt was for the first’ time. raised. ce the:merits, the ¢ order was 
attacked-on the grounds : — vE Ers Chaa. 


. (1). that the Board acted with bias and this was 8 fourided on soit a gations 
made i in the affidavit supported: by other affidavits, the Presidént of the Board 
and one_of the'Commissioners who it-was a hand in “gloves with Mr. 
A. a Rao and Sripathachar when they Visited Udipi or on occasions’; 


` (2) that no mismanagement was established and indeed could not be esta- 


Sied ake Swami was not inm management for over 2 years but the anagem, 
was excel with the agent; a ani AA 
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(3) that the grounds were vague and indefinite and that no reasonable 
opportunity was given to the petitioner to show cause ; 


` (4) that the order was perverse as it was solely based on the fact of removal 
of the Manager Sripathachar without any enquiry into the charges levelled against 
him by the Swamiji and even without waiting till the disposal of the suit in which 
the charges were bound to be considered; 
(5) that the order was perverse on various other grounds. 


To these questions may be added the preliminary objection raised on behalf 
of the respondent that as there was another remedy open to the petitioner after the 
scheme was framed by way of suit, this Court should not interfere by issuing a writ 
of prohibition and that the application was also premature, f 


It isnot possible to determine whether any of rights of the Matathipathi had been 
infringed, abridged or taken away without first ascertaining what those rights are. 
‘The material throwing light on the origin and the history and the functions of these 
mutts in the Hindu Polity is very meagre. The juristic relationship of the Matathi- 
pathi to the properties of the Mutt and its income has nowhere been precisely 
defined, as the rights and duties of the Matathipathi and the succession to the 
headship is governed solely by usage and not by any code of legal principles, ‘These 
rights, therefore, have to be deduced to a large extent from the judicial decisions 
by no means altogether reconcilable and the opinions of text-writers. 


“Mutt” used as a transitive verb means literally “to dwell’? or to inhabit. 
“ Mata’? noun means hut, a small building inhabited by an ascetic or devotee, a 
monastery, a college. 


“In its original and narrow sense, then. the term Mutt signified the residence of an ti 
or Sanyasi or Paradesi’—eee Gonna Sommanda Pandara Sannadhi v. Kandastoami Tana s 
From very ancient times, the Sanyasis had no fixed abode but were 
wandering from place to place receiving such lodgings and food as were 
provided by devotees. Even now to a large extent the same practice 
obtains except in cases where such Sanyasis are attached in a Mutt. When 
Buddhism was in its ascendancy in India and when Buddhistic monks became 
popular, Sri Jagadguru Adnan kaadaa gave a new orientation and infused 
fresh blood into Hinduism and stemmed the tide of the rapid spread of Buddhism 
in India. He established the Adwaita or Vedantic system of phi osophy with which 
his name is always associated. He was the first, so far as tradition goes, to establish 
Mutts for the propagation of his philosophy and the reclamation of Hinduism. 
Tradition has it that after conquering the rival faiths he established Adwaita system. 
of philosophy and founded four Mutts or seats of learning in the four corners of this 
vast sub-continent—Sringeri (Sharada Peeta) in Mysore in the south with which, 
it is familiar knowledge, the name of that great and erudite scholar and philospher 
Vidyaranyaswami is associated ; Badrinath in the Himalayas in the north; Jagan- 
nath or modern Puri in the east, and Dwarka in the Bomba Presidency, in the 


west. In each of these Mutts as their heads, he installed his principal disciples, and 
he himself assumed the headship of Sa Peeta or the central seat of knowledge 
at Kanchi, the modern Conjeevaram. is central pectam was first shifted to 


Tanjore and then to Kumbakonam from where it continues to function even`in the 
present day. Following the lead of Sankara, the founder of Visishtadwaita 
and others also founded Mutts with similar objects and for similar purposes, Nangu. 
neri in the Tinnevelly district also known as Vanamamalai Mutt and the Ahobila 
Mutt were founded, so goes tradition, by the disciples of Sri Ramanujacharya, As 
adverted to already, the dwaita Mutts at Udipi were founded by Sri Madva 7 
Ahobila Mutt was established for the spiritual instruction and benefit of the 
Vaishnava Brahmins of the Vadakalai sect. Rangachariar v. Ysgna Dikshatur® relates 


to this Mutt. Besides these, there are Saiva Mutts of the Sudras and the Vira 
a mU 
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Saiva Mutts of the Lingayats. Of the Sudra Mutts perhaps the Dharmapuram 
Mutt is the largest. 


© The of these associations e Ayyar, J., in Giyera Sammanda 

Pandara v. Kaudasmeamı Tamhb'rea! “ their constitution and t form part of the 

hatory of the atablihment and -spread of the Drahminical ee of ren doctrine among 

the communities in Southern India (referring to the Mutts). Originally, the ascetic 

who renounce the world and devoted himself to religion, his attention to the study of 

mae i instruction to his' disciples, and to complying ordinances 
for the of his order.” 


- In the well-known case of Vidpdpurna' Thirthaswami v. Vidpanidhi Tirtha Swami? 
Subramania Ayyar, J., referring to these Mutts described the abject with which they 
were established as follows : 


ii Now there ean. be no doubt that institutions of the clam under 
ence to the established Hindu creeds of the country. If any proof of this statement were necessary, 
2 ; fa : : hich e : 


that is furnished by exists between some of the more importent 
of this of institutions and the leading exponents of the tenets of thosc creeds. As pointed out 
in Mr. Ghose’s Hindu Law, 80, no less than seven Mutts being the most celebrated, 
owe their origin to the great ta her Other Mutts not less numerous or 
important following the tenes of the ite system of are tractable to that 
teacher. The cight Mutts at U the centre ins ah rae of thought are on 
all lands admitted to have been founded i er of that system. 
The Sudra Mutts of this AF ite lines at DELAR i iruvadūthurai are the 


chief, represent what is known as Saiva Sidhantem.” 


(The reference to seven Mutts of Sankaracharya seems to be a mistake for five.) 
The learned Judge refers to the influence exercised by Mutts as centres of learning 
in the next paragraph in the same page thus : 

Caney cao te GEL he aed eal eae Gentes wae ee E e 


conspicuous" considered 
a t, to which Vidyaranya or the scholars whom he gathered round him, did not make vahiable 
ion, and it is to his commentaries that the modern world owes its knowledge of the traditional 
meaning of the oldest of sacred booke—the Rig Veda. Nor has the influence of the Mutts at Dharma- 
puram, Tiruvadhuthorai, etc., on the Dravidian literature been inconsiderable.” 


To similar effect are the observations of Bashyam A’ 2 nda, Ainm , J., in his judgment in 
the same case. Referring to the Mutts of Southern In Ammer Ali, J., says 
in Vidya Varuthi Thirtha v. Baluswami Ayar : 


“In cases in Southern India, especially where the diffusion of Prahmaniam was 
essential for a Ace the Dravidian under the Tule of the sadn ee colleges 
and monasteries under the names of were founded under’ spiritual teachers 
sanctity.” : 

It is thus evident that the Mutts are centres of theological learning especially 
for the study, practices and pro tion of the cult of each system of Shilosopby, 


and to train and equip a line of competent teachers whose duty is to go forth into 
the land bearing the torch of learning and spreading its light. They must have 
functioned .and mdeed in future must continue to function to fulfil the objects with 
which they were found with foresight by the great teachers of the religion. If they 
had survived the onslaughts of other religions through centuries, it can only be 
due to their intrinsic merits and not to adventitious circumstances. It is the | 
and piety of the head of the Mutt, the Superior, which attracted disciples and ties 
even laymen to make munificent gifts of lan d and other properties placing them at 
Be sal of the Swami for the time being. It is common knowledge that gifts 
offered as Padakanikas at the feet of the Swami. There are also ent 
E of lands and villages made in ancient days by kings and rajas without 
indicating the particular object for which such properties were endowed. It would 
perhaps be considered impudence on the part of the donor to impose any conditions 
or restrictions rega the use of the income from the pro the ead 1o om 
sonage whom he held m high = esteem. The picty of the head to whom 
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i ifts were made was a sufficient tee that the corpus and the income 

d not be frittered away for mundane ss. These tts, m short, are 
hihnaa h like colleges established and found for the study and teaching and for 
propagating the cult of the religion peculiar to the Mutt. 

So much about the functions of these Mutts in Hindu religion. The morc 
difficult question for solution is the juristic relationship of the Superior or the head 
of the Mutt to the property. The difficulty is enhanced when attempt is made to 
fit facts to notions borrowed from the English jurisprudence. -Viewed from: the 
juristic conception of a trust, it is difficult to infer that the Matathipathi is invari- 
ably a trustee of the properties. . The properties might have been acquired under 
different circumstances bs various purposes and unless the deed or endowment 
is forthcoming, it may not be possible to easily infer a trust. The succession, accord- 
ing to the invariable usage if these Mutts, always devolves upon the disciple selected 
and nominated by the outgoing head or Matathipathi. It is not governed by the 

ordinary Hindu Law relating to the properties belonging to sanyasi as laid down 
by Mitakshara. "The question was considered in a number of decisions of this 
Court and also by the Tda Committee. These decisions may be examined 
to arrive at a conclusion on the question, as to the real relationship of the Matathi- 
pathi`to the properties and whether he is a trustee in-the sense in which that term is 
understood in the Trust Act. As Salmond points out in his book on Jurisprudence, 
gth edition, at page 349 : . 


“A trust is a very important and curious instance of duphoate ownenbip. Trust 
is that which is owned by two persons at the same time, the relation between the two owners 


his 
ownership. The trustee is destitute of any t of cial enjoyment of the trust fist the real 
ownership, therefore, is a matter of form er than of substance, and nominal 


E tie eA RE peau” Ta legal A RATA e and imposed ihe duty of adminis 
tering 


fiction ‘prevails. The trustee is clothed with the ri ts of hin benetciary, ands 
Ae ede eea A acalb gad ATE 
Though it is elementary knowledge, it is always useful to bear in mind the elements 
that go to constitute a trust. In atha Pandara v. Sellappa Chettit, Muthuswami 
Ayyar, J., considered that ` 


i he propaity o Chie matio dvo not danad (6 tie dip te Ti a the preceptor, 
the head of the institution, selects among the affiliated ee 


trust property; it is devoted to E ne ia dominion over 1i, and 
ts not accountable for its mt de mesma Y haa te rere eg Ai tt, to any 
lapel than cohet: may fairiy ba regarded as in furtherancs of the objects Qf Ihe instiiutioa,” e italics 
are mine 
In the next case Gipana Sammanda Pandaria Sannadhi v. Kandaswami Tambiran? the 
learned Judge One vers: : 

ee ee 


“ Thus, 
his and its endowment, in trust for the maintenance utt, for his own support, for that 
of bis | cho ads performance of religious and other charities in connection with it, 


According to ‘oobi view the property, is held in trust, the objects of the trust being 
the maintenance of the Mutt, the support of the head and his disciples and the 
performance of religious and “other dergei in cohnection with the Mutt. The 
learned Judge, however, added that the Matathipathi had a larger dominion over 
the - property and was not even accountable for its management nor for the expendi- 
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ture of the income or the property for any purpose other than what may fairly 
be regarded as in furtherance of the objects of the-institution. It will be seen from 
this conception of the ownership that it is not strictly permissible to apply the notion. 
of a trust to the fullest extent. In-Vidyapurna Tirthaswami v. Vidyanidhi Tirtha- 
eee the question received a critical examination by the two ae J dges, 
ubramania A and Bashyam Ayyangar, JJ. According to their view, tie 
inalienability of the property belonging to Oe flows from the fact that the 
pro was given for the maintenance of charities, religious or otherwise, connected 
with the Mutt. The Swamijis of the Mutts were not mere employees or subordi- 
nates in the institution but heads thereof. Their duty was to promote learning 
and further the interests of the religion and they being ascetics are not prone to be 
affected by motives incidental to worldly life, requiring less restraint m dealmg 
with property than ordinary men. On this reasoning the learned Judge (Subra- 
mania Ayyar, J.) concludes : f : W a 
de treated the indians composing the fe op ae asa the position of tenants for life.” 
He differs from some of the observations made by Muthuswami Ayyar, J., in Sam- 
mantha Pandara v. Sellappa Chatti?, The precise dual character of the heads of the 
institutions like the Mutts was compared to that of the temples by the learned 
Judge. In the case of temples undoubtedly the idol is the ideal person and. jurjstic 
entity in whom the property is vested and the Dharmakartha or the manager for the 
time being had no sort of beneficial intefest in the property which is entrusted to his 
care and management, but he being undoubtedly in a‘fiduciary position his liability 
is strictly that of a trustee, cough his is not a trustee himself and heis not a trustee 
because the perty does not vest in him. How does the position stand regarding 
the Mutts. Fhe learned Judge deals with this question-at page 442 and adverts to 
the fact that invariably in the Mutts there are idols connected with the worship, 
which isa secondary matter “ the principal purpose ” to quote the learned Judge, - 
“ of such an institution being the maintenance in circumstances likely to command due respect 
and estimation of a line of competent teachers, who, as already shown, are given for eae 
bligation.” 


ia 
welfare of the foundation itself, a real and so to usury 
governing the disposition whereof by them being of the nature of a mere moral o 
The learned Judge goes on to observe : ee: , j 

“ Having regard to these facts it is obvious that the cocrect view to be, taken is that. in ar ca 
of Mutts the person is the office of the spiri teacher Acharya, which, as it were, is Incarnate 
im the person of each successive Swami who, ‘or the time, is a real owner and not a mere trustee.” 


In the same case, Bashyam Iyengar, J., expressed the definite opinion that the 
head of a Mutt as such is not a trustee in the sense in which that term is generally 
understood in the law of Trusts and that the principles regulating the appomtment 
of new trustees or by analogy. derived therefrom should not be invoked in deter- 
mining the legal position of a Matathipathi with reference to SE FER He 
contrasts the position of the head of a Mutt. At page 451 he pointed out that in 
the case of debutter property such as property belonging to devasthanams or témples 
which have been established for the spiritual benefit of the Hindu community in 

eneral or for that of particular sects or sections thereof, the management of such 
institutions is usually vested in one or more persons variously described as Dharma- 
karthas, Panchayats, Uralans, etc., but referred’ to in the Acts as trustees, managers, 

or superintendents. He says: = OER "Se 
“ Their office is either i or for life as have beneficial interest 
hereditary and, ile o a are ia ai in 


a sense, and the endowments themseives are primarily intended for spiritual purposes, 

i and incidentally e good number of people derive material or iary benefit 

as office holders, servants or objects of charity. In the decisions above referred to at length, the 
presiding idol is treated as a juristic in whom the constitu the endowments 
are vested. ~The question has not been or i whether the community for 
whose spiritual the. institution was- and endowed may. not mare 
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regarded as a corporate body forming the juristic persan in whom the properties of the institutio. 

aen Ms i lg oa one or more of the natural persons forming the corporate body 
or et ith i 

of the duab and 1 ‘ Barina bee c., charged with the execution of the trusts 

in the cases cited above. Though a fluctuating and uncertain bod of men cannotclaim a profit 

€ prendre in alieno solo, nor be the grantee of any kind of real property (e 


With reference to the head of the Mutts he observes at page 454: 


“The position af the head of the mutt is thus not the same as or anal us to that of manages 
of dharauaiarthas of devatthanaims and temples but resembles more that of Bihops and Aachbaope 
in the Christian system of Europe. Tn the case of temples, the endowments, in the shape’ 
of landed pro or tasdik allowances, have to be devoted to the carrying out of the ific purposes 
connected with oe is. the daily worship and the iodical ceremonies and festivals— 


dhittam—. the are mere trustees for the carrying out, or executing of such trust. 
tn the cate of mutin however, ruch defined and speciic purposes immediately connected with the 

r ¢ nature of thi See oR luee part 
of the Income derived fram the endowments of the mutt as well as a the money offxngs his- 
disciples and followers which offerings as a rule are very considerable is at the disposal of the heed 
of the mutt for the time being which he is expected to spend, at his will and pl on ob of 

ous charity and in the encouragement and motion of rious leading. Elis o igatlon 
to te the surplus income to such religi and charitable objects one in the nathre only of an 


plainly 

The conclusion of both the learned Judges therefore was that as regards Mutt 
properties, 1.6., the corpus, the Matathipathi has a life estate, but over the income 
dertved from various sources he has full power of disposition limited only to the 
objects of the mstitution. The corpus can be alienated only for purposes binding 
on the institution, t.s., for the necessity or benefit as in the case of dharmakarthas, 
managers of temples, etc. 

There are three decisions which arose out of the same litigation and relate 
to the Thiruvannamalai Mutt. Two suits O.S. Nos. 1 and 2 of 1905 were instituted 
in the District Court, Madura, with the consent of the Advocate-General under 
section 539, Civil Procedure Code, co nding to the present section 92. The 
object of the suits was to have it declared that there was no lawful trustee for the 
Mutt. The object of filing the two suits was, some doubt was felt, whether the 
head of the Mutt was a trustee within the meaning of section 92, Civil Procedure 
Code. Therefore in one of the suits a mere declaration was sought. In both the 
suits there was a common issue whether the first defendant the de facto holder of the 
office was a mere trustee of the Mutt or had a life estate in the Adhinam properties. 
Both the suits were dismissed by the District Judge on the authority of Tida ina 
Tirthaswami v. Vidyanidhi Tirthaswami* holding that the Pandarasannidhi, i.¢., the 
head of the mutt, was not a mere trustee and therefore no suit lay under section 539 
of the Code. There were appeals to the High Court which came up in the first 
instance before Munro and ur Rahim, JJ., who referred the question : 

~“ Doss the head of a Mutt hold the properties constituting its endowment as a life tenant or as 
trustee ? ” 
to a Full Bench as the learned. Judges doubted the correctness of the deci“ 
sion in Vidyapurna Tirthaswami v. Vidyanidhi Tirthaswami* in view of the 
earlier decisions in Sammantha Pandata Sannadhi v. Sellappa Chetti? and Giyana Sam- 
mandha Pandarasannadhi v. Kandaswami Thambiran*. The matter came up in Xailasam 
Pillai v. Nataraja Thambiran® before a Full Bench consisting of Sir Ralph Sillery- 
Benson, O.C. J., Wallis and Sankaran Nair, JJ. The question was fully examined 
eh ee ee es 
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by the learned judges, and the answer given by them was that it could not be predi- 
cated of the head of a Mutt, as such that he holds the Mutt properties constituting 
its endowments either ag a life tenant or as a trustee. The incidents attaching to 
the properties depend in each case upon the conditions on which they were given, 
or which may be inferred from the long continued and well established usage and 
custom of the-institution in respect thereto. The right of the head over the lus 
income and his pens to utilise it for the spiritual advancement of himself and his 
disciples or for the public was recognised. Sankaran Nair, J., observed at 286 : 

“ His discretion in this matter is unfettered. He is not accountable to any ane and he is not 


have the power to check any expenditure for purposes t to the of the 
institution, if it would diminish the fund out of which they hive to be maintained and educated and 


Of course, the learned Judges also recognised that lands held by the Mutt 
could not be alienated except for necessary and binding purposes, and that is for 
the reason not that it is trust property, but that the Mutt is a permanent imstitutiop, 
the head of which for the time being is bound to pass it on to his successor without 
burdening it except for necessaries. The Matathipathi undoubtedly is under a 
legal obligation to maintain the Mutt, to support the disciples and to perform the 
indispensable services from and out of the income in his hands. In view of 
the answer given by the Full Bench, when the case went back to the Division Bench,, 
sie decision of the learned District Judge was reversed ana the suits were remanded 
for ascertaining whether there was any specific evidence to establish that with. 
reference to any particular property, there was a trust created in the manner recog- 
nised by law. After remand, the matter was considered by the Subordinate Judge 
to whom it was transfirred and he recorded a finding that there was no evidence 
to show that the Pandarasannidhi was a trustee and he again dismissed the suits. 
The matter came up again to the High Court and the decision is reported as Katlasant 
Pillai v. Nataraja Tambiran!. By this time the Privy Council judgment in Ram 
Parkash Das v. Anand Das* was pronounced in which there were observations 
to the effect that the position of a mahant was that of a trustee. Attempt was 
made therefore to re-open the decision of the Full Berch and to canvass its correct- 
ness, But this attempt failed as the Division Bench refused to re-open the question 
rightly pointing out that the remedy of the a RWS parties was by way of an 
appeal against the previous judgment to the Judicial Committee. The correctness 
of the finding of fact that there was no evidence ofa trust, however, was not canvassed 
before the Division Bench which corsidered the other questions arising in the appeal 
regarding the validity of the appointment of the person in possession which is not 
material for this discussion. This decision was taken in a ] to the Judicial Com- 
mittee in Nataraja Tambiran v. Kailasa Pillai*. Bere the Judicial Committee 
no attempt seems to have been made to challenge the correctness of the decision 
in Kailasam Pillai v. Nataraja Tambiran* and the finding that there was no evidence 
to show that the head ofa mutt was a trustee of the mutt or its properties was accepted 
as correct and on that basis the case proceeded and the only question which their 
Lordships of thc Privy Council were called upon to consider as ne.casary for the 
decision of the case was the question relating to the validity of the appointment 
of the Pandarasannidhi. Ir the same volume in Vidya Varutht Thirtha v. Baluswamt 
Ayyar* there is another decision cf the Privy Council relating to a Mutt situate 
in the Mysore State but which owned properties in this Presidency. The point 
that arose for decision no doubt was one of Imnitation in a suit to recover pro es 
alienated by the previous head of a mutt and the question debated was whether 
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or not the head of the:-Mutt was a trustee within the meaning of Article 134, Schedule 
I of the- Limitation Act. -In considering this-point Ameer Ali, J., reviewed the 
whole’ question in the light of the law applicable to Hindu and Muhammadan 
endowments and also ccnsidered the effect of the earlier décision of the Board in 
Ram Parkash Das v. Anand Das!. This decision is important as a considered 
ponp oen ‘of the Privy Council on the question now under consideration. 
e observations of the Judicial Committee in Gireedhares Doss v. Nundokissore Doss. 
Mohunt® that the eo PE T a ii ; 
5 law asto these Mahants i their ions and duties is`to be found in custom and 
E mA ea oo te ceo es rast er soe oe oe S 
has again been reiterated at page 838.- The word ‘trustee’ in the decision in 
Ram Parkash Das v. Anand Dos}, it was-explained, was intended to be used’ only 
in a general sense as a convenient and compendiduis expression to convey the general 
obligations, It was not intended by that expression to define the term or to hold 
that the word in its specific sense is applicable to the laws and in India, The 
decision_of this court in Vidyapurna -Thirthaswami v. Vidyanidhi Thirthaswami* and 
of the Full Bench in Kailasam Pillai v. Nataraja .Tambiran* were referred to in the 
course of the judgment, without any disapproval of the view taken by the Full 
Bench. -In the case of temples, . , ‘ i 
“the image or the deity of the Hindu Pantheon” observed Amir Ali, J. “is as has 


been aptly called a juristic entity, vested with the capacity, of receiving gi and bolding 

property. Religious institutions, known: under different names, are as- 

the same ‘ juristic’ capacity and gifts are made to them æ nemine the gift is directly 

to an idol or a temple, the scisin to complete the gift is neceæarily effected by human agency. 

by whatever name, he: is the and custodiar of the idol or institution. In almost. 

every case he is given the to a part of the usufruct i in -on and custom. In 
case was the to or vested in him, nor is he a trustee in English senso of 


After a review of the ‘decisions: including Vid - Thirthaswami_ v. -Vidpanidhi 
Thirthaswami* and: Kailasam Pillai v. Nataraja Tambiran* the conclusion is stated 
at page 847 as follows:— , `> - a EA : i 

- “ From the above review of the general law relating to Hindu and Muhammadan pious insti- 


tutions it would prima facis follow that an alienation by a manager or , by whatever name 
called, cannot be treated as the act of a “ trustee ” to whom has “ con in trust ” 
eee D mortie thereof has thë capadiy vested in hin is pomemed by a “ trustee.” in the 
English law. : Of course, a Hindu or a Muhammadan ma “ convey_in trust” a specific property 
to a particular indivi for a specific and definite purpose and place himself under the’ 
Engish law when the person to whom the legal ownership is transferret would a trustee 
in specific sense of the term.” ~ - ne - ay 


Later on it was added that the expression xe : 
“ ‘conveyed in trust’ is hardly the right ion to apply to gifts of lands or other 
Se the EET rt £ ia Rani the right expronion to apply, to gif of 1 pee 
It was therefore held that the head of a Mutt was not a trustee within the meaning- 
of Article 134. Srinivasa Chariar v. ‘Evalappa Mudaliar* drew a distinction between’ 
the position of a dharmakartha and that of a shebait of a religious institution. At 
page 581 it is stated : . Brine a © ai 
“ The position of a dharmakartha is not that of  shebeit of a religious institution or of the head 
of a mutt. Thee Lake eee ighe with Iaei a of i and adminis 
tration, and have a’ interest of a character. In the very learned j 
deliveted in wna thastoami v. Vidyaridhi Thirthastoam*, the distinction between func- 
Fie But a dharmakarthe is literally and no more than the manager of a charity, 
and his rights, apart, it may be in certain circumstances, from the question of a personal support 
are never m a higher legal category than that of a mere trustee.” ee bent ber, boa oe 
To these weighty pronouncements may be added the latest decision’ of the 
Supreme Court in Angurbala Mullick v. Debabrata Mullick* where it had to consider 
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the question whether the Hindu Women’s Rights to pepe AS AVI of 1937 
as amended by Act XI: of 1938, was applicable. to the devolution: of`shebaitship. 
The Act would apply if the shebaiiship is- property. The: answer given was that 
it was property within the meaning of: that Act. Mukherjea, J., ‘at:page 398 
the position of a shebait as follows:-' > BoP ARI Ae 

' “The exact ition of a shebdit may not be capable of precise definition’ but its i- 
i are E Soll n. TERE by. the! n AE E E D A 
in Vidya Varethi v. Balustoami!, that the relation of a shebait in to debutter is not that 
of a trustee to trust under the English law. In law the legal erate in the irant 
property vests in the trustee who holds it for the benefit of cestiqug trust. In a endowmen 
BAe et ihe ee ee property ia creamer to the dei or the 


. J 
opery in tbo iabove:case, im almost all such cedowmets shċbait has a share in the vsufruct 
OE DEET ntl dpe pon ie of the grant or upon custom or usage, Even 


where no emo uments are to the of the shebait, he enjoys some sort of right or interest 
in the endowed which partially “at least has the. character’of a proprietary right. Thus, 
ih the ior it both the elements of office and property of duties and personal interest 
ere mixed up and blended together ; and one of the elements cannot-be detached from.the other. 
It is the of personal or ia] interest in the endowed which ‘invests ahcbait- 
ihip the character of cary ngis a attaches to it, therlegal incidence of 

This was elaborately by a Full of the High Court in Manskar ` v. 


of the Privy Council in Ram Parkas : 
It is this‘decision: which -went on appeal to the Privy Council in Vidya-Varuthi v. 
Baluswamt Ayyar! and .wag reversed by the Privy Council. It is therefore too late 
in the day to contend,.as was done on. behalf of the respondent, that the decision. 
is still good law and, it is unnecessary, ta refer to the other decisions in view of the 
weighty pronouncements of the Judicial Committee and of the Supreme Court. 
From this review ofthe authorities, it may be taken ds ‘established that the head 
of the Mutt is not a trustee’ in ‘the sense in which that word is used in the law of 
Trusts, and his position cannot be brought under any legal label known to English 
jormsprudence. He isnot ‘even a life tenant in respect of the properties permanently 
vested in the Mutt or the religious institution. He has a right to the income but’ 
lie has'no power of disposition over the corpus unless necessity or benefit'is established. 
He has large powers over the surplus of the incéme’after meeting the demands of the 
institution such as its maintenance, the maintenance of the disciples and the per- 
formance ofthe daily worship, etc., -He'has the discretion to use the surplus for 
iritual objects and‘that distretion: is- unfettered’ so long as'the. surplus is not 
i to any immoral or wicked: purposes.‘ ‘He has’ the mar to accumulate 
the income.’ The Padakanikas are at his absolute disposal; If, however, it is 
sstablished that any specific property has been vested as a trustee in the head of the 
Mutt, to that ‘extent and in respect of that’property, he becomes a trustee. In other 
-espects he is not liable to account for the income, much less'to the Padakanikas. 
He is a person with manifold rights and duties.- He is the spiritual held : he is the 
tacher and the guru. He his to carry on eae A e deity installed in the 
Mutt, maintam the disciples and propagate the’views of the religion of the institution. ` 
His life is one of discipline’ and non-attachment to worldly things and he is expected 
:0 ‘meditate and’ study and ‘further- the creed' of the Mutt. Such. institutions are’ 
zutonomous bodies governed and controlled by the directions ad ordérs of the head’ 


(x MEL J. 346 : LR. 4B LA. goa: 4 (1943). M.L]. 70: LR. 701 ©). 
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of the Mutt. He is treated almostas a resentative of the Godhead by his dis- 
ciples and the followers. He is held in high esteem and: the disciples consider 
any extraneous control over the head as lowering the dignity and the prestige he 
enjoys as such head. These are some òf the salient rights and duties of a Matathi- 
pathi. It follows that to some extent he has the beneficial ownership of the proper- 
ties while in respect of some of the properties he may be a manager. No doubt, 
the management of the properties bear a secular aspect, but the secular and the 
religious aspects cannot be dissociated as they are inextricably mixed up, when it is 
once established that the property and the income are at the disposal of the Swami 
oes ae and exclusive purpose of the spiritual welfare of himself and his disciples 
and followers. : 


Before dealing with the various grounds on which the legislation is challenged, 
it may be useful to briefly review the legislation by which the Government exercised 
control over Hindu Religious and Charitable Endowments, and to refer to the 
relevant provisions of the earlier and the new Acts. which have been attacked. 

In England, from earliest times, the King claimed prerogative right of exclusive 
jurisdiction over all charities which was exercised through various channels, It is 
now being exercised through visitors and by the Charity Commissioners under 
statutory authority. Before Madras Regulation VII of 1817 was enacted, there is 
evidence that the British Government claimed the power of superintendence and 
management of the property and affairs of the temples which was exercised through 
the agency of the Collectors. In 1810 in the Bengal Presidency and in 1817 in 

Madras Presidency, the Government enacted Regulations by which they assumed 
control of all public endowments, Hindu and Muhammadan, which were placed. 
under the superintendence of the Board of Revenue. Madras Regulation VII 

of 1817 related to endowment of land and money granted in respect of mosques, 
Hindu temples or colleges or other pious and beneficial purposes. Secular charities 
and e R pA charities such as choultries and chatrams were also included in it. 

By section 2 of that Regulation, the superintendence over the endowments was vested 

in the Board of Revenue. Mutts were not specifically included in it. The Board of 
Revenue was authorised to appoint local agents, the Collector of the District being 
ex-officio one of such agents. The main object of the R tion was to see that the 

income from the endowment was properly applied to the purposes for which they 
were established. The local ts had to keep watch over the endowments in their 
charge and report to, the Board. This system of management continued till about 

1842 when owing to the agitation set on foot by Christian missionaries that a Christian 
Government should not administer Hindu and Muhammadan endowments, 
the supervision and control were given up by the Board of Revenue and the endow- 
ments were handed over to the respective trustees. As a result of relinquishment 
of the control it was the experience of the Government that there was mismanage- 
ment of the trusts which resulted in embazzlement and misappropriation of funds 
belonging to the various institutions. The Indian Government took up the matter 

asa t of which Act XX of 1863 known as the Religious Endowments Act of 
1863 was enacted. It applied to Hindu as well as Muhammadan endowments and 

authorised the constitution of committees in every division or district which has to 

take the place of the local agent provided under Regulation VII of 1817 and the 
committee was authorised to exercise the powers of the Board of Revenue under 

that Regulation, Provision was made to appoint a successor to the office of trustee, 
manager or superintendent whenever there was a vacancy and also to get a manager 

appointed by application to the Civil Court in cases where succession to the trustee- 
ship was in dispute until such succession was established in a Court of law. Under 
section 14 a right of suit was given to persons interested in any mosque, temple or 
religious establishment to sue the trustee, manager or superintendent for any mis- 
feasance, breach of trust or neglect of duty. Even after a few years after this Act 
came into force, it was felt in Madras that the control exercised by the committees 

was not adequate. In 1877 when the Civil Procedure Code was enacted in respect 
of trusts created for public charitable purposes, a right ofsuit analogous to ’ the right 
of suit under section g2 was conferred under section 539 which was later enlarged 


IJ > SRI SHIRUR MUTT J. GOMMR., H. R. E., MADRAS. 573 


to suits in t of trusts for public charitiable and religious purposes by the 
Code of Civil Procedure, 1882. In 1920 the Central Government enacted the 
Charitable and Religious Trusts Act of 1920, Act XIV of 1920, with a view to 
provide more effectual control over the administration of charitable and religious 
trusts. The provisions of this Act are undoubtedly wider m scope as under the Act 
power was conferred in the case of trusts for charitable or religious purposes to apply 
to the District Court to furnish information and to get the accounts of the trust audi- 
ted. The trustee was empowered. by section 7 of the Act to apply for directions to the 
court whenever necessary. The Civil Procedure Code of 1908 enacted section 92 
which replaced the earlier section 539. It enlarged the scope of the suit in respect 
of trusts created for public purposes of a charitable or religious nature. Under this 
section m case of breach of trust two or more persons having interest in the trust 
with the previous sanction of the Advocate-General or Collector of the District 
‘were empowered to institute a suit in a court having jurisdiction for removal of a 
trustee and for appointment ofa new trustee and also for directions regarding accounts 
and enquiries. The Court is also empowered in such a suit to settle a scheme 
for the administration of the trusts. This section.was taken advantage of by many 
of the worshippers of temples, and representative suits under Order 1, rule 8, Civil 
Procedure Code, were instituted. The administration of large number of 
temples and the conduct of the trustees was made the subject-matter of judicial 
enquiry in suits instituted in various courts. ; - 

The British Government throughout followed a policy of neutrality in matters 
ofreligion ever since the date of the Proclamation of 1858 by Queen Victoria, When 
diarchy came in, the question of undertaking legislation for tbe administration of 
religious endowments received serious attention at the hands of the Madras Govern- 
ment. Earlier no doubt several attempts were made to introduçe Bills for the better 
administration of the endowments drafted by very eminent people such as Muthu- . 
swami A , Chenchal Rao, Anandacharlu, and others. In 1925 the Madras 
Hindu Religious Endowments Act, 1923 (Act I of 1925) was by the local 
Legislature with the object of providing for the better governance and administration 
of certain religious cadownuents The Act divided temples into what are known 
as excepted and non-excepted temples, It defined “Mutt” as meaning 


“an institution for the ion of the Hindu religion presided over by a person whose duty 
himself itual i 


A Board of Commissioners was constituted under the Act vested with powers 
enumerated therem. Temple committers for local areas were constituted. 
Section 34 made it obligatory on the part of every Mutt and temple to 
maintain a register showing particulars regarding the past and present trustees, 
the usages of the institution, the particulars of the endowments, the scheme 
of administration and the dittam or scale of diture and so on. With 
regard to non-excepted temples, under Chapter provision was made for 
fixing the dittam or the c of diture, for the submission of the budget 
and for settling schemes which co be modified later, on sufficient cause 
shown or ever cancelled by the court on the application of the Board. Mutts and 
excepted temples however received a different treatment. The Act required 
trustees of Mutts and excepted temples to submit a budget and an annual statement 
of actual receipts and disbursements and there was also a power to settle a scheme 
for their administration. ‘The only power conferred upon the court in settling a 
scheme under the Act was to associate, if necessary, any person or constitute any 
separate body for participating or assisting the administration of such endowment 
along with the trustee or. trustees. There were other provisions relating to finance 
including a power to levy contributions from Mutts and temples not exceeding 
1} per cent of its income as may be determined by the Board. The operation of 
sections 92 and 93, Order 1, rule 8, Civil Procedure Code, was excluded in respect 
of suits claiming any of the reliefs under section 69 (1) of the Act t.e., for appointing 
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or removing a trustee of a Mutt or éxcepted temple, vesting any property in a trustee 
and soon: The suit under section 69 could be instituted by the Board or Committee 
having jurisdiction over the -Mutt or temple or -dny: person having interest with the 
consent of.the Board. Power was also conferred by section 74 to get possession of 
the propetty of the trust through court.’ Immediately after the Act came into force, 
its validity was challenged in suits instituted for the purpose on. the ground that the 
Act was not. validly . For this reason, the Legislature enacted the (Madras 
Hindu Religious Endowments ‘Act, 1926, Act II of 1927, repealing Act I oft 1925; 
Some alterations were also made m the provisions of te the Act which was reptaled 
and the same- were re-enacted... In the case of Mutts and excepted temples,’ there 
was no provision for fixing the dittam and the trustee of a Mutt or excepted temple 
was required only to submit a budget and also a-statement of the actual réceipts 
and disbursements of the previous-year. The’ provisions'relating to ‘the framing of 
a scheme were retained. ‘There was no provision to remove a-hereditary trustee 
of a Math or excepted temple except by a suit under section 73 of the:Act. The 
other provisions of the Act were continued, though the numbering of ‘the sections 
was altered. This Act.was amended from time-to time: : It is unriectssary to refer 
to the oes introduced later. Suffice it'to say that the' Act wasamended by 
1946, by as many as ten Acts, I of 1928, V of -1 29; -IV of 1930, XI of'1931, XI of 
1934, XII of 1935;-XX of 1938, XXIIT of 1939, Vo 1944’an "of 1946: ‘A radical 
change was introduced, however, by Act XII of: 1935- : The Government was not 
satisfied with the powers of, the "Board :th en, existing and, they, clothed;the Board 
‘with an important and- drastic power by, ‘introducing a new Chapter, Chapter VI-A 
by which jurisdiction was given- to: the Board to ‘notify a E A for reasons to, be 
given by it. The a shebery penne cause against the 
: ahs of. the notification procedure and if the objection was sabre we 
he Be Board was to issue a notification i in the, Fort, St. George Gazetie 
effect th that’ it had decided to SPE ee provisins of the new Ghapter. A novel eae 
plete ter is that.an appeal the decision of the Board is provided to the 
consis “of the jaca ee and all’ the other, Gommpissioners of the Board 
fang t zcther. Ifno ‘appeal is preferred or, if it was preferred and was dismissed, 
then the local Government would issue a notification in the Fort St. George. Gazettes 
declaring the temple or endowment to be subject to the provisions of this Act ans 
upon the Boatd would be'aythórised tó appoint a ‘sdlatied ¢xecutive officer 
` the Hindu ry ion to,take over the administration of the le or the en cela 
There is no right of suit and the order-of the Government is final." This procedure, 
it must be aad did not a EPE undđer’Act XII ‘of 1935.’ ‘Act X-of 1946 
introduced several changes. ‘Act abolished the distinction between'excepted ‘and 
non-excepted temples and! extended the provisions of. the” Act: to. religious. endow- 
ments in the Presidency town .also.i, The definition of. religious: endowments has 
been. applied ‚so as,to give powerato the Board over the property -or endowments 
of a defunct temple,,, gie e powers of the Board Have:also :been enlarged ‘to a large 
extent. The proviaions of sections 38 and 3g of the Act’ ‘Tegarding the preparation 
of regjsters of endowments‘and the annuals verification of the register have been 
made applicable to, Maths also., In: ‘settling a scheme for. temples under séction 67 
of the Act the Board was empowered to remove an existing trustte or trustees whether 
hereditary or non-hereditary and the notification proceduré was made ap eee 
to temples. governed ,@ scheme: previously framed by: the:Board: or 
‘Court. So far as Maths are concerned, the power ‘of the Board- was: paren R4 
various respects, the most jmpertant of which ‘is the power to appoint a paid, execu- 
tive officer to take charge of the administration of a:Math.and its endowments. 
‘The. surplus funds could also be diverted: by direction of.the Board in the scheme 
jn accordance. with the, provisions of section 67. The :power of removal’ of an 
executive officer appointed under. the.scheme is vested exclusively in the Board. 
Under, new section 61 substituted’ by:Act.X of 1946, in-tht case of: Maths, it was 
“required that the pac of every Math should make: adequate’ provision for the 
dittam or scale, of diture for. the time being in. force and )the’other-customary 
expenses, of the Math and. for, thé: due. discharge of all liabilities. in respect of the 
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debts binding on the Math. The budget may also provide for the discharge of all 
liabilities in respect of the debts binding on the Math. The budget may also provide 
for the application of the lus for such religious or ‘charitable purposes not in- 
consistent with the objects of the Math. Under section 61-A it was open to the 
Board to require the trustee of a Math to appoint a competent person as manager 
for the management of the secular affairs of the Math. . The contribytion payable 
by a Math was three per cent of the, income which was fixed by the earlier Act 
of 1944. The power to decide the amount of the income was vested solely in the 
Board, There were also provision for the audit of accounts and for levying an audit 
fee. Section 64-A made the provisions of sections 59 and 60 of the Act applicable 
also to Maths. Section 59 requires that the trustee should furnish accounts to the 
Board and section 60 provides for the inspection by the President of the Board or 
any Commissioner or Assistant Commissioner of the movable and immovable pro- 
perties belonging to and all records, correspondence, etc... Section .7g-A provides 
that the Board should decide any matters mentioned in section 79 and such power 
shall be exercised by a Committee of not less than two Commissioners including 
the President and finality is given to the.decision of the Board. . The matters referred 
to in section 79 relate to the established usage ofa Math or temple or. the rights, 
honours, emoluments and perquisites to which any person may by custom or other- 
wise be entitled in such Math or temple. The jurisdiction to, decide-whether an 
institution is a Math or temple and whether the trustee is a hereditary trustee as 
defined in the Act or not was exclusively vested in the Board and the jurisdiction 
of the Court to take cognisance of any such dispute in. the exercise of its original 
jurisdiction is taken away. ppe however is provided against the decision of the 
Board by way of application to the Court to modify or set aside.such decision and the 
decision of the Court is made appealable. vs a E 
Drastic changes of a fundamental character in the law'were introduced by 
Act XIX of 1951 which, as its preamble shows, is intended to amend and consolidate 
the law relating to the administration and governance of Hindu Religiousand Chari- 
table Institutions and Endowments in the State of Madras. The ambit and scope 
of the Act.are extended by making it applicable to-charitable institutions as well 
and the endowments attached tp them. Power is conferred by section 2 of the Act 
to extend the provisions of the Act to religious institutions and endowments of- Jains 
and the Act is to apply to charitable.endowments only if a notification extending 
the provisions is issued by_the Government. The system of controlling and super- 
ising the endowments through a statutory body hitherto known as the Madras 
Hindu Religious Endowments Board has been completely abolished: and the admi- 
nistration of the religious and charitable institutions and endowments has been 
vested in a department of the Government, the Commissioner being the head thereof. 
Under him there are Deputy Commissioners and - Assistant Commissioners and 
Area Committees. The State is divided. into areas, at present three areas, and 
each area is in charge ofa Deputy Commissioner to whom the powers of the Com- 
missioner, which are permissible under. the Act, may be delegated.’ The State 
is also divided into divisions,and each division will be in charge of an Assistant 
Commissioner. Below the Assistant Commissioners are the Area -Committees 
for all temples situated ir an Assistant Commissioner’s division or a part thereof ; 
but im, the case of temples falling within section: 38, the Area Committees have 
no jurisdiction i.¢., religious institutions whose annual income as calculated for 
the purposes of the leyy of contribution under-section 76 is not less than Rs. 20,000. 
Power is‘given to. the,Commissioner under section 18 to call-for-and examine the 
records of any Deputy Commissioner, Assistant Commissioner, any Area Committee 
or any trustee not being the trustee. of a Math or of a specific endowment attached 
to a Math, in respect of any proceeding, under the Act not being a proceeding-in 
respect of which a, suit or an. appeal to. a court as ptovided. by this Act to satisfy 
himself as to, the regularity, , correctness or -propri¢ty or any decision or order. 
Sme of the. powers of the, Commissioner, Deputy Commissioner and Assistant. 
Commissioner-are enumerated in Chapter XIX. Section.6 contains the definitions 
and a Math is defined ‘as a.: tae Kaa a te Ja $ 
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a body ; and 
includes places of religious worship or instruction which are appurtenant to the institution.” 


There is an Explanation which is not relevant. A religious institution is defined 
-as meaning a Math, temple or specific endowment and a “religious endowment ” 
-means all property belonging to or given or endowed for the support of Maths or 
“temples, or given or endowed for the performance of any charity or service of a 
ni nature connected therewith or of any other religious charity, and includes 
the institution concerned and also the premises thereof, but does not include gifts 
-of property made as personal gifts to the archaka, service-holder or other employee 
-of a religious institution. A “‘trustee’’ is defined as any person or body by what- 
-ever designation known in whom or in which the administration of a religious 
‘institution is vested, and includes any person or body who or which is liable as if 
‘such n or body were a trustee. A perusal of the definition would disclose 
that the word ‘ trustee ’ is used in the Act in a sense totally different from the narrower 
meaning attached to it in the law of Trusts. It is intended to bring within its 
‘purview the dharmakartha or the manager of a temple and even Matathipathis in 
-whom the administration of religious institutions is vested. Even if a person is 
liable to answer in the same manner and to the same extent as if he were a trustee, 
such a person also would be a trustee within the meaning of the Act. Chapter III 
-contains general provisions applicable to all religious institutions, Section 20 vests 
the administration of all religious endowments and the general superintendence 
and control in the Commissioner. The power of superintendence includes within 
its ambit the power to pass any orders which may be deemed necessary to ensure 
that such EE E are properly administered and that their income is duly 
appropriated for the purposes for which they were founded or exist. Section 2I 
-gives the right and authority to a Commissioner, Deputy Commissioner and Assis- 
„tant Commissioner and such other officers as may be authorised by the Commissioner 
-of the Area Committee in that behalf, the power to enter the premises of any religious 
‘institution or any place of worship for the purpose of exercising any power conferred 
or discharging seed imposed by or under this Act. If resistance to the exercise 
of such power is offi in disci arge of such duty, police help can be obtained by an 
application to a magistrate having jurisdiction. ‘The only restriction on this power 
‘is a person who is not a Hindu is not entitled even if he be an officer authorised 
under the Act, to exercise this power. As would be seen, the power is very wide 
in its scope and does not take into account the religious sentiments and sanctity 
attached by a religious denomination to a particular institution and irrespective 
-of the fact whether the person exercising the power, though a Hindu, belongs to 
the particular sect or caste, he is authorised to enter the institution including the 
-sanctum sanctorum. Section 23 makes it a ered on the trustee of a religious 
"institution to obey all lawful orders issued under the provisions of this Act by the 
Government, the Commissioner, the Deputy Commissioner, the Area Committee 
„or the Assistant Commissioner. Section 24 lays down the standard of care required 
by the trustee in exercising his powers. Section 25 deals with the preparation of 
register for all institutions and the particulars which they should contain. The 
‘Commissioner is authorised to direct the trustee to make such alterations and 
- omissions or additions in the register as he may think fit. Section 26 deals with the 
. annual verification of the register. Section 27 lays a duty on the trustee to furnish 
accounts, returns, reports or other information re ting to the administration of the 
institution and its funds etc. Section 98 authorised the Commissioner or any officer 
„or other person deputed by the Commissioner in this behalf to inspect all movable 
and immovable property belonging to the institution and all records, co ond- 
ence, etc. Section 31 deals with the surplus funds and empowers the trustee with his 
previous sanction in writing of the Deputy Commissioner to appropriate such surplus 
- or any portion thereof for all or any of the purposes specified in section 59 (1) ofthe Act. 
‘Sections 32 to 51 do not apply to Maths or ific endowments attached to Maths. 
‘Chapter IV which begins with section 52 deals with Maths, Section 52 provides 


’ 
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for the removal'ofa trustee of a Math on the grounds specified therein by a suit 
-instituted bythe Commissioner or any two or more persons having interest in thë 
Math and having obtained in writing the consent of the Commissioner. If éucces- 
sion to the headship is in dispute or whem there is a vacancy which cannot be filled 
up immediately or when the trustee is a minor, the Commissioner has to make 
interim ents for the administration after taking into consideration. the 
claims of the diciples ofthe Math ifany. Section 54 relates to dittams. The'trustec 
is required to submit to the Commissioner proposals‘for fixing the dittam ahd the 
amounts to be allotted to the various objects connected with the institution. The 
proposals have to be published and after receiving suggestions, if any, the proposals 
Fail be scrutinised by the Commissioner and after necessary enquiry from’ the trustee 
it would bė open to the Commissioner if he thinks that a modification is required 
to sdbmit the case to-the Government who shall pass orders thereon and the orders 
of the Government are final. Section 55 recognises the right of thé trustee to spend 
at his discretion for purposes connected with the Math pathakanikas; but he igrequired 
to keep regular accounts of all receipts and disbursements tegarding such patha- 
kanikas. . Under section 56 the Commissioner is empowered to call upon the trustee 
ofa Math to appomt a manager for the administration of its secular affairs and to 
report the name to the Commissioner. In default of such appointment it ‘is open 
„to the Commissioner to appoint a person himself., The manager :30. appointed 


‘is of course subordinate to the trustee of the Math and shall ‘be responsible along 
“with the trustee for the due submission to the Commissioner of the registers, dccounts- 
and budget of the Math and also for the performance of the statutory duties imposed. 
‘upon the'trustee by-this Act. Chapter V deals with inquiries into’ various questions, 
connected with the institutions, Section 58 empowers.the Deputy Commissioner. 
‘to frame schemes for temples and Maths as well. . Inthe case of Maths, sub-section 
to appoint a paid executive officer who shall of course be a person rofesšing the. 
Hide? religion, but need not necessarily belong tothe same oao . He is. 
also tuthonsed to détermine what the properties cf the religious -institutions are.’ 
‘The order of the Deputy Commissioner framing a scheme is appealable under. 
‘section 61 to the Commissioner. The Commissioner’s order in appeal inay bè, 
‘questioned in a suit instituted under section 62. Section 59 provides for the diversion: 
the trust ‘funds or funds of the religious institutions under the’ cypres dactritie. 
Section 62 provides for suits mag a party ieved by orders’ passed by. the. 
Commissioner under.section 61 (1) and (2), 57, 58 Bo or under section 57, section 58: 
or section 60 read with sub-section (1) (a); 2} or, (4) (a) o£ section 19 of with sub- 
section (3) or (4) of section 80, within go days of the:receipt of such order, A further 


‘appeal lay to the High Court. -.Ghapter VI deals with notified religious institutions. 
‘and the Act forthe first time, includes within the ambit of that procedure, Maths also. 
-The power can be exercised notwithstanding*Ythe fact that the religious institution 


is governed by a scheme settled under the Act and the power is exercisable by the: 

Mission ing objections following. 
fution be notified, the 
es a notification in the -Fort 
n to be syubjeét to.the provisions 







(dt in- an exdoptive àf 

Js- ti detide- ee powereane the executive officer should-exercise but 
-subjéct to the-proviso that-only such pawers and duties as ap i the adminis-" 
Sration_of the endowments of the ain a lg ia Lhe assigntd to the'execu-, 
tive officer. Chapter VI deals with-budgets, accounts and audit.. But budget’ 
‘is compulsdry in the case of religious institutions and ‘the trustee is enjoined-to note 


73 , . 


{g) to section 58 empowers the Deputy Commissioner while framing a scheme, - 
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and their officers to religious institutions and in the case of certain institutions getting 
a particular income, there is also a further charge of 13 per cent. for audit, the contri- 
bution being five per cent.- What was originally three per cent. has now been 

increased to five per cent. Chapter IX deals with Tirumalai Tirupathi Devas-- 
thanams and Chapter X contain miscellaneous provisions. Section 92 states that 

nothing contained in this Act shall be deemed to confer any power or impose any 

duty in contravention of the rights conferred on any religious denomination or any 

section thereof by clauses (@), () and (c) of Article 26 of the Constitution and suits 

are barred except to the extent allowed by the Act intended to question the admi- 

nistration of a religious institution. Section 99 vests a revisional jurisdiction in 

the Government to call for records and examine them to satiafy themselves as to the 

correctness, legality or propriety of any decision or order passed by any of the 

authorities. Section - 100 contains the rule-making power. Chapter XI deals 

with transitional provisions. Any reference to the Board or its President should 

be read as referring to the corresponding authority under the Act and the Hindu 
Religious Endowments Act of 1926 was repealed. Certain rules made under 

that Act are validated and continued in force. These are, in short, the provisions 
having particular reference to Maths. 


It is convenient at this stage to deal with two preliminary questions that have 
been raised in the arguments. Mr. K. Bhashyam, learned advocate for the peti- 
tioner, argued that the Math in question is not really a public religious institution 
within the meaning of section 1 gues the Act, and that therefore the Act cannot 
be applied. He emphasized the fact that Shirur Mutt exists exclusively for the 
penefi of Shivalli Brahmins and every member of the public is not entitled a3 of 
right to enter the Math or to partake either in the religious instruction or in the wor- 
ship carried on by the head of the Math. Even among the members of the Shivalli 

- Brahmin community, it is not all persons that are entitled to be taken into the 
inner fold of disciples. The choice of a person to be initiated to be made a disciple 
rests entirely in the discretion of the head, the Swami and no person has a right to 
insist that he is entitled to get his initiation from the Swami: It is an autonomous 
body existing for the spiritual benefit of the followers of the Mutt. It is therefore 
claimed that it is solely and exclusively a private institution, something analogous 
toa college run under private management and therefore cannot be treated as a 

ublic religious institution. There is no doubt considerable force in this argument, 

ut we are unable to entertain that objection at this stage as it was not raised before 
the Board and not even in the pleadings in this petition. The question whether an. 
institution is a public institution or- a private one has am 5 to be decided on 
evidence applying the tests reco and established by decisions to ingui 
a public institution from a private one. Itis a well-known fact that the extent and. 
nature of the rights and duties and every matter relating to a Math is dependent. 
exclusively upon established usage. If such usage had been established by evidence 
that the public or a section thereof have no right to enter into the Math and to. 
claim its benefits, it would have been a different matter. The objection, therefore,, 
taken only in the course of the arguments cannot now be entertained. 


_ _ Mr, Seshachalapathi, learned counsel for the Endowments Board, raised the- 
preliminary objection, that we should not issue a writ of prohibition as the petitioner 
. has his ultimate remedy by Way of suit if a scheme weré to be framed by the proper 
authorities under thé new Act and that the application is therefore premature. It 
must: he remembeted that we are dealing with a writ of prohibition and not certiorari. 
A writ of prohibition lies to prevent an inferior tribunal from exceeding its jurisdic- 
tion or even from assuming a jurisdiction which does not vest in it under law. It 
also lies if à provision of a statute is contravened by the-tribunal or even if any 
principles of law are contravened. In deciding the question,..whether a writ of 
prohibition should issue or not, the existence of an alternative remedy is, in our 
opinion, an irrelevant consideration when -the complaint is. that an inferior 
tribynal is éxceeding its jurisdiction or is assuming a jurisdiction not vested in it by 
law. If the-tribųyhal is permitted to exercise that jurisdiction which is objected to,: 
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fit exercises it wrongly, the mischief-would be done, before the alternative remedy 
s availed of. It is unnecessary to insist upon a party complaining that he should 
irst suffer and submit himself to the jurisdiction which is being wrongly exercised 
or is wrongly exceeded and then take advan of the alternative remedy. In 
dalsbury, Volume IX, page 822 (Hailsham edition) the position is thus stated : 
“The Court, in deciding, whether or not to t a writ of prohibiti ‘fettered 
ry the fact that an alternative remedy exists to correct the abecace or exten of anian wre 
peal Hes against such absence or excess. Similarly the fact that an on the merits of the 
ase has eet or that the party applying for prohibition has initiated the i 
n the inferior is Dot material to the decision of the Court, to grant or to refuse the writ.” 
Decisions in England, as is evident from this p have gone even to the length 
of helping a person aggrieved notwithstanding the fact that he was the very person 
vho first initiated the ale yaa Sars invoked the jurisdiction ofthe inferior court. 
Che objection raised by Mr. chalapathi, in our opinion, has no force and 
nust be rejected as it is not supported by any authority. e analogy of the position 
n the case of a writ of certiorari does not apply here. 


We may now examine the Articles of the Constitution which have been relied 
mn as having been contravened by the impugned legislation. The power of the 
~egislature of the State of Madras to enact the law now challenged is conferred by the 
sonstitution by Articles 245 and 246 and item 28 of the Concurrent list, List III 
of the Seventh Schedule. Article 245 is made expressly subject to the provisions 
f the Constitution and Article 246 (2) enables a State Legislature specified in Part A 
o'enact laws with respect to any matters enumerated in list 3 of the Seventh Sche- 
lule. Item 28 of that list is : 

“ Charities and charitable institutions, charitable and religious endowments and religious 
ostitutions.”’ 
n the Government of India Act, 1935, item 34 of list II was Charities and Charitable 
nstitutions, Charitable and Religious endowments. As religious institutions were 
10t specifically mentioned in that item, a question was raised in Manikkasundara 
3hattar v. R. S. Nayudu* that the Madras Temple Entry (Authorisation and Indem- 
uty) Act XXII of 1939 was ultra vires. e contention however was overruled 
vy the Federal Court. In order to obviate such difficulties in future, in the present 
Jonstitution, item 28 expressly includes religious institutions. Power therefore 
inder the present Constitution to enact laws with respect to matters enumerated 
n item 28 of list III is conferred upon the State Legislature but subject however 
o the provisions of the Constitution. The power of the State islature, it cannot 
xe now contended, is part of any prerogative power or inherent right of 
he State to control and superintend religious institutions. It is an express 
ower conferred by the Constitution upon the State Legislature. What the 
imits to that power are is a matter to be determined by reference to the 
‘ther Articles of the Constitution. Weare adverting to this aspect for the reasori 
hat one of the counsel who appeared for the Commissioner attempted to rest 
he power also on the prerogative right exercised by the British Govern- 
nent before India became independent claimed to have been inherited by the 
itate (1.¢.) the power to legislate for the better administration and superintendence 
freligious and charitable endowments and institutions. The Constitution proceeds 
n the assumption that sovereignty vested in the people of India, and they, through 
heir accredited representatives in the Constituent Assembly, gave henee the 
sonstitution. The State Legislature, therefore, has no other independent sovereign 
ight to legislate apart from what is containéd within the four corners of the Consti- 
ution. erefore, what the British Governmént did earlier may not be very 
elevant except ‘to consider the extent to which the temples and Mutts allowed . 
hemsclves to be subjected to extraneous control and supervision when religious 
iber'ty was not guaranteed by any written Constitution. eas 


1 - 


~- Jhe power of the State Legislature to enact a law in respect of religious and: 
haritable endowments and institutions being undoubted, it remains to consider 
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whether that power had been exercised within the limits laid ‘down by the Consti- 
tution and olehe the fundamental rights claimed on behalf of the petitioner 
have been infringed so as to take away or abridge all or any of them. It is claimed 
on behalf of the petitioner that the right to equality before the law and the equal 
protection of laws guaranteed under Article 14 has been denied to him, that there 
was unreasonable discrimination based solely on religion which offends Article 
15, that the right to acquire and hold and dispose of property under Article 1g 
(1) (f) has been unreasonably restricted and that the right to freedom of religion 
under Articles 25 and 26 has been unduly restricted’and circumscribed, 
practically denying the liberty granted by the Constitution. The levy of contri- 
bution under section 76 of the new Act is, it wds contended, in the nature ofa “ tax” 
within the meaning of Article 27, which is unconstitutional. 7 


— The conditions, the violation of which would bring a given legislation within the 
mischief of Article 14 have now been authoritatively ‘settled by two decisions of 
the Supreme Court by which we are bound, viz., Charanfit Lal Chowdhury v. The 
Union of India? and The State of Bombay v. Balsara?. In the second of these cases, 
the principles to be borne in mind when T lymg Article 14 have been analysed 
and stated in the form-of propositions by Faz AL ye at page 491 as follows :— 

“ (1) The presumption is always in favour of the constitutionality of an enactment, since it must 
that its laws are to problems made manifest by experience and its discriminations ere based 


(2) The presumption may be-rebutted in certain cases by showing that on the face of the statute 
there is no clamification at all and no difference peculiar to any individual or class and not applicable 
to any other individual or clags and yet the law hits only a particular individual or class. 7 

KY n a ray aw mot ha onire] 9 a 
for persons who nature, attainment or circumstances in the same position, and the 
varying needs of different classes of persons often require separate treatment. E i 
(4) The principle does not take away from the State the power of classifying persons far legiti- 
mate purposes. ° z 7 ` 


of (5) Every clamification isin some degree likely to produce some inequality and mere production 


-~+ (6) Ifa law deals equally with members of a well-defined class, it is not obnoxious and it is not 
open to the charge of denial of equal protection on the ground that it has no application to other 

- While reasonable clastifcation is permissible such classification must be based some 
rea] tp substantial distinction bering a tetmuable and fat ration io ohjei sought to be attained 
and the classification cannot be made arbitrarily and y ut any substantial ” 

In view of this clear pronouncement of the highest authority, it is needless 
to refer to the authorities so copiously cited at the Bar-to ‘illustrate one or the other 
of. the principles enunciated above. The gravamen of the charge is that while 
the Christian-and Muhammadan religious and charitable institutions and endow- 
ments were excluded, Hindu religious and charitable endowments and -institutions 
alone were selected for special treatment and that such a discrimination is unwarran- 
ted, unreasonable and unjust. The classification of institutions and endowments 
based on religion, Hindu, Muhammadan or Christian, cannot be said to be either 
arbitrary or unreasonable having regard to the objects sought to be attained, viz., 
the better administration and management of such mstitutions. It is nota clasifi- 
cation or division made for the first time by the State Legislature. The distinction 
existed for nearly a century. As the incidents and the nature of the institutions and 
endowments of different religions differ in several respects, it cannot be said that the 
classification is based solely on religion as the institutions included in the elassifi- 
cation are religious as well as secular and having: regard to the object in view, the 
institutions having several common features are rightly classified under one group. 
Article 14 does not prevent the Legislature from takmg up one set of institutions 
for legislative consideration at one time and enacting laws in respect of them reserving 


on BOy 29 (3.0) -—- ~- a --— (80).- 
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he other types of institutions for consideration to a future date. -It- ‘is impossible 
o accept the contention that the impugned Act EMADI either Article 14 or Article 
5 
The right to a uire, hold and dispos of property is akd on the citizen 

y Article 19 (1) egi This right, however, as many of the fundamental rights 
numerated in thé Constitution can only be exercised subject to EREA social 
ontrol in the larger interests of the State and for its w principle is 
écognised by clause (5) of Article 19, which states that the cae of the right 
loes not prevent the State from making any law imposing. reasonable restrictions 

n the exercise of the right in the interests of gen ublic or for the protection 
it the interests of any scheduled tribe. The Constitution embodies the corporate 
vill of the people and they have expressly elected’ through their representatives 
o surrender and forego in the larger interests of the State and for the welfare.of the 
ople, part of their rights to the State. The fundamental rights recognised in 
he Constitution no doubt to some extent constitute limitations on the powers- of 
he Parliament and the State Legislatures to enact laws and these were intended in 
he interests and for the benefit of the minorities. To what extent the control 
hould be permitted and-whether the Legislature in enacting a particular law trans- 
messed its limits without any justification and whether such transgression is within 
easonable bounds are- matters left open for the courts to decide. Unlike the 
\merican. Constitution ia under the power known as ‘‘due process of law” 
he courts have exercised and have been exercising a greater degree of freedom 
n declaring a law unconstitutional on the ground of its unreasonableness for deciding 
vhich no particular standard had been laid down by the ture, under the 
ndian Constitution, the courts’ function is circumscribed and limited to the extent 
f considering whether the restrictions are reasonable or not.- 


At the outset in considering Article 19 (1) (f) the G Court has to be satisfied 
hat the right claimed-by the petitioner is ** property ’’ within the meaning of that 
ub-clause. Property is nowhere defined in the Constitution. It has now been 
oade clear by the decision of the Supreme Court in Charanjit Lal Chowdhury v. The 
Jnion of India? that the relief by way ofa writ could be granted only in favour-of à 
erson whose right has been infringed. A person who is not aggrieved and who ig 
ot mally affected cannot set the law in motion. In view of the decision ij _ 

Gopalan v. The State of Madras? and applying the reasoning in that case, if 

is deprived of his rights to property under Article 19 (1) (f), the proper 
Aiticle to be considered is Article $1. Article i (1) (f) applies only so long as 
ı person is not deprived of his property by a law enacted by a competent Legis- 
ature. It was contended on behalf of the respondent that trusteeship as uhder- 
tood in the law of trusts is not property contemplated by the Article. Willisin hig 
wok on Constitutional Law at e 815, in in dealing with property that may bę 
aken under the power of EA doen: says : 


win genocid it they: De seid thst any and all property may be taken: ‘Land, buildings, water 
n casement as distinguished from general property, contract, and a franchise may be taken.” 


Veaver in his book on Constitutional Law at page 374 says: 

s is ownership. Tt consists of the free énjoyment of ane's acquiritions without contro} 
ce unrest ihe ce ae daem! Ti oaint not merely of Cyne a0 possession but 
i disposal. Anything which a 
tseilf. lenini fr right and neither the Federal 


papa se 

Propet dada t only real estate and personal property, but also-i rights such 
3 rr et ee e er, ee 
the which Gas may bave, Z - 
tis not uted on behalf of the respondent that property includes even incorporeat 
ights: fa Duras vr Solapur- S- 8-W.- a EA question wis considered 


- (1951) 8.0.f.2g (8.0). 1950 S.C.R. 88 (S. C). 
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by Chagla, C.J., at go where he expressed the opinion that property used ir 
Articles 19 and 31 need not necessarily be tangible property but may be even intan 
gible property and might include incorporeal rights. ‘The word ‘ property’ occur 
m Placitum 31 of the Australian Constitution and Nicholas in his Book on the 
Australian Constitution at page gor states that 

“ the word ‘ property’ in itum (xxxi) is of the widest connotation ; it is mewn general 
isainum. TE ee ths dia ta as teed end the exclusive right to use certair 
vacant land on Which the claimant had erected a car park station with the permimion of th 


“The meaning of property in such a connection 1-4., 8. 51, p. xxxi) must be determined upor 
eneral principles of jurisprudence, not by the ificial refinemen i 
by reference to s Touchstone. The 


interests or to particular typesof property. Itextends to any acquisition of any interest in any 
property 


A trustee in the legal sense is the owner of the property, but has no beneficial interest. 
The argument is that property is used, in the Articles 1 (1) (f) and gr in the sense 
of pro which can be beneficially enjoyed and whick can be validty disposed 
of, as in clause (f) not only the right to acquire, but also to hold and dispose oi 
property is enumerated. As trusteeship even of a hereditary kind could not be 
alienated under law, it is not property. This was the argument on behalf of the 
respondent. The manager of a temple who is commonly called dharmakartha or 
some other equivalent name is not a trustee in the sense in which it is understood 
in the law of trusts, nor is the head of a mutt such a trustee. The decisions in sup- 
port of this have already been noticed. A dharmakartha very often has no beneficial 
Interest in the property in his possession but his office is heredi (we are of course 
not referrmg here to non-hereditary trustees), We have considered the decisions 
in extenso on the jural relationship of the Matathipathi to the Mutt and its properties. 
He is not a bare trustee, but he occupies a peculiar position and has beneficial 
ownership to some extent in the property and the income. The Matathipathi 
therefore cannot be correctly described as a “‘ trustee ” owning no beneficial interest 
in the property under his management. Even if the argument, therefore, of the 
respond were accepted, the Matathipathi satisfied that test and has beneficial 


down on behalf of the respondent would be satisfied. If there be however an 
instance where the dharmakartha has no beneficial interest of any sort but is a mere 
manager with hereditary rights, there is no reason to exclude such a hereditary 
right of management even from the scope of property ; but however it is not neces- 
sary to express a final opinion on this. In the judgment of Mukherjea, J., in Srimati 

alecady referred to, dealing. with the word 


the decision of Varadachariar, J., in Umayal Achi v. Lakshmi Achi?, where the learned 
Judge took the view that a bare trusteeship with no beneficial or pens interest 
m the trust property is not pro , tho for certain p ses as conceded even 
by the learned Judge, tuali ay be property. Mukherjea, J., distinguishes 
shebaitahip from trusteeship as shebaitship ‘always carried with it an element of 
beneficial or personal interest in the properties in his charge. The learned Judge 
therefore distinguished the case in U; Achi v. Lakshmi Achi from the case before 
him on this ground. The learned Judge also approved of the decision of this Court 
in Suryanarayanacharpulu v. Seshamma‘, where it was held that the office of archaka 
which is a hereditary religious office in which the holder for the time being is benefi- 
cially interested to enjoy the income of the endowed property, is ‘property’? and 
eerie eee ee 
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that therefore the decision of the Federal Court was inàpplicable. On this reasoning, 
a Matathipathi’s position cannot be worse than that of either a shebaitor an archa 

ofa temple. The view taken by Mukerjea, J., is based upon a Full Bench decision 
of the Calcutta High Court in Manohar Mukerji v. Bhupendranath Mukeryit which 
was approved by the Judicial Committee in Ganesh ` Chunder Bhar v. Lal Behary* 
and Bhabatarini v. Ashalata®. It may be an anomalous position but as observed 
by Mukherjea, J., it is an anomaly which has been admitted into Hindu law for a 
long time from which there is no escape. The addition of the right to dispose of 
property in Article 19 (1) (f) along with the right to acquire and hold is not intended 
to give a definition of property so as to limit it to disposable property. Property 
may be inalienable, but yet a person may be entitled to hold it as in the case of 
inalienable service mams. The person holding such an inam is entitled to enjoy 
its income so long as he holds it, though he will not be entitled to dispose it of either 
by will or by gift inter vivos; but must allow the property to pass on to the next 
office holder according to the law of succession governing such property. The 
argument that, if the headship of a Math is considered to be property, in no case 
can the Matathipathi be removed even if it is established that he is disqualified 
from holding the position or proved that he is unworthy to hold it, overlooks the 
fact that in such an event, Article 31 (1) clothes the Legislature with power to 
enact a law depriving a person of the property. Of course such a legislation should 


not contravene or infringe any of the other liberties or fundamental rights recognised 
by the Constitution. e distinction between Articles 19 (1) (f) and 31 (1) is 
the difference between plucking the feathers of a bird one by one and killing it. 


In such a case Article 31 (2) does not come into play as it would not be “‘acquisition” 
meaning transfer of property, from the owner to the State but deprivation of property 
within the meaning of Article 31 (1). For a further discussion of the meaning 
of the word ‘acquire’ reference may be made to the decision of the learned Chief 
Justice and V tarama Iyer, J., in the judgment relating to Rent Reduction Act 
in C.M.P. Nos. 894 ahd 895 of 1951.4 


If Article 19 (1) (f) applied, as we hold it does, the next question for consi- 
deration is whether the restrictions on the right to property imposed by the impugned 
legislation are reasonable, and the interests of the general public eae them, 
there being no question of the protection of any Scheduled Tribes here. The 
effect of the legislation is practically to reduce the Matathipathi to the position 
of a servant, subordinate to the Government even im respect of rights relating to 

roperty. The executive administration replaces the statutory control by the Board. 
e Matathipathi is bound to obey all lawful orders emanating from the Govern- 
ment down to the Assistant Commissioner. The premises of the Mutt dnd the 
places of worship and meditation are not immune from interference by the Govern- 
ment. All officers of Government have a right to enter any part of the religious 
institution and place of worship in the discharge of their duties and for the purposes 
of the Act, and any resistance in the exercise of such power entails penal consequences. 
‘The only safeguard is the person so entermg must be a Hindu but it is very often 
ineffective and useless. It is a well-known fact that there are Mutts Belone ins 
to different sects and creeds, the Adwaita Mutts, the Visishtadwaita, Dwaita an 
Saiva Mutts and Smartha Mutts and Zangam or Veerasaiva Mutts. Vaishnavites 
will not be permitted to enter the premises or at any rate to enter the place of worship 
in a Veerasaiva Mutt. There are differences even among Vaishnava sects between 
Vadagalais and Thengalais, and the customs and usages in the Mutts vary. The 
place where the deity is installed is not allowed to be entered even by the ordinary 
worshippers. The officer, even if he is a Hindu, may not be believer in the faith 
of that particular Mutt and may have no respect for it and may even enter the 
premises in the western style with his shoes on. All these are matters of detail 
‘which can be better imagined than described. In the utilisation of the surplusfunds, 
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the discretion of the head of the Mutt or Matathipathi is seriously interfered with’ 
by the provisions. of the Act. In incurring expenditure under section 30 of the new 
Act for the. health, safety or convenience of the disciples, pilgrims or worshippers 
the voice of the Matathipathi is not final. Surplus funds may-be diverted, for other 
purposes alien to the objects of the institution. While under law heisentitled to use 
it at his discretion for any purposes which cannot be described as wicked or immoral, 
his-discretion is now taken away. In the application of the funds for the daily 
expenditure, he has to conform to the dittam, and.the opinion of the Commissioner 
regarding the fixation of the scales of expenditure which has to be submitted to- 
Government who has to pass orders, is final. The routine enditure in the 
institution consists usually in the feeding of the disciples and the ead, the cost of 
carrying on the worship of the deity and thé feeding of the visitors and cthers.accord- 
ing to the usage ofthe Mutt. There may’ be periodical special services or worship 
and the scale at which the amount has to be spent is y at the discretion of the 
head of the Mutt. In this institution it has been the usage to perform the paryayam 
for example on a large scale as the feeding of the Brahmins on that occasion cannot 
be avoided ; and the Judicial Comimittee m the case of this Mutt in ee 
v. Lakshmindra* decided that the Matathipathi was justified in incurring debts for 
performance of the paryayam. In this yiew they differed from the narrow view- 
taken by this Court based on economy and upheld the binding nature of the debt, 
It was observed by two learned Judges of this Court that the expenditure on such 
a large scale was not justified and one of the learned Judges stated that 

“Tt is idle to tend that the could have on. an like this scale in all the 
six centuries which fha maths existed Pp pe as el year of the lat century.” 
And in support of that view a passage in Palamappa Chetty v. Sresmath Devasikamany 
Pandara Sannadhi* wasrelied on. In considering these observations, Ameer Ali, J., 
observed at page 506 : i : 
`~ “The learned seems to have misappreciated the effect! of their Lordahips’ judgment in. 
Palaniebpa Chaity s ae ER a : ; 
It was further observed that the High Court overlooked the observations of the 
Privy Council in Vidya Varuthi v. Baluswami Iyer? to the effect that the Superiors. 
have a sole discretion in the application of the funds of the Maths but always subject 
to certain obligations and duties equally governed by custom or usage. The 
learned Judge proceeds to observe in the same page : - ' 

“ These Matathipathis have a difficuli task to perform unaided by any established rule they are 
expected to exercise contre) over the number of pilgrims, who come to the temple in order to partici te, 
in the festivals and share in the food o ven if it were permimible for the Superior to exclude 
a certain number from, being fed, Le ee 
of long standing have been observed for centuries; ‘- 

What thelr Lordships have to sce in this case is, fintly whether the debts were contracted by 
the deceased Swami for own i 


of the temple and 
datie under Which he lay in the performance of the worship and the feeding of pilgrims; and, secondly, 
whether the moneys so purposes.” i 


It follows therefore that if there is a customary obligation like the feeding 
of the Brahmins who visit the Muttat the time of the paryayam, that obligation cannot, 
be got rid of by the Matathipathi and even if he incurs debts for discharging’ 
such an obligation, the debts will bind the Math and so long as these moneys are 
not applied for the personal use of the Swami nobody can question the extent or the. 
necessity for the large scale of diture incurred by the Matathipathi. Customs 
and usages vary from Mutt to utt, andan attempt to apply the axe and cut down 
the expenditure purely from a setular angle of vision is not to view the matter in the 
proper perspective. It is the vision, as pointed by the Judicial Committee in the 
above case, that this Court did not have and the necessity for setting matters right: 
arose before the Judicial Committee. The same mistake-and the same error might 
ae re 


-1. (1997) 53 MLLJ. 196: LR. 54 LA. I.L.R. 40 Mad. 709 (P.C.Y. Nees bea ee 
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be repeated by the Government and the Commissioner under the-Act as the decision: 
of the Government m settling the djttam is stated to be final. The power to hold 
property -carries with it-the power to enjoy and-utilise-the-income in a mannet in 
which ca aa holding the property is entitled to spend it under law. .:This- 
power is unduly and-unréasonably restricted by section 54 of the new Act. - | ; 
: Again, take the pathakanikas urider section 55. It ‘is common knowledge 
that they are the property ‘of the Matathipathi. . While the Act recognises the 
Matathipathi’s right and discretion to spend it for purposes connected with the’ 
Mutt, he is kept under an obligation to keep regular accounts of the receipts and 
disbursements. Regarding the management of the properties, it is o under 
the Act to the Commissioner to require and insist that the Swamiji shold appoint 
a manager, and in default, power is given to the Commissioner himself to appojnt 
one. A person is entitled to his ‘own, property ~as its incident, There 
are two other modes by which this Halt t of the Matathipathi to: manage his properties 
can be taken away under the Act. One is by an attempt to frame a scheme ag 
in the present case which enables the Commissioner to appoint a paid executive 
officer to take over the management ; and there is the second and more dangerous 
one, viz., the power of notification by which without any remedy.by way of 
judicial review the executive is empowered ‘to take the drastic step of depriving’ 
a Matathipathi of his right to:manage his‘own affairs. The decision of the Govern- 
ment is final and the notification continues in force for a period of five years. These 
modes practically leave nothing.in the Matathipathi except a vestige of a right to’ 
call himself a Matathipathi, with no power'to manage the property, to deal with its 
income, to apply its surplus for the objects of the mstitution at his discretion and, 
choice, which is a right recognised and established by the decision of the highest 
tribunal which we have’ ‘adverted to. It cannot be seriously contended and 
indeed, no decision in support of such a serious invasion has been placed before'us. 
It may be suggested that the appointment of the manager or the executive officer 
paid or otherwise, and the notification procedure relate only to secular affairs 
of the Mutt and do not, trench upon the religious affairs. This argument has been 
repeatedly urged before’us in justification of the drastic provisions of the Act. i 
: Jn our opinion, a separation of religious -affairs from secular affairs of a-Mutt... 
in such watertight compartments is not possible. The property of the Math and* 
its income exist for one purpose and only one purpose and that is the religious 
purpose. It has to be applied and utilised for dic maintenance of the Mutt, for 
carrying on the worship and for the propagation of the religion. It is not merely 
a question of leasing the lands and realiame and paying the mcome into the hands 
of the head ; but extends to the receipt of the income and the disbursements thereof 
over which practically the Matathipathi has no control. He has'no deciding. 
voice in the Matter of the selection of the various items of expenditure for the pur- 
poses of the Mutt and cannot give priority to one over the aes. His hands, wi 
reference to the pro , are tied completely. It does not stop at merely requiri 
him to prepare the budget and submit it and the accounts.; but.goes eran 
takes over.the management itself into the hands of the Government through their. 
appointed agent: It cannot therefore be seriously contended that the restrictions 
30 Imposed are reasonable and that they are required in the interests of the general 


- In construing the expression: ‘reasonable restriction’ ithas been pointed out by; 
the Supreme Court in Dr. N. B. Kharey. The State of Delhi+ that the word reasonable. 
in clause (5) of Article 19 goes with ‘restrictions’ and nòt with ‘law’ ‘and that in 

deciding reasonableness or otherwise of the restrictions, the Court neeed not 
be confined to an examination of the restrictions in the abstract with reference merely, 
to their duration or‘territorial extent, ` but it is open to look into the circumstances, 
under which or the mapner in. which the restrictions have been imposed. Reason- 

able restrittions op the exercise of the right conferred by. Article 19 may contain, 
substantiye as well’as procedural provisions. The possibility of the power being- 
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abused in the hands of the executive may not be altogether irrelevant. In 
Rao v. The State of Madya Pradesh} it was observed at page 528 : 


“ The phrase “ reasonable restriction ” connotes that the limitation imposed on a person in enjoy- 


the right cannot be said to contain the quality of reasonableness and unless it strikes a 
between the freedom teed fa Artclerag.(1) (O) and the social. conical itted by clause (6) 
of Article rg, it must held to be wanting m quality.” 
The same reasoning would apply equally to Articles 19 (1) (f) and 19 (5). The' 
restrictions imposed are so drastic in scope that they go beyond the object sought to 
achieved. ; 

` Now we come to religious freedom. It is often said that the conception under- 
lying our Corstitution is a secular State and that the goal is a welfare State. But 
it is argued further, as it is a secular State, it should not possess legislative power to 
control and supervise religious institututions and religious freedom. This argument 
proceeds on a misconception. America, Australia and the Irish Free State are all 
secular States and they all guarantee religious freedom subject to limitations and 
subject to the power to control such liberty for the welfare of the State. Secular 
State implies that the bond of union is not based on religion but on citizenships 
as distinguished from a theocratic State. In England there is an established church 
and the ane is considered as the supreme head on earth. He is the head of the 
Church of England and also the patron of all Archbishops and Bishops within the 
United sas eae The Crown, therefore, enjoys the right of patronage in respect 
of several churches in the Kingdom. In America and other countries such as 
Australia and the Irish Free State, the position is different. Under the American 
Constitution. “‘a wall of separation between the Church and the State ” is recog- 
nised, and this was due to the fact that the American people, before the framing 
of the Constitution, suffered centuries of religious oppression and persecution 
and as the bitterness of that suffering was still fresh in their memory, the wall of 
separation was erected. The First Amendment enacted :— 

“ The i i ion or prohibiting the 
jeu. Sa ogren shall make no law respecting the establishment of religi P tung . 
Unlike Articles 25 and 26 of the Indian Constitution, this Amendment is framed 
more as arestriction on the legislative power of the Congress rather than 
from the point of view of the individual. Under the Constitution of the Irish Free 
State, Article 8 on which Article 26 of our Constitution, was modelled is : 

“ Freedom of conscience and the free ewion and ice of on are ect to i 
order and morality guaranteed to every pt at aed ae meee PS 
{the rest of the Article is omitted). 


Article 116 of the Australian Constitution is: 


se Commonwealth shall not make any laws for establishing any religion or for imposing 
any religious observance or for prohibiting the free exercise of any reli and no test 
aball be required as a qualification for any office or public trust under the Commonwealth.” 

The right to freedom of religion under Article 25 of the Indian Constitution 
is conferred upon all persons and is not confined to citizens. Article 26 relates 
‘to the freedom ofa religious denomination to manage its own religious affairs. Under 
Article 25 the guarantee is of freedom of conacience and the right freely to profess, 
A and propagsie religion. It is subject to public order and morality and 

th and Article 26 also is subject to a similar limitation. In. Article 25 power is 
conferred on the State to make any law (a) regulating or restricting any economic, 
financial, political or other secular activity which may be associated with religious 
practice and sub-clause (2) (b) providing for social welfare and reform or the throw- 
ing open of Hindu religious institutions of a public character to all classes and 
sections of Hindus. Freedom of conscience is the'minimum of religious liberty. Itis 
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intangible as it is subjective and is not capable of legal protection except that a person 
may not be compelled by law to abandon his belief, creed or opinion. A man may 
not only hold his religious opinions but may put them to practice and translate 
them into articulate force by profession, practice and propagation. Unless these 
are also protected there is no meaning in protecting freedom of conscience. Religion 
has been defined by Field, J., in Davis v. Beason! as meaning a man’s 
_ ‘view of his relations to his Creator and to the obligations they impose of reverence for His 
i the cultus or form of 
x ip of a particular sect, but is distinguishable from the latter.” 
Profession of religion implies, in our opinion, the right of the person who believes 
m a religion to state his creed and also to propagate it either by speech or by writing 
or by any other visible means. The practice cf religion is the practical expression 
of his belief in the particular form of private or public worship. He may himself 
carry on worship or partake in a worship carried on by others. The exercise of 
these rights, however, is not altogether free from restrictions. It cannot be doubted 
that in the public interests and in the interésts of and for the welfare of the State, 
the expression of one’s religion should not be allowed to degrade into licentiousness 
or to perpetrate a crime or endanger public order, morality or health. In other 
words, to use an expression familiar to American law, it is subject to the police 
power of the State. Clauses (a) and (b) of sub-clause (2) of Article 25, reserve also 
a power to regulate or restrict any economic financial, political or other secular 
activity associated with religious practice and also in the interests of the social 
welfare and reform and for throwing open religious institutions to the Harijans. That 
these restrictions are imperative and are justified is established by a number of 
decisions of American Courts which illustrate the manner in which and the extent 
to which social control has been exercised in America, restricting the religious 
liberty ofthe citizen. In Reynolds v. United States*, poly though justified by the 
tenets of a religious sect, was allowed to be restri by lees tion in the interests of 
the society. Polygamy was considered meritorious by the Mormon religion. Davis 
v. Bedson' is another instance where a similar law was upheld. In Cantwell v. 
State of Connecticut, the question was whether a statute prohibiting solicitation 
to any philanthropic, religious or charitable cause without the approval of the 
Secretary of the lic Welfare Council offended against the religious liberty. 
This is one of the cases relating to the Jehova’s witnesses. At page 1218 it is 
stated : 

“ The Constitutional inhibition of legislation an the subject of religion has a double aspect. On 
the one hand, it forestalls compulsion by law of the tance of any creed of the practice af any form 
of worship. Freedom of conscience and freedom to to such religious organisation or form of 
worship as the individual may choose cannot be restricted by law. On the other hand, it safeguards 
the free exercise of the chosen form of religion. Thus the amendment embraces 


-previous 
a statute general and non-discriminatory legislation regulate the times, the places, and the 
manner of z iaae, aad GE holdi g aloctine Ui: and may im other respects safe- 
the peace, good order and comfort of the community, without unconsttotibnally invading the 
pro by the Fourteenth Amendment.” ioe 
The statute was held unconstitutional. It may be mentioned that so far as 
the States are concerned, though there is no express provision, as the First Amendment 
is applicable only to Congress, it has been held that the same liberty is attracted by 
Amendment 14 of the Constitution which applies to States. This was decided-in 
Everson v. Board of Education* and Iminois v. Board of Education’, The wall 
of separation between Church and State is attributed to Jefferson as is stated in- 
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Eveison v. Board of Education!. In Hurlock v. . Pennsylvania? it was stated that 
the power to tax, the exercise of a paine is thc power to control or suppress 
its enjoyment. A fee imposed for the privilege of CO soliciting witbin a 
muħicipality was held to be an unconstitutional invasion of the right of freedom of 
religion. „These are merely illustrations ofthe kind of control that is permissible. 
In the Australian Constitution it has been ‘held’ that notwithstanding the 
absolute nature of the prohibition in’ séction 116 preventing the Commonwealth 
from making any law for establishing any religion, etc., it is open to the Court to 
consider and determine whether the om of religion has been unduly infrmged 
by a particular legislative provision. In justification of this view, the decisions of 
the American Courts already referred to were relied on. Without such restrictions 
it might tend to-anarchy and make it difficult, if not impossible, to maintain the 
rule of the law. On this principle it was held that the provisions of the National 
Security (Subversive Associations) Regulations were not invalid notwithstanding that 
such regulations prohibited the advocacy of doctrines or principles in pursuance 
of religious convictions, which are however prejudicial to the prosecution of the wa 
in which the Commonwealth was engaged. The judgment of Latham, C.J., in 
Adelaide Company of Jehovah's Wiinesses v. The Commonwealth? contains a and 
illuminating discussion: of the ambit of religious liberty. At page 123 speaking 
about religion he says :- 5 
“ It would be difficult if not imposible, to devise a definition of religion which would satisfy 
the adherents. of all the many and varied religions which exist, or have existed in the world. There 
are those-who regard religion as i i in a system of beliefs or t of doctrine. 
So viewed colin bate ias $ 


The picture of religion ġo aptly drawn applies to the religious beliefs in tbiş 
country as well. Later on at page 125 the learned Judge catalogues instances of 
religious practices which are considered by a majority of people as wicked. He 
i- oot t $ E ERE 


Says : Mog 
-“* At all periods of human history there have been which have involved cos 
which have been by large numbers of le as essen’ and wicked. Many religions 
involve the idea of sacrifice and the i ifice has assumed the form of or 
sacrifice as appears in the Old Testament, and insmany other sacred writings and traditions. 
So also in their treatment of was not in the 
Old Testament ; it has been of the Mormon religion ; it is an element in of 
and other races in Asia. religions in are 
“known. The thugs of India regarded it as a religious duty to rob and kill The of 
Suttee, involving the immolation of the widow upon the fimeral pyre of her was for 


centuries a part of the Hindu religion.” i 

These illustrations show-that it is very, difficult to separate religious belief and, ` 
practice from politics or ethics. But in the interests of the State it cannot be con- 
tended, at any rate at the present day that such practices cannot legitimately be 
prohibited by legislation though such ap ore might infringe religious liberty. 
Article 25 uses the word “ freely ” while Article 116 of the Australian Constitution, 
used the word ‘ free’,. The illustrations given by Lathan, C.J., at page 127, establish 
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that the meaning of the word which is vague and.. indeterminate takes its colour 
from the context. To quote his words : ee any ae 
“ Compare for instance, its use in free frée love, free dinner and free trade: - Free : 


does npt mean free speech; it means speech in by all the laws against 

sedition and so forth; it means freedam {X law, as was pointed out jn Adc.-A thur’s casit., Free, 
love on the contrary means licence or i even so, there are lmitations based on public 
decency and go forth. Free dinner means of.expense, and sometimes a meal open 


generally ; to 

Gade tics ia a Fae es once beha viur not being dhjedopabis. Free 
trade means, ordinary parlance, freedom us ‘there is no. onary meaning. 
of the word ‘free’ which can be applied in all cases” ~ i a a N ee = 
Tt must always be treated as subject to the law, for there could be no. freedom except 
m in accordance with laws otherwise, there will be no ordered society and 

it would be impossible for society to function. _It was pointed out by. John Stuart 
Mill in his Essay on.Liberty which is.quoted at page 131 of the same report : os 

“The sole end of hict kirid are . eg e ge og“ . : : 


that sclfrprotection is “the sold chd” which any governmental action. , But I it must be 
that the protection of any form of as a social right within a society involves 
the continued existence of as a society. Otherwise the protection of liberty would 


The ultimate decision whether a given law infringes religious freedom ot not must 
rest with the Court. -__ ; no, BES ae, = oa fee Ga 

The Matathipathi’s right freely: to practise and pro te religion, it is 
contended, has been interfered with by zopan the FON AL ac new Act- The 
er section 21 and the very wide power 


athe 


df the religion by instructing. the disciples and inina iag them tinto, the fold of reli- 
gion, ‘The Swamiji’s ai ity and ce of mind which are so essential for 
be distrubed. The holiness and the sanctity of the’ 


by Board, under earlier Act. In memorandum dated the 1st October, 
1945, the’ Matathipathi of Daniyoor Mutt was asked to state whether the Board’s 
sanction was obtained to present a japamala to a devotee and a silver kalasa to a 
Swamiar. It turned out itcuatsle da 


to the properties and the income of.thé-Mutt under the provisions of the earlier 
Act and the new Act but he is also answerable to things 
as japamala, Another instance is by an order of 17th -O¢tober, 1949, the Matathi- 


of 7th May, 1947, the Board directed that‘as the wages of labour have, increased 
instead of using human ‘agency for carrying the deity in procession, the authorities 
of the religious institutions should coristruct Sagadams and use them by engaging very 
few persons or a pair of bulls to drag them: On 1gth March, 1946, instructions were 
given that in view of the acute food situati -expenditure on food grains should be 
cut down and. the rituals and festivals should be-reduced to their barest minimum. 
‘On amd September, 1950, the requested the executive authorities in-charge. 
of the Hindu religious institutions to use all available tanks for pisciculture unless 
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there is a usage or custom in any particular locality against the utilisation of the 
tanks for such purpose. Then the order was later on modified by restricting it 
only to tanks which have hitherto been ordinarily used or leased out for fishing. 
This modification was on grd July, 1951. Regarding the application of the surplus 
funds, the Board gave directions or issued orders to utilise them for various purposes 
wholly foreign to the objects for which the religious institutions were established 
¢.g., for ihe Balarjandir: On 28th October, 1950, an order was issued that surplus 
funds within the meaning of section 57 of the earlier Act may be contributed to the 
support of the Balamandir and if there is no provision in the budget, application 
may be made to the Board and they were directed to send the contribution to the 
Honorary Secretary. Rs. 10 was directed to be sent to Sarada Vidyalaya, T, Nagar 
and also for the Provincial Welfare Fund for Guild of Service and so on. These are 
instarices of the possible ‘‘ lawful ’’ orders that may be issued by the Commissioner 
and which the trustees in whatever form the orders may be clothed are bound 
to treat as obligatory in order to avoid the displeasure of. the Commissioner. The 
contention that the sections of the Act above referred to constitute an infringement 
of the right under Article 25 seems to be well-founded. ; ; 

Article 26 which relates to religious denominations is also relied on. It runs 
as follows : : 
. “Subject to lic order, morality and health, igi denomination or any section. 
thereof en eve the right— 7 pia 4 

(a) to establish and maintain institutions for religious and charitable purposes ; 

(b) to manage its own affairs in matters of religion ; 

(c) to own and acquire moveable and immoveable property ; and 


“ of action of naming fron or after something; giving a name to, calling by a name; a 
characteristic or qualifying name given to a thing or class of things; that by which anything is called; 
an appellation, designation or title ; a collection of individuals classed together under the same 
name; now almost always specifically a religious sect or body having a common faith and 
organisation and designated by a distmctive name ” ý ` 
There peng several religions in India such as Islam, Christianity, Zoroas- 
trianism ańd Hinduism, it may not be wrong to take Hinduism and the members 
of that religion as- constituting a religious denomination in a larger sense or if it 
should be taken in a limited sense Advaita, Dwaita, Visistadwaita, Saivites may 
be another classification and the members of each faith may be treated as members 
of one denomination. ` In an Irish case Mac Laughlin v. Campbell}, the meaning of 
‘denomination’ was given by Fitz Gibbon, L.J., as only a Sect Writ Large. 
Even taking it jn that sense, the division of the members of the Hindu religion 
based upon a system of philosophy which is adopted by a group of members may be 
treated as a denomination or sect and any section of at eon aaan. and a 
division made çither on territorial or sectional basis, may be treated as a section 
thereof. ‘Every religious sect therefore under the Article has the right to establish 
and to maintain institutions for religious and ‘charitable purposes and to manage. 
its affairs in the matter of religion. It is also permissible for such a sect to own 
and acquire-moveable and immoveable property and to administer such property 
in accordance with law. The right to maintain implies the right to continue 
the institution according to the established usage, to carry on the worship and to 
thake it function in the manner in which it has been functioning according to long 
established usage. Except on the ground of public order and morality and health,’ 
this right cannot be in any manner affected by legislation. The religious sect or 
denomination considered as an autonomous body has.got its unquestioned right, 
to manage its own affairs in matters of religion. Whether an uncertain and 
fluctuating body could own and acquire property or.not, a religious dendmination 
being æ definite body is permitted by the Constitution to own and acquire moveable- 
and iimmoveable property also and tocadminister such property but in accordance 
with ‘law. Soig N s5 : í 


- 


N owes s 
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It is contended that the denomination contemplated is not identical with a 
religious sect or members of religious persuasion but it must be a close body like a 
Corporation. This argument however was not rted by any authority, and 
in view of the clear of the Article, it is difficult to accept it. It is rather 
difficult to dissociate the religious affairs of an institution from the pro or its 
secular affairs. The secular affairs are only directed for the purpose of better 
management of the religious affairs for which alone the ‘institution exists. They 
are inextricably mixed up. It was however argued that under clause (d) of the 
Article the Legislature has undoubted power to enact a law regulating the adminis- 
tration of the property. ‘The ression ‘in accordance with law °’ must now be 
understood in the light of the decision in A. K. Gopalan v The State of Madras! 
as meaning statute law or law enacted by a competent ni ae a The argument,. 
however, did not go to the length of maintaining that this clause would enable a 
Legislature not only to regulate the administration of the property but even to. 
deprive or to destroy the right. It may well be conceded that the law need not 
necessarily be the established law such as the law relating to trusts or property as. 
was contended on behalf of the petitioner but may even extend to any statute law 
that may be enacted by a competent Legislature providing for the tion or the- 
administration of the properties. But regulation does not mean destruction or- 
annihilation of the right. It is a question of degree whether in a given case the” 
enacted law merely regulates or substantially takes away the right leaving to -the 
denomination a mere ige of the right. It need not be total deprivation of the 

t.. It would be snout if there was a substantial deprivation of the right to. 

mister the property. In such a case the. law, it must be admitted, cannot 
be upheld. i 
-~ The difficulty however is whether the Mutt in question can be held to be a 
Mutt belonging to a religions denomination. The petitioner contends that the 
Mutt belongs to Shivalli Brahmins as it is for their benefit and for their spiritual 
enlightenment that the institution exists and that it should be treated as a religious. 
institution established and maintained for the reéligious benefit cf this community. 
The community has the right to the continued existence of the Mutt for serving 
the spiritual needs of its members and the head of the Mutt is the person in whom. 
the power to administer the ee affairs and the administration of the property 
are vested. The Superior is also a member of the community. The Article is 
concerned with religious institutions and the consideration of the question, whether 
there is any beneficial ownership in the prope of the institution by the members. 
of the denomination, is irrelevant 4s it is so concerned with the'institution which 
exists for spiritual and not for material benefit. There is no difficulty therefore 
in treating the Shivalli Brahmin Community as a denomination entitled to pro- 
tection of the right guaranteed under the Article. The right to -administer 
religious and secular affairs has been unduly imterfered with as the head may 
not have even an effective voice in the appointment of persoris to cary on the 
administration under him. The appointment of an agent or manager requires 
the approval of the Commissioner, and if it was decided to frame a scheme or 
notify a temple, the Commissioner or the.Government as the case may be, has the 
sole and exclusive right to appoint span executive officer. It is a substantial 
deprivation of the right to administer the property in accordance with law and 
the impugned Act in so far asit may take away. the rights -to administer-the 
religious and secular affairs of the’ Mutt must be held to be invalid as infringing 
Article 26, sections 18 (2) and (3), 25 (4), 28, 29, 58 (4), 59 and. 76.- The 
sections of the impugned new Act which are ultra vires will be specified at the end 
of the judgment. Ss So ae 

It is also urged on behalf of the respondent that all the four clauses must be 
satisfied by a religious denomination which claims a right under Article 26 and as 
the fluctuating body like the religious: denomiiation cannot hold -property under 
law, it must te Fae Aon that religious denomination mtas only a-alosec body” 
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_dke a-Corporation. In the first the rights of a religious denomination are 
not like fishery rights. A claim paee on lost prani in favour of a fluctuating 
body was not upheld as in the case of Raja Braja Sundar Deb v. Moni Behara}. 


In Simmonds v. Eliot?; it was assumed that-the church of England was a religious 
denomination.. This:very Article of the Constitution empowers the denomination 
to own and acquire property. Tho objection, therefore, has no basis in view of 
the clear language of the Article.’ It is unnecessary in our opinion, that in order 
to claim the benefit of Article 26 a religious denomination should be capable of 
holding all the four rights in the four sub-clauses of that Article. Each clause 
Tecognises a distinct and separate right. The denomination may ‘exercise all or 

~any of those rights and it is unnecessary that it should own all the rights before it 
can Claim recognition as a ‘religious omination. - 

“The next point for consideration’ is, whether section 76 of the new ‘Act (Att 
XIX of 1951) is intra vires the State Legislature or.whether it offends Article 47 
of the Constitution, and is therefore, unconstitutional. “Section 76 rims ade 


" (1) To desperi ot atara raded Dy the Government and their officers, every reli imti- 
tution shall from the income derived by it pay to the Government annually such con ion not 
a cy aN 


vale very religious institution the annual income of which in the fash ely preceding 

a Aig te for the purposes of levy of contribu'ion-under sub-section aa not ea 1,000 

mhal pay to the Goviriment annualiy for mecting the costs of aw-liting its aceount sich further 

sim not exceeding 1ł per centum of its income as th c Comimissioner may determine.” Fa 

Sub-clauses (3) and (4) of section 76 need not be referred to for the pices 
‘Article 27 of the Constitution of India runs: 


“No pemon sal be comple to pay any taxas the proceeds cf which are appro- 
‘printed iA payracnt oe F the promotion or maintenance of any particular ° or religious 


ey -Thè first question’ is, whether the levy of five percentum of the income of a 
religious institution provided for i in section 76 (1) of the new Act is a “ tax ” within 
-the meaning of Article 27. + 


After analysing the concept ofa tax in Chapter VI, Vol:. III of his Principles 
of Ponne: Economy, Professor Nicholson said at page 264 : 
-~ "Professor Teea definition o carapa coat mires wealth of the principal results 
th ‘A tex is a com tion f 
E ie ARSE comme hig Gag 
It was the same idea cast in different Wonk that found favour. with Cooley in in 
his book on Constitutional Limitations. In a footnote at page 986, the learned 
author observed : 


Tt is a distinct eae aie eee raetal Se he Seer el de Sin 
Soden ok a neneariene “atob Law Dictionary ; Bouvier Law The revenues of a State 
-are a portion ‘that each E te A secure,or to have, the agreeable enjoy- 
-ment of his remainder ontesque Spirit of the b.-12, c. g0.- In its most enlarged sense the 
-word ‘ taxes’ embraces all the regular im soot ee oe the property, 
privileges, occupations and enjoyments of the people for purpose of raising revenue.” 


Willoughby on, the Constitution of the United States, Vol. Il, at page. 666, adopts 
‘Cooley's definition when he says : 


Tis have bern defined by an eminent authotity t be eee AE tyne 
degislative power to raise for public c rame n 
in See Pe o es ae that “they * er from fe contrib staan bare anita bengvofences of 


jitrary and tyrannical ‘periods in that they-are‘levied’ by authority of law, l 
ya ‘an-which is intended to insure uniformity i by guint fet apporlounent of te 
ens of government’.” 
- No doubt, what section 76 (1) authorised wasa levy ofcontribution, the maximum 
-of which was prescribed at 5 per centam of the income of the religions institution.: 
The section itself left it to the Government to prescribe rules for the levy. of this 
paai from time to_time within e permisible maximum of 5 per centum., 






-ap aeeens 
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It is also true that the section itself specifically stated that this levy was in respect 
of the services rendered by the Government and its officers. 

If this levy is tested by the definition given by Professor Bastable, it would 
appear to satisfy all the known tests of a tax. It is a compulsory contribution, 
It is an uniform contribution. Section 76 (1) itself directs that every religious 
institution shall pay the contribution. Ifany doubt could arise as to the uniformi 
of the levy, to which every religious institution was made-subject by section 76 (1) 
sub-clause (3) of section 76 should remove it. It says: i i 

“ The annual ts referred to in sub-sections (1) and (2) shall be made notwithstanding 

siiySitng to the couttacy AILEE Ti ahy ERCE eed ve denai a e e ee ee ee 
the religious institution concerned.” 4 : 
That this levy of contribution, as it is called by section 76 (1), is ‘for the services 
ef the public powers’ should also be clear. No doubt every religious institution 
is entitled to the services of the Government and their officers in accordance with 
the several sections of the new Act. But the liability of any given religious institution 
to pay the contribution authorised by section 76 ty is not fixed with specific refe- 
rence to the services enjoyed by that institution. As we have pointed out, it is a 
‘uniform levy that is contemplated and authorised, a liability imposed alike on every 
religious institution subject to the provisions of the new Act. Therefore, the 
expression “in respect of the services rendered by the Government apd their officers ” 
as used in section 76 (1) of the Act would really be the same as ‘compulsory 
contribution for the services of the public’ powers’ within the scope of Professor 
Bastable’s definition of tax. . 

We have already pointed out that item 28 of the Concurrent List, List III of 
the Seventh Schedule to the Constitution, has given the State Legislature legislative 
competence to enact laws in respect of -religious institutions: Item 47 of the 
same list gives legislative competence to the State Legislature to enact laws in 
respect of “fees in respect of any matters in this list, but not including fees taken 
in any Court.” One of the contentions put forward was that the contribution 
referred to in section 76 (1) was a “fee” within the meaning of item 47 of List IIT of 
the Seventh Schedule of the Constitution. Whether it is such a “fee” or a tax 
within the meaning of Article 27 is the- question for determination. 

Neither the compulsory nature of the levy nor the uniformity of the levy may 
each by iteelf or even cumulatively help in deciding the question whether the 
contribution upto a maximum of 5 per centum isa tax or is only a fee. The quantum 
of the levy however is a relevant factor in deciding whether the contribution js a 
taxorafee. Theold Act, it should be remembered, fixed the maximum of the 
contribution at 3 per centum of the annual income of the religious institution, 
The Act fixed the maximum at 5 per cent. We have already pointed out 
that the levy of contribution is not in direct proportion to the benefit any given 
religious institution may derive from the services rendered by the Government and 
their officers within the meaning of section 76 (1). The services of the Government 
and their officers may not be in direct relation to the income either of any given 
religious institution. But the contribution-bears a fixed proportion to the income 
of the religious institution. It is the capacity to pay and not the benefit conferred 
that seems to be theguiding principle of fixing the quantum of contribution a religious 
institution can be called upon to pay under section 76 (1) of the new Act. That is 
more in accord with the ‘‘contribution ’’ being viewed as a tax rather than asa 
fee. No real attempt was made by any of the learned counsel for the respondents— 
the Government, Board and the Commissioner to establish that the contribution 
of 5 per cent. bore any just relation to the expenses to be incurred by the Government 
and its officers in exercising the powers conferred on them by the Act. The fee 
contemplated by item 47 of List III of the Seventh Schedule to the Constitution 
need not necessarily be nominal, But the element of compulsion which is an 
integral part of a tax need not always be present in the fee. 

Another contention put forward by the respondents was that it is not 
that is prohibited by Article 27 of the Constitution, but only the taxes 

75 


every tax 5 


s 
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“the proccecs of which are specifically appropriated in payment of expenses for the promo- 
tion or mamtenance of any pa ticular religioa cr religious denomination.” 


And the learned counsel pointed out that there was no proof of any such appropriation 
with reference to the contribution authorised by section 76 (1) of the new Act. 
The argument appears to overlook the provision of the Constitution regulatin 
the method by which the revenues of the State are merged in a consolidated fond, 
and thereafter appropriated by Appropriation Acts. Article 266 of the Constitution 
requires that al the revenues received by the State including the loans raised 
should form into a Consclidated Fund to be entitled the Consolidated Fund of the 
State and that no moneys out of the Consolidated Fund so constituted should be 
appropriated except in accordance with law and for the papot and in the manner 
Sided in the Constitution. Under Article 204, after the grants under Article 203 
have been made, a bill has to be introduced to provide for an appropriation out 
of the Consolidated Fund of the State of all moneys required to meet the grants 
so made by the Assembly and the expenditure charged on the Consolidated Fund 
of the States, but not exceeding in any case the amount shown in the statement 
previously laid before the House or Houses. Without a specific provision in the 
Appropriation Act, no amount can be spent out of the Consolidated Fund of 
the State, unless it be under Article 205 of the Constitution. Section 76 (1) of the 
new Act imposes the see to pay the’contribution on every religious institution, 
Sub-clause (4) of section 76 provides for the expenditure to be incurred by the 
Government to pay the salaries, allowances, etc., of the officers and the establish- 
ment, the Government has to maintain to give effect to the provisions of the new 
Act. Section 76 (4) obviously cannot be the appropriation contemplated by Article 
204. The payment of the salaries, etc., directed by section 76 (4) will have to be 
met from out of the Consolidated Fund of the State but only under a specific 
Appropriation Act. ` 
We have already held that though the levy is called the contribution for 
services rendered in section 76 (1) of the new Act, it is really a tax. It is not 
really necessary that the Act imposing the tax should also provide for the appro- 
priation of the poe of the tax, before it can be brought within the mischief 
of Article 27.- fact, such an appropriation is impossible within the scheme of 
the Constitution. When the Constitution therefore speaks in Article 27 of ific 
appropriation, it can only refer to the appropriation contemplated by the Consti- 
tution and not any other independent or specific appropriation, not permitted or 
warranted by the Constitution. Sub-clause (1) and sub-clause (4) of section 76 
between them, in our opinion, bring the tax within the mischief of Article 27. 
Sub-clause (4) of section 76 imposes the liability on the Government to meet the 
expenditure of the service ‘of the.Government and its officers referred to in sub+ 
clause.(1) of section 76. Section 76 (4) lays therefore a E obligation on the 
Government to provide. for the necessary appropriation in the Appropriation Acts 
to be passed by the islature. Wa n (1) provides for is a tax the 
proceeds of which are “specifically appropriated °’—the appropriation is not the 
one contemplated by Article 204 of the Constitution—for payment of expenses for 
the maintenance of Hindu religious-institutions. That supervision of the Hindu 
religious institutions is part of the maintenance within the meaning of Article 27 
can admit of no doubt. It is not every item of the expenditure included in thé 
maintenance of religious institutions that need come out of the tax, before a tax can 
be declared as offending the provisions of Article 27 of the Constitution. That the 
tax was utilised specifically for meeting a portion of the expenditure of.the main- 
tenance of any given religious institution, i.e., for supervision of its affairs, is 
enough to bring it within the mischief of Article 27. i 
Section 76 (1) no doubt: imposes the liability to pay the tax on the religious 
institution. What Article 27 guarantees is the freedom’ of a person against com- 
ulsion to pay a tax prohibited by that Article. It is not necessary at present to go 
into the question whether a religious institution in section 76 (1) of the new Act is a 
person within the meaning ofArticle 27. Section 76 (1),aswe said, subjects the religious 
institution to the liability to pay the tax, Section 78 of the new Act provides for the 
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discharge of that liability by the trustee of the religious institution. The petitioner, 
the Matathipathi of the Shirur Mutt is certainly a trustee as that expression has 
been defined in the new Act. The liability to pay the taxes imposed by section 76 
(1) on the institution thus falls on the trustee under section 78 of the new Act, 
and he is certainly a person within the meaning of Article 27. 

What we have said above refers only to the tax imposed by section 76 (1) of 
the new Act. The audit fees prescribed by section 76 (2) stands on a di t 
footing and they cannot be treated as taxes. Z 

In our opinion, the requirements of Article 27 of the Constitution are fully 
satisfied in the case of the tax imposed by section 76 (1) of the new Act. It offends 
Article 27. The levy is unconstitutional and wlira mires the State Legislature. 

Only one other question has to be disposed of under this head. “The learned 
counsel for the respondents urged that the question whether section 76 (1) of the 
new Act is intra vires or ultra vires the State Legislature does not arise in this petition 
because there has been no levy so far. The writ asked for in the petition by the 
Matathipathi of the Shirur Mutt is, as already pointed out, one to prohibit the 
Government and its officers from cxercising any of the powers vested in them 
by the new Act. The liability ofthe Mutt, of which the petitioner is the Matathipathi; 
to pay the tax which section 76 (1) imposed arose on the very day the Act came into 
force. - 


Section 76 (1) leaves no discretion to the Government to impose or refrain 
from imposing the tax on the Mutt. Section 4 of the new Act does not apply. Once 
that liability arose, the petitioner, as the Matathipathi of the Mutt, whose will 
eventually be the liability to pay the tax under the provisions of section 78, is entitled 
to invoke the powers vested in this Court to declare that the liability under section 
76 (1) imposed on the religious institution is unconstitutional and could not be 
enforced even under section 78 of the new Act. Besides, this petition was heard 
along with other petitions and it was the entire scheme of the new Act as also the 
specific sections thereof that came up for discussion; and we cannot, therefore, refuse 
to deal with the contention that section 76 (1) is ultra vires the State Legislature. 
‘There is very little substance in the argument that Article 30 comes in aid of the 
petitioner as the right under that Article is m no way infringed. 

Now coming to the merits of the decision of the Board to frame a scheme it 
is rather difficult to accept the petitioner’s contention, that the Board acted with 
bias when it decided to mitiate proceedings to frame a scheme and ultimately 
decided to frame one. The petitioner filed, in support of the allegation in his affidavit, 
the affidavits of others esting that the President of the Board and one of 
the Commissioners were hand in glove with Mr. A. Lakshminarayana Rao and 
Sripadachar when they visited Udipi. It is no doubt true that officers having 
control and supervision over such institutions should not give room to any reasonable 
apprehension m the minds of a litigant by moving closely with the persons of the 
tival party. The allegations made, even if true, would not justify an inference of 
bias on the part of the Board. 

In arriving at a decision that a scheme was necessary the Board failed to take 
into consideration the objection sent by the Swami by post on the 13th before the 
Board made up its mind even though it cannot be said, having regard.to the dates 
on which adjournments had been granted from time to time on behalf of the Swami 
that the Board failed to give a reasonable opportunity to hear the petitioner. When 
the objections were m fact filed, there was nothing preventing the Board from taking 
into consideration the statement filed on behalf of the Swami. It must be remem- 
bered that Sripadachar was in management as agent of the Swami for a period 
of two years and the complaint of the Swami was thar he mi 
and the Swamiji removed him and instituted a suit for recovery of the 
documents and accounts. The mismanagement on which the decision to frame a 
scheme was founded must have been due to Sripadachar-and he cannot 
altogether be absolved from responsibility. When the complaint of the Swami 
that Sripadachar acted in defiance of his authority was the A TA E of a-suit 
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it would have been most appropriate for the Board to have stayed its hands until 
the result of the suit was known, and until it was established whether the termination 
of the power-of-attorney by the Swamiji was or was not justified in the circum- 
stances. -The Board, it must be remembered, in the first instance initiated pro- 
ceedings under section 18 to enquire into the matter but for reasons best known to 
themselves drop them, perhaps when it became known that a suit was filed, 
for it was in ence that the Swamiji sent during the pro ings under section 18 
a copy of the plaint to the Board. twad open to tie Board bo ve enquired into 
the matter first before rushing through the proceedings to frame a scheme initiated 
after the filing of the suit by the Swamiji. It suggests that it was intended more 
to stifle the suit than to adjudicate upon the dispute raised by the Swamiji. 

“> That has given rise to the contention that the order of the Board was perverse 
as it was baed anly, if not solely, on the fact that the services of Sripadachar 
were terminated and also the further fact that the statement actually filed by the 
Swamiji before the order was made deciding to frame a scheme was in the hands 
of the Board and the Board did not consider it. It seems to us that in the circum- 
stances the power exercised by the Board is an abuse of its powers and the decision 
of the Board is undoubtedly a perverse one. It had been held by this Court in 
Ponnambala Desigar v. H. R. E. Board, Madras}, that a decision which is perverse 
really amounts to a non-exercise of the jurisdiction entrusted to the authority 
concerned. For this position, reliance was placed upon the decision in the Board 
of Education v. Rice?. What happened in the first case was while a scheme for the 
administration of a temple was in force, the Board initiated proceedings under 
Chapter VI-A, the notification proceedings under- the earlier Act with the object 
of taking over the management from the ds of the trustee. The reasons given 
by the Board in support of the procedure adopted were examined by the Court 
and it was found that there were no valid reasons to justify the action of the Board 
in taking the drastic step of applying the notification proceedings in Chapter VI-A. 
The power of notification, it was pointed out, should not be exercised without a 
grave reason, as it was a drastic step calculated to deprive the trustee or the head 
of the Mutt of his right to managément of the office. It seems to us that the hasty 
action taken by the Board in disregard of the complaint of the Swamiji and without 
considering his objections, and even without waiting for a fmal adjudication by 
the Court m which proceedings were pending on the matters in controversy between 
the Swamiji and Sripadachar, is a perverse exercise of the jurisdiction of the 
Board ; and the decision to frame a scheme cannot be supported even on the 
merits. The order of the Board is without jurisdiction both on the merits and also 
on the constitutional objections which we have upheld in the course of this judgment. 


To sum up, we hold that the following sections are ultra vires the State Legis- 
lature in so far as they relate to this Mutt and what we say will also equally apply 
to other Mutts of a similar nature. ‘The sections of the new Act are: sections 20, 
21, 25 (4), section 26 (to the extent section 25 (4) is made applicable), section 28 
(though it sounds innocuous, it is liable to abuse as we have already pointed 
earlier in the judgment) section 29, clause (2) of section go, section 91, section 5 
(because Courts have ample powers to meet thesecontingencies), section 54, clause (2 
of section 55, section 56, clause (g) of section 58, section 59, sections 63 to 69 in 
Chapter VI, clauses (2), (9) and (4) of section 70, section 76, section 89 and section 

en 


gg (to the extent it gives the Government ; complete control over the Mata- 
thipathis and Mutts). Since section 5 of the new Act (XIX of 1951) has repealed 
the earlier Act, the Hindu Religious Endowments Acts (Act II of 1927) and 


since we are not holding the whole new Act ultra vires, itis unnecessary to go into detail 
im examining which of the provisions of the earlier Act were ultra vires the State 

islature, tested by the fundamental rights guaranteed by the Constitution. If 
a decision were necossary, we should say that the sections in.the earlier Act which. 
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co nd to the sections of the new Act, enumerated above as being ultra vires 
will be ultra vires. 

The rule nisi must be made absolute. The petitioner is entitled to his costs. 
Advocates’ fee Rs. 250. À 

This is a fit case for appeal to the Supreme Court as it involves important 
questions ing the interpretation of the Constitution. A certificate will issue 
under Article 132 of the Constitution. 

Rule nist made absolute. 


Writ Petitions Nos. 379 and 380 of 1951. 


Jupcment :—These two petitions relate to the temple at Chidambaram 
in South Arcot District and were filed for the issue of a writ of certiorari or 
direction or order in the nature of such a writ of certiorari against the 
first respondent, the State of Madras, ing for the records relating to the 
Notification No. G.O. Ms. 894, Rural Welfare, dated 28th August, 1951, 
published in the Fort St. George Gazele on 4th September, 1951, in the matter 
of Sri Sabhanayagar Temple, Chidambaram and quashing the said proceedings 
or in the alternative to issue a writ of mandamus or direction or order in the nature 
of such.a writ of mandamus directing them to rescind the said notification. The 
second respondent in the petitions as originally filed was the Hindu Religious 
Endowments Board, Madras. When the Madras Hindu Religious and Charitable 
Endowments Act (Act XIX of 1951) came into force on goth September, 1951, 
the petitioners obtained leave to amend the petitions by substituting the Commis- 
sioner, Hindu Religious and Charitable Endowments in place of the Board and 
also included a prayer for the issue of a writ of mandamus or an order in the nature 
of such a writ diectting the respondents to forbear from taking further proceedings 
under Act XIX of 1951 and from giving effect to the order of the second respondent 
dated gist August, 1951. Leave was granted for the amendments as there was 
no objection. 

The temple at Chidambaram, Chit and Ambalam (the atmosphere of wisdom), 
is a public temple of great antiquity sacred to Saivites all over India. Accordi 
to the South Arcot Manual of the year 1878, the area occupied by the temple is 
about 39 acres in the centre of the town. Of the five Lingams of Siva, correspond- 
ing to the Panchabhuthas earth, water, light, air and akasa (ether) the Lingam in 
this temple is Akasa Lingam. In fact, no Lingam exists but a curtain is hung 
before a wall on which some Beejaksharas were written and when people go to 
worship the curtain is withdrawn to see the “‘Lingam”. Offerings are made 
before the curtain. This is generally known as Chidambara Rahasyam, the secret 
of Chidambaram. The Manual at page 401 refers to a legend going back to the 
fifth Manu, one of whose sons Swetha Varma who was a leper and refused to rule 
over the country, the Kingdom of Gouda allotted to him by his father. Leaving ` 
his kingdom, he set on foot on a pilgrimage and came to Conjeevaram where he 
met a hunter who informed him that there was a famous Rishi nearby with 
tiger’s paws who lived in a jungle near a ‘Kovil’ where an invisible deity dwelt. 
Near the Kovil there was also a pool. Swetha Varma out of inquisitiveness met the 
Rishi who was called V pada. With his divine foresight the Rishi came to know 
of the arrival of Swetha Varma and asked him to bathe in the pool. Thereupon, 
the dreadful disease vanished and his skin obtained a golden hue. In consequence 
he was known thereafter as Hiranya Varna. 

The Dikshidars who live near by are Brahmins having some peculiar customs 
of their own and the pagoda is practically treated as their pro . They claim a 
divine origin for kensa and the story is that Brahma took them from Tillai 
(Chidambaram) to perform Yagnam near Benares where they stayed till they 
were invited by Hiranya Varna to Chidambaram at the suggestion of the deity 
at Chidambaram. Thillai Muvayirathar or the three thousand men of Thillai, 
known as the Dikshidars arrived at Chidambaram and to their amazement and 
distress, it was discovered that their number was less by one. Thereafter the 
Akasha Vani or the voice of the sky announced that he was the God himself that 
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was missing i.s., Sabha Nayagar which is the present name of the presiding deity 
m the temple. Professor Wilson in his glossary says that the Dikshidars are really 
a branch of the Kanouj Brahmins whose abode is the modern Allahabad. 


This temple has many peculiar features which are not common to the other 
temples in India. The management of the temple all along vested in the Dikshi- 
dars of whom there were 253 families at the time of the Manual now reduced to 
250. Every married male member of the sect has an equal voice and control in 
the management of the temple. The right of management does not go by succession, 
but is acquired by birth and marriage so much so every boy born and married 
becomes entitled to share the privilege and perquisites incidental to the manage- 
ment which is terminable only at his death. This isan inducement to early marriage 
of boys even at the age of 5. It isa close community as they do not marry from any 
outside families but only from among themselves. Hence the proverb noticed 
in Thurston, Vol. I, Castes and Tribes, page 338, that a “ Thillai girl never crosses 
the boundary line ”. The management is by turns. They, are the Dharmakar- 
thas as well as the Archakas of the temple. They framed rules for the management 
of the temple, for the custody of the -properties particularly the jewels even as 
early as 1849 and a printed copy of that has been filed as an exhibit in these proceed- 
ings. They are generally on duty in the pagoda 20 at a time, and each batch of 20 
stays on duty for 20 days. Though every married male is entitled to take part 
in the management, till he attains 25 he is not considered to be qualified for perform- 
ing the principal rituals in the shrine when he is initiated in a ceremony called 
Diksha. The temple has five Sabhas or halls called the Chitt Sabha, the Kanaka 
Sabha, the Deva Sabha, the Nirutta Sabha and the Raja Sabha. There are also 
the Amman Koil and the Moolasthanam besides a Vishnu Koil and a Pillaiar Koil. 
The Chitt Sabha is the seat of the presiding deity, Sabhanayaka or Nataraja and 
unless service is first held in it, according to usage, it cannot be held in any other 
shrine. 


The temple has very little property of its own and the system of providing 
the necessary material for the various abhishekams, archanas and naivedyams 
during the seven kalams and for the Brahmotsavam and other Utsavams is somewhat 
peculiar. The worship in this temple is according to vedic rites and not in 
accordance with agama sastras as in other temples. The expense of conducting 
the seven kalotsavams is provided by podu Kattalaidars or common Kattalaidars 
who instead of money, supply the articles necessary for the abhishekam, archana and 
naivedyam, etc. c seven kalams are: milk naivedya between 6 and 7 A.M. 
at the principal shrine; kalasandhi between 8 and 9 a.m.; Irandam Kalam between 

.Ttoand 11 a.m.; Uchi Kalam 12 noon; Sayaraksha 6 P.M. ; night Iroandam Kalam 
8 p.m. and Arthajamam 10 p.m. At all the six kalams except the first, abhishekam 
is done to the Spatika Lingam called Chandramouliswara. Abhiahekam to the 
Marakatha Murthi otherwise known as Rathnasabapathi is done only at Irandam 
Kalam between to and 11 a.m. No Abhishekams are done to the principal deity, 
Nataraja Murthi and Sivakamiamman except on special occasions. For all these 
the Podu Kattalaidars provide the materials. There are also the Utsava Kattalai- 
dars whose duty it is to meet the cost of the Utsavams. Besides these the Dikshidars 
undertake on behalf of religious minded people, to perform an archana or 
abhishekam on stated days when cooked food is offered in the name of the devotee. 
The Dikshidar receives for this purpose a sum of money annually. He sends 
Veebhudi prasadam to the devotees, the food offering being taken by him. The 
Podu Dikshidars have nothing to do with this. It is the individual right of the 
Dikshitar who carries on the worship on behalf of the devotees. These are individual 
kattalais. There is yet another kind of kattalai for performing an archana, mainly 
on Janmanakshatram days or any special days according to the choice of the devotee. 
Every Dikshidar has got his own clients for this purpose and he carries out the 
duties in return for which he obtains periodical payments from his clients. With this 
also the Podu Dikshidars have nothing to do. The only pro owned by the 
temple besides the premises of the temple is Thiruvilaku Manyam. cs manyams 
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were originally of the extent of about 200-acres distributed in various villages and 
consisted of wet and dry lands and also topes. ` Of these, lands ‘ofthe extent of 
oo acres have been resumed by the Government and a bériz deduction of 
Rs. 330-10-4 is given out of which: the ..Poda. Dikshidars receive only Rs 94-14-0: 
yn of the Devasthanam and the balance is paid to other persons. For-over 
a_period of 75 years these lands, it is common ground, have been in the possession 
of tenants from whom collection of melwaram is made on behalf of the temple 
>y the Podu Dikshidars either directly or by leasing the right to collect among 
themselves to the highest bidder. tee 

The Dikshidars have no other emoluments and they combine in themselves 
the functions of a trustee as well as an archaka: ‘They have no inams and they 
have to devote their time exclusively to look after the affairs of the temple and carry 
gn the worship in it by an internal arrangement made by them over a century ago 
as evidenced by the rules which have been framed by them and which are in vogue 
even at the present day. They are prohibited from taking up any other avocation and 
therefore they must necessarily depend for their livelihood consisting of as many 
as 250 families of 1,500 members on what they receiveat the temple cither as Dakshina 
or as offerings of food known as pavadai and other offerings made to the deity. They 
are bound up with the temple and service to God is the only source of their liveli- 
hood. These in brief are the usages of the temple obtaining for several centuries, 
The materials can be gathered from the District Manual at page 400, the decision 
of this Court in Natesa v. Ganapati! and Thurston’s Castes and Tribes, Vol. I, 
page 238 and from the affidavits filed in the case. 


_When the Hindu ees Endowments Act of 1923 (Act I of 1925) came 
into force, on behalf of the Dikshi amemorialwas submitted to His Excellency 
the Governor in Council, Fort St. George, in which they referred to the history of 
the temple and its endowments and the usages obtaining in it. They requested the 
Government to grant exemption to the le from the operation of the Act by 
virtue of the power conferred on the Local Government cade: section 2 of the said 
Act. This request of the petitioners was granted by the Government in G.O. No. 3750 
L. and M. dated 28th August, 1926, which states that the Government are pleased 
to exempt the Sri Sabha Nayakar Temple at Chidambaram from the operation 
of all the provisions of the Madras Hindu Religious Endowments Act (Act I of 1925) 
except sections 38, 57, 58, 59, 64, 65, 66, 69 and 70. Section 38 dealt with here- 
ditary trustees: section 57 with submission of budgets and annual accounts, sections 
58 and 59 related to schemes: sections 64, 65 and 66 to finance and contribution 
and sections 69 and 70 to the removal of a trustee and costs. 


In 1931 some of the worshippers moved the Board to frame a scheme and 
the Board started proceedings to frame a scheme in O.A. No. 644 of 1931, but owing 
to some technical defects the proceedings were dropped. On 2nd February, 1932, 
the Board took up the matter suo moto in O. A. No. 73 of 1932 and settled a scheme 
on 8th May, 1933. Tbe Dikshidars instituted O. S. No. 16 of 1939 in the District 
Court, South Arcot, questioning the scheme. ~The District Ju confirmed the 
scheme with certain modifications by the decree dated gth opran , 1936. There 
was an appeal to this Court in A. S. No. 306 of 1936 and this Court agreed with 
the District Ju and confirmed the scheme with a slight modification. The 
judgment of this Court is dated grd April, 1939 and is reported as Ponnwman 
Dikshitar v. H. R. E. Board, Madras’. The scheme was directed to be enforced 
from ist June, 1939. : 

The main features of the scheme as modified by the District Court are:—the 
trusteeship is vested in the Podu Dikshidars, the active management being vested 
in a committee of whom six were to be elected by the Podu Dikshidars from among 
themselvcs and three to be chosen from among the Pody Dikshidars by turn or 
murat. The six trustees elected should not stand for re-election for a period of 
five years from the termination of their office. The Managing Committee was 
enjoined to appoint a manager subject to the approval of the Board on a salary 
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basis, The Managing Committee was enjoined to establish Awndials for the 
‘deposit of voluntary and compulsory offerings and also to fix the rates for the per- 
formance of archana and special worship. Their duties are defined under the 
scheme. They were required to lease out temple, property invariably by public 
auction. They are bound to maintain accounts and the Board was authorised 
to appoint one or more of the worshippers as honorary trustees who shall attend 
to the inspection of the accounts, ascertain whether the kattalais are being per- 
formed regularly and bring to the notice of the Managing Committee any irregu- 
larities in such matters- The Toe ee ice 2 Berets a list of jewels 
and submit a copy of the same to the Board. c vacant sites belonging to the 
temple, it was directed, should be utilised for putting up temporary sheds during 
the time of festival. i 


During the pendency of the suit and before judgment of the District Court 
was pronounced on 28th August, 1936, the exemption ted in 1926 was annulled. 
The Board attempted to notify the temple by pro ings initiated under Chapter 
VI-A ofthe earlier Acton 1st May,1936. Asaresultof the observations in thc 
Me yee of the High Court, these proceedings were however dropped on the 
zoth March, 1940. The High Court then observed : 

“It seems to us very undesirable that the Board should have taken any steps in regard to the 
notification of this temple. The procedurein regard tonotification ought not to be lightly resorted to, 
unless and until there is such serious mi of a temple as would justify an ouster of the 
trustees in charge of a temple from their office. scheme was framed in 1 and proceedings re- 
lating to its not fication were ingin the District Court and the scheme Tad 
fair trial. It could not be paid that the scheme was niot worked satiifactorily by the trustees 


under. Chapter VI-A but they were again dropped on 11th August, 1947. 
1950 proceedings under Chapter VI-A which terminated in the notifications now 

were initiated by the Board and the Board after hearing the objections 
of the petitioners decided on 21st March, 1951, to notify the EA as they were 
satisfied that a case for such a step was made out. There was an appeal as provided 
under the Act to the Full Board and it was disposed of by order of the Board dated 
11th July, 1951. This was immediately followed by the notification by a further 
order of the Board dated gist August, 1951, appointing an executive officer. The 
Government approved the proposed action of the Board and issued a notification. 
in the Fort St. George Gagette, on 28th August, 1951. - 


The notification is attacked both on constitutional grounds and also on the 
merits. The same articles as were relied on in C. M. P. No. 2591 of 1951 (Shiruz 
Muti case)! were also relied on in this case. ° 

As we have considered the Articles of the Constitution elaborately in C. M. P. 
No. 2591 of 1951} it is needless to repeat the reasoning and the conclusions reached 
by us in that case. They are equally applicable to this case. The idol, it is now 
well established, is a juristic persori capable of taking and holding pipe. The 
ren! to possession and management, however, of the property endo to the 
idol is in a manager or Dharmakartha or Shebait and the represents the 
idol in all transactions and suits. Usually the Dharmakartha no beneficial 
interest and the property is not vested in him. The authority of the manager 
is analogous to that of a guardian of an infant heir and his liability in tof 
his management is analogous to that of a-trustee. We have held in C. M. P. No. 
2591 of 1951! that H PODNA kariigor the head of a Mutt has zE ap interest 
in the property and its income, such rights are “ property? within the meaning- 
of Article 19 (1) (f) of the Gnesi is not disputed that the Podu Dikshidars. 
in whom the management of the temple is vested are both the managers and the: 
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archakas and they have a substantial beneficial interest in the income. It was 
observed in Natesa v. Ganapathi!, that the Dikshitars hold both the offices in the 
institution and the net income of the temple which is derived from general offerings 


is their recognised means of livelihood—see at page 104. The only remuneration 
for the services rendered by the archakas is the right to share in the joint income 
and to enjoy the proceeds of the income from indi idual kattalais which each Dik- 


shitar derives. The income of Rs. 800 from the Tiruvilakkumanyam is utilised for the 
lighting in the temple and if there is any surplus, it is distributed among the Dikahi 
tars. t the Tiruvilakkumanyam te temple does not own any other properties. 
from which it derives income and which is received by the Dikshitars, 250 families 
of about 1,500 members have to be fed and maintained from out of the earning 
made by the Dikshitars from the temple. The Dikshitars therefore, are collectively 
and individually entitled to the beneficial interests in the offerings made to the 
God and in the collections made for the archanas and the other aradhanas. Some 
of the collections are the joint property of the communities of Podu Dikshitars while 
the others are their individual income. In the light of what has been said in C. M. P.. 
No. 2591 of 1951? and in view of the authorities examined therein, it follows that 
the Dikshitars who are the citizens of India have individual proprietary rights 
and the question is whether the notification takes away or abridges any of their 
proprietary rights and whether such notification is an unreasonable restriction 
on their right to acquire, hold and dispose of property. : 
Looking at from the point of view, whether the Podu Dikshitars are a denomi- . 
nation, and whether their right as a denomination is to any extent infringed within 
the meaning of Article 26 it seems to us that it is a clear case, in which it can safely 
be said that the Podu Dikshitars who are Smartha Brahmins, form and constitute: 
a religious denomination or in any event, a section thereof. They are even 
a closed body, because no other Smartha Brahmin who is not a Dikshitar is entitled 
to participate in the administration or in the worship or in the services to God. 
It is their exclusive and sole privilege which has been recognised and established 
for over several centuries. e notification seriously interferes with their rights. 
to manage the affairs in matters of religion to own and ire moveable and 
immoveable property, and even to administer such property in accordance with 
law. A.law which substantially deprives the religious denomination of its right 
to administer the property of the denomination leaving only a scintilla of the 
right in the denomination cannot be justified and upheld as an exercise of the power 
to regulate the administration of the institution. Nor is it a reasonable restriction. 
within the meaning of the Article 19 (5) of the Constitution. The procedure to- 
notify a temple under the earlier and Pe new Acts is undoubtedly a drastic inno- 
vation, which encroaches upon the rights of the Dikshitars to manage the property - 
belonging to the denomination. It completely supersedes the machinary of manage- 
ment by the Dikshitars established and regulated from time to time by rules framed 
by the denomination in 1849 and reprinted in 1g00 which have been filed and 
exhibited in the litigation in which the scheme was questioned. They are also- 
filed as exhibits in this case. The rules cover etail of the admmistration 
of the temple by the Pody Dikshitars and it je really ising how more than. 
a century ago they could have thought of framing e wiles regarding the 
administration by them with a view to make it more effective. The notification 
procedure, as has been pointed out by this Court often should be resorted to only 
when there has been gross mi ent in the administration and machinery 
rovided for its management has broken down. This was the situation before the 
nstitution came into force. A deprivation of the right to manage by the Dikshitars 
and vesting it in an executive officer appointed by the Government and the new 
Act making the administration a Governmental Department is a serious inroad 
upon the rights of the Dikshitars, The Board under the earlier Act when satisfied 
by its own enqui that there was mismanagement could exercise the power not- 
withstanding that the religious institution was governed by a scheme settled by 
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‘Courtior by the Board even. - The.power to finally decide the advisability. of notifying 
an institution -is vested exclusively in the Board. No doubt, there is a Tight of 
-appeal to the Full Board provided under. the earlier Act and under the new Act 
‘ever that illusory right of appeal has been abolished. There is no right of suit 
‘permitted to question the action of the Board either under the earlier Act or under 
thé provisions of the new Act.: The-Commissioner’s decision is communicated 
to' the Government under the new Act and the Government ae the notifi- 
-cation declaring the institution to be subject to the provisions of Chapter VI. The 
right of appeal to.the Board under the earlier Act and the vesting of the exclusive 
jurisdiction without any remedy in the Commissioner and the Government to take 
the sserious step of replacing the administration by the Dikshitars by an executive 
-officer without a power of judicial review of any sort, is to say the least, unreasonable 
-and unjust.. It is a well established principle that a person cannot be a judge 
in his own cause. . This is a principle recognised by the jurisprudence of all civilised 
nations. Evcn in England where the substitution of administrative justice has 
now become a common feature, this principle has been adopted and applied. 
Robson in his book on Justice and Administrative Law summarises the position 
-at page 56 as follows: - : 
“ Underlying this condition that the judge must be free from certain obvious and crude forms 
-of in in the case which he is called upon r Canes at a man 


‘the decision would have been the same, His mere vitiates the decision. ‘ The object 
Seb alse thas ate Lord Atkin more recently remark “ is not merely that the scales be held even ; 
it i inclined ’. is one of the most deeply rooted idegs in 
all systems of justice. So essential is it to English Iegal notions that it has been that not 

j m his own cause and that a Statute would be 
void if-it attempted to do so. Whether that is or is not sound constitutional law is not likely to be 
put to the test. In modern times the tendency has been rather in the other direction ; and there are 
several recent measures on the statute book in which Parliament has applied the common law rule 
to whole departments of State. For exam le, where a local authority proposed to acquire land com- 

i and th i 


: The learned author also gives other examples where this principle has been 
applied. If that is the position in England where there is no written constitution 


tution, the limitations of the nature contained in Chapter VI of the new Act and 
Chapter VI-A of the earlier Act cannot but be held to infringe the very fundamental 
-principle of jurisprudence that no man should be a judge in his own cause and is 
heise unreasonable and unjust. One has to only peruse the provisions of the 


rights have been unjustly abridged and unreasonably restricted. The executive 
-officer appointed under the notification is given the power and control over the 
properties and the servants of the temple and is vested with the right to conduct 
the festivals and other religious rites and rituals, of course, according to custom 
and pe He is authorised to establish Aundials for the collection of the volun- 
tary and other offerings in the temple. He is given the right of suspending, removing 
-or dismissing the servants of the, temple and is empowered to receive all the mcomes 
-of the devasthanam and make all disbursements on its behalf, which must be brought 
into account. This proyision shuts out to the Dikshitars the only source of their 
livelihood. No remuneration is rovided even for the services which. they render 
in the temple, the only saving clause being that the trustee shall be entitled to 
receive the customary personal honours which they have been receiving till now- 
from the Deyasthanam, The clause is vague and does not in any manner and to 
any extent clearly and definitely state or save the surplus income and the other 
aada dual income which they have been and ought to haye been receiving as the 
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nly remuneration for the services rendered by them, It will reduce. them, if 
he income is taken away by the executive officer, to ‘starvation and the 250 families 
consisting of 1,500 members whom. their religious usage- renders unfit to pursue 
iny other ‘profession or avocation are doomed to starvation and eternal perdition. 
Under the guise of the power vested in the Legislature, -a law which permits such 
{eprivation cannot indeed be said to be either reasonable restriction on the power 
‘6 acquire, hold and dispose of pro under Article 19 (1} f) or a valid exercise 
of a power intended solely for the tion of the administration. of the properties 
of the temple. An abrogation of'a right by a law is not a regulation by it. It is 
innihilation and not regulation. The provision therefore, para the notifi-- 
vation and the notification actually issued are opposed to the fundamental rights 
granted to the individual and teed by the Constitution under Article 19 (1) (f) 
ind to the denomination under Article 26 and therefore cannot be upheld. ae 

- The right to contribution under section !76 of the new Act has been held by 
us in C.M.P. No. 2591 of 19511 is unconstitutional as it is opposed to Article 27. 

The notification, in our opinion is also bad on tht merits. ` The order of the 
Board in the first instance deciding to notify the temple and the drder of the Full’ 
Board on appeal proceeded on grounds which cannot be justified. There is already 
a scheme Hamed by the Boi and finalised by the Court.. It camé into force 
yn ist June 1999.. The scheme, it is said, did not help in putting ari end to the 
mismanagement by the Dikshitars and certain provisions of the scheme have nòt 
been given effect to, notwithstanding the directions of the Board. . It is also stated 
among the reasons that a registér of jewels was not maintained and was not 
made available for the inspection of the officers of the Board; that the temple 
was ina bad state of repair; that th- Dikshitars did not take steps to enforce the Podu. 
Kattalais ; that nc steps were taken to recover the possession ‘of the Tinivilakku- 
manyam lands, that chit system for archanad was not introduced ; “that the-vacant 
lites of the temple were not leased out for the sheds; that the clectrical lighting 
arrangements in the templ. werc insufficient and of a temporary nature ; that the 
drains around the temple and inside the shrines were not kept in a sanitary condi-- 
tion ; ‘that the D.C.B. was not maintained ana so on which are enumerated seriatum 
in the annexure to the Board’s Order, dated 21st March, 1951: These objections 
were answered by the Dikshitars. The Full Board and the Board which considered 
the matter in the fitst instance agreed in concluding that there were acts of mis- 
management established which necessitated a notification of the temple. “The 
appellate order concedes that except the Tiruvilakkumanyam-lands, there. was po 
bther property which was endowed for the performances of kattalai or services. 
in the temple and the kattalaidars, meaning the Podu Kattalaidars, were not shown 
to have created any endowments and ‘that theréfore they do not come under. the 
definition of specific endowments. At, the very early’ stage of the enquiry, the 
Dikshitars requested the Board to issue notice to the Kattalaidars as they were 
necessary A etic to the enquiry as the question rélating to Kattalaidars was also. 
raised i uest was not ted for the reason that the Kattalaidars Have not. 
created any endowments and that there are therefore, no specific endowrhents. 
There is no complaint at any stage that the kattalaidars defaulted’ in ptoviding 
the materials for the carrying on of the worship at the seven kalams and the- 
utsavams of the temple. ‘Fhe temple not having owned: any lands except the 
Tiruvilakkumanyam there ‘is no income received by Podu Dikshitars from . any; 
property. In view of the finding of the Full Board the entire reasoning of the first 
order of the Board ing Kattalais seems to us as not justified., > it 

Nor is there necessity to keep.elaborate accounts of the income as the kattalai- 
dars do not- pay any amount into the hands of the Dikshitars but they thernselves 

rovide the necessary material at the time of each wofship or aradhana. This is a. 
‘undamental fact peculiar to this temple and if this is borne in miad, the foundation 
for most of the charges falls to the ground. e.g. -How are the Dikshitars to get large- 
amounts required for the repairs to the temple?” They cannot be expected 'to starve 
—————— — — -  OC_C;”YIO ww 
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themselves and carry out the repairs which require a large outlay. It is not as 
if the Dikshitars were not alive to the necessity of putting the temple in proper 
repair. The income from the Tiruvilakkumanyam was only Rs. 800 and on 
this basis, it was that the Board was ing contribution and therefore that may 
ibe taken as the correct income. That would be wholly insufficient to contribute 
anything for the repairs of the temple. By the efforts of Dikshitars, a Sabha known 
as Tirumathil Tirupani Sabha was constituted for the collection of subscriptions 
and donations for the repairs of the temple. It is through their efforts that they 
were able to find a benefactor to renovate the Pandyanaicken temple in 1948. 
The first and second Prakarams of the temple were renovated by the benefactions 
of Nattukottai chettiars. It is to such benefactors that the Dikshitars and the 
temple must look for the major repairs and for renovation wherever necessary. 
There are no other means of getting large income to the temple and to encroach 
‘upon what the Dikshitars receive for the archanas and worship and which is utilised 
by them for their sustenance and to i Sealy them to contribute from out of it large 
:sums for the irs and renovations of the temple s¢ems to us wholly unjust. The 
introduction of the syetem of archana chits and the hundies for collections has been 
a source of trouble between the Dikshitars and the Board ever since the scheme was 
framed. No doubt the scheme directed the establishment of the hundials and the 
Introduction of the chit system. But the scheme was not clear as to between whom 
-and in’ what proportion should these collections be divided. Time and again the 
‘Dikshitars pointed out this difficulty whenever the Board insisted upon the intro- 
duction of the hundials and the chit system. It must be remembered that this 
ïs not a temple like the Tirupati or Palani Temple wherein fulfilment of vows taken 
‘by the. worshippers, money or other offerings are made in the Aundials. The 
scheme referred to voluntary and compulsory offerings for the Aundials. If how- 
ever any amount is paid into the hands of Podu Dikshitars alone, it was brought 
into account in cases where it is earmarked asa gift to the God. But where the 
payment is only for the services rendered, by the Dikshitars either for the 
Archana or Aradhana, they themselves were appropriating it as that was the 
-only emolument which they are entitled to for the services. On 28th March, 1940, 
‘and in in 1946, the Dikshitars sent up memorials to the Board regarding the 
andia and the introduction of the chit system ; but the Board did not then and 
ven up to this date decide to whom the collections should go. The apprehension 
of the Dikshitars that they will be deprived of their source of living was not 
-unreasonable and unjust. The Board’s orders themselves disclose that the income 
received by them in the temples is the sole source of their livelihood. In. 
1947 when an attempt was made to initiate notification proceedings on these very 

unds, they were immediately dropped when representations were made as stated 
bythe Dikshitars in the affidavit to the then Chief Minister, Sri O. P. Ramaswami 
Reddiar. Between 1940 and 1945 no directions were given by the Board in this 
‘behalf. They left this question in a nebulous state without deciding one way or the 
-other and this is now made the chief ground for the issue of a notification. It was. 
‘open to the Board to have moved the Court for a modification of the scheme or for 
‘themselves to have decided on the complaint made by the Dikshitars from time to 
"time. 

Ahother ground which was strongly relied upon relates to the Tiruvilakku- 
manyam. It was originally 200 acres of which 100-acres were resumed the 
Government and a beriz deduction was given out of which a portion was bei 

id to the temple. The remaining extent is only 100 acres. This is borne out 

the orders of the Board itself. The lands were in the possession of tenants from 
whom collections were being made by the Dikshitars. Though the title deeds to 
these lands which are, distributed in several villages stand in the name of the deity, it 
is not known whether the grant consists of melwaram and kudiwaram or of melwaram 
alone. For over 75 years the tenants have been in undisturbed possession of the 
lands. They have paying melwaram on the land to the temple. It is there- 
fore not an unreasonable mference’to draw that the grant eonsisted only of mel- 
-waram and that the tenants had the kudiwaram interest in the lands and the right 


0 . SRI SHIRUR MUTT J. COMMR., H. R. E., MADRAS, ‘ 605 


‘o recover possession might have been barred. It has been represented to us in 
the course of the arguments that in fact the Pody Dikshitars consulted a lawyer 
who gave the opinion that it would be a sheer waste of money to institute suits for 
che recovery of possession of lands. This fact, it was stated was represented to the 
Board and it is alleged in the affidavit filed before us and was not seriously denied. 
The criticism therefore by the Full Board in their order on appeal that the Podx 
Dikshitars persisted in refusing to take action for recovery of ion and they 
did not éven obtain legal opinion on the advisability of recovering possession of the 
property and the lands seems to us to be unwarranted. It is needless to state that 
in those circumstances it would have been wholly inadvisable to have launched 
the temple in an unnecessary and costly litigation when there is very little chance 
of success. > : 

Regarding the jewels, there seems to be a misconception on the part of the 
Board when they state in the appellate order : : n 

Admittedly no jewel register is maintained and facilities were not gi to the officers of the 
Board to verify wad check the Jewels with the list given in the section 96 seater,” 
This charge, in our opinion, is not well-founded. A jewel register in triplicate 
was submitted to the Board by the Dikshitars m 1949. The jewels were-got weighed 
and checked under the personal supervision of the biggest bullion merchants in 
Chidambaram. Jewels were in fact inspected by the officers of the Board. The 
Dikshitars in their affidavit stated that they gave full lists in 1940 soon after the 
scheme came into force and in 1946 a list ofall the additional jewels received was 
also given together with a box. The jewels were again weighed and valued and a 
fuller list was prepared and given to the Board on goth July, 1 . The lists are 
in books which have been produced before us by fe near and we 
are fully satisfied that not only the lists were complete and exhaustive 
but that they were also checked by the Assistant Commissioner on 21st October, 
rg50. We are unable to notice any discrepancies. The selvanam box contains 
unusable and broken articles such as gold pieces, gems, etc. It is not usually opened 
but about 35 or 40 years ago out of the materials in the box a makara Kantikai 
valued at Rs. 75,000 was got made. A list was made of the other broken and 
unusable jewels and it was given to the Board on 26th September, 1946. This is 
all borne out by the register which has been eprodiced belare us. The charge 
therefore seems to us to proceed without an appreciation of the true facts. The rules 
book maintained by the Dikshitars regulates the management of the-temple affairs, 
secular and spiritual and contains specific rules framed as early as 1849 regarding 
the jewels. Of these, Rule 12 says: 
`= “ Two complete lists should be prepared of all the jewels, vessels, clothes and other movable pro« 
perty in the temple out of which one should be kept in the safe room called Asthanthiram of the temple 
and the other should be in the custody of the turnholders who do pooja.” : 
This rule has got several sub-rules providing for the safe handling of these articles 
and for their safe custody; they lay down varying grades of punishments for 
loss of jewels by theft or negligence. The roth Rule in 1849 book is to the following 
effect : ; 

“ Special jewels worn by the deity on occasions of Brahmotsavam, i.s. in June and December of 
each year are provided for in this rule. A meeting of all the Dikshitars is to be convened and the 
tila ara Br and in the presence of the entire Podu Dikshitars two lists are 


Dad ia ernie aa Uteava Moraikar should be kept in the safe room and the other 
be kept by the Karyakar.” 


This rule also has got several clauses providing for safe custody and also how loss 
owing to theft or negligence is to be punished. When the temple was renovated 
between 1885 and 1892 the safe room was considerably altered and strengthened 
and the 1900 rules make provision for safe custody of the jewels. Groups of ten 
Dikshitars have to be in charge of these special jewels for six months ending with the 
Tamil months of Ani and Margazhi (now, the number is twenty). They get 
their right by rotation according to the morai list ; each is provided with a different 
lock and key and the Asthana room is locked with all the locks. Whenever occasion 
arises for taking out the jewels such as Brahmotsavam or to enable a distinguished 
visitor to see them, a special meeting of all the Poduvars is convened and the Asthana 
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Moraikars are directed ‘tg mble at a particular hour with their keys to open the 
safe room, take out the Jewels and aftar the purpose is ovèr, put th ba aain 
All this has to be doné-in the presence of the Poduvars. There were also elaborate 
` rules for handing over and taking over’ charge from one sct of turnholders to the 
other after the months of Ani and Margazhi. The system ‘devised by the Dikshitars 
is undoubtedly a very safe system: making it almost impossible for the jewels to be 
lost and no one could have devised a better‘ system than that.: The elaborate dik 
cussion therefore by the’Board in'the first order and the conclusion of the appellate 
Board regarding the‘jéwels seems to us unwarranted. There is therefore very little 
justification: for ‘the charge whith has been taken as a serious ground for’ the issue 
of the ‘notification. AE hee ead Bese Eas ts fee Ne 
. The appellate order refers that indiscriminate payments were exacted from. 
worshippers by the ‘Dikshitars ‘as remuneration for archanas. The only evidence 
is that Re. 1-4-0 a month is charged-for archana and this cannot be said to be in- 
discriminate or exorbitant. By-introducing the chit system ‘and hundi collections 
under the guise of regulating ‘the worship it really commercialises worship in’ the 
temple: ` It is common knowledge that ‘in most of the temples, itis almost impdssible 
fora man to get-darsan ifhe is not’able to pay-the’ required amount, The value 
of the worship and the spiritual significance are lost when it is treated as a saleable 
commodity which should be. controlled and exploited for die Darpar ‘of earning 
income fora temple. > 7 ' Nie ieee ee 
O These are the reasons on which the appellate order was based. It is unneces. 
sary to deal with the grounds elaborately as we are satisfied that the order on which 
the notification was issued is without any foundation and proceeded on a total 
misconception of the facts. mo | f 
These are the facts appearing on the record and it is somewhat surprising 
that the Board should have-taken the serious step, as has been held by this Court,” 
of asang this temple which procedure ought not to be lightly resorted to unléss. 
‘and until there is such serious mism ement of a temple as would justify an ouster 
of the trustee. in charge of a temple from his office. In such circumstances it is open: 
to us to issuç a writ to quash an order which, proceeds on grounds which are s0 
perverse as to amount to a non-exercise of the jurisdiction entrusted to it. The notifi- 
cation therefpre must be quashed even on the merits. A aa: 
_- In C.M.P. No. 2591 of-19511 we have enumerated the sections of the impugned 
new Act which are uira vires the State Legislature in so far as they are made.a ple 
cable to Mutts and Matathipathies and to the religious dénominations for which 
those Mutts exist. , In the case of Sri Sabhanayakar Temple at Chidambaram with’ 
which we are concerned -in this petition, it should be clear from-what we-have: 
trustees ` 


stated earlier in this judgment, that ‘the position’ of the Dikshitars, "labelled , 
‘of this temple, is virtually analogous to that of a Matathipathi of a Mutt, except 
thatthe Poda Dikshitars of this'temple, functioning as ‘trustees, will not Hage the £ 
‘same dominion over the income of the properties of the temple which the Matathi- 
pathi enjoys in relation to the income from the Mutt and its properties. There- 
fore the sections which we held ultra pires in relation to: Mutts and’ Matathipathies 
‘will also be ultra vires the State Legislature in relation to Sri Sabhandyagar Temple,” 
` Chidambgram, and the, Podu Dikshitars who have the right to administer the afaire 
and the properties of the temple. “As we have already pointed out, even:more than 
the cage of the Srivalli Brahmins, it can be asserted that the Dikshitars of Chidamr 
baram form a religious denomination within.the meaning of Article 26 of the Constin 
tution. oa "os mT i 
ro. . The rule. mist must be made absolute. > ; : ae 
-~ The petitioner-is entitléd: to his Icosts'in the petition. - Advocate’s Fee Rs! 250. 
WÈ certify under Article 132 of the’Constitution’ that'it isa fit case for appeal - 
to the Supteme Court. . ' ; l ai gel ele gee 
SRS sere ae oe ' Notification quashed. ~ 
ay mee a aga) r MEJ ssy * A a : 
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I) PUBLIO PROSECUTOR J. KANDASWAMI MUDALI (Ramaswami, J). 607 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. JusTiceE RamMAsWAAMI. 


Public Prosecutor Peittioner* 


v. ae 2 a s - 

Kandaswami Mudali . ^ e. Respondent. . 

Criminal Precedurs Code (V of 1898), section 471—Procedure to be follotoed rokera the accused guilty of 
nerder is found to be a lunatic al time of commission of offence. i 

Where the accused a lunatic is found to be guilty of murder the proper procedure to be followed 
3 to order as follows :—‘‘ Having found the ilty under section 302, Indian Code. 
yut insane at the time of the commission of the act, I acquit him and direct him to be detained 
n the Mental ital and the action taken by me will be reported to the State Government.” [The 
letention should be in the Mental Hospital, Madras, because the State Government has prescrib- 
d in G.O. No.1 (Public), dated 29th A 191g, the Mental Hospitals to which particular 
ali t and Vishakapattinam ; and Salem criminal lunatics heve to to the Mental Hospi 
Madras] . After making such order the Sessions J should detain the criminal lunatic oe 
ail and address the Executive District Magistrate ior making arrangements for the removal of 
he criminal lunatic to the Mental Hospital concerned. The t responsibility for removal 
»f the lunatic to the Mental Hospital lies with the Executive District i ¢, the Medical officer 
of the Jail and the Police. ¢-Court cannot decide to release the criminal lunatic and entrust 
um to the safe custody of his relatives. The privilege of deciding whether the accused shall be 
‘cleased or not lies with the State Government and not with the Court. On the removal of the 
unatic to the Mental Hospital it will be to his relatives to apply to the State Government for 
he release of the crimina] inal hmatic on itions. i 

Petition under sections 435 and 499 of the Code of Criminal Procedure, 1898, 
sraying that the High Court will be pleased to revise the judgment, dated 27th 
November, 1950, in S.C. No. 138 of 1950 on the file of the Court of Sessions of the 
3alem Division. : ; f f 

- The Public Prosecutor (V. T. Rangaswamy Ayyangar) in person. 

C. Deenadayalu for Respondent. - 

The Court made the following 

OrperR.— This is an application by the learned Public Prosecutor for the 
correction of an incorrect procedure adopted by the learned Sessions Judge of Salem 
n S.C. No. 138 of 1950.- : 

The accused Kandaswami Mudali who was tried for an offence under section 
jo2, Indian Penal Code, was found guilty but insane at the time of the commission 
ifthe act. | i S i 

~ The learned Sessions Judge acquitted him under section 84, Indian Penal Code 


- 


jm before Court as and when required, pending final orders of Government.” 
The learned Public Prosecutor rightly points out that the procedure followed 
yy the learned Semona ee is incorrect. Before the amendment of section 471, 
iminal Procedure Gode, the Court ae a person on the ground of insanity 
ad to report the case for the orders of the Local Government. But clauses (2) and 
3) of the section were repealed by Act IV of 1912 mainly with the object of relieving’ 
he Local Government from the necessity of dealing with the cases of such persons. 
“he amended section requires only that the action taken by the Sessions Judge 
aould be reported to the State Government. Secondly the words “‘ detained in 
afe custody ’? in section 471, Criminal Procedure Code, has been judicially inter- 
reted as not meaning “detained in the custody of friends and relatives”, As 
‘ction 471, Criminal Procedure Code, now stands, it is essential that the accused 
iould be detained in a place. The word ‘detained’ denotes curtailment of 
berty. It is obligatory on the Court to order detention in a place and not with 
erson. Ina case where a Court in issuing an ordér under section’471 (1), Criminal 
Sa a aaa aE A E, 


*OrLR.G. No. 118 of 1951. 17th January, 1952. 
(Qr. R.P. No. 117 of 1951.) - j 
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Procedure Code, ordered the accused to be detained in the custody of his father-in- 
law and brother, it was held that the order could not be sustained and had to be 
set aside. (See Public Prosecutor v. Nelliappa Pillai.) 

The correct procedure to be followed is as follows and the operative portion 
of the order of the Sessions Judge should run thus :— 

“ Having found the accused guilty of murder under section goa, Indian Penal Code, but 
insane at the time of the commission of the act, I acquit him and direct bim to be detained in the 
Mental ital and the action taken by me wi be reported to the State Government.” [The deten- 


lunatics of particular district should be sent, namely, the Mental Hospitals at Madras, 
ve to go to the Mental Hospital, Madras.] 


The learned Sessions Judge after having made this order should have detamed the 
criminal lunatic in the jail at Salem and addressed the Executive District Magis- 
trate of Salem for ae arrangements for the removal of the criminal lunatic 
to the Mental Hospital, Madras. ‘The relevant rules are to be found in Chapter 19, 
portion (B), of the Criminal Rules of Practice. The subsequent responsibility 
for the removal of the criminal lunatic to the Mental Hospital, Madras, lies with 
the Executive District Magistrate, the Medical Officer of-the Jail and the Police ; 
and the rules regarding the escort, etc., are set out in the Standard Orders of the 
Madras Police so far as the Police are concerned and the Civil Medical Code so 
far as the Medical Officers are concerned ; and in the Madras Jail and Reformatory 
Manual, Vol. I, so far as the Magistrates are concerned. 

Therefore the order of the Sessions Judge has got to be varied as follows ; 
namely, that the accused having been found guilty but insane, the Sessions Judge 
howl: direct the detention of the criminal lunatic in the Mental Hospital, Madras 
and in the meanwhile detain him in the local jail at Salem and address the Executive 
District Magistrate for making arrangements for removal to the Mental Hospital, 
Madras and finally report the action taken by him to the State Government in the 
Home Department. 

On this criminal lunatic being removed to the Mental Hospital it will be open 
to his relatives to apply to the State Government for the release of the criminal 
lunatic on conditions. The privilege of deciding whether the accused shall be 
released or not lies with the State Government and not with the Court. The State 
Government has prescribed elaborate rules in regard to the release of these criminal 
lunatics which are found set out m the Lunacy Manual published by Mr. Galletti, 
I.C.S., in 1906 and printed by the Superintendent, Government Press, Madras. 

< This Criminal Revision Case of the learned Public Prosecutor is disposed ol 
accordingly. 
KS. — Ordsied accordingly. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :—MR. Justice RAMASWAMI. 


Gangipati Appayya and others .. Petitioners. * 


Act (VUI , sections d Ni al ing call 
win re (FU of 1913) gage el ae 133 grea or ee 


if ie not open to an acoied (managing dienot to plead in answer to a charge under seclior 
193 (3) of the Companies Act his prior default respect of the calling of the general body 
meeting. Where the general body meeting was not called within the prescribed iod and m 
application was mado to the Registrar of Joint Stock Companies for the delay and the 


spend director is prosecuted for an offence under section 193 (3), the accused must te held t 
be guilty 


- It is not open to the other directors who have got their own responsibility to plead innocenc: 
on the ground of helplessness and throw the entire blame on the managing director. 
Case-law discussed. 
= Les - 1. (1948) 1 M.L.J. 23. HN 
*Cr.R.C. Nos. 1019, 1020, 1021 of 1950, 283 and 284 of 1951. 17th January, 1952.. 
(Cr.R.P. Nos. 952, 953 and 954 of 1950, 282 and 283 of 1951.) 





Ij GANGIPATI APPAYYA, Jn re (Ramaswami. J.). bog 


Petitions under sections 435 and 439,-Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the Court of Sessions, 
Krishna division, at Masulipatam in C.A. No. 91, etc., of 1949 respectively (in 
C.C. Nos. 178 and 179 of 1949 on the file of the Additional First Class Magistrate, 
Vijayawada). . 

D. P. Narayana Rao, C. V. Dhikshitulu and N. Rajeswara Rao for Petitioners. 

The Public Prosecutor (V. T. Rangaswami Ayyangar) for the State. 

The Court made the following $ 


Orprr.—These are five connected cases filed against appeals filed against the 
convictions and sentences of the Additional First , Magistrate, Vijayawada, 
in C.C. Nos. 178 and 179 of 1949. 

The facts are brief: The petitioners before us are the directors of Sri Gopala- 
krishna Motor Transport Company, Limited and whose affairs were the subject- 
matter of investigation till recently on the original side of the High Court. How 
this company came into existence was as follows :—These directors were originally 
competing bys owners running a few buses cach. The Government of Madras then 
insisted that groups of 20 buses should be formed into fleets and then only they 
would be allowed to operate as public transport vehicles. Therefore by reason. 
of this requirement the erstwhile warring competitors were thrown together. It is. 
not too much to say that it was more like a case of a number of wild cats being 
thrown into a cage and asked to live amicably thereafter. It needed therefore 
no astrologer to forecast the future of such a company. The company was incor- 

rated under the Indian Companies Act of 1913 as Joint Stock Company, limited, 
= shares on 20th December, 1944, having its registered office at Vijayawada. Sri 
Wesrinachseen: Seethayya became the Managing Director and the other peti- 
tioners became the directors. According to section 191 (1) of the Indian Com- 
panies Act the first balance sheet must be placed before the general body mecting 
not later than 18 months after the date of the incorporation and subsequently the 
balance sheet should be placed before the general body once in every calendar 
year. No balance sheet was placed before the general body meeting and not even 
the first balance sheet in the general body meeting which was managed to be held. 
in 1947. The balance sheets up to and including 14th November, 1945 and from. 
15th November, 1945 to 31st December, 1945, were prepared in 1948. I may point: 
out for completeness of information that the petitioners became Managing Director 
and directors from 1st July, 1946 and the first general body meeting was held on 
1gth June, 1946 and as Juar ome out before, no balance sheet was placed before - 
it. -The balance sheet was only adopted by the general body only in 1948. There- 
fore the Assistant Registrar of Joint Stock mpanies, Kistna at Masulipatnam filed 
a complaint under section 131 (1) of the Indian Companies Act read with section 
133 & against Seethayya and five others for their failure, being the directors of 
Sri Gopala Krishna Motor Transport Company, Ltd., Vijayawada, to place the 
balance sheet before the General Body meeting of the company as required by the 
Act. eae : 

The case for Seethayya is that no offence has been made out against him. 
because, inasmuch as no general body meeting was held within the period pres-. 
cribed, no question of placing the balance sheet arose and that the charge against. 
him, as it stands, is misconceived and that no offence has been committed by him 
on that footing. ‘The case for the ordinary directors is that there has been no wilful’ 
default on their part and that owing to circumstances beyond their control the placing 
of the balance sheet could not be done and hence they are not guilty. . 

The learned First Class Magistrate found all these persons guilty as charged 
and fined the Managing Director Rs. 500 and fined the other decors Rs. 250: 
each. On appeal the fines and default sentences were halved by the learned Sessions 
Judge, Krishna at Masulipatnam. - 

-—The- two-pointstaken-in-the-lower Court have been’ taken by thé petitiðners, 
before me also. There are found to be without any substance. I shall deal wit 
them one by one. i 
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_As regards the case of the Managing Director, it is quite true that a decision 
of the Bombay High Court relied on by learned counsel for Seethayya (Managing 
Director) reported in Emperor v. Pianser Clay and Industrial Works}, lends support 
to the. contentions of Seethayya. In that case it is laid down that what is made 
penal by section 134 (4) is default in complying with the irements of the section 
and under section 134 (1) there is no obligation cast upon the company to file three 
copies of the balance sheet and the profit and Joss account if no general meeti 
has been called. Where, therefore, no general meeting of the company was call 
and no balance sheet and profit and loss account laid before it, the company and 
its directors have made no default in complying-with section 134 by their failure 
to file the copies of the balance sheet and the profit and loss account with the Regis- 
trar.of the companies and they are not guilty under section 134 (4) although they 
might have committed an offence either under section 76 (2) or under section 138 (3)5 
that is to say, not calling for a general body meeting within the time prescribed, 
This decision itself was a clear dissent from a Bench decision of th: Calcutta High 
Court ae eee in Debendranath Das Gupta v. Registrar of Joint Stock jes’, 
In that decision on facts practically the same as before the Bombay High Court, 
the Calcutta High Court took the view that it was not open to an accused to plead 
in answer to a charge under section 134-his prior default in respect of the calling 
of the prescribed general meeting and placing before.the company at such meeting 
a duly prepared and audited balance sheet and they relied op a decision of the 
English Court in Park v. Lawton”. Out of the two decisions I am inclined to 
follow the latter. .. © “ f 

Whatever might have been the facts in the Bombay case of which we have no 
full account, it is clear here that. this accused person Seethayya is relying on his own 
default, and pleads his innocence.: There were sufficient opportunities before him 
for applying to the Registrar ofthe Joint Stock Companies to condone the delay. 
In fact in a Madras case reported in Ramanyjam Appalasami, In ret, the accused were 
convicted under section a (2) of the Companies Act for not holding a general 
meeting of the company of which they were the directors within 18 months of the 
date of the incorporation. They were also convicted under section 131 of the 
Companies Act for not having laid before the general body within 18 months from 
the incorporation of the company a balance sheet. It was shown that in reply 
to a letter from the company the Registrar of Joint Stock Companies had condoned 
the delay in the following terms: , i - 

“ ‘The delay in holding the general meetings is condoned and the list of members and summary 
is filed this time.” ara ' i _ 
Held, inasmuch as the letter of the Registrar condoned the failure of the accused to 
hold a general meeting they were not liable to be convicted under section 76 (2) of the 
Companies Act.. Held further : As the Registrar had condoned the delay in holding 
the general meeting ho should be deemed to ‘have condoned the delay in filing the 
balance sheet before the eral body at its ‘meeting and the accused were not 
liable to be convicted ‘under section 131 of the Companies Act. In this case it is 
not the contention of Seethayya that the balance sheet had been prepared at any 
time or that he had applied for extension of time for holding the general meeting. 


Therefore this is a clear case where the ing Director is relying on his own 
default in order to establish his‘innocence and this he cannot be permitted to do. 
The conviction of Seethayya, the ing Director is correct. But in view of the 


extenuating circumstances in this case the ime is reduced to Rs. 50. 

Turning to the case of the directors their plea is T papa than an argument 
drawn from misery that it was impossible for them to hold a general body meeting 
and place the balance sheet and especially so when it was the Managing Director 
who was entitled to call this meeting and get the balance sheet placed before the 
meeting and not they the directors. This kind of plea cannot be entertained in this 
case for several reasons. ‘These directors had ample opportunities and time to apply 
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to the Registrar for extension and they did not do so; secondly, the lanations 
put forward by them and referred to in paragraph 5 of the judgment of the lower 
appellate Court are unfounded and which need not be repeated as they were not 
pressed here; and thirdly, the directors have got their own responsibility and cannot 
lead Mnocence on the ground of helplessness and throw the entire blame on the 
aging Director. In Bhagirath v. Emperor! the following observations at pages 

43 and 44 are instructive : 

“Tf directors, who are responsible for the management of a com y and who presumably know 
the duties imposed them by law, make no attempt to see that duties are carried out there 
is Justification for holding, in my opmion, that they wilfully and knowingly permitted the company 
to fail to carry out those duties. suggestion that these various directors were mere heads 
not taking any active part in the control of the company is in my opinion not worthy of serious consi- 
deration. They were directois, they attended meetings throughout the period with which we are 
concerned and ay were responsible for the management of the company. But these piovisions 
of the Companies Act have been deliberately enacted to protect shareholders and in some cases to 
protect the general public and they impose a definite duty upon directors. It is necessary that these 
duties should be properly carried out and it is necessary, in my opinion, that when directors fail to do 
so, the penalties provided for in the Act should be imposed and the directors should be substantially 


Therefore the plea put forward by these directors cannot be accepted. ‘The 
convictions are correct but the sentences can be legitimately reduced in this case 
in view of the observations of Clark, J., who dealt with this very company on the 
original sidc in O. P. No. 261 of 1947 and the jndgment of Govirda Menon, J., 
in O. S. A. No. 12 of 1948. The fines are reduced to Rs. 25 each. 

The balance of fine amount if paid will be refunded to the petitioners and their 
L.Rs. if any. 

VPS. — _ Sentence reduced. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. Justiazg RAJAGOPALAN AND Mr. Justicz CHANDRA REDDI. 


Masum Vali Saheb and others ..  Appellants* 
v. 
Illuri Modin Sahib .. Respondent. 
Mahomedan Lavo—Ti Mahomedan to his wi trumoveable properly in satisfaction of har dower 
debt—Nature of the mien istirak Nei ace T UF of E 


An oral transfer of immoveable property of more than one hundred rupees in value by a 
Mahomedan husband to his wife in satisfaction or consideration of her dower debt, is 2 sale 
within the meaning of section 54 of the Transfer of Property Act and will not be valid unless it is 
accompanied by a registered instrument. 

Case-law fully discussed. : 

ere against the decree of the Court of the Subordinate Judge, Cuddappah, 
in A. S. No. 87 of 1946, preferred against the decree of the Court of the District 
Munsiff, Prodattur, in O. S. No. 10 of 1944. 

M. V. Nagatamayya for Appellants. 

A. Ruppuswami for Raron dent 

In the first instance, when the matter came before Mr. Justice Chandra 
Reddi, on 7th of November, 1950, His Lordship made the following 

ORDER :—The main question that arises for consideration in this appeal is 
whether a conveyance by a Mahomedan in favour of his wife in satisfaction of her 
mahar debt is a sale withir. the meaning of the Transfer of Property Act and therefore 
requires to be in writing duly registered or whether it is a transaction called ‘‘ Hiba- 
bil-cwaz ” not requiring a registered document. The question arises in this case 
in the following circumstances. o 

A suit was instituted by the plaintiff for a declaration of his title to the suit 
property and for setting aside an order by the District Munsiff of Prodattur, 
as Cause Court Judge, in E. A. No. 617 of 1943 in execution proceedings 
in S. C. No. 54 of 1941. The plaintiff claimed his title to the suit property under 


1, AIR. 1948 Cal, 42. 
* S. A. No. 2071 of 1947. 7th December, 1951. 
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a sale deed, Ex. P-1, dated 2nd May, 1941, from one Mahaboob Bi, the widow of 
one Kasim Peeran, for valuable consideration. According to him, Kasim Peeran 
in order to discharge the mahar debt due to his wife orally conveyed the suit property 
before his death to her and put her in possession thereof, and later on his widow 
conveyed her right, title to and interest in the suit property to the plaintiff for con- 
sideration. Dandini 1 to 8 are either the children or the widows of one or other 
of the brothers of Kasim Peeran, who claimed title to the suit property as heirs 
to Kasim Peeran. 


The suit was resisted by the appellant-defendants on the ground that Kasim 
Peeran did not convey the suit property to his wife as no mahar see was due to her, 
and even if there was such a conveyance it did not transfer any right in the property 
to Mahaboob Bi, as it was not effected by a registered instrument. 

The trial Court held that the conveyance in favour of Mahaboob Bi was not 
valid in law, as it was not evidenced by a registered instrument and that therefore 
Mahaboob Bi in her turn could not convey any title to the property which she 
herself did not get from her husband. But at the same time, it found that the 
widow was entitled to a possessory lien, namely, the right to retention of the property 
in lieu of her mahar claim in addition to her right as a sharer and that right she 
could validly convey to the plaintiff under Ex. P-1. On appeal from this decision 
the lower appellate Court thought that it was unnecessary to go into the question 
whether the plaintiff acquired the rights of Mahaboob Bi to a possessory lien in 
the view it took of the nature of the transaction between Mahaboob Bi and her 
husband. Relying upon a decision of the Allahabad High Court reported in 
Mi. Kulsum Bibi v. Shiam Sunder Lal1, which laid down that such a transaction was 
technically paag R and not a sale, though its precise legal position would 
lie midway between gift property so called nad’ ale, it held that the transaction 
in question was not a sale within the meaning of the Transfer of Property Act and 
that therefore not required to be evidenced by a registered instrument. In that 
view of the matter it dismissed the appeal and confirmed the decision of the trial 
Court. S 

In this appeal against that judgment and decree the same point, namely, 
whether the conveyance in favour of Mahaboob Bi by her husband was a sale withm 
the meaning of the Transfer of Property Act and therefore had to be evidenced by 
a registered mstrumert was raised. On this question while there is no direct decision 
of this Court there is a conflict of judicial opinion between the various other High 
Courts. The High Courts of Calcutta, ore, Patna and Nagpur took the view 
that a transaction of that character is nothing but a sale and therefore where the 
property is immoveable and has value of Rs. 100 and upwards it must be effected 
‘by a registered instrument as required by section 54 of the Transfer of Property 
Act relating to a sale, while the Allahabad Migh Court took a different view, namely, 
that a transfer by a Husband of immoveable property to his wife in lieu of her 
dower debt is not a sale but a transaction of a true ‘‘ Hiba-bil-ewaz.” The Oudh 
Court has followed the decisions of the Allahabad High Court. 

In view of this conflict and having regard to the frequency with which the 
matter may arise, I think it is desirable to have an authoritative decision on this 
point. I therefore direct that the papers be placed before my Lord the Chief 
Justice for posting the case before a Bench. 

In pursuance of the above Order of Reference to the Bench by Chandra 
Reddi, J., dated 7th November, 1950, this appeal coming on for hearing, the judg- 
ment of the Court was deli by 

Chandra Reddi, 7.—This second appeal has come before us as it was referred to a 
Bench by one of us, having regard to the divergence of judicial opinion on the 
main point involved in the appeal 

Defendants 1 to 8 are the appellants in this second appeal. The facts, so far 
as is necessary to appreciate the question involved in the second appeal, may be 
briefly stated: = = 7 tt tee ee - = cig i 
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The suit house originally belonged to Khasim Peeran. This was built by him 
on a portion of a plot of land shown as A, B, C, D, E, F, G in the plan attached to the 
plaint. In the family division amongst the brothers, the site, on which the suit 
house is built, was allotted to Khasim Peeran, and, subsequently, he built thereon 
the suit house. In discharge of a dower debt, Khasim Peeran transferred this 
house to his wife, Basiri Bibi. Basiri Bibi, in her turn, sold this house to the plaintiff 
in or about the year 1941 for a consideration of Rs. 250. After the death of Khasim 
Peeran, a creditor of his filed a suit on the foot of a promissory note, S. C. No. 54 of 
1941, on the file of the District Munsiff’s Court of Prodattur and obtained a decree 
thereon. In execution of the decree, 1/4th share in A, B, C, D, E, F, G was sought to 
be attached. Thereupon, the defendants intervened with a claim petition, Exhibit 
P-5, which was allowed, with the consequence that what was sold was the site marked 
C, D, E, F in the plan on which the suit house stood. This was purchased by 
the decree-holder himself. The defendants once again came forward with a claim 
petition for re-delivery of the properties, as though they were once in possession 
and were dispossessed by the auction-purchaser. Evidently, this was not resisted 
by the auction-purchaser, with the result that the claim was allowed. Since the 
present plaintiff was not a party to that claim petition, another application, E.A. 
No. 617 of 1943, which has given rise to this second appeal, was filed by the defendants 
impleading the present plaintiff as a party, for removal of obstruction and for 
re-delivery. This application, though it purports to be under section 141 or 151, 
Civil Procedure Code, seems to be really one under Order 21, rule 100. Despite 
the opposition of the present plaintiff, the claim petition was allowed by the District 
Munsiff of Prodattur and the plaintiff was directed to put the defendants in pos- 
session thereof. This led the present plaintiff to institute a suit for a declaration 
of his title to the property based on a sale deed executed by the widow of Khasim 
Peeran in his favour and also for a declaration that the property was not liable 
to be re-delivered to the defendants. 


The suit was resisted on various grounds, the chief of them being, that the 
plaintiff had no title to the suit property as the oral conveyance in favour of his 
vendor by her husband in consideration of her dower debt was not valid. 


The trial Court, while holding that the transfer of the suit house in favour of 
his wife by Khasim Peeran in consideration of the former’s dower debt is not valid, 
as it was not evidenced by an instrument duly registered decreed the suit on the 
ground that the plaintiff was entitled to a possessory lien till the dower debt of his 
vendor was discharged. In the result, a decree was granted in terms of the reliefs 
prayed for in the plaint. 

On appeal by the defendants, the Subordinate Judge confirmed the decision 
of the trial Court, not only on the ground of possessory lien, but also on the addi- 
tional ground that the transfer by Khasim Peeran of the suit property in favour of 
his wife, in consideration of her dower debt, was “‘hiba-bil-ewaz”” and, therefore, 
though not evidenced by a registered instrument, was effective with the conse- 
quence, the vendor of the plaintiff had a valid title to the suit house, which he 
could convey to the present plaintiff. The defendants, who were aggrieved by this 
judgment, have preferred the present second appeal. 


The main question that this second appeal raises is one touching the validity 
of the oral transfer of the suit house by Khasim Peeran to his wife in consideration 
of her dower debt. On this question, the preponderance of authority seéms to be 
in favour of the view, that such a transaction isa sale within the meaning of section 54 
of the Transfer of Property Act and will not be valid unless it is accompanied by 
a registered document. . 


The leading case on the subject is Abbas Ali Shikdar v. Karim Baksh Shikdar’, 
which is the foundation of several decisions not only of that Court, but also of 
other High Courts. There one Shikdar made an oral gift ofa portion of his property 
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in favour of his wife, both in satisfaction of her dower debt, and a share she would 
have on his death. . The validity of the gift fell to be considered in the suit. When 
the matter went up in appeal to the High Court, a Bench of that Court regarded 


~. the transaction as a hiba-bil-ewaz of India, though strictly, it was not a Aiba-bil- 


waz, and held that it was a sale governed by the provisions of section 54 of the 
Transfer of Property Act, and not a pure hiba or gift. 


This was followed in Sqtulal Bhattacharjya v. Asiruddin Shaikh! and also in 
- Sartfuddin -Mahammad v. Mohiuddin Mahammad’. 

The same view was adopted by the Patna High Court also. In Mohammad 
Usman v. Amir Mian*, a Bench of that Court held that such’ a transaction was a 
sale, falling within the scope of section 54 of the Transfer of Property Act. This 
principle is affirmed by the Lahore High Court in a number of cases, and it is sufficient 
to refer to two of them, Fateh Ali Shah v. Muhammad Baksh‘ and Gopal Das v. Mst. 
Sakina Bibi*. In Fateh Ali Shah v. Muhammad Baksh*, one Shah Muhammad 
executed a deed, which purported to be a gift to his wife certain of his properties, 
„to which she was to have absolute title, in lieu of her dower debt as well as her right 
of maintenance. The learned Judges’ before whom the matter came up in appeal 
expressed the opinion that though the transaction was described as a gift, it was 
really'a hiba-bil-ewaz, which was tantamount to a sale. This was followed by another 
Bench’of that Court in Gopal Das v. Mst. Sakina Bibi". 


In Zainab Bi v. Jamal Khant, a Bench of the Nagpur High Court held that 
a ‘transfer of immoveable pro by a Muhammadan husband in favour of. his 
wife, in discharge of her dower debt, was a sale and not a pure hiba or gift. 


We may now refer to a decision of our High Court in Bibijanbi v. Hazarath 
Saib”. In that case, under a registered instrument, a Muhammadan husband 
conferred a life-estate on his wife in some.pro in consideration of the latter’s 
dower debt and which had to devolve on her death on his heirs. After her death, 
her grand-daughters claimed that property, under a gift deed from her, on the 

und that under the Shafi school of Muhammadan law, a gift for life could not 
Pe e and, therefore, such a gift should be construed as a gift of an absolute 
estate. Sundara Aiyar and Phillis, JJ., before whom the appeal came on for 
hearing, thought that it was unnecessary to decide that question as in their opinion 
it was not a gift but a sale and, therefore, a life-estate could be conveyed under that 
document. This is what they observe at page 96o: 
Man ag, both by this Court and by other High Courts that a éransfer of 
to a Muhammadan for a term by her husband in consideration of dower must be asa 
sale—sec Sahiba v. G. Atchamma’, Ghulam Mustafa v. Hurmet®, Abbas Ali Shaikdar v. arim Baksh 
Shatkder1® and Baillic’s Digest, . 192. Such a transfer was regarded as unim in 
-em-nissa v. Hasan Khanti. Where saunpthing Erto MULAT a a as we arc 
aware, against the legality of such a transfer.” - F 

A different note was struck in some of the-decisions of the Allahabad High Court, 
though the statement of law contained in earlier rulings of that Court is in accord. 
ance with the principle stated above in Faida Ali v. uząfar Ali1*, Mahmood, J., 
delivering the judgment on behalf of the Bench, held that a transfer of immoveable 
Pory by a Muhammadan husband in favour of his wife in consideration of 

See Aa l ening aie i a right of pre-emption. The same view 
was shared by Sulaiman, C.J., and Banerji, J., in Saiful Bibi yv. Abdul Aziz Khan}, 
The learned Ju decided that transfer of property made in lieu of an existin 
debt in cash would be a transfer for price, so as to bring it within the meaning of 
section 54 of the Transfer of Property Act. 
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_ But im Mit. Kulsum Bibi v. Shiam Sunda: Lal!, a Bench of the same High Court, 
differed from the earlier view and came to the conclusion that a transaction called 
“' hiba-bil-gwaz”’ was not a sale but a gift. The grounds, upon which the learned — 
Judges reached that decision was, that the transaction involved two reciprocal gifts +. 

1) gift of immovable property by the husband in favour of the wife, and (ii) gift by 

c wife of her dower debt in favour of the husband and secondly, in Kamar-un-nissa 
Bibi v. Hussaini Bibi?, the Judicial Committee decided that a transfer of immovable 
a in favour of his wife in discharge of the dower debt was not a sale but 
a 

We shall first refer to the decision of the Judicial Committee in Kamar-un-nisse 

Bibi v. Hussaini Bibi*. In that case, two issues were raised: (i) whether there was 
consideration for the transfer of property and (ii) whether the gift was accompanied 
by delivery of possession of the property. The trial Court held that there was. 
neither consideration for the transfer nor delivery of possession and therefore no 
title passed to the wife. On appeal, the High Court held that though there was 
no consideration for the transaction, the gift was valid, inasmuch as the donee 
was put in possession of the property. On further a l to the Privy Council, 
their Lordships of the Judicial Committee held that je waa valid, both as a gift for 
consideration and also as a pure gift, since the gift was accompanied by delivery 
of property, At page 268 of the report, their Lordships observed that, if the pos- 
session was in conformity with the terms of the gift, that change of pos-—- 
session would be- sufficient to support it,-even without consideration. It is thus 
clear that their Lordships were not considering the question whether the Aiba was 
a sale, and, therefore, required registration, or, was merely a gift. All that their 
Lordships decided was that the transaction was in either way a valid one. Further, 
it must be remembered that this decision was given prior to the enactment of the 
Transfer of Property Act. So, we do not see how this decision can lend any support 
to the view taken by the learned Judges in Mt. Kulsum Bibi v. Shiam Sundar Lal}, 


As regards the ground that the transaction involved two reciprocal gifts, we 
do not think there is any basis for the view. It looks to us that there is only one 
transaction, both the transfer of property and the discharge of the dower debt 
forming parts of the sarhe transaction. In dealing with the question whether it 
involved the reciprocal gifts or was only one transaction, Ameer Ali, in his book 
on Muhammadan Law (4th Edn.), vol. 1, page 162, states : 


that the consideration is present, and that the person will take care to receive it before ing with 
his property and the-law therefore annexeto it the quality ofa sale both with tegird to condition: 
and the n i - 
Tt is thus clear that a transfer of immovable property by a Muhammadan husband 
in favour of his wife for her dower debt does not involve two reciprocal gifts but 
is only one contract. ; 
It is not necessary to refer to the various decisions, which have dealt with this 
uestion and laid down that both the acts form only one transaction and that 
cy do not involve two reciprocal gifts. : 
The ruling of the Allahabad High Court in Mt. Kulsum Bibi v. Shiam Sundar 
Lal, was followed by another Bench of the same Court in Mt. Kulsum Bibi v. Bashir 
Ahmèd?. ` The rédsoning addpted by the learned Judge was in effect the same as 
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in Mt. Kulsum Bibi v. Shiam Sundar Lal+, and it is not therefore necessary to deal 
with it. 

The conflict between the earlier view and the later view of the Allahabad 
High Court was resolved by a Full Bench of the Allahabad High Court in Ghulam 
Abbas v. Razia Begum?. In that case, there is a learned discussion of the subject 
and all the leading cases are collected. The opinion expressed by the Full Bench 
is in conformity with the view prevailing in the High Courts of Calcutta, Patna, 
Lahore, Nagpur, etc. The learned Judges overruled the two Bench decisions of 
the Allahabad High Court in Mt. Kulsum Bibi v. Shiam Sundar Lal! and Mt. Kulsum 
Bibi v. Bashir Ahmed*, It was laid down there that the dower debt, when ascer- 
tained, was a debt the discharge of which will amount to payment of ‘‘price”’ within 
the meaning of section 54 of the Transfer of Property Act, and therefore the 
transfer for consideration of such a debt is a sale, which requires a written instrument 
duly registered. 

We shall now turn to the decision of the Lucknow Court, whose view is similar 
to that taken in Mt. Kulsum Bibi v. Shiam Sundar Lal!, and Mt. Kulsum Bibi v. Bashir 
Ahmed’. We may first refer to the decision of that Court in Bashir Ahmad v. Mst. 

ubatda Khatun*. In that case, the question that arose for consideration was whether 
e transfer of immovable property by a Muhammadan husband in favour of his wife 
in consideration of her dower debt is subject to the right of pre-emption. The 
* learned Judges held that a Muhammadan wife entitled to property under such a 
transaction was not entitled to the right of pre-emption as, in their opinion, the 
transaction was not a sale. This decision is based both on Kamar-un-nissa Bibi v. 
Hussaini Bibi*, and on the dictum that the discharge of the dower debt is not a 
price within the meaning of section 54 of the Transfer of Property Act. According 
to the learned Judges, the claim for a debt, being a ‘‘ chose in action’? no payment 
of money or promise to pay money is involved in the transaction. The learned 
Judges observe thus: ` 
“A claim for a debt isa “ chose in action” and has well-known legal incidents—See v. 
Rotoles, and notes under it in White and Tudor’s Leading cases, Vol. I, page 98, 8th edition. 
does then payment of money or a promise to pay money come in this transaction ? Nowhere.” 
We do not think that we can agree with the learned Judges in their conclusion 
that the discharge of an existing debt, which is an ascertained sum does not amount 
to a price within the meaning of section 54 of the Transfer of Property Act. Suffice 
it to say that, in a number of cases, the expression “price” came to be judicially in- 
terpreted and the opinion expressed by learned Judges in the various cases was that 
the discharge of a pre-existing liability, if it is an ascertained sum is “price” 
within the meaning of section 54 of the Transfer of Property Act. Vide Saiful Bibi 
v. Abdul Aziz Khan* and Madam Pillai v. Badrakali Ammal’. 


In Bashir Ahmad v. Mst. Subaida Khatun*, the learned Judges quote the following 


the property is transferred as dower, or, in lieu of dower” We have only to 
observe that they have overlooked the difference, which is an obvious one. In 
- one case, 1.¢., where the property transferred is by way of dgwer, no question of any 
fixation of price arises because the property itself is given as dower and there is no 
transfer of any property in exchange for a price, whereas in the.other case of dower, 
the property is exchanged for a price. In the latter case, the price is an ascertained 
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sum of money, which was payable to the vendee. The decision Chaudhri Talib 
Ali v. Mst. Kaniz Fatima Begum}, followed the earlier decision in Bashir Ahmed v. 
Mst. Zubaida Khatun*. It may be observed that these two decisions are in 
conflict with some of the earlier rulings of that Court. In this context, we 
may quote the observations of the Judicial Committee of the Privy Council in 
Hitendra Singh v. Maharajadhiraj of Darbhanga’. “Under Muhammadan law, a 
.transfer by way of Aiba-bil-ewaz is treated as a gift.” We may now usefully refer to a 
passage from Baillee’s Digest of Muhammadan law, which is only an abbreviated 
reproduction of Fatwa Alamgiri :_ 

“ Hiba-bil literally, gift for an and it is of two ki a ing as the 
awas or exchange is, or is not, sti ale for at ie tine of he gi ieee ee ake odie 


On these authorities both judicial and textual, we have come to the conclusions 
that the Aiba-btl-ewaz so called in India is a sale within the meaning of section 54 
of the Transfer of Property Act and unless made by a written instrument, duly 
registered, will not convey title to the person, in whose favour such a conveyance 
is made and an oral conveyance of immovable property worth more than Rs. 100 
to the wife by a Muhammadan husband is not valid. 


On behalf of the respondents, Mr. Kuppuswami tried to support the judgment 
of the lower appellate Court that such a transaction is not a sale. The learned 
‘counsel adopted the reasoning of the learned Judges in Mt. Khulsum Bibi v. Shiam 
Sundar Lal* and Khulswn Bibi v. Bashir Ahmad®, and the Lucknow cases, which have 
been referred to. It is not necessary for us to deal with these arguments as we 
have already disposed of the same, while dealing with the decisions in Mt. Kulsum 
Bibi v. Shiam Sundar Lal‘ and the intermediate Allahabad view and the Lucknow 
view. 


In addition Mr. Kuppuswami relied on a decision of this Court in Madam Pillai 
v. Badrakali Ammal®, sccording to the learned counsel, the ruling in Madam Pillai v. 
Badrakali Ammal’, is authority for the proposition that actual payment of money is 
necessary to constitute ‘‘ price ” within the meaning of section 54 of the Transfer of 
Property Act. We do rot think we can agree with this argument. All that is 
laid down in Madam Pillai v. Badrakali Ammal’ is: 

“ Price includes , for if the thi iven i for land consists of goods and not 
money there is Di E Peen ite espe: change ha oie a moo Ea i iR 
6.4.) & transi i of ise of a fi r” dispute v not a sale an 
plier cubidcaapediasadichet 
Far from supporting the contention of the learned counsel, it lays down that price 
can be the dichans of a pre-existing debt. The observations cf the learned Čhief 
Justice at page 617 disposes of this contention of Mr. Kuppuswami : 

7 Now, price has a well-defined meaning. It means money but not necessarily moncy handed 
oe current coin at the time but includes money, which might be already due or might be payable 
in future. 

The ruling in Mahomed Esuph Ravuttan v. Patiamsa Ammal’, is relied on for 
substantiating the contention that hiba-bil-ewaz is not a sale but a gift. We do not 
think there is any scope for this contention because nowhere in the decision is any 
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such statemént of law made. All that was decided there was that a gift for con- 
sideration could be valid even though it was not accompanied by delivery of 
possession of the property. They described such a transaction as a gift for con- 
sideration, which can only mean a sale. The passage in that judgment, which 
was called in aid by Mr. Kuppuswami is this : 

“That in such a case transfer of seitin is unnecessary is clear from the Privy Council case of 
Ranes Khajoorocnissa v. Mst. Roxshan Jehan}, cited for the respondent. The Muhammadan law rules 
relating to sales and exchanges, on which the appellant’s vakil laid much stress have really no 
bearing in a case like this.” ; i f 
We do not think this passage can give rise to the contention that hiba-bil-swaz is 
not a sale within the meaning of the Transfer of Property Act.. There, it was 
decided that though the donee was not put in possession of the property, a valid 
title passed to the donee. That can only be on the basis that it was not a gift 
but a transaction supported by consideration, i.¢., a sale. 


Mr. Kuppuswami next arged that Ameer Ali in his book on Muhammadan 
Law (4th Edn.) at page 713 said that the decision of Mahmood, J., in Faida Ali v. 
M: ar Áli?, is erroneous. The relevant passage at page 71g may be extracted : 

“ When property veyed to a wife, in discharge of the dower debt, there is also no right 
of presumption. Wea a bores is wold to thin pectin tn Gien to enable the Pabani AD aay 

ith the proceeds thereof the dower of his wife, the right of pre-emption comes into operation.” 

At the footnote is added that the decision in Faida Ali v. Muzaffar Ali, ap 
to proceed on a wrong interpretation of the law. In this case, it must be remembered 
that the learned author was dealing with the econ whether a conveyance of 
immoveable Pony in favour of his wife in discharge of dower debt gives rise 
to a right of pre-emption. We are not concerned in this case with the question 
whether such a transaction is subject to the right of pre-emption. So, it is un- 
necessary for us to consider, which of the two views is correct. The reason of the 
learned author for the view that such a transaction is not subject to the right of 
pre-emption is stated in the following words: f 
Sen oe the husband and rice versa do not thereby introduce a stranger among 
Our decision is confined to the question whether it is a sale within the meaning 
of section 54 of the Transfer of Property Act. 


Next reliance was placed by Mr. Kuppuswami on a passage in Mulla’s 
Transfer of Property Act, at page 297 (grd Edn.) Referring to the decisions, 
which have taken the view that such a transaction as involved in this case, is sale 
within the meaning of section 54 of the Transfer of Property Act, the learned 
author remarked thus : ; 

“ But in some cases such a transaction has been held to be a sale on the ground submitted to 
be erroneous) that the extinction of the dower debt is equivalent to the payment of n 
Depi, the high authority of the book and the great respect we have for the learned 
author, we are afraid we cannot agree with the opinion that these decisions are 
_ erroneous. In this context we may refer to a passage at page 305 in the same book. 


“The transaction called the kibe-bil-eoaz of India has been held to be a sale, so thet if the property 
is immovable property of the value of Rs. 100 or upwards, it must be effected by a registered 
instrument.” 


- At this place, the learned autHor does not express any opinion of his. 


In this situation, we have to reject the contention put forward on behalf of 
the respondents. It follows that the view of the lower appellate Court that 
the transaction is valid, despite its not having been evidenced by a registered 
instrument cannot be sustained. Therefore the suit of the plaintiff, so far as it 
claims declaration of his-titie based on the-oral sale in favour of the vendor by her 
husband is concerned, should fail. : 
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But this does not dispose of this appeal. We have next to consider whether 
the order in E. A. No. 617 of 1949 is sustainable, or, has to be vacated. On the 
findings that the plaintiff and his vendor were in possession of the pro through- 
out, i.e., ever since the transfer of the property to the plaintiff’s vendor by Khasim 
Peeran and that the plaintiff and his vendor have remained in possession of the 
property, we do not think that the summary order directing the removal of the 
obstruction, said to have been caused by the plaintiff and the re-delivery of the 
pro is sustainable. We do not understand how the defendants coyld maintain 
an application either under Order 21, rule 97 or Order 21, rule 100 of the Civil 
Procedure Cote. It must be remembered that they were never in possession of 
the suit property. Hence they have no right to maintain an application either 
under Order 21, rule 97 or Order. 21, rule 100, Civil Procedure Code. In this ~ 
view.of the matter, it is unnecessary for us to decide whether even otherwise, E.A. 
No. 617 of 1943 was not liable to be rejected. 


In this second appeal, it is not necessary for us to consider whether the plaintiff 
is entitled to be in possession of the property till the vendor’s dower debt is dis- 
charged and whether the plaintiff has got a possessory lien or not. This question 
may be relevant in other proceedings, i.e., when the defendants seek to dispossess the 
Denes pears Were the order of the District Munsiff in E. A. No. 617 of 1943 

to be vacated with the result that the plaintiff is allowed to retain possession 
af the property till he is dispossessed in other and appropriate proceedings. The 
decrees of the Courts below will be confirmed subject to the deletion of clause 1 
of the trial Court’s decree. In view of the fact that the plaintiff has succeeded 
partially, we think it is desirable that the parties bear their respective costs through- 
out. - $ 


V.S. - ! Lower Court’ s decree confirmed subject to modificatton. 


IN THE HIGH COURT OF JUDICATURE AT. MADRAS. 
Present :—MR. Jusricz Sussa Rao. ~ 


Kumaraswami Padayachi : .. Appellani* 
v. Í : 
Govindaswami Padayachi Respondent. 
Agricelarists Religf Act (IV of 1938), section 9-A—Applicability— Mortgagee in possession under 
i aa laa condition wooed becoine somer if mortgage net redéiamad ilkin fee 
Where a mortgagee is in possession under a unrfructuary mortgage of 1927 containing a condition 
that in case the mortgage debt t redeemed within five mortgagee would became 
the owner, the condition bei k cing cai ie ecntly oÈ ba z ion after 


Agriculturists Relief will directly apply to the case. The animus of the 
i as vendee, is not the decisive factor for the applicato of 


. Appeal against the order of the Court of the Subordinate Judge, Mayuram 
dated 7th October, 1949, in A. S. No. 75 of 1949, preferred al the order of 
the District Munsiff’s Court, Mayuram, in O. P. No. 9 of 1949. 


T. S. Krishnamurthi Ayyar for Appellant. oe 


T. S. Kuppuswami Ayyar for Respondent. 
The Court delivered the following . 

UDGMENT.—The only question in this second a is whether section g-A 
of Madras Agriculturists Relief Act (IV of 1 38 applies to the transaction 
in question. The scheduled properties were ctuarily mortgaged on 5th 
June, 1927, in favour of the respondent’s father for a sum of Ra. 500. There was 
a condition in the document that in case the mortgage debt was not redeemed 
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within five years, the mortgagee would become the owner. The mortgagor treating 
that condition as a clog on the equity of redemption applied for redemption after 
depositing the proportionate amount under section 9-A of the Act. Both the 
Courts found that A condition was a clog on the equity of redemption and there- 
fore the creditor continued to be in possession only as mortgagee. On that finding 
the provisions of section 9-A of the Act directly applies: Section g-A reads : 
Nee eee tay n ARE A ad at an time before tember, 1947, and 
the mo is in possession of Pepe watiesrcl e reree all be ge 
redeem the property notwithstanding that the time, if any, fixed in the mortgage for redeeming the 
mortgage has not arrived.” ; 
The learned counsel for the mortgagee contended that whatever might be the 
legal effect of the document he was in possession only after the expiry of five years 
not in his capacity as mortgagee but only in his capacity as vendee. His animus 
is the not decisive factor for the application of the provisions of section 9-A. If 
he was a usufructuary mortgagee and was in possession of the property morem 
to him the provisions of section g-A are attracted. The Courts found—and it 
cannot be disputed—that notwithstanding the aforesaid conditions he continued 
to be a mortgagee and he was in possession in his capacity only as mortgagee. 
Section g-A therefore applies and the decision of the Courts below is correct. There 
is no dispute with regard to the correctness of the amount. 


In the result, the second appeal fails and is dismissed with costs. No leave. 
V.S. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Jusrice BASHEER AHMED SAYEED. 
Sanga Thevar .. Appellani* 
D. 
Thanukodi Ammal and others .. Respondents. 
fic Redigf Act (I of 1877), sections 27 (4) and 24 (b)—Suits for petformance— Neas- 
j kar andoy orms kis pari of the 


; ad 
remedy. 


According to section 27 (b) of the Specific Relief Act, the conditions to be satisfied are that the 
plaintiff must prove that the t was not a purchaser for valuc, that he had not 
purchased it in good faith and that notice of the original contract. These cannot be spelled 
out from an averment in the plaint that the ent purchaser had fraudulently suppressed tho 
sale deed in favour of the plaintiff and it would not be a sufficient compliance with the requirements- 
of section 27. K 

Burts, there'ahould be a specific allegation in cases of suits for specific performance that the 

siking for the equitable relief has been ready and willing to perform his part of the contract. 
Wek a pair falls © cake the Aecematy allegati he could sol be allowed D encd ie aces. 
by letting oral evidence on all such allegations. 

Where it is found that in pursuance of an oral agreement to sell the vendor had executed the 
document of sele but it had not been registered, the remedy of the vendee is to ask for the enforce- 
ment of the registration of the document and not to ask for enforcing the original contract which 
had in fact become executed or performed. o, 

Apa, against:the order of the Court of the Subordinate Judge, Dindigul, 
dated 26th March, 1948, in A.S. No. 100 of 1948, preferred against the decree of 


the Court of the District Munsif, Periyakulam, in O.S. Nc. 295 of 1947, dated roth 
July, 1948. : 
K. V. Srinivasa Ayyar for Appellant. 
T. V. Gopalakrishnan for Respondent. i 
The Court delivered the following 


Jupoment.—The second defendant in the suit is the appellant before me 
The respondent filed the suit in the District Munsif’s Court for enforcing a contract. 


7A A. O. No...538 of 1949. `, 8th January, 1959: 


I) SANGA THEVAR 9. THANUKODI AMMAL (Basheer Ahamed Sayeed, 7.). far 


for sale of a house by the first defendant. The suit was for specific perfomance 
and the contract was an oral one ; but subsequent to that oral contract, there was 
a sale deed executed but was not registered, owing to certain machinations, which 
are alleged against the appellant.- The learned District Munsif dismissed the suit 
on the ground that the contract alleged, on the basis of which specific performance 
was claimed, was not true and was not proved. A further question also arose 
in the suit as to whether this appellant, who was the second defendant in the lower 
Court and who had purchased the property from the first defendant, had notice 
of the contract between the plaintiff and the first defendant and whether he was 
entitled to retain the property purchased by him. On this, the learned District 
Munsif gave a finding against the plaintiff. The plaintiff, thereupon, preferred 
an appeal before the learned Subordinate Judge, who held that there was a valid 
contract between the first defendant and the plaintiff in respect of the sale of the 
perty in question. But, on the second point he felt that the learned District 
Munaif had not applied his mind as to whether the appellant was a. purchaser 
without notice and, therefore, remanded the suit for further trial and disposal. 
Against this remand order, the second defendant has preferred this appeal. 


The first point raised by the appellant is that so far as he was concerned, neces- 
sary averments in the plaint havenot been made that he was a purchaser with notice 
of the contract between the plaintiff and the first defendant or that he had not 
paid value in good faith for the property purchased from the first defendant and that 
section 27 (6) of the Specific Relief Act has not been complied with. Therefore, 
his contention is that the plaintiff was not entitled to any relief agamst him in the 
absence of such averments in the plaint and in the absence of proof of the same. 
On this point, the learned counsel br the ndent has pointed out the averments 
contained in paragraph 9 of the plaint and would urge that that paragraph is a 
sufficient answer to the complaint of the learned counsel for the appellant in that 
it has been that the second defendant had notice of the sale, and that he 
was not a p for value in good faith. I do not think that the averments 
in paragraph g of the plaint could be construed to contain all that the learned counsel 
for the respondent would urge to contain. That pa ph is simply a complaint 
against the defendant for having suppressed the sale deed said to have been executed 
by the first defendant in favour of the plaintiff, and it does not, m my opinion, 
comply in terms with the conditions that have to be alleged and proved under 
section 27 (b) of the Specific Relief Act. Section 27 (b) would say that except as 
otherwise provided by this chapter, specific performance of a contract may be 
enforced against any other person claiming under him by a title arising subsequent 
to the contract, except a transferee for value, who has paid his money in good 
faith and without notice of the original contract. According to sub-clause Mi 
of section 27, the conditions to be satisfied are that the plaintiff must prove that the 
second defendant purchaser was not a purchaser for value, that he had not purchased 
it in good faith and that he had novice of the original contract. These allegations. 
cannot be spelled out of paragraph 9 of the plaint. In substance, the averment 
in h g of the plaint is only to the effect that the second defendant had 
fraudulently suppressed the sale deed and that, therefore, the plaintiff was entitled 
to have a sale made to her and possession of the property seer d to her by her 
enforcing the right of specific performance against all the defendants. I do not 
think, as already observed, that this could be said to be sufficient compliance with 
the requirements of section 27 of the Specific Relief Act. There is, therefore, much 
force in the contention of the learned counsel for the appellant, in that the pleading 
is defective and, on this issue alone, the suit ought not to have been remanded 
but the decree of the lower Court should have been confirmed. 


The next point raised by the learned counsel for the appellant is that the action. 
brought about by the plaintiff being one in equity, it was incumbent upon the 
plaintiff to have made-allegations-im- the- plaint- to-the effect. that- she was ready- 
and willing to perform her part of the contract otz., to pay the sum of Rs. 1,000 
and take over the-property on execution of the sale deed either by the first defendant 
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or, in default by him, by the Court on his behalf. A perusal of the various para- 
graphs of the plaint does not disclose that any such allegation cr averment has 
been made in the plaint. The only part of the plaint on which the learned counsel 
for the respondent could lay his finger for his contention that such an averment 
has been made is the prayer, wherein it is stated that a decree for specific performance . 
may be passed as against all the. defendants, directing their executing a sale deed 
-of the undermentioned property for Rs. 1,000 at their cost and delivery of possession 
«of the property. I do not think that this prayer can be said to be the kind of àlle- 
gation or averment that is required in cases where the plaintiffs require equity to 
be done to them. The principle that parties, who seek equity must do equity 
themselves, meaning thereby that plaintiffs, who go to Court for enforceing their 
equitable claims against defendants must themselves express in unmistakable terms 
their readiness and willingness to perform their contract cannot be said to have been 
‘complied with in the form in which the prayer is couched in the plaint by the plaintiff 
‘in the suit. It is true that this principle has not been embodied in the form of a 
section in the Specific Relief Act but so much can be easily gathered from section 
24 (b) of the Specific Relief Act, which provides that specific performances ofa 
‘contract cannot be enforced in favour of a person, who has become incapable by 
performing or violates any essential term of the contract that in his part remains 
to be performed. It has been held by Courts in India as well as in England that 
‘the law of specific performance in this country has been based on the equitable 
principle that obtains in England and that in England it is a rule of practice, which 
is very esséntialand necessary to be observed viz., that plaintiffs who seek to enforce 
‘equitable relief should themselves do equity and nothing should remain on their 
part unfulfilled, which they are themselves bound under the contract to fulfil or 
perform. 

Both counsels in this appel have invited my attention to the decision of the 
Privy Council in Ardeshir H. Mama v. Flora Sasoon! where it has been laid down, that 
‘the rule of equity in question is the same in India as in England and that, therefore, 
it is an essential condition that the party, who seeks equitable relief should also 
do equity. On the facts of this case and in the absence of any averment or alle- 
‘gation to the effect that the plaintiff was ready and willing vey the sum of Rs. 1,000, 
-which was the consideration agreed to between the first defendant and the plaintiff 
for the zale of the property in question, I do not think that the Court was justified 
in coming to the conclusion that the decree of the lower Court was wrong and, 
.on that ground to have remanded the suit for further trial and disposal. 


The learned Subordinate Judge instead of appreciating this complete omission 
-of the averment, which is an essential condition for any suit for specific performance, 
‘has sought to l out from the evidence that there was an offer of readiness and 
-willingness on the part of the plaintiff to pay the sum of Rs. 1,000 and thereby per- 
form her part of the contract. I do not think in the face of the decisions of this Court 
it was open to the learned Subordinate Judge to have inferred such readi- 
ness and willingness on the part of the plaintiff from the evidence that has been let 
‘in during the course of the trial. It cannot be said that when the party has 
failed to make the necessary averments or a tions in the plaint, he could 
.be allowed to make abe defects by evidence and much less would it be reasonable 
‘to say that in cases like this where equitable relief is sought, the party should be 
-allowed to remedy defects by letting in oral evidence on all allegations which he 
‘has failed to state in the plamnt itself. The decisions in Arjuna Mudalias v, Lakshmi 
-Ammal* and Dau Alakram v. Kulwantin Rai?, are in point and they lay down the 
rule that there should be a specific allegation in cases for specific performance that 
.a party has been ready and willing to perform his part of the contract, and such 
not being the case m the present suit, I do not think that the suit could be sustained 
atal. If the suit could not be sustained on this ground, much less could an order 


-of remand be sustained. 


1. (1928) MLJ. 529 at 2T.R. 55 g. (1 8) 2 M.LJ. 271. 
I.A. g60: TLR. 52 Bom. 597 (P.G). 3. ree (1950) Nag. 386. 
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The further point that arises in this case is that on the evidence éven if it were 
o be held that the oral contract had been proved, the parties having proceeded 
o a further stage, viz., that the document of sale itstlf had been executed between the 
urst defendant and the plaintiff and when the evidence ‘further shows. that that 
locument of sale which was tendered for ae tion according to some of the 
vitness and which was not registered was in the possession of P.W. 8, the remedy 
hat was then open in such circumstances to the plaintiff was to have sought'enforce- 
nent of the registration of the document and not to have-proceeded to the Court 
‘or enforcing the original contract which had according to her own witnesses taken 
the shape of a definite document execyted by the first defendant in her favour. 
This contention has been rightly raised by the Jearned Counsel for the appellant 
and I should think there is considerable force in this contention. When once in 
pursuance of the contract which is alleged to have been oral, a document came 
into existence and that the document went to the extent of being presented to the 
a eater officer for being registered and was not de agers for some reason or 
other, it follows that there was no further contract to be enforced. The contract 
had in fact become executed by reason of the execution of the sale deed so that on 
this ground also the plaintiff was bound to be non-suited. There was nothing 
more for the first defendant to do if the evidence of the plaintiff’s witnesses was - 
taken to be true, he having executed a document and if the document had gone 
out of the reach of the plaintiff, it was open to the plaintiff to have compelled its ` 
production from P.W..8 and to have taken adequate remedies for enforcing her 
rights by the registration of this document instead of proceeding to Court to enforce 
the oral contract, which had become performed so far as the first defendant was 
concerned. Even from this aspect of the case, I dò not think the learned Subordi- 
nate Judge was correct in having sèt asidé the decree of the trial Court and then 
reman the suit. Qn all these grounds, I am of the’ opinion that the decision 
taken by the learned Subordinate Judge to remand the suit was not correct and his 
order of remand is therefore set aisde. ` 


The result would be that the decree of the first Court will stand confirmed 
and this appeal is allowed. The appellant will have bis costs both in the Court 
below and in this Court. ae 


Leave refused. : J . 
V.S. f roms —-_ .. >o, - Appeal-allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. l 
Present :—MR. Justro MACK, AND MR. Justice RAMASWAMI GounDER. 
Krishnan Naidu . . 3 y Appellant.* 
f (Prisoner). 


Criminal Procedure Cade (V , sections 296 and indar ed and ckarges—Principles— 
Spitting w cf car Prapratna re A eee = 


charge of murder, sD. D Via : 
Held, such splitting up was erroneous.- The proper course for the trial Court was to have 
ha 


altered the the father also after notice to ane under section 302 or better still to have 

framed alternative under sections go2 and 201, Indian Penal Code against both the 

keeping the original accusation made ‘the i igati ce -intact for dnie aadel 
tion, Asan the facts alleged by the prosecution it was doub "offence ~ they will 


- © Refeîrëd Trial No. 50 of T951. 
(Cr). Appeal No. 387-0f 1951r.: 
79 


oes "8th November, 1951. 
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Trial referred by the Additional Sessions Judge, Salem Division for confi 
mation of the sentence of death passed upon the said prisoner in C.C, No. 44 of 195 
on and August, 1951, and appeal by the said prisoner. 


V. L. Ethiraj and K. Narayanaswami Mudaliar for Appellant. 
The Public Prosecutor (V. T. Rangaswami Aiyangar) for the State. 
The Judgment of the Court was delivered by 


Mack, #—Appellant aged 19, the son of Rangappa Naicker, has bee 
found guilty under section 302, Indian Penal Code of the murder of a young woma” 
Chittliammal aged about 16 and sentenced to death. i 


The facts of this case are remarkable. The police originally laid a charge- 
sheet against the father Rangappa Naicker, as A-1 and the son, the present appellant 
as A-2, it would ap , under section 302 read with section 34, Indian Penal Code 
The committing Maraite on some unusual evidence in the case framed a charge 
of murder only against the son, and a ¢ under section 201, Indian Penal Gace 
read with section 511, Indian Penal Code t.e., for attempting to dispose of the 
murdered corpse against the father. In the Sessions Court, the case was split up 
into two and the learned Sessions Judge has tried the appellant separately on the 
charge of murder, it would appear, in view of the Full Bench decision of this Court 
In re Seraje Narayana Bhatia’. The trial Court judgment makes no reference at all 
to the fact that the father had also been charge-sheeted, and that the case was split 
up on this manner. A perusal of it leaves one in doubt and speculation as to the 
position of the father, whose absence either from the witness box or the dock, on 
the evidence admitted in the case, is otherwise quite inexplicable. Mr. Netto of 
the Salem Bar, who appeared in the trial Court and was present here to assist Mr. 
Ethiraj for the appellant, has clarified an obscure position. The learned Sessions 
Judge should, when he splits up cases in this manner, make reference to it in his 
judgment. 

The facts of this strange case according to the prosecution are these. The 
corpse of Chittliammal was found in the field of Rangappa Naicker, accordin 
to the official plan about 300 yards from Kondireddipatti village, where he ved 
She had been stabbed through the heart, the only fatal injury on her. She also 
had six abrasions or contusions, 4 in the chest and abdominal region, one on the 
forehead and one on the right knee. They are all simple injuries pomting to some 

le, which preceded the fatal stab injury 24” deep in the chest, which pierced 
the heart. j 

Rangappa Naicker himself had arranged for the marriage of this girl 
to his nephew P.W. 3 a few years before the offence and constructed a house for 
them to live in near bis own. P.W. 3 left the village some time before this murder 
and Rangappa Naicker is said to have kept Chittiliammal as his concubine with 
whom his son also got infatuated and was having illicit intimacy. The only witness, 
who deposes to the existence of this alleged amorous rivalry between the father 
and the son is rather ely the village magistrate of Kondireddipatti, Munuswami 
Naidu (P.W. 4) who lived in another village Anetheripatti about a mile from the 
scene of offence. The burden of the defence, which may be anticipated here, is 
that false evidence has been given and concocted by this village magistrate, who 
was a family enemy. . 

The evidence of the village magistrate Munuswami Naidu is that at 10 p.w. 
on Sunday, the 22nd of October 1950, one Chinnappa Naicken (P.W. 1), a resident 
of another hamlet CGhinnampatti, which, according to the official plan is 300 yards 
from Kondireddipatti in the po et direction to the scene of offence or altogether 
600 from the scene of offence, came to him with a complaint, Exhibit P-1, 
which he took down. According to Exhibit P-1, P.W. 1 and one boochadan (P.W. 7) 
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card a noise in the field of Rangappa Naicker and on running to sec, encountered 
angappa Naicker and his son there the latter with a knife in his hand. Rangappa 
dai told him that his son Krishnan had stabbed Chittliammal, begged him not 
) disclose anything and asked him, P.W. 7 and three other named persons, who 
ave not been examined including one Oor Naicker (P.W. 8) to help in cremating 
1e body secretly. He refused and reported the matter to the village magistrate, 
tho says he went with P.W. 1 and on the way met Oor Naicker and others, the 
atter coming from the direction of the scene of offence, Rangappa Naicker- himself 


ad his son. He says Rangappa Naicker on bended knees him to save his 
on, wko had stabbed Chittliammal, not to report the matter and allow the body to be 
ournt. pa Naicker himself, according to the village magistrate’s evidence, 
ook him an wed ‘him Chittliammal’s corpse about 40 from a channel 


a his field. After inspecting it he wrote the report Exhibit P-1 incorporating 
hese facts, timed at 11 p.w. and despatched it to the authorities. This did not 
each Mathur Police station four miles away till 6 asa. The Sub-Inspector reached. 
he village at 9 A.u. and held the inquest, at which the village magistrate Munuswami 
a himself was a panchayatdar. At the inquest, he says he examined P.Ws. 1, 
7 and 8. MA : 


There was one cye witness to the actual stabbing, Ramaswami Moopan 
P.W. 2), who was not examined by the Police till the Wednesday. He and no 
less than three other important witnesses P.Ws. 3, 7 and 8 at the Sessions trial 
11 went back on their depositions in the committing Court and were permitted to 
>e treated as hostile, their former depositions being exhibited under section 288, 
Sriminal Procedure Code. The learned Sessions Judge was in error when in ee 
raph 5 of his judgment he stated that P.W. 6 had also turned hostile. He is 
L witness of Kondireddipatti, who sayshe ran witha crowd to the scene and there 
Xangappa Naicker asked him and three others to help burn the corpse. He refused 


it first but was ed to join in ing the corpse out of ppa Naicker’s 
ield into a neighbouring groundnut field. - Then they heard the vi istrate 
vas coming and put the corpse back into its original place. The earth up 


rom where the corpse was lying in Rangappa Naicker’s field was found on chemical 
alysis to be stained with human Plead: and no attempt was made at any time 
o obliterate these traces. Though P.W..6’s deposition in the lower Court was not 
narked under section 288, Criminal Procedure Code, and no permission was given 
o treat him as hostile, in cross-examimation he admitted that the village magistrate 
‘ollected the witnesses in the village and paid for all his'food and bus expenses in 
oming to Court. Š 

In order to establish enmity between the village `magistrate and Rangappa 
Naicker’s family, much has been made of the fact that this village magistrate was 
ı prosecution witness in a murder case against Rangappa Naicker in 1949 in which 
1¢ was acquitted. The village magistrate explained that he was examined merely 
s an official witness, who had sent up the first rt. More relevant and ee 
s a petition Exhibit D-3 written by the appelait himself on behalf of a e 
nenial, one Raman, dated 21st August, 1950 to the Sub-Collector complaining 
hat the village magistrate had not paid kahe salary for July after obtaining 
is acquittance. - 

The only important witness, who has not resiled at, the Sessions trial is 
>W. 1, the first informant to the village magistrate from whom he recorded Exhibit 
>-1, But he has given evidence so astonishing in fundamentals as to make it entirely 
menial rae c evidence he gave in the Sessions Court was that at night meal 
ime while he was ing in the street in front of his house, he heard a woman’s 
hrieks coming from the direction of Rangappa Naicker’s field and ran with P.W. 7 
nd others towards the place. He said that Rangappa Naicker’s field was about 
. furlong from the place where they were talking. This witness lived in Chinnam- 
atti no keas than 600 yards from Rangappa Naicker’s field. How he could 
ave heard any cries from there of a woman re ing passes comprehension. He 
robably went along with the large crowd, which gathered in Rangappa Naickers™ 
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field some time after this rourder. He then went on to corroborate what he saic 
in Exhibit P-1 in which however he gave the time at which he heard the cry o 
“ Ayyo, I am dead ” at-about-10 p.m. Another very improbable feature in hi 
ee is that when he found Rangappa Naicker and the appellant at the scen: 
of offence, the appellant still had a knife or “‘soori kathi ” in his hardd. ` a 


Now the evidence that this witness was permitted to give at the Session: 
trial arid’ also the evidence of the'village magistrate that Rangappa Naicker told 
him that his son had stabbed Chittliammal is legally inadmissible in a trial againse 
the son himself without the father appearing as a witness. It is hearsay evidence 
of a dangerous character and wholly and’ y inadmissible. The learned Session: 
Judge merely made a note of the objeption taken but‘allowed the evidence to go in. 
Had the father been on joint trial along with his son, the official complaint Exhibit 
P-1 made by P.W. 1 to the village magistrate and also the extraordinary request 
made by the father'for his assistance in cremating the body, would have 
legally admissible. The result of the splitting up of this case has been that all that 
the father is alleged to have said fastening responsibility on the son is totally in- 
admissible without his bemg examined as a witness himself. The learned Sessions 
Judge has based the conviction of the appellant mainly on P.W. 2’s lower Court 

eposition Exhibit P-2. This is, no doubt- under settion 288, Criminal Procedure 
Code substantive evidence in case: `~ This-witness lives in Kondireddipatti.. His 
evidence was that on that sunday he was following from his village Rangappa 
Naicker and Chittliammal, the former aati g a tiffin carrier. -Briefty his, story 
is that the present appellant crossed him struck a blow on Chittliammal’s 
cheek, the tiffin carrier dropped down and she cried out °‘ Ayyo, appa ” and then 
the appellant stabbed: her in the chest with. a knife. Rangappa Naicker then 
questioned his son. Father and son together came near the corpse and people 
came shoutting. He waited and also heard Ażņ tell the persons that his son stabbed 
Chittliammal and them to arrange’ for the cremation of the corpse imme- 
diately. He also saw P.W. 6 and others lifting the co and he then went away 
to his field. He admitted even in the lower Court that he was cultivating the 
lands of the village magistrate on lease this ,„ but wholly denied a suggestion 
that he was deposing falsely at the instance of the village magistrate. In the Saias 
Court, he AE an entirely different version saying that about 10 p.m. while on his 
way to his fields with some coolies he heard a hue and cry and the deceased Chittli- 
ammal came running from a depression, staggered and fell down close to him. 
He hastened away to his fields with his coolies. Even in examination-in-chief 
he deposed that the village magistrate tutored him, to say that the woman was 
carrying food in a tiffin carrier and the rest of the version he gave in the committing 
court. He admitted that the whole of his lower Court deposition was false and 
pleaded that he gave it on being tutored by the, village magistrate. . 


The next witness, who -resiled is Rangappa Naicker’s nephew (P.W. 3), 
who in the committing court deposed that his uncle got Chittliammal married to 
him but as he kept her as his own concubine, he left the village. In the Sessions 
Court, he merely says he went to his own village as he fell ill. 


An extraordinary feature of this case is that the only witness, who deposes 
to the appellant also being on terms of illcit intimacy with Chittliammal is the 
village magistrate himself. His evidence that the father Rangappa Naicker was 
keeping Ei is strodgly corroborated by the evidence of P.W. 3 in the committin 
Court, but the valege jaan: Sone the only witness examined, who depo 
that the father and son were ri urs of this girl. The village magistrate 
in thé witness box admitted bath is evidence was'purely hearsay. It is strange 
that he was the only person- in the locality, who came forward to depose in this 
manner. f i 

Tho nert witness, who has resiled, is P.W. 7 who, according to P.W. 1, 
ran with him to Rangappa Naicker’s field on hearing a woman’s shrieks. The 
evidence he gave in the Seon Court was that there was a hue and cry to the 
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west of his village of Chennampatti, and that the village magistrate came and took 
him, P.W. 1 and some others. They went and saw the body but he declined to go 
near it in fear and went home. In his lower Court deposition, Exhibit P-5 he says 
he and P.W. 1 went together from Chennampatti on hearing cries to the west of 
their village, that they met A-1 and A-2, that A-1 told them the-girl was stabbed 
and that they may report to the village magistrate. Very significantly, P.W. 2 
did not say there that A-1 said that A-2 stabbed her. He further said that the 
appellant was also near the corpse. He ran home out of fear and then later on the 

magistrate came and he and others accompanied him to the scene of offence. 
He then said that Rangappa Naicker wanted the corpse burnt but that the villa 
magistrate did not agree. At no stage of his evidence in the lower Court, did he 
corroborate the village magistrate or P.W. 1 in any suggestion that it was the 
appellant who stabbed the woman. 

The last witness, who resiled, is P.W. 8 named Chinnappa Naicker, who 
claims to be the Oor Naicker referred to supra. All he said in fis lower Court 
deposition Exhibit P-6 is that he went with vi magistrate, P.W. 1 and also 
strangely enough the eye witness P.W: 2 and saw Chittliammal’s corpse in Rangappa 
Naicker’s field. All he deposed to was that Rangappa Naicker and the ap t 
were there and that Chittliammal had a stab in her chest. He was treated as 
hostile because in the Sessions Court he did not say that when they went near the 
dead body, Rangappa Naicker and his son were there. 


The wholesale resiling of these witnesses in the Sessions Court is an 
extraordinary feature of this case. It is capable of more than one explanation. 
It may be due to their being tutored to give testimony, in a false twist given to 
this case by the village magistrate or to their having been gained over by Rangappa 
Naicker. There is a third reason which, we think, is more likely and that is that these 
witnesses after this case was split up and a case of murder was concentrated only 
on the present appellant, decided to give it no support at all. We are not prepared 
to say that they have deposed in the circumstances in all respects truly in the com- 
mitting court and falsely in the Sessions Court. 

It is very unfortunate that the case as originally laid by the police was 
apie up in this manner into two separate trials. Mr. Ethiraj and the learned Public 

secutor both agree that if the father and the son had been both tried together 
on charges under section 302, Indian Penal Code there would have been no mis- 
joinder at all. In the Full Bench decision in In re Ssraje Narayana Bhatia’ there 
was a scparate charge framed against three persons for causing the disappearance 
of a murdered corpse who had nothing to de with the murder itself. That Full 
Bench decision was on a reference made by Horwill, J. and myself and was occasion- 
ed by a difference of opinion between us. The view I then took and with the 
oe respect to which I still incline is that m cases, in which the disposal of the 

dy is done by one of the persons directly charged with murder, the persons who 
pare him to dispose of the body, knowing he was the murderer, can be tried together 
with him, regarding murder and the disposal of the body as offences in the course 
cof the same transaction under section 239 (d), Criminal Procedure Code though 
-where disposal of a murdered corpse is done by persons, none of whom had any 
connection with the murder, then they should be tried separately. In our opinion 
and in this both Mr. Ethiraj and the learned Public Prosecutor agree, the Full 
Bench were dealing with the facts of a peculiar case as is clear from the following 
observation they made: 

“ Obviously no general rule can be laid down as to when different offences can be said to 
Shave been committed in the course of the same transaction. The question when it arises must 
he determined on the facts of the particular case.” ` 
If the learned Sessions Judge splits up this case on the ma of this decision, all 
we can say is that he misapplied it. It was open to him after notice to the father 
to have altered the charge against the father also under section 302, Indian Penal 
Code or better still to have framed what we consider to have been proper charges 
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on the facts alleged by the prosecution, viz., alternative charges under section 302 
and 201, Indian Penal Code against both the accused, keeping the original accu- 
sation made by the investigating police intact for a single judicial determination. 
On the peculiar facts in this case as alleged by the prosecution, it was clearly doubt- 
ful which offences they will constitute and the procedure of alternative charges 
was fully justified under section 236, Criminal Procedure Code. Mr. Ethiraj 
and the learned Public Prosecutor agree that if this had been done, there would 
have been no misjoinder at all. A superficial reading of the Full Bench decision 
appears to have engendered an erroneous view that an offence under section 201, 
Indian Penal Code can in no circumstances be tried along with section 302, Indian 
Penal Code. It is perfectly open to a court to convict an accused charged of 
murder under section 302, Indian Penal Code of an offence only under section 201, 
Indian Penal Code without even framing any separate charge under the latter 
section, This has been recognised in the Full Bench decision itself following the 
Privy Council decision Begu v. King Emperor}. 


We have carefully considered whether in this case there should be a 
retrial of the appellant along with his father, This cannot now be done without 
notice to the father. The only legal evidence against the son is the retracted evi- 
dence of the only eye-witness P.W. 2 and his lower court deposition admissible 
under section 288, Criminal Procedure Code. The evidence of P.W. 1 that he 
was standing with aknife in his hand with his father by the a ag lad ili ald 
incredible. The legally admissible evidence against the appellant in the present 
case is quite insufficient to warrant a conviction. We have also decided that it is 
insufficient to justify even a retrial along with his father. We do not desire to 
express any opinion here about the truth or falsity of the evidence of the village 
magistrate P.W. 4 in view of the case pending aginst the father Rangappa Naicker 
on the charge under section 201, Indian Penal Code read with section 511, Indian 
Penal Code in respect of which he has been committed, which must take its course. 
Without the father appearing before us in the capacity of either witness or accused, 
we do not feel justified also in ressing any opinion. This is the unfortunate 
result of the bisection of the case and the Police accusation with the evidence against 
the son forced into the narrow groove of the first complaint and report made by the 
village magistrate in this case. With these observations, we allow the appeal, 
acquit the appellant and direct him to be set at liberty, 


V.P.S. =i Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice BASHEER AHMED SAYEED. 


B.-A. Woodman .. Petitioner.* 
v. 
Mrs. Regina Rajan .. Respondent. 


Madras Buildings (Lease and Rent Control) Amendment Act (VILI of 1951), sections 7 (3-A), 12-B, 18 
and 20—Retrospective effect of—Proceedings finding before Courts within meaning of section 20. 
In between the filing of an execution application by a landlady for eviction of the tenan inst 
whom an order for eviction had been made, and the expiry of the time granted for delivery of por: 
smion, Act VIII of 1951 came into force on 1st May, 1951. On the question whether the tenant 
who belonged to an esential service could not be evicted in view of section 7 (g-A) of the Amended 
Act and whether the new Act has retrospective effect so as to affect the ination of the 
question, 

in view of the retrospective effect of Act VIII of 1951, and the protection that has been 
afford m Bie imanit by tesson ee virtue of the powers vested in the Hi 


Court, it would be in the interests of justice the orders of the: Rent Controller and of the 
Civil Court in execution be declared to be slira vives. 


I. (1925) 48 M.L.J. 643 : L-R. 52 LA.1gt: I.L.R. 6 Lah. 226 (P.C). 
*C. R. P.-No. 1936 of i951. -5 agrd January, 1952. 
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. Petition under section 12 (b) of Act VIII of 1951, preferred to the High Court 
to revise the order of the City Cjvil Court, Madras, dated gth July 1951 in E.A. 
No. 1772 of 1951 in E.P. No. 862 of 1951 in L. Dis. No. 4915 H.R.C. No. 1950. 

„M. Chinappan Nair for Petitioner. 
V. Surasham and P. M. V. Srinivasan for Respondent. 
‘The Court delivered the following i 


JoupGMENT.—This Civil Revisilon Petition is against the order of the learned 
City Civil Judge in E.A. No. 1772 of 1951 -in E.P. No. 862 of 1951 in L. 
Dis. No. 4315 H.R.C. 1950. ' 


The petitioner is the tenant peer whom an order for eviction was 
‘by the Rent Controller on the 7th September, 1950. The order is in the following 
‘terms : 

“ Petitioner advocate. Respondent in person. consent respondent is gi time for 
vacating till the ok March, 1951. Eviction is spa A i 
It ires a further extension of time for vacating and delivery of possession was 
given till the 26th May 1951. This extension of time was given on 12th April 
1951 by the City Civil Court. It was obviously given when the landlady filed 
an execution application on the 21st March, 1951: In between the filing of the 
execution application and the expiry of the extended time for delivery of possession, 
a new legislation riz., Act VIII of 1951 came into force on the Ist May, 1951. That 
Act amended the original Act XV of 1946 as amended by further Acts. By the 
amendment of 1951 several new provisions were added to the existing Act. The 
relevant provisions which are material to this petition are those relating to section 
7 (3-A), section 12-B, section 18 and section 20. Under section 7 (3-A) it was 
provided that no order for eviction shall be passed under sub-section (3) (1) against 
any tenant who is engaged in any ye al ee or class of employment notified 
by the State Government as an essential service for the purpose of this sub-section, 
unless the landlord is himself engaged in any employment or class of employment 
which has been so‘notified. In this case it is common ground that the petitioner 
is engaged in an employment notified by the State Government as an essential 
‘service, he being employed in the High Court as.a sergeant of the High Court. 
‘The next section that is relevant is the one contained in section 12-B which gives 
the High Court and the District Court power to revise, on the application of any 
aggrieved party, any order or proceedings taken under the Act by the 
authority, either the Rent Controller or the executing authority. There is an 
Explanation to this section which is also very relevant for the purpose of this 
petition and that Explanation reads : ; f 

“ The jurisdiction of the High Court or District Court under this section shall extend also to ° 
orders passed on proceedings taken at any time within six months before the commencement of the 
“Madras Buildings (Lease and Rent Control) Amending Act, 1951.” 
The next section which is relevant is section 18 but I do not thmk J need extract 
it here ; but the more important section that is very material is the one enacted 
as section 20 which is to the following effect : - 

“ Any rule or order made or deemed or purporting to have been made, any decision or direction 
given ar deemed or purporting to have been given, any noticfication immed or deemed or i 


to have been issued, any action or yl aa at sel ih feat Dao pe or 
done or deemed or purporting to have been done, ..... deemed to be a rule 
or order made, decision or direction isucd, action or proceeding taken, or thing 


When E.P. No. 862 of 1951 was roe before the executing Court the tenant 
put im a petition E.A. No. ‘1.772 of 1951 on the r6th May, 1951 praying that the 
‘Court may be pleased to cancel the warrant issued in E.A. No. 862 of 1951 on the 
‘ground that no order of eviction should be passed against him by virtue of the new 
‘provision under section 7 (3-A). His contention was that on a proper interpre- 
tation of section 7 (1) wherein it was stated that a tenant shall not be evicted whether 
in execution of a decree or otherwise except in accordance with the provisons 
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this section and while section 7 (3-A) stated that no order for eviction shall be 
passed under sub-section (3) against any tenant who has been notified by the State 
Government to be employed in an essential service, the order was inexecutable 
as inst him and therefore the warrant should be cancelled. The learned City 
Civil Judge took the view that section 7 (1) of the Act refers only to eviction in 
execution of decrees and the decision in the case or order of eviction having beer 
passed prior to the coming into force of Act VIII of 1951 there was no justification 
for him to cancel the order directing delivery of possession against the tenant. 
Against that order this revision petition has been preferred by the tenant. 


The contention that is now raised before me by the learned counsel for the 
petitioner is that the order of the learned City Civil Judge is not sustainable by 
reason of the very provisions which he has failed to consider and whose effect he 
has simply brushed aside by stating that no reliance can be placed on section 
7 (1) of the Act. That section does not merely contemplate eviction in execution 
of a decree but also contemplates eviction by other means and the word “‘other- 
wise ” would certainly include orders by the Rent Controller as well. Even orders 
passed by the Rent Controller, ifeviction is to take place it must be in accord- 
ance only with the provisions laid down in section 7 (1) and one of the provisions 
laid down in the amended section 7 (3-A) states that an employee who is notified 
to belong to an essential service cannot be evicted. The question is whether the City 
Civil Court, which is only executing an order of the Rent Controller passed long 
prior to the coming into force of the Act, can take notice of this statutory prohibition 
against eviction of an employee notified to belong to an essential service and pro- 
nounce that the order is not executable against such an employee. It is the con- 
tention of the learned counsel for the respondent that the City Civil Court, being 
simply an executing Court, under section g of the Act and being called upon to 
execute every order made under section 7, or section 8 and every order passed 
on appeal under section 12, or in revision under section 12-B, as if it was a decree 
Based by the excuting Court itself, will not be entitled to go behind the order of 
the Rent Controller wherein eviction of the tenant has already been ordered. It is 
the application of this section that is now in dispute. It has no doubt to be observed 
in the first instance that this Civil Revision Petition is only against the order of the 
City Civil Judge passed on the application of the tenant in which the applicant 
claimed that he was entitled to the benefit of the statutory prohibition that has 
been enacted under section 7 (3-A) and that the executing Court should take notice 
of it. But actually the learned City Civil Judge has not proceeded on this simple 
point that as an executing Court it is not possible for him to hear an objection 
raised by the tenant which according to the learned counsel for the respondent 
should have been raised before the Rent Controller. The reasoning given by the 
* Jearned Judge is different from the point that has now been raised by the learned 

counsel for the respondent before me. The point stressed by the learned counsel 
for the petitioner on the other hand is that though the order of the Rent Controller 
which was passed prior to the coming ir.to force of Act VIII of 1951 might have been. 
valid, still no proceeding could be taken under that order in view of the new section 
7 (g-A) that has been enacted and that by virtue of that section the order pronounced 
by the Rent Controller has become unexecutable, and therefore the learned City 
Civil Judge was not entitled to execute an order which had by law become void or 
illegal and by reason of that new law which has given the efit to the tenant, 
the tenant cannot be asked to deliver vacant possession of the property in question. 
He further contends that he has acquired a statutory protection by virtue of the 
new section and therefore the executing court was bound to andes the validity 
of the order originally passed and then give the tenant the protection under the 
new section. I think there is force in the contention of the petitioner’s advocate 
when he says that the order which had been sought to be executed by the res- 

mdent was no more capable of being executed by virtue of the new law which 
has therefore become a nullity. His er contention is that under section 2 
of the Act any application made, appeal preferred or other proceeding instituted 
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under the Act and pending at the commencement of Act VIII of 1951 shall be 
disposed of as if Act VIII of 1951 had been in force at the time when such appli- 
cation, appeal or proceeding was made, preferred or instituted. The effect of this 
section is that the application made by the petitioner should be deemed to have 
been made under this Act and the pro ing instituted by the respondent for 
evicting the tenant should also be deemed to have been pending at the time Act 
VIII of 1951 came into force and the application of the tenant and the landlady 
will have to be disposed of as if they were made under the Act as amended by Act 
VIII of 1951 under which the tenant was given the protection that in so far as 
he is an employee in an essential service notified by the State Government, the 
eviction order shall not be executed against him. 


It may be that the City Civil Court, proceeding with the execution, was not 
quite competent to go into this question as to whether section 7 (3-A) would apply 
to the tenant and whether he should get protection under that Act. Nevertheless 
when the application was made contesting that the order passed by the Rent Con- 
troller was not competent and was not capable of being executed, it was certainly 
open to the learned City Civil Judge to go into the question and say that an order 
which was not in accordance with the new section was no more executable. 


Even if the learned City Civil Judge was not in a position to pronounce on 
the validity of the order which was sought to be executed by the landlady against 
the tenant, still in view of the fact that he failed to do so and a revision petition 
has been filed before this Court, is in my view, on a reasonable construction of 
section 12-B, this Gourt has got very wide powers to call for the records and then 
satisfy itselfas to whether, not merely an original order passed by the Rent Con- 
troller but also any order passed by any executing Court was just or legal and was 
in accordance with law. The language of section 12-B gives ample power to the 
Court, when once the matter is before it, to call for and examine the records relati 
to any order passed or proceedings taken under the Act by such authority for the 
purpose of satisfying itself as to the legality, regularity or propre cf such order 
or proceeding and pass such order in reference thereto as it thinks fit. The present 
order ia certainly: one which has arisen in a proceeding which wasfiled by the 
landlady against the tenant. On an interpretation of section 20 of the Amending 
Act, section 7 (1), section 7 (3-A) and section 12-B, it seems to me that it is within 
the province and competence of this Court to consider the entire matter in its full 

tive and then do justice in the matter. In my opinion, in view of the 
retrospective effect of Act VIII of 1951 and the protection that has been afforded 
to the tenant by reason of section 7 (3-A) and by virtue of the powers vested in 
this Court to satisfy itself as to whether the order of the Rent Controller or the 
subsequent order of the City Civil Judge in execution were competent or otherwise, 
I tisk it will be in the interests of justice that the Rent Controller’s order as well 
as the order of the City Civil Judge should be set aside as not being competent 
and as being ultra vires of the sections referred to above. 


Two decisions have been referred to, one reported in Poonamchand v. Venkataratna 
Chsttiar?, and the other in Satyanarayana v. Venkatarattamma’, It is not necessary 
for me to discuss the reasonings given in these two decisions but in my view the 
reasoning adopted in Satyanarayana v. Venkatarattamma*, would attract itself to the 
facts of this case to some extent and the interpretation given therein of section 20 
of the Amending Act VIII of 1951 is applicable to the facts of this case. I res- 
pectfully agree with that interpretation. In fact in C. R. P. No. 546 of 1951 decided 
>y me I came to the same conclusion as the Bench in Satyanarayana v. Venkatarattamma* 
hough this decision had not been brought to my notice while I was disposing of 
hat revision petition. The learned counsel for the respondent attempted to make 
yut that the tenant is trying to wriggle out from the original order passed by the 
rent Controller by reason of the new section 7 (3-A). It is no question of wriggl- 
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ing out from’ the decision of the Rent Controller which at that time should be stated 
to have been correctly given, but then by virtue of subsequent proceedings 
which are aid to be ‘pending and by virtue of the operation of section 20, a statutory 
right which has become vested m the tenant cannot be denied to him even if it be 
as contended by the learned counsel for the respondent that it was a consent order. 
A reading of the order passed by the Rent Controller-does not however convince 
me that it could be said to be a consent order. Eviction is ordered: irrespective 
of consent in that order; but the consent seems to apply only to the question of the 
time within which delivery of possession had to be made. For, the order seems 
to. be clear that the question of consent has application only to the period of time 
when delivery of possession has to be given. But the order for eviction is indepen- 
dently of that consent. A feeble attempt was also made to show that there was an 
estoppel under sectibn 115 of the Evidence Act. I do not think T need dilate on 
that. ‘A further-point raised by ‘the learned counsel for the respondent was that 
the order of the Rent Controller having been passed on 7th September,1950, and 
t VIII of 1953 having come into force on 1st May, 1951,’the order was not with- 
in six months contemplated under section 12-B in order to entitle its’ consideration 
- by ‘this Court in revisión. I do not think there is much point in that contention 
for by reason ‘of sectidh 20 of the Amending Act and Also section 18 of the Act the 
petition for execution as well as the petition for the cancellation of the warrant 
could be taken as action under the Act and they are tively on the 21st March, 
1951, and 16th May, 1951, so that the proceeding which can be taken to have been 
commenced, or pending, at the time when Act VIII of 1951 came into force are 
still within six months period referred to in section 12-B. In this view I think 
the learned City Civil Judge was not correct in seeking to ‘execute the order by 
refusing to, cancel the warrant issued against the tenant. The tenant, in my 
opinion, is entitled to the benefit of s Shon 7 (3-A) and both the Rent Controllers’ 
order as well as the order of the learned City Civil Judge will not be ofany avail 
against him. The order of the Rent Controller cannot be executed in the face of 
section 7 (3-A) of the Act. Ae 


In the result this petition is allowed wich costs eioughats 
K. G. 





- Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
_ Pregent.:—Mr. . Justiaz PANCHAPAKESA AYYAR. 


Ponnuru Sambiah and others E i ..- Petitioners* 
j ot 3 . a : 
“Annapareddi Venkatareddi and others. . . 1. Respondents. 
Court-fees Act (VII of 1870), section 7, clause (v) te tn ee 
fasted cee tough eet proceetings—Courtjes popable—Net _profits—Calewlation. Š 
Where plaintiffs seck recover possession ‘of lands in which they claimed occupancy rights 
and with w. a they had parted with legal re peacefully and under ers of ie 
in judicial pear a acer fo the kudiwaram was sought, and stranger 


were added, the section applicable for paying Court-fee for recovery of posession is secuon 7, 
clause (v) (6). ; 


In calculating uct profits, the cultivation expenses for raising crops should be deducted from 
value of annual profit and the amount'of melwaram payable to landlord should also be deducted 
tò'get at the nett' profits. 


_ Kuppuswami Pillai v. “The Taj Frakshe Thaikka! Esiats, (1946) 1 M.L.J. 190, followed. 
Petition under section 115 of, Act V of 1908, praying that the High Court 


will be pleased to revise the order of the Court of the’ Subordinate Judge, Bapatla, 
in O. S. No. 21 of 1949.. 


K. Krishnamurthi and ‘G. Venkatarama Sasiri for Petitioners. 
The Government Pleader (P P: Satyanarayana Raju), P. Rami Reddi, B. Prasada Rao, 
M. V. Nagaramiah and N. C. havachari for Respondent. 


* GRP, Nos. 414 415, 416 and 436 of 1950. a7th August, 1951,- 
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The Court delivered the following 


Jupomenr.—These are four allied cases where the Subordinate Judge of 
Bapatla has directed a Court-fee to be paid ad valorem, on a valuation of Rs. 15,000 
in the three suits covered by the Civil Revision Petitions 414 to 416, and of Rs. 9,000 
in the suit covered by C. R. P. No. 456 of 1950, for recovery of possession of the 
lands in which the archakas claimed occupancy rights and from which they claimed 
to have been illegally ejected by orders of the District Court, Guntur in O. Ps., 
filed under section 78 of the Hindu Religious Endowments Act by the trustees of 
the temples acting under instructions from the Hindu Religious Endowments Board, 
Madras. In some suits there are other reliefs also claimed like accounting, mesne 
profits, etc., for which separate Court-fee has been paid and about which 
there is no dispute before me. The only dispute is remaeding the mode of valuation 
for recovery of possession of these alleged occupancy lands after the archakas had 
parted, with possession, under the orders of the District Court in the O. Ps., by 
delivering possession to the trustees. 


The learned counsel for the petitioners argued that in the first three suits the 
plaintiffs could value the relief regarding the recovery of possession under sec- 
tion 7 (xi) (¢) of the Court-fees Act as m a case of illegal ejection of an occupancy 
tenant by a landlord by force, and pay only an ad valorem Court-fee of Rs. 112 on 
the amount of assumed rent of Ra. 1,000 payant for the year next before the date 
of presenting the plaint, and that the plaintiffs in the fourth suit could pay Court-fee 
for this relief on Rs. 600. All these petitioners were claiming to pay Court-fee for 
the relief of recovery of possession of these alleged occupancy lands, with whose 
possession they had parted by due process of law, under the orders of the District 
Court in O. Ps., on the wholly a and untenable ground that they were 
illegally ejected by the landlord. Even if the District Court’s orders in the O. Ps. 
were wrong in fa there was no illegal ejection but only legal ejection by process 
of law. The learned Subordinate wade held that the plaintiffs in all the four 
suits were bound to pay ad valorem court-fee, under section 7, clause v (c), on an 
amount of Rs. 15,000 in the first three suits, and on an amount of Rs. 9,000 in the 
fourth suit, being 15 times the “‘net profits ” arising from the land during the year 
next before the date of presenting of the plaints. He held that as strangers (subse- 
quent lessees from the trustees) were added in the first three suits, and as the title 
to the kwdiwaram rights in the lands was mvg to be got declared, section 7 (v) (c) 
of the Court-fees Act alone would apply. relied for this position on a ruling 
by a Bench of this Court, consisting of Leach, C.J., and Lakshmana Rao, J., in 
Ku i Pillai v. The Taj Fraksha Thaikkal Estates by its managing trustees Kathesb 
M. K. Noor Shsriff and another}, on a reference by Rajamannar, J. 


J have perused the records and heard the learned counsel on both sides. It is 
clear to me that in a case like this where a plaintiff is claimmg occupancy rights 
in lands with whose possession he has parted with legally and peacefully,and 
under orders of Court in judicial proceedings, and where a declaration of the title 
of the kudiwaram was sought and strangers were added, the section applicable 
for paying the Court-fee for recovery of possession is section 7, clause v (c) 
as held by the lower Court relying on the Bench ruling, quoted above. Only, in 
calculating 15 times the net profits, the lower Court, in my opinion, erred in adopting 
the Rs. 1,000 and 600 shown as annual profits by the petitioners as the ey profitt: 
The cultivation expenses for raising the crops should be deducted, as urged by the 
learned counsel for the petitioners, from the value of the harvested crops (or annual 

ofits, which was Rs. 1,000 and 600), and the rent or melwaram payable to the 
{ar sidec should also be deducted aftserwords from the above figure in order to 
get the net profits. Indeed, ‘‘ annual profit,” in the usual sense of the word, means 
the gross income or the price of the produce got from the lands. It is obvious 





- 
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that unless the cultivation expenses are deducted, it will not be-correct to call that 
nat profits to all. Usually we understand by net profits, from a land, what a man 
gets over and above his cultivation expenses. From the amount thus arrived at 
after deducting the cultivation expenses, a further amount must be deducted, in 
these cases, towards the rent or melwaram admitted! payable to the landholder, 
under the ruling in Kuppuswami Pillai v. The Taj Fraka Thaikkal Estate by its 
managing trustees Katheeh M. K. Noor Sheriff and another!, as these are only suits for 
establishing title to kudiwaram alone. $ 


[His Lordship then discussed, the evidence and calculated the actual court- 


fec payable on an application of thë above principles and concluded]. 


Mr.. Krishnamurthi and Mr. Venkatarama Sastri, for the petitioners, urged 
that in several appeals decided in this Court, by Benches and single Judges, archakas, 
like these petitioners, have been.allowed to enjoy under the temples, a suitable 
portion of the land (fixed in each case) to provide them with the wherewithal for 
doing service to the temples, and have been dicted to surrender only the remaining 
lands to the temples. They prayed that such orders might be made in these cases 
also by me now, in order to save the archakas from wasting money in Court-fees 
and litigation. But, surely, these revision petitions, concerned only with the Court- 
fees due for recovery of possession, are not the proper forum for agitating this matter. 
When the suits come on for hearing, thé trial Court ‘will doubtless consider the 
various ruli of this Court regarding that matter, and pass appropriate orders 


to the welfare of both. c petitioners are at liberty, even before the deficit Court- 
fee is paid within the time fixed, to negotiate with the trustees of the temples and 
Religious.:Endowments Board on:the basis of the judgments of 
this Court directing such equitable division, and arrive at just and equitable settle- 
ments appropriate to each case. I am sure the Hindu Religious Endowments 
Board seal as anxious to avoid wasteful, acrimonious and unnecessary litigation 
as the archakas but the archakas must be reasonable in their demands. 

In all these civil revision petitions, all the parties will bear their own costs, 
as I am ordering only ad valorem court-fee for this relief on roughly half the amount 
fixed by the lower Court. ~ 


K.C. eee, Order modified. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sussa Rao. z 
Vadlamani Kalidas -. Appellani* 


D. : 
Fakir Mohammad Saheb and others .. Respondents, 


Civil Procedure Code (V , Order 34, rule —Pyi . 3 
i rrn ar oe 34 rule 4 (4) Prise morigages implaaded in first morigages’s 


A puime who has. been impleaded in a suit by the first mortgagee and obtains 
preliminary decree can even if the r has paid off the first ec) apply for a final decree 
m the same manner as the plaintiff might have e under clause (4) rule 4 of Order 34 of the 


Code of Civil Procedure. Order 34, rule 4-(4 is not exhaustive of the terms to be embodied in a preli- 
minary decree for the sub-rule provides for su variations as the circumstances of the case ma: require. 
When there is a preliminary decree in favour of the puime unless that decree is di 
by any of the ways known to law, the party in whose favour su a decree is made will be en 
to pursue the other and necessary steps to realise the amount decreed to be paid to him 

Appeal against the decree of the Court of the Subordinate Judge, Amalapuram, 
in A. S. No. 41 of 1947 preferred against the decree of the District Munsiff’s Court, 
Amalapuram, in I. A. No. 169 of 1946 in O. S. No. 28 of 1940. 


1. (1946) 1 MLLJ. 1go. 


* SLA. No. 712 of 1948. 1st November, 1951. 
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P. Somasundaram and P. Suryanarayana for Appellant. 

Respondents not represented. : i 

The Court delivered the following - 

JUDGMENT.—This second appeal arises out of I. A. No. 169 of 1946, an appli- 
ation filed by the appellant for passing a final decree iti his favour. One V. Runs 
jastri filed O. S. No. 28 of 1940 on the file of the Court of the District Munsiff of 
\malapuram to enforce the miorigage dated 18th March, 1918. Defendants 1 
o 6 were either the mortgagors or their legal resentatives. - Defendant 7 was 
he subsequent purchaser of portion of the ypotheca. Defendants 8 and 9 were 
he subsequent mortgagees. endant 9, one of the puisne mortgagees impleaded 
o the suit pra in his written statement for a decree on the foot of his 
nortgage. preliminary decree was passed on 11th March, 1943. Defendant 9 
aid the amount due to the. plaintiff. Havi paid the amount, he filed I. A. 
No. 179 OF 1944 for passing a final decree in his favour not only for the amount due 
inder the suit mortgage but also for the amount due under the seer ae mortgage 
eld by him. On goth March, 1944, the learned District Munsiff dismissed that 
pplication on the ground that there was no provision in the prelimimary decree 

ing the passing of final decree for the consolidated sum of the two ead 
ne in favour of the plaintiff and the other in favour of defendant g. Butheh 
hat defendant g was entitled to a final decree in his favour for the sum which he 
aid over to the prior mortgagee. On the same day, defendant g filed I. A. No. 393 
fı for amending the preliminary decree so as to bring it in conformity wi 
orm No. 9 of Appendix D of schedule 1, Civil Procedure Code. Pending that 
pplication, the receiver appointed for the administration of the mortgagor’s 
state paid the amount due on the first mortgage with subsequent interest to 
¢fendant 9. Defendant g received that amount without rejudice to his rights, 
‘hich can only mean without prejudice to his rights which he was agitating in the 
bresaid application. Full satisfaction of the plaintiff's mortgage claim was 
corded on ist August, 1944. ‘The application for amendment was disposed of 
y the learned District Munsiff.on grd ATEHER E 1945. He alowed the amend- 
ient and directed the decree to be brought in conformity with form No. g of Appen- 
ix D of schedule 1, Civil Procedure Code. He also rejected the plea that the 
dplication should not be allowed as full satisfaction of the decree was recorddd. 
the decree was amended, he filed the present application for the passing of 

te final decree. But that was dismissed by another District Munsiff on the ground 
tat the application for final decree at the instance of defendant 9 was not main- 
inable as full satisfaction of the preliminary decree was recorded. When an 
speal was filed to the Subordinate Judge, he confirmed the same. Defendant 9 


ferred the above second appeal. The respondents are not represented by 
yunsel, f 


The rights of a puime mortgagee who is impleaded as defendant to a suit 
ı the prior mortgage are governed by Order 34, rule 4 (4), Civil Procedure Code. 
reads : . 


“ Where, in a suit for sale or a suit for foreclosure in which sale is ordered, mnortgagees 
i title or to ights sach are joined as 
eer a a re ee 
hts and liabilities of the partics to the suit in tho manner and form set forth in form No. 9, form, 
», 10 or form No. 11, as the case may be of Appendix D with such variations as the circumstances 
the case may require.” : 
ader form No. g, the amounts does to the first mo ec and the second mortgagee 
e declared. The defendants or any of them a decd to -pay ‘the amount 
¢ to the first mortgagee in Court within the prescribed time. It also directs 
> mortgagor to pay mto Court on or before the prescribed date the amount’ due 
the second mortgagee. Ifthe amount due to the plaintiff is gid sone the property 
the mortgagor is directed to be sold. The procedure to be followed if e hypo- 
‘ca is directed to be sold is found in clause 4 (iii) of form No. 9. It says: 
“In the case where a sale is ordered under clause 4 (ii) shies xe? ss Ge the money realised by 
h sale shall be paid into court and be duly applied (after deduction therefrom of the expenses of the 
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sale) in payment of the amount payable to the intiff under this decree and under any furthe 
orders that may have been in this suit in payment of the amount which the court ma 
adjudge due to the plaintiff in respect of such costs of this suit and such costs, charges and expense 
as may be payable under rule 10, together with such su ent interest as may be peyable unde 
rule 11 of XXXIV of the First Schedule to the Procedure Code, 1908, and that tb 
balance, if any, shall be applied in payment of the amount duc to defendant o. 2; and that if an 
balance be left, it shall be paid to the defendant No. 1 or other person entitled to receive the same. 


Under sub-clause (iv) of clause 4: 

“ if the money realised by such sale shall not be sufficient for payment in full of the amount 
due to the plaintiff and defendant, No. 2, the plaintiff or defendant No. 2 or both of them as the cas 
ma be, shall be at liberty (when much remedy is open under the terms of their respective aoc 
and is not barred by any law for the time ing in force) to for a personal decree against detenc 
ant No. 1 for the amounts remaining due to them ively.’ 

Clause 5 (a) says: 


.“ If defendant No. 2 (second mortgagor pays into court to the credit of-this suit the amoun 

a e E ea t No. 1 makes default in the payment of the said amo . 
d t No. 2 be at liberty to apply to the court to keep the plaintiffs mortgage alive for b- 
benefit and to apply for a final decree.” 
Clause 6 provides the manner in which the second mortgagee, who paid the firs 
mortgage amount will be paid and also recognises his right to obtain a persona 
decree for the balance, if the amount realised is not sufficient to discharge botl 
the mortgages. Form No. 10 relates to a suit by the second mortgagee impleadin 
the first mortgagee as party. Form No. 11 refers to a suit by a sub-mortgagee. 


The aforesaid provisions show that the mortgagee, who is the plaintiff, j 
ordinarily in charge of the suit. In case the mortgagor makes default in payin, 
the amount declared due to him, he will have to apply for the passing of a fine 
decree and for the sale of the pro . In a particular contingency, the secon: 
mortgagee is entitled to apply for a 1 decree, that is, when he pays off th 
first mortgagee and thereby is subrogated to his right. In -that contingency he i 
entitled to treat the suit brought by the first mortgagee as one for his benefit. H 
can apply to the Court under clause 5 of form No. g to keep the plaintiff’s mortgag 
alive for his benefit and to apply for a final decree in the same manner as the plainti 
might have done under clause 4. But can a puise mortgagee, who obtained. 
preliminary decree in his favour also apply for the passing of a final decree if th 
first mortgage of the plaintiff is paid off by the mortgagors? Ifhe cannot, it ma 
cause unexpected and undeserved hardship to the puise mortgagee. A puis 
mortgagee, who is made a party to a suit by a prior mortgagee, may agitate h: 
rights in that suit and get a preliminary decree foe payment. The suit may drg 
on for a number of years and if the mortgagors pay off the first mortgagee, th 
rights of the puisne mortgagee to institute another suit therefor may get barred. 


Order 34, Civil Procedure Code, provides a machinery for: ascertaining th 
rights of the puime mortgagee and for declaring the amount due to him. For 
No. g also provides for a decree directing the mortgagor to deposit the amount du 
to him in Court within the time specified. But it does not expressly provide for 
case where after such a preliminary decree was made, the mortgagor pays off th 
first mortgagee. Order 34, rule 4 (4) is not exhaustive of the terms to be embodie 
in a preliminary decree for sub-rule (4) of Order 34 (4) provides for such variatior 
as the circumstances of the case may require. Further, when there is a prelimmar 

adecree in favour of the puime mortgagee, unless that decree is discharged by an 
of the ways known to law, the party in whose favour such a decree is made will t 
entitled to pursue the other and n steps to realise the amount decreed to E 
paid to him. In Vedanyasa Aiyar v. Mader Hindu Labha Nidhi Co., Ltd.,! the fac 
were : 


“In ea suit for sale by a mortgagee inst the mortgagor and a uime mortgages 
. decree not only directed the of the oronerics for the amount ound dis pric 


but also ascertained the amount duc to the puisne mortgagee and ordered the 
‘to him of this amount ont of the surplus sale proceeds.” pa 
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When the puime mortgagee ‘filed another suit, it was argued'that section 47, 
Civil Procedure Code, was a bar to that suit and that the remedy of the puime 
mortgagee was to execute the decree made in his favour in the suit by the prior 


mortgagee. At page 94, the learned Judges say : 


he Dt mi ei mage i ee the da ag 
apply for sale in spite of the fact that he has not been other can for sale 
in order to work out the rights to share in the lus if any. This is quite different from apply- 

to sell the to the amount declared due to each of them. JE the mortaagor pe 

the amount for i ace le wrote ape an ected S a E 
under the express terms of the decree, each puispe encumbrancer can come forward and ask for sale. 
No time is fixed in the decree for redeeming them. There is no direction in the decree directing the 
mortgagee to pay them any aaant aag Donigh ee ee ec ie eae ae 
and a safes paying off the laintiff mortgagee cannot be enforced if for any reason the sale 
cannot place ‘at the iracanics oF the the plaintiff.”  - 


This judgment is therefore based upon the terms of the preliminary decree, which 
did not provide for redemption of the second mortgage. The second mortgagee 
also did not discharge the first mortgage. In Fagannadha Rao v. K. V. Sastry}, another 
Bench of this Court had to consider the scope of Order 34, rule 4 (4). In that case, 
a mortgagee brought a suit for sale against the mortgagor, his sons and the puime 
mortgagee. In that suit, the amount due to the puisne mortgagee and the question 
whether the subsequent ra pack was binding upon the sons were decid The 
question arose whether the decision was binding on the principle of res judicata 
m a subsequent suit filed by the ae uent mortgagee. In the prior suit, a decree 
ees dren apn De eee y Order 34, rule 4, and in the words found 
in form No.9, Appendix D. At page337, the learned Judges considered the scope 
of Order 34, ie 4 (4) and observed : 


“ That sub-rule says that where in a suit for sale subsequent mortgagees are joined as parties, 
the decree shall provide for the adjudication of the respective ts and liabilities of the 
parties to the suit in the manner and form set forth in form No. Se Ae D is 

LA D Te And ee ie Ee eee ee those 


the subsequent should be worked out in order to fimally determin claims on the 
Sete aici E ee As already pointed ouh it provida an an additional t 
on the part of the su t mortgagee to execute the decree as the plaintiff himself could p 


that he pays off and redeems the mortgage of the plaintiff. No decree can therefore be passed in 
favour of the plaintiff alone without alo determining the amount due to the subsequent morigagecs.” 


In this case it is not necessary to expreas my final opinion on the larger question 
raised as the puime mortgagee paid off the first mortgagee. When he applied 
for final decree, it was dismissed on the ground that there was no provision in the 
preliminary decree directing the passing of a final decree for the consolidated 
sum of the two aa On the same day, he applied for the amendment 
of the decree. The decree was amended on` grd September, 1945 and in thé 
amended decree, defendants 1 to 6 were directed to pay into Court the amount 
due to the puime mortgagee. Meanwhile, on behalf of the ee the amount 
due to the first mortgagee, which the puime mo paid off, was paid to him 
by the Receiver on behalf of the mortgagors. c puime mo “received 
that amount and passed a receipt without prejudice to his rights, which he was 
agitating in the application for amendment. The recording of full satisfaction 
- in the circumstances of the case was only a tentative one subject to the result of the 
* said application. As the preliminary decree was now ‘amended and as a decree 
in the appellant’s favour was given, Te would be entitled to apply for the passin 
of a final decree for sale. The order of the lower court is therefore set axide and 
the appeal is allowed with costs throughout. tat 


Leave refused. g Ba gee aa ne Ue BS. path fh 
K.S. a A r ations 


' 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Ma. Jusrice SUBBA Rao. 
Kalluri Krishnayya f .. Appellani* 


v. 
Potti Venkata Subbarayudu .. Respondent. 
Madras Agri 1 igf Act (IV of 1938) section Q (as amended by amending Act XXII of 1948)— 
Applicability— tele ee 
Before the amending Act XXIL of 1 came into force, the law was that neither section 8 nor 
section 9 would apply to a debt incurred agend March, 1938. The debt under section g could 
not be traced back to the earlier debt but should be scaled down with reference to the actual contract 


that 
whether in favour of the same or a different creditor’ were inserted, nothing is said about debts 
renewed after the Act came into force. 
Case-law discussed. 


Appeal against the decree of the Court of the Subordinate Judge of Bapatla, 
in A. S. No. 183 of 1947, preferred against the decree of the District Munsiff’s 
Court, Ongole, m O. S. No. 22 of 1946. 


M. S. Ramachandsa Rao and M. Krishna Rao for Appellant, 
U. Sethumadhava Rao for Respondent. 
~The Court delivered the following 
JUDGMENT.—This second ap raises a question in regard to the applicability 
of section 9 of the Madras Agriculturists’ Relief Act (hereinafter referred to as the 
Act) to debts incurred after the Act came into force. 


The facts are simple and are not in dispute. The defendant executed a pro- 
missory note Ex, P-1, dated 5th January, 1943, in favour of the plaintiff for a sum 
of Rs. 1,024-6-0. The prior promissory notes, which culminated in Ex. P-1, 
are as follows: 

Ex. P-2 dated 7-1-1940. 

Ex. P-g dated 9-1-1937. 

Ex. P-4 dated 11-1-1934. 


The consideration for the earliest promissory note was Rs. 500. It will be 
seen from the aforesaid dates that the original debt was contracted after rst 
October, 1932, and that Exs. P-1 and P-2 were executed subsequent to the Act, 
i.s., 22nd March, 1938. The plaintiff filed O. S. No. 22 of 1946 on the file of the 
Court of the District Munsiff, Ongole, for recovery of a sum of Rs. 1,024-6-0 due 
under the promissory note Ex. P-1 with subsequent interest at g per cent. per annum. 
The defendant pleaded that he is an agriculturist and t the debt should be 
scaled down under the Act. He also contended that though Exs. P-1 and P-2 
were executed pease ones to the Act, they were so executed under an arrangement 
between the parties that at the time of the settlement of the suit, the debt should be ° 
ascertained according to the Act and that.the renewals were made only for the 
purpose of acknow ent of the debt. The learned District Munsiff held that 
the agreement pleaded was not true but that the promissory notes executed subse- 
quent to the Act were not supported by consideration. He found, after giving 
credit to the amounts paid, that the plaintiff would be entitled to a decree for 
sum of Rs. 333 and subsequent interest from gth September, 1944, at 64 per cent. 
per annum. In appeal, the learned Subordinate Judge held that the plaintiff 
would be entitled to a decree on the basis of Ex. P-1 and, after giving credit 
to the amounts paid, he gave a decree for a sum of Rs. 656-13-8 with subsequent 
I aalala aaaeaii 
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interest at the rate of 6} per cent. per annum. The defendant preferred the above 
«cond appeal. 

The learned counsel for the ap t contended that, in view of the provisions 
introduced by amending Act XXIII of 1948, the debt is liable to be scaled down 
ander the provisions of the Act. To appreciate the contention of the learned coun- 
alt the relevant provisions of the Act, as amended by Act XXIII of 1948, may be 


“8. Debts incurred before 1st October, 1992, shall be scaled down in the manner mentioned 


A : 

(1) All interest ing on the 1st October, 1937, in favour of any creditor of an agricul- 
lurist whether the same be under law, custom or contract or under a decree of court and 
whether the debt or other o i has ripened into a decree or not, shall be deemed to be discharged, 
and only the principal or portion as may be outstanding shall be deemed to be the 
amount repayable the agriculturist on that date.” 


“ Explanation III: Where a debt has been renewed or included in a fresh document executed 
before or after the commencement of this Act, whether by the same er a different debtor and whether 
in favour of the same or a different creditor, the principal originally advanced with such sums, 
if any, as have been subsequently advanced as principal shall alone be treated as the principal sum , 
repayable under this section.” 

This Explanation has been substituted by Amending Act XXIII of 1948 
for the Explanation, which read as follows :— 

“ Where a debt has been renewed or included in a fresh document in favour of the same creditor, 
principal originally advanced by the creditor together with such sums, if any, as have been subse- 
quay advance as principal alone be treated as the principal sum repayable by the agricul- 


“g. (i Delti ag adr oz aliet tie gae Ootuber, aa 
i hereunder, namely : 
Interest shall be calculated up to the commencement of this Act at the rate applicable to the 
debt under the law, custom, contract or decree of court under which it arises or at five per cent. pe? 
annum simple interest, whichever is less, and credit shall be given for all sums paid towards interest 
and only such amount as is found outstanding, if any, for interest thus calculated shall be deemed 
payable together with the principal amount or such portion of it as is due: 
` Provided that any of the debt which is found to be a renewal of a prior debt (whether 
the same or a different debtor, and whether in favour of the same or different creditor) be d 
to be a debt contracted on the date on which such prior debt was incurred and if such debt had been 
contracted prior to the 1st October, 1932, shall be dealt with under the provisions of section 8.” 

The words “‘ whether by the same or a different debtor, and whether in favour 
of the same or different creditor” were inserted in the proviso by the Amending 
Act XXIII of 1948. 

“1g, In any ing for recovery of a debt, the court shall scale down all interest, due on 
any debt incurred by an ist after the commencement of this Act, so as not to exceed a sum 
calculated at 6} per cent. per annum, simple interest, that i4 to say, one pie per rupee per mensem 
umple interest, or one anne per rupee per annum simple interest.” 

The law in regard to the mterpretation of the aforesaid provisions in their 
unamended form was well settled and the decisions cited before me afford illus- 
trations to the principles accepted by the Court. The applicability of section 8 
of the Act to a promissory note executed after the commencement of the Act was 
considered in Suryanarayana v. Alawandar Rao}. 


The learned Judges observed at page 566 that : 
“it is well settled that a debt incurred after the commencement of Madras Act IV of 193 
cannot be scaled down except in accordance with section 1g of that Act.” 
The same rule was applied in Thiruzenkadatha Ayyangar v. Sannappan Servai* to a debt 
incurred after 1st October, 1932 and renewed after the Act came into force. The 
learned Judges observed at page 309 : - 


“ Section 13 sems to for dealing with debts incurred after the 
commencement of the Act, and it appears to have been as part of a 
debts of agriculturists are divided into three categories : those i before 1st October, 





I. (1948) a MLL.J. 365. ; = 2. (1941) 2 MLL-J. 307. 
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or peti fon tes be age eiid those incurred from 1st October, 1932 to 22nd March 
1938, which fall under section g ; and thirdly, 


in seeking to apply section g to the last class of debts is to get the advantage of the iso to section + 
1). It seems to us that having to the scheme of the Act, if it had been th intention of th 
a E k a E renewals into the scaling down operations in respect of debts in 


In Sarveswararao v. Venkata Subbayya}, the learned Judges further pointed our 
the scope of the proviso to section 9. They stated l 

“the obvious intention of the Legislature ın enacting this proviso was merely to give a ruk 
for the classification of debts into those to which section 8 will apply aud those to which section ¢ 
any: The latter class of debts has to be scaled down with reference to the actual contrach 

m to the extent indicated by the reduction of the rate af interest.” 

In an unreported judgment by another Bench of this Court of which I was also 
a member, this view was not accepted. There the suit promissory note was executed 
on roth October, 1936. The prior promissory note was dated roth November, 
1933. We held that even in the case of a debt covered by section g, the debt can 
be traced back to the earlier debt. That judgment was delivered on roth March, 
1949, #.¢., subsequent to the enactment of the Amending Act XXIII of 1948. The 
law therefore at the time when the Amending Act came into force was that neither 
section 8 nor section g would apply to a debt incurred after 22nd March, 1938. 
The debt under section g could not be traced back to the earlier debt but should 
be scaled down with reference to the actual contract with the reduction of interest 
indicated in that section. Section 13 governed all debts whether incurred for the 
first time or renewed in respect of earlier debts, if they were incurred or renewed 
after the Act came into force. At that stage, the Legislature intervened and substi- 
tuted Explanation III to the pre-existing Explanation. Under the substituted 
Explanation, a debt, which has been renewed or included in a fresh document 
executed after the commencement of the Act, is also liable to be scaled down under 
section 8 of the Act. But, designedly, no similar explanation was added to section 
9. I state “designedly ° because the proviso to section g was also amended. 
Though the words found in the substituted Explanation III to section 8, viz., 


2 whether by the same or a different debtor and whe ther in favour of the same or a different 
creditor ” 
were inserted in the proviso, the other part of that Explanation in regard to debts 
renewed after the Act came into force was not added to section g by an Explana- 
tion or otherwise. The Legislature presumably had knowledge of the decision 
in Sarvestwararao v. Venkata Subbayya1, wherein ıt was held that where no portion 
of the debt has been incurred before rst October, 1932, the debt cannot be traced 
back and the debtor is only entitled to get under section g in respect of that debt 
the relief of reducing the rate of interest as provided therein. In view of that 
decision, as no question of tracing back-the debt under section g arises, the i 
lature did not think fit to add a similar Explanation to section 9 also. It follows 
that the suit promissory note, which was executed after the Act came into force 
and to which the provisions of section g apply, cannot be traced back to the earliest 
debt Exhibit P-4. í , 

The principal of Exhibit P-1 must be taken to be the principal for applying 
the provisions of section 9. The learned Subordinate Judge’s calculation is correct 
and is consistent with the provisions of section g9. 


It is then contended by the learned counsel that the learned Subordinate 
Judge should have held that Exhibits P-1 and P-2 were only taken as vouchers 
acknowledging the debt incurred prior to the commencement of the Act. The 
defendant pleaded in the written statement that there was an arrangement between 
the parties that at the time of the settlement of the suit debt, the amounts shall be 
ascertained according to the Act, and, that the renewals were made for the purpose 
of acknowledging the debt. The learned District Munsiff held against the said 
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agreement, though, curiously notwithstanding that finding, he held that the‘suit 

romissory note was not supported by consideration. appeal the learned 
Siborinaie Judge accepted that finding. The ent of Mr. Ram: dra 
Rao that the learned District Munsif’s finding that the promissory notes were taken 
as vouchers was not disturbed by the appellate court is without any basis whatsoever 
as a perusal of the District Munsiff’s nid guientshaws that the Munsiff did not accept 
the defendant’s case that they were given as vouchers. 


In the result, the appeal fails and is dismissed with costs, No leave. 
VPS. —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
i PRESENT :—MR. Justicz Sussa Rao. 
Poosarla China Appalanarasimhalu .. Potitionsr* 
v. ; 
The Board of Revenue, Chepauk, Madras .. Respondent. 


Indian Stamp Act (U ef 1899), scetian 57-—Scape of the powers and duty of Revenue Board urdsr. 
` As held b the e vekrii Ravens Axil erity and tle ec intenctent af Stamps 
. The Mahnashira Sugar M a (I 2 ML.J. k 8.C.J. e power to make 
pasha Suse under section 57 of the Act eau for ie pee ae heen Authority. It is 
led with a duty cast upon him as a blic officer to do the right thing and when an important 
and intricate question of law in respect af the constrictio ofa document arises, as a public servant 
it is his duty to make the reference. If he omits to do so, it is within the power of the to direct 
Mint tovdacharge thal dog and aori E eee 3 
Petition eke that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue a writ of mandamus or other apop ane 
writ against the respondent calling for the records connected with an leading 
to the order of the Board of Revenue in its B.P.Rt. No. 5479 of 1951, dated 14th 
August, 1951 and to direct the Board of Revenue to draw up a statement of the 
case and refer it to the High Court for its opinion under section 57 of the Stamp 
Act. 


E. Venkatesam and E. L. Bhagiratha Rao for Petitioner. 


Vapa P. Sarathy for the Government Pleader (P, Satyanarayana Raju) for Respon- 
dent. 
- The Court made the following 
Orver.—This is an application for the issue of a writ of mandamus or other 
appropriate writ for directing the Revenue Board of Madras to refer the case to the 
High Court under section 57 of Act II of 1899. 


One China Brahmajee and another Pedda Brahmajee were brothers. The 
petitioner is the son of China Brahmajee. Parvatecsam and Sriramamurthi 
are the sons of Pedda Brabmajee. There was a partition between the two branches. 
Lists were prepared and they were reduced to writing on 1st July, 1946. Srirama-~ 
murthi produced the lists before the Commercial Tax Officer, Vizagapatam, in 
connection with some enquiry there. The Commercial Tax Officer impounded 
the instrument under section 33 of the Indian Stamp Act and forwarded it to the 
Deputy Collector, Narasapatam, for collection of deficit stamp duty and penalty. 
The Revenue Divisional Officer held that the document was a partition deed and, 
therefore, required to be stamped as a partition deed. He directed Srirama. 
murthi to pay a sum of Rs. 4,590 made up of deficit stamp duty ble on the 
document and the paali imposed thereon., Stiramamurthi filed a petition 

„before the Revenue Divisional Officer on 23rd December, : 1947, questioning the 
correctness of the decision and also contending that the stamp duty and the penalty 
should be collected not only from him, but from the other sharers. The Revenue 

-Divisional Officer, after giving notice to the ies concerned, reviewed his order 
and fixed the deficit stamp duty at a sum of 1,252~8-0 and the penalty at a sum 
eee eee ee 


* Writ Petition No. 794 of 1931, 11th February, 1952. 
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of Rs. 6,262-8-0, and directed the Tahsildar, Chodavaram, to collect the said amounts 
from all the sharers. The petitioner preftrred an appeal to the District Collector 
of Vizagapatam and against the ead order of the Revenue Divisional Officer. 
The District Collector agreed with the Revenue Divisional Officer and dismissed 
the appeal, When a revision was filed to the Revenue Board of Madras, that was 
dismissed on the ground that they saw no reasons to interfere. The petitioner 
then filed an application before the Revenue Board under section 57 of the Indian 
Stamp Act requesting them to refer the case to the High Court for decision. The 
Revenue Board again held that it saw no reason to comply with the request of the 
pean The present petition is filed for purposes of directing the Revenue 
ard to refer the case to the High Court. i 


The scope of the powers and the duty of the Revenue Board under section 57 
of the Act has been clearly stated recently by the Supreme Gourt in Chisf Controlling 
Revenue Authority and the Superintendent of Stamps v. The Maharashtra Sugar Mills, Ltd. 1. 
moa in that case clearly brings out the salient features of the judgment. 

t rea : 

_. “ The contained in section 57 of the Stamp Act is in the nature of an obligation or is coupled 
with an o tion and can be demanded to be used also by the parties affe by the assesment 
of the stamp duty, The power to make a reference under section 57 of the Act is not for the henefit 
of the Revenue Authority. It is coupled with a duty cost upon him, as a public officer to do the 
right thing, and when en important and intricate question of law in respect of the construction of a 
document arises, as R public servant it is his duty to make the reference. If he omits to do so, it is 
within the power of the Court to direct him to discharge that duty and make a reference." 

The question, therefore, is whether, in the present case, important questions of law 
arise and whether the Revenue Board did not discharge their duty under the provi- 
sions of section 57 of the Act. 


The learned Government Pleader contended that the point that arose in the 
case was the construction of a document and when once the construction put upon 
the document by the Revenue Board was correct, the Revenue Authorities had a 
clear right under the Act tc recover the deficit stamp duty and the penalty imposed 
from all the parties to the document whereas the learned counsel for the petitioner 
argued that three substantial questions of law arose in the case and that this was a 
fit case for the Revenue Board to refer the case to the High Gourt for decision. 


The three questions that arose for decision were stated by the Collector as 
follows : 

_1. Whether the document in question is not an instrument of partition within the meaning of 
section 2 (15) of the Indian Stamp Act and is not, therefore, liable to stamp duty or penalty ; 

2. Whether P. Sriramamurthi, one of the co+harers, being the person that produced the docu- 
ment before the Commercial Tax Officer, he alone was the person who could be proceeded Sanit 
for the realisation of the duty and penalty and that it was not right to order collection from all the 
three brothers in equal shares ; and 

g. Whether the Revenue Divisional Officer, having called upon Sriramamurthi to pay the stamp 
duty and penalty by his oder dated 6th January, 1947, was not justified in ently reviewing 
the same by means of his order dated 19th July, 1 in which the appellant the other twa 
brothers were asked to pay the stamp duty and ty in equal shares. 

The Collector held against the petitioner on all the points. 


After hearing the learned counsel appearing for the petitioner and for the 
Revenue Board, I am of the view that the questions raised are substantial questions 
of law and the Revenue Board should have referred the matter to the High Court 
under section 57 of the Act. As the case will be referred to the High Court for 
decision, I think it is not advisable or even necessary to express my opinion on the 
three questions raised. I, therefore, direct the Revenue Board to refer the aforesaid, 
three questions to the High Court under section 57 of Act II of 1899 within a month 
after the service of the writ. The petitioner will have his costs, ‘Advocate’s fee 
Rs. 100. 


V.P.S. — Writ issuad as prayed for. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mar. Justice Sussa Rao. 


Sri Birapalli Sreekanta Venkata Krishna Reddi Garu - .. Appellani* 
D. % 
Dandu Venkataraju and others ` _ «+ Respondents. 


Madras Estates Land Act (I of 1 , sections 145 and 14°7—Sale in execution of rent decree—No notice 
i I” Palik. (I af 1908) 45 d 14 á 
The Madras Estats Land Act docs not my that a transfer of a holding subsequent to the filin 


of an execution application against the original pattadar can ,be ignored or cannot 


th is against principles of natural justice. ‘Therefore ‘a sale held in execution of a rent 
déene (after the feceipt of a va'id notice _by the landholder) without ‘sting astie to the purchaser 
of the holding is void. es SD ie aes 
' _ Appeal against the decree of the Court of the Subordinate Judge, Eluru, in 
A.S. No. 39 of 1947, preferred against the‘decree of the Court of the District Munsif, 
Kovvur, in O.S. Nor 78 of-1945. > | - ' 
sP Satyanarayana Raju for Appellant. ` 

K. Bhimasankaram for Respondents... *: = i Ws, 

The Court delivered the following f ' 

Jupemant.-—The only question in this second appeal is whether the sale held 
in execution of a rent decree without issuing notice to, the purchaser of the holding 
is valid. : ae phe er i 

 _ The facts are simple and may bë briefly stated. One Chintalapati Bapiraju 
had occupancy rights in the plamt schedule items. The defendant, Zamindar 
of Nandigudem, is the landholder. - As Bapiraju waa in arrears of rent, the defendant 
filed S. S. No. 422 of 1940 on the file of the Deputy Collector, Kovvur and obtained 
a decree. On 18th August, 1949, he filed E.P. No. 175 of 1942 for executing the 
decree. On 25th December, 1942, purporting to be under the terms of an a 
ment, dated 25th December, 1939, the sons of Bapiraju sold the holding to aep in- 
tiffs under ibit P-1. Subsequent to the purchase, in. execution of a rent decree 
and without giving any notice to the purchasers the holding was sold on 21st Octo- 
ber, 1943 and purchased by the Zamindar. The-plaintiffs, #.4., the vendees under 
Exhibit P-1 filed O.S. No. 78 of 1945 onthe file of the District Munsif Court, Kovvur, 
for a declaration that the said court sale was not binding on them inasmuch as they 
were not impleaded in the execution application and-no notice of the sale was served 
on them. Both the courts held that the salé was void and gave a decree as prayed 
for. j 
Learned counsel for the appellant raised before me the following two pona : 
(1) that the landholder is not bound to give notice or to implead the plaintiffs 
as their purchase was not recognised by the landholder under the provisions of the 
Madras Estates Land Act and (2) tho the execution of the decree after the 
purchaser was recognised by the landholder was bad, there was no duty cast on the 
landholder to implead the purchaser as the sale was subsequent to the filing of the 
execution application. The first point turns upon the provisions of section 145 (2) 
of the Madras Estates Land Act which is as follows : - 

“ Where a i or any portion thereof is transferred by the act of a ryot, the landholder on 
receiving notice in writing from the trainsferor-and the transferee shall recognise the transfer.” 
In this case the evidence accepted by the Court below establishes that a notice in 
writing signed by the transferor and the transferee was received by the landholder. 
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P.W. 1 speaks to that fact and his evidence has been accepted. There are no pe 
missible grounds for taking a different view of the evidence adduced in the cas 
I therefore hold that the provisions of section 145 (2) have been strictly complie 
with and therefore the landholder is bound to recognise the transfer. 


I am also not satisfied that there are merits in the second point either. Sectio 
147, the governing section says : 

“ (1) All acts and proceedings commenced or had under this Act against the transferor or t} 

co-sharers prior to : 
(e) the giving of the notice under sub-section (2) of section 145 in so far as such acts and pre 
ings affect or purport to affect the land on which the arrear is due, the crops ing therea 
and the products gathered therefrom, shall az against the tiamiferee or coahak be aa valid an 
effectual as if such acts and proceedings had been commenced or had against the transferee or cx 
sharer himeelf, and he had been the defaulter.” Š . 
Under this section all acts and proceedings against the original pattadar prior t 
the requisite notice will be binding on the purchaser.- It is argued that as a corollar 
to this section, the sale subsequent to the initiation of the proceedings will be bindin 
on him and it is not necessary to implead him as a party even though he has complie 
with the provisions of section 145 (2). The section speaks of “all acts and proceed 
ings.” Though the execution application was filed prior to the sale, it cannot be sai 
that the act of sale took place or proceedings in respect of that sale were initiate 
prior to the issue of the aforesaid notice. In Veeramma v. Ramannal, Leach, C.J 
and Lakshmana Rao, J., had occasion to resolve the conflict between two judgment 
of single Judges one that of Venkataramana Rao, J. and the other of Wadewarth, 
The Tamed Judges with the view expressed by Venkataramana Rao, J. 
in preference to that of Wadsworth, J. There the facts were the landholder havin; 
jad notice under section 145 (2) of the Act of the transfer ofa portion of a holdin 
belonging to a pattadar, brought the holding to sale in execution of a rent decre 
EPEE acinar ¢ pattadar under section 77 of the Act without giving notice of th 
execution proceedings to the transferee. The learned Judges held that the sal 
waa void as under section 147 (1) such notice was necessary. It is true, as pointe 
out by learned counsel for the appellant, that on the facts of that case, the transfe 
of the holding was effected prior to the filing of the execution application. But: 
erusal of the judgment discloses that nothing turned upon the circumstance: 
The ratio decidendi of the decision is found at page 852. The learned Judge 
observed : 

“Tt is quite a different matter to say that no notice shall be given to a transferee when ther 
has been a rent suit and the landholder is proceeding in execution bike dectes ob ained Wy kta ther 
in. Section 14% (2) read with section 147 (1) makes it quite clear that notice is n . Wher 
notice is required and is not given the transferee cannot be affected by anything done behind his bacl 
If the property is sold in such circumstances, the sale is invalid.” 

In support of their conclusion the learned Judges relied on a decision ofa Full Bence 
in Kanchamatat Pathar v. Shahaji Raja Sahib*, where the learned Judges held that 
sale without issuing notice under Order 21, rule 22, Civil Procedure Code, to th 
legal representative of the judgment-debtor was void. Venkataramana Rao, J. 
in Subbarayulu Naidu v. A Nadar? expressed his view in the following terms 

Se ae ee a a the transferee is entitle 

impleaded in an proceeding initia notification though such proceedm, 
en eect ws ay oe we ee Gain against the transferor before the date of notif 
cation or recognition.” 
It is again true, as pointed out by the learned counsel, that in that case the trangfe 
was effected prior to the filing of the execution application. But the above remark 
clearly indicate that that fact would not make any difference in the legal situatio: 
for though the execution was started earlier, the proceedings in respect of the sal 
would be void as no notice of that sale was given to the tranaferee who was legall 
recognised by the landholder. p 


1. `(1945) 1 BLL.J. 226: ILR. (1946) Mad. 461 ner MAL 
a ; . (I . ‘ 
2. (1998) 70 MLJ. 16a: ILR. 59 Mad. Le 576 
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Even on principle the contention of the learned counsel does not appi to 
be sound. The Madras Estates Land Act does not say that a transfer of a holding 
subsequent to the filing of an execution application against the original pattadar 

can be ignored or cannot be recognised by the landholder. “Section 145 (2) will 

«equally apply to a transferee prior to the filmg of the application and to a transferee 
subsequent to that date. -Once the recognition is made the transferee will become 
the owner for all the purposes of.the Act and thereafter the landholder can look 
to the purchaser only $r effectuating his rights. A sale held without issuing notice 
to the owner of the property is against the principles of natural justice. 

For all the aforesaid reasons, I agree with the courts below that the sale held 
without giving the requisite notice to the transferee is void. The second appeal 
fails and is dismissed with costs. -. 

No leave. E 

V.P.S. — Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. P. V. RAJAMANNAR, Chisf Justice. 
Dusbha Viswanadha Sastri, power-of-attorney holder for 
Ivaturi Mallikarjuna Rao and others .. Appellants* 


v. : + : 
Dronamraju Venkatakrishna Rao and others .: Respondents. 


Ciril Procedure Code (V of 1 , Order 21, rule Execution sale for a larger mount than actwall 
Steet Gee eee E elds ba Valea J á 
A decree-holder himself purchasing the property in execution levied for a much amount 
than what he knew to be actually due undtr the decree cannot be allowed to retain the property 
and the sale cannot be allowed to stand. 5 
Case-law discumed. i - 


Appeal against the decree of the ‘Court of the Subordinate Judge, Ellore, in 
A.S. No. 47 of 1946, preferred against the decree of the District Munsif’s Court, 
Kovvur, in O.S. No. 334 of 1942. ‘ i 


V. Parthasarathi for Appellants. = : : 
U. Sethumadhava Rao, K. Krishnamurthi and M. Dwarakanath for Respondents. 
The Court delivered the following 


Jupcmeznr.—Both the courts have held that the sale held in execution of the 
decree in S. S. No. 312 of 1937 in E.P; No. 26 of 1938 was not valid. , The District 
Munsif who tried the suit set aside the sale on four grounds, but in appeal the learned 
Subordinate Judge held that the decree had to be set aside on two grounds. These 
two grounds really amount to this, namely,’ that the decree was executed for an 
excess amount and to the knowledge of the decree-holder who himself was 
the purchaser. By virtue of section 15 of Madras Act IV of 1938 the judgment- 
debtor obtained benefit of half the rent for faslis 1344, 1345 and 1946. The 
amount deposited by-the judgment-debtor was even withdrawn by the decree-holder. 
Nevertheless execution was Tevied for the entire amount and not for the balance 
only, and this in spite of an order of Court. Obviously, therefore, the decree-holder 
who knew that-what was due under the decree was an amount far less than -the 
amount for which he brought the properties of the pees to sale cannot 
retain the properties purchased at such a sale by himself, whatever might be the 
case of an innocent third party purchaser. It will really amount to allowing a 
person who is in the wrong to take advantage of that wrong. 


Observations in a decision of a Division Bench in Kasturi Atyangar v. Aruna- 
halam Chettiar’ were relied upon by learned counsel for the appellant. In that 
ieee a ES _  O 
*G.A. No. 45 of 1947. j ea eee “"" * grd December, 1951. 

: ner 1. (1918) 34 1.0." 350 and 352. - 
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case the learned Judges held that the levy of execution for the full amount w: 

justified, but went on to say by way of obiter that even ifa certain payment had bee 

taken into account, there would still be money due and it could not be said the 
the Court had no jurisdiction to proceed with the execution of the decree. Ther 

was no necessity in that case to finally determine the question whether, in circum 
stances like those in the present case, namely, of a decree-holder himself purchasin 

the pro in execution levied for a much larger amount than what was actuall: 
due and to his knowledge, the sale should be allowed to stand. In Rewa Mahto: 
v. Ramkishen Singh! the purchaser was a third party who clould not be impresse: 
with the knowledge of another decree against the decree-holder in the case in favou 
of the judgment-debtor. eae 


I agree with the learned Subordinate Judge in holding that the sale has to be 
set aside. The second appeal is therefore di with costs. Leave refused. 


V.P.S. A Appeal dismissed 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
Present :—MR. Justice RAMASWAMI. 
Sakuntala Bai .. Petitioner" 


v. 
Venkatakrishna Reddi, the Customs Inspector of Reddi- 
chavadi Customs Chouki, Cuddalore Taluk .. Respondent, 
Sea Customs Act (VII of 1878), section 198—Customs Inspector abusing and astaxiting person 
Sy deat Piece en deh fa ee P ees Sie ae 
Section 198 was necesscry—Criminal Procedure Code (V of 1898), section 197—Sanction qf Central Goverament, 


It is no part of the duty of a Customs Inspector to lose his temper and abuse and assault a person 
of ing who refuses to remove the gold ornaments worn by her. Such acts cannot 
be said to have been or purported to be done in the discharge of ial duties. i 
a month’s previous notice to the accused is not for the prosecution of the Custams Inspector. 
Such a sAectens does not require sanction under section 107, minal Procedure Code. Assuming 
such sanction is necessary, the sanction of the Central Government is not necemary because the Cus- 
toms Inspector is removable by a delegated authority. 

Petition under sections 435 and 439, Cfiminal Procedure Code, 1898, raying 
that the High Court will be pleased to revise the order of the Court of the District 
Magistrate (Judicial) of South Arcot, Cuddalore, in C.C. No. 399 of 1950, dated 
gth December, 1950. 

T. R. Srinivasan for Petitioner. 

The Public Prosecutor (V. T. Rangaswami Aiyangar) for the State. 


The Court made the following 

OrpeR.—This is a criminal revision petition filed against the order of di 
made by the learned District Magistrate (Judicial) of South Arcot at Cuddalore 
in C.C. No. 399 of 1950. 

The facts are :—One Sakuntala Bai travelled in a bus from Pondicherry to 
Cuddalore on 17th April, 1950. It is stated that she was on her way to her husband’s 
house. The bus was stopped at Reddichavadi Customs Chouki for inspection 
by the customs authorities. This Sakuntala Bai states that she was examined 
by the woman customs guard and was sent out and that while she was about to get 
back into the bus she was called by the accused Venkatakrishna Reddi the Inspector 
of the Reddichavadi Customs Chouki and asked to remove the gold bangles and the 
gold golusu worn by her and that she refused to do so. Thereupon the accused 
is said to have abused her and also assaulted her by giving a slap on her face and 
a few blows on her back with his leather belt and that he forcibly removed the gold 
bangles and golusu from her hands and detained her in the Chouki till 8-15 p.m. 
until she paid a fine of Rs. 1,000. On the foot of that she filed a complaint against 





1. (1886) L.R. 1g LA. 106: LLR. 14 Cal 18 P.G). 
*Cr. R.C. No. 107 of 1951. 6th February, 1952. 
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1c accused on 26th April, 1950. This case was filed before the Stationary Sub- 
sey. ae of Cuddalore under sections -355, 323 and 342, Indian Penal Code. 
“a C.C. No. 1414 of 1950.and the learned’ Sub-Magistrate after examining the com- 
)lainant òn oath took the complaint on file under section’ 355, Indian Penal Code 
and issued summons to the accused. ` 


Then on a petition (C.M.P. No. 24 of 1950) filed by the accused the case was 
transferred to the file of the District Magistrate and numbered - as C.C. No. 399 
of 1950. I may point out here that the complainant sought to corroborate her 
case by a medical certificate also. = : oni ; 


_ The accused took a preliminary objection under section 197, Criminal Proce- 
dure Code and also under section 198, Sea Customs Act. His .case was that as 
tor of Customs attached to the Central Government appointed under section 
3 of the Sea Customs and Land Customs Act, he was a public servant not removable 
from office even by the Local Government and that to prosecute such an officer 
for an-offence alleged to have been committed by him while acting or purporting 
to act in the discharge of his official duties sanction will have to be obtained from 
the Central Government and that under section 197, Criminal Procedure Code, 
the Court could not take cognizance of the offence, against him except with the 
previous sanction of the Central Government. The contention under section 
198 of the Sea Customs Act is that : 
‘(no proceeding other than a suit shall be commenced against any person for anything pur- 
porting to be done in ce of the said Act without giving to ruch person a month’s 
notice m writing of intended proceeding and of the cause thereof ; or after the expiration of 
three months from the accrual of such cause. 
There is no dispute-in this case that this procedure was not followed in the sense 
that notice was not given though the complaint was filed within three months of 
the accrual of such cause. These contentions found favour with the learned District 
Magistrate (Judicial) of Cuddalore and the complaint was dismissed and the accused 


The two points which fall for consideration before me are whether section 198, 
Sea Customs Act, and section 197, Criminal Procedure Code, apply to this case. 
Point 1.—So far as section 198, Sea Customs Act, is concerned the learned 
District Magistrate was not at all justified in sons: that that section applied to 
the facts of this case. The reasoning of the learned Judicial District Magistrate 
is that the accused got wild and assaulted the lady as.she refused to remove the 
jewels from her hands and surrender them and that therefore that even if the accused 
assaulted the complainant it was an act done or purporting to be done by the 
accused in the discharge of his official duties. I am astonished that such an argu- 
ment should have found countenance with a Judicial District Magistrate as no- 
where does the Sea Customs Act permit the Customs authorities to beat a respectable 
lady not only with hands but also with a belt as part of their official duty. Chapter 
XVII of the Sea Customs Act lays down the procedure in regard to such cases. 
It was open to the Inspector to arrest this lady on his suspecting that she was trying 
to smuggle dutiable goods and then produce her before the nearest Magistrate or 
Customs Collector and seize the articles liable to confiscation, etc. It is no part 
of the duty of a Customs Inspector to lose his temper and do any of the acts attri- 
buted to him in the complaint and if he does so it will certainly be an‘act not done 
or purporting to be done in the aa es official duties. This point has been 
deoe dealt with in two leading judgments of the Privy Council and the Federal 
Court. In Hori Ram Singh v. Emperor! the phrase “‘act done or purporting to be 
done in execution of the duty as servant of the Crown ” was fully discussed. ` Their 
Lordships of the Federal Court laid down that . : ; i 
“ the test is not that the offence is of being committed only by a public servant and 
not by any ane else, but that it is commi by a public servant in an act done or ing to be 
done m the execution of his duty. The'section cannot be confined to only such acts as are done by a 


“q+ (1939) SIMLJ. (Sop) og. 00O, ee g 
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public servant directly in pursuance of his public office, though in excess of the duty or under 2 mix 
ief as to . The section is not intended to app to acts done purely 


in a private a public servant. It must have been ostensibly done by him in bis official 
capacity in execution of his » which would not necessarily be the case it was done 
at a time when he held such nor even necessarily was in his official ‘business 


This has not been the case here. If for instance the complainant woman tried to 
run away or resist the removal of the ornaments by the female guard, who should 
naturally be employed in seizing the articles, one can understand if force is used 
to prevent the woman running away or ovecome her resistance. That application 
of free could be an act done or p rting to be done in execution of his duty 
though negligence might have been displayed and more force than was necessary 
was used. But when the Sea Customs Act itself prescribes the procedure to be 
followed in such cases this Customs Inspector could not administer summary con- 
dign punishment and assault a respectable woman with hands and belt and cause 
injuries to her. Therefore applying the principles laid down in this Federal Court 
decision this is certainly not an instance of “an act done or purporting to be done 
m execution of duty as a servant of the Crown ”. Then turning to the decision 
of the Privy Council in Gill v. King Emperor! their Lordships have held that 

“ a public servant can only be said to act or to purport to act in the discharge of his offitial 
duty, if his act is such as to lie within the scope of his official duty. Thus a Judge neither acts 
nor purports to act as a Judge in receiving a bribe, though the judgment which he delivers may 
be such an act ; nor docs a Government ical Officer act or purport to act as a public servant 
jn- pickmg the pocket of a patient whom he is examining, though the examination itself may be 
such an act.” 
In other words, their Lordships of the Privy Council while admitting the cogency 
of the argument that in the circumstances prevailing in India a measure of 
protection from harassing proceedings may be necessary for public officials, cannot 
accede to the view that the relevant words have the scope that has in some cases 
been given to them. Therefore, as I have stated, it is an astonishing fact that the 
learned Judicial District Magistrate should have thought that beating a would-be 
smuggler not for the purpose of seizure but for ventilating his outburst of temper is 
an act done in the course of official duty or purporting to be done in the course 
of official daty by a servant of the State. The less we prctect such public servants 
the better and the more we allow citizens to ventilate their just grievance the better. 
On this construction there is no question of failure to follow the procedure prescribed 
under section 198, Sea Customs Act. 


Point 2: Then turning to section 197, Criminal Procedure Code, as I have 
pointed out above two contentions are advanced, viz., that first of all this is an 
offence for which sanction is required and secondly that the sanction should be given 
by the Central Government. In my opinion both these contentions are devoid 
of any substance. 

In order to make out the pre-requisite of sanction it must be established that 
the act which was done was an act done by the official while acting or purporting 
to act in the discharge of his official duties. To some extent this point has been 
discussed while dealing with section 198, Sea Customs Act. The test to be applied 
in such cases has been well laid in two decisions of this Court. In Sheik Abdul 
Kadir Sahib v. Emperor, Coutts-Trotter, J., pointed out that section 197, Criminal 
Procedure Code, is intended to apply to those cases in which the offence is an offence 
which can be committed by aspublcacrvant oat that is, cases in which his being 
a public servant is a necessary element in the offence. Thus, where a Judge com- 
mits an offence from the Bench which could be committed by anybody and which 
entails co uences neither in the way of penalty nor anything in the least different 
because a Judge committed it from what it would entail if committed by anybody 
else., sanction is not required for his prosecution under section 197, Criminal 
Procedure Code. In Raja Rao v. Ramaswami*, Jackson, J., pointed out as follows : 
RS cE RTE IAB AS O ka A 
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“Section 197, Criminal Procedure Code, presents no difficulty if the obvious intention of the 
i ae i  Baitish policy to sct an official above the common lew. 
commits a common offence he has no peculiar privilege. But if one of his official acts is alleged 
to be an offence, the State will not allow him to be prosecuted without its sanction, for the obvious 
reason that otherwise official action would be beset by private prosecution. jee be charged 
with defamation, policemen with wrongful restraint, and distrainers wi This privilege 
emon Eo proca viikko oy Ea eee nee De ene oe 
charge of ial duty, or fairty purporting to be in such discharge.” 
. In other words, a prosecution for an offence arising out of the abuse of official 
«position by an act not purporting to be official, does not require sanction under 
section 197, Criminal Procedure Code. 


In this case two points are involved, viz., first ofall whether the Customs Inspector 
did assault this Sakuntala Bai as alleged by her and which she was prepared to 
prove by means of medical certificate and otherwise and secondly, whether in the 
event of Ber affirmatively and satisfactorily proving that the accused did assault 
her then whether it was for one of the purposes which would have made out that 
it was a case of use of reasonable force for discharging an official duty and then 
the question of sanction would arise. So on the mere contention of the accused 
that even if he is assumed to have assaulted the complainant he would be protected 
under section 197, Criminal Procedure Code, is meaningless. It is not a pure 
question of law but a mixed question of fact and law and has to be decided after in- 
vestigation and cannot be short-circuited by summarily throwing out the complaint. 
_ - Then in regard to this accused being a servant of the Central Government, 
it is of academical importance in’ view of the fact that I have held that prima facie 
at the present stage no sanction is necessary. But assuming that such a sanction 
is necessary, the sanction of the Central Government is not necessary because the 
Customs Inspector is removable by a delegated authority. It is admitted that the 
Customs Inspector can be dismissed by a person other than the Central Government. 
There is a bench decision of this Court on this point: Pichai Pillai v. Balasundara 
Mudaly1, It was held there as follows : i 

s neem any Pubic servant who is not removable frorn hia office save by or with the 
sanction of a Government or some higher authority’ in section 197 (1), Criminal Procedur® 
Code, will not inchide public servants whom some lower authority has by law or rule or order been 
empowered to remove.” 
The section clearly intends to draw a line between public servants and to provide 
that only in the case of the higher ranks should the sanction of the Local ern- 
ment to their prosecution be necessary. : 

In this decision Sheik Abdul Kadir Saheb v. Emperor?, and Narayan v. Emperor’ 
were dissented from. See also Afzalur Rahman v. Emperor*. 

The order of the lower Court therefore cannot be supported and the dismissal 
and discharge are set aside and the present learned District Magistrate is directed 
to take the case on file and dispose of it according to law in the light of the obser- 


vations made above. 
: Petition allowed and discharge 
K.S. —— of accused set aside. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Jusricz RaMASWwAMI. 
Ramakrishna Padayachi and others .. » Petitionsrs* 


v. 
The State and another .. Respondents. 
Criminal Procedure Code (V of 1898), section 9.45—Offences under sections 426 and 448 of the Penal Code— 
a ak cocci Ned eo ee 
The offence under section 426, Indian Penal Code, can be compounded by the persan to whom 
the loss or damage was ca and the offence under section 448 by the person in posession of the 
rs (1935) 68 M.L-J. 608: I.L.R. 58 Mad. 3. (1934) M.W.N. Sie ) FL 
J I 2 MLJ. : (1 ; : 
7- (936) MWN. 984. 4- (1943 J 943 J. 7 
s .C. No. of 1951. 4th December, 1951. 
(Cr.R.P. No. of 1951). 
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Where the accused trespamed upon property and caused. damage to the property therein and 
compounded the case with a caretaker who was the person in possesson for the nonce, . im 

Held, that the Magistrate was right in refusing to accept the © ise with respect to the 

prosecution under sections 426 and of the Indias Penal Code where the complainant was the zeal 
property i 


Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the Court of the Additional 
First Class Magistrate, Kumbakonam, in C.C. No.. 39 of 1950, dated. 24th November, 
1950. i so 


K. Veeraswami and G. John Arthw for Petitioners. ‘ 
_ The Public Prosecutor (V.,.T. Rangaswami Aiyangar) for the State. | 
` M. Sriniogsa Gopalan for complainant. ran 

The Court made the following: : 


Orper.—This criminal revision case is filed against the conviction and 
sentence of the learned Additional First Class Magistrate of Kumbakonam in C.C. 
No. 39 of 1950. re ho : 


_ The short facts are: The criminal revision petitioners before us were tried for 
offences under sections 448, 426 and 323, Indian Penal Code, on the foot of the follow- 
ing facts set out in pai ph 2 of the judgment of the lower Court. P.W. 7 who 
is a graduate has o an Ashramam by name Vivekananda Ashramam at Thilla- 
yadi for the benefit of the poor children.. A boarding hostt] is attached to the 
Ashramam and the boarders who were ‘10,in niymber including P.Ws. 2 and g 
and the son of P.W. 1 by name Dharmalingam were also given education by sending 
them to the schools-at Thillayadi or Tirukadayur lying adjacent. The parents 
of the boarders used to 7 aall sums towards the boarding and education of their 
children and P.W. 7 used to make collections from the public towards the 
maintenance of the Ashramam. P.W. 1 is a native of Muthupet and he is a mason 
by profession. P.W. 1 had work in the temple at Thiruvidakali lying adjacent to 
illayadi and he took his food at the Ashramam and stayed for the night at the 
Ashramam from the second week of January, 1950. Accused 1 is the father of 
accused 2 and 3 and they all reside in Thillayadi. On the night of 18th January, 
1950, at about 8 p.w., P.W. 7 was absent from the village and P.Ws. 2 and g 
and other boarders were studying in the Ashramam building while P.W. 1 was 
having his food in the kitchen. At that time the three accused went in front of the 
bamboo locked gate to the compound of the Ashramam building and asked that 
the gate be opened. Before P.W. 2 went to the gate with the key, the gate was 
broken and accused 1 to 3 entered into the building. Accused 1 abusing P.W. 7 
and threatening to injure P.W. 7 asked where P.W. 7 was and tore a tiger skin 
kept on an easy chair: crosswise rendering it useless. On hearing the hubbub in 
the hall P.W. 1 who was having his food in the kitchen went there, told accused 1 
that P.W. 7 was away from the village and questioned their action. Accused 
. asking P.W. 1 what right he had to interfere, hit P.W. 1 on his face with the ba 
end of a hand electric torch light. Accused’ 2 also hit P.W. 1 on his face with a 
. knuckle cluster. Accused 1 also beat P.W. 1 with hand on P.W. 1’s back. ' P.W.1 
was dragged to the verandah and there also he was beaten by all the accused. 
P.W. 1 became unconscious when all the accused ran away. - The next day P.W. 1 
went to the hospital at Porayar where P.W. 1 was treated as an in-patient for three 
days by P.W. g, the Medical Officer in charge. - On receipt of the accident report 
sent by P.W. 9, the Porayar Station Head Constable recorded a complaint from 
P.W. 1 at the hospital. After registermg the complaint as crime No. 10 of 1950 
and after seizing the torn tiger skin and broken lock of the gate and after completing 
the investigation, P.W. 10, the Sub-Inspector submitted a charge-sheet to Court. 


There was a composition between P.W. 1 and the accused in the following 
terms; 5 
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“ Myself and the -accused have compromised the matter. As I have compromised the above 
case by arbitration and as I feel that it is not just to proceed further with this case, I pray that the 
-Court may be pleased'io accept my compromise memo and release the accused.” ; j i 
It is to be noted that P,W..7 Bas'not joined in this compromise. 


. The entering into -this compromise was subsequently disputed’ even by P.W. 1 
and the learned Magistrate,;who held-an enquiry into: the same as he was perfectly 
competent to do, came to thé.conclusion that P.W..1-had entered into the com- 
promise willingly and that he .was.trying to, falsely. resile from it, recorded the 
compromise and acquitted the accused of the offence of voluntarily causing hurt 
to P.W. 1 by accused 2-and 3 under section 323, Indian. Penal Code. The learned 
Magistrate.refused to hold, as he was-urged to-do so by the accused, that this com- 
‘promise also covered the offences under sections 448 and.426, Indian Penal Code, 
against all these. criminal revision. petitioners.and examined the evidence of both 
the prosecution and the defence against them. and came to the conclusion that 
they were guilty as charged and sentenced them to. petty fines. - 

The point taken in this revision petition is that on the.evidence on record the 
offences against these- persons have not: been made out ; and secondly that on the 
ee aia ce into Court the accused should have been acquitted under all 
heads. 


In so far as the first point is concerned the lower Court on abundant and , 
satisfactory -evidence has come to the conclusior in a well-reasoned judgment that 
the accused persons were guilty of the offences for which they have been convicted. 
Nothing was placed before me to come to a different conclusion by reason of any 
misappreciation of the evidence. Therefore, on the finding of fact there is no 
reason to interfere. . 


Then’ turning to-the point of law, the persons by whom the offences under 
sections 426 and 448, Indian Penal Code,-can be compounded are set out in column 2 
of table 1 attached to section 345, Criminal Procedure Code. The offence under 
section 426, Indian Penal Code, can be corhpounded by the person to whom the 
loss or damage was caused: The offence under section 448, Indian Penal Code, 
can be compounded by the person in possession of the property trespassed upon. 

The evidence im this case is that P.W. 7 is the owner of the tiger skin and the 
person to whom the loss or damage was caused, and P.W. 1 was only a caretaker 
for the time bemg. Accused 1 cannot comipound this offence with P.W. 1. 


.In regard to the offence under section 448, Indian Penal Code, there is a lo 
line of decisions which clearly show that the caretaker P.W. 1 cannot be andae] 
to be the person in possession of the property trespassed upon. The charge of 
criminal trespass can be compounded by the person who is in actual possession 
of the property trespassed upon ; and.he (P.W. 7) and not the juridical possessor 
(P.W. 1) the person who can bring the complaint in t of the offence. Other- 
wise we might have a juridical possessor, s.g., a trustee, filing a complaint for criminal 
trespass and the actual possessor compounding the offence, a-result which could 
never have been- contemplated: by the Legislature; Ses 8 L.B.R. 425 (1). The 
caretaker for the time being is neither the juridical nor the actual possessor. But 
he is only in constructive possession on behalf of either the one or the other. To 
hold otherwise would lead to a strange result namely a servant taking money from 
the accused and compounding the offence, whereas the really injured party namely 
the master and actual possessor, would be left without any lawful remedy against 
the a r. That is why in two decisions of our -High Court this position has 
been clarified. In Venkatesu v. Kesammat, Krishnan Pandalai, J., held that the 
offence of criminal trespass under section 447, Indian Penal Code,may be committed 
even when the person’ in possession of the property is absent, provided the entering 
into or upon the property is done with intent to do any of the acts mentioned in this 
section. . Thus, where a person entered upon a field that had been leased-during 
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the absence of the lessee and ploughed it and only the lessor came to the spot om 
hearing it to prevent the commission of such act, held that that was not enough 
to exonerate that person from intention to annoy the lessee and that such a persone 
could properly be convicted under section 447, Indian Penal Code. In Narayan 
v. M ee this decision was relied upon and it was held by Kuppuswami Aiyar, J., 
that where the object of the ryots’ association was to take possession of the lands 
in the- possession of the Zamindar in a high-handed manner, a trespass by the 
members of the association for that purpose on the zamindar’s lands must be deemed 
to have been with the intent to annoy and insult the zamindar and the mere fact 
that he was not present would not indicate that there.could have been no istent 
to annoy or ipsult. A man need not necessarily be insulted only by acts done in 
his presence. In this case on the facts the trespass was intended only to annoy 
and insult P.W. 7 and not P.W. 1 who merely happened to be present as caretaker 
for the nonce in the absence of P.W. 7. 


Therefore the learned Additional First Class Magistrate has rightly refused 
to accept the compromise in regard to the offences under sections 426 and 448, 
Indian Penal Code and there are no grounds to interfere. - 


This petition is dismissed. 
V.P.S. — : Petition dismissed 
IN THE HIGH COURT OF JUD ICATURE AT MADRAS, f 
PRESENT :—MR. Justice Sussa Rao. 


Gundalapalli Rangamannar Chetty .. Petitioner.* 


v 


- Desu Rangiah and others .» Respondents. 


Madras Buildings (Liase and Rent Control) Act (XXV ef 1949), section 7 (2) (ii}—Sub-latting tohich 


There cannot be a sub-letting, unless the lesee parted with legal i The mere fact 
that another is allowed to use the premises while the lessee reteins the legal possession is not enough 
to create a mib-lease. To create a lease or sub-lease q right to exclusive on and enjoyment 


Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue a writ of certiorari calling for the records 
in C.M.A. No. 35 of 1950 on the file of the Court of the Subordinate Judge, Nellore 
and quash the order therein. 


K. Umamaheswaram and A. Subramanian for Petitioner. 
M. S. Ramachandra Rao for Respondents. 
The Court delivered ,the following 


UDGMENT.—This is an application for issuing a writ of certiorari, and for 
quashing the order of the Subordinate Judge of Nellore in C.M.A. No 35 of 1950, 
The first respondent, Desu Rangaiah, took the premises bearing Door No. 258, 
Ward No. 5, Stonchousepet, Nellore, belonging to the petitioner on rent 10 years 
ago for his business. Two years back he entered into a partnership with Thadi- 


kamalla Venkataseshayya and Posa Veeranna for ing on business in onions. 
The pore arrangement was embodied in a » Exhibit B-1. Under 
Exhibit B-1 the old interest was not transferred to the partners. That related 


only to the partnership business to be carried on jointly by the first respondent 
Desu iah, Venkateseshayya and Posa Veeranna. It regulated only the 
rights and liabilities in regard to the business. ` The first respondent continued 
to be in possession of the premises with a liability to pay rent to the petitioner. The 
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rent originally was a sum of Rs. po. It was enhanced from time to time till it 
reached the present rate of Rs. 6o. Further requests for enhanced rent -by the 
landlord were not acceded to by the first respondent. Presumably this circumstance 
made the landlord to file M.B.C. No. 32 of 1950 on the file of the House Rent Con- 
troller, Nellore, for evicting -the first E ER from the premises.: The main 
ground for eviction was that the first respondent had sub-let the premises to the 
second respondent’s firm. It was alleged that the first respondent was carrying 
on business in Srirangarajapuram after sub-letting the premises to the second 
respondent who was described in the petition as Tadikamalla Venkataseshaih Posa 
Veeranna, represented by its two partners, The Rent Controller dismissed the 
petition. In appeal the Subordinate Judge held that there was no sub-letting, 
and on that finding dismissed the appeal. ‘The petitioner filed the above writ. 


Learned counsel for the petitioner raised before me that same point, which 


has been negatived by the Subordinate Judge. He contended that by reason 
of the partnership, in law there was a sub-letting of the premises to the second res- 
pondent within the meaning of section 7 (2) (ii) of Act of1949. The relevant 
portion of the section reads: ; ; 

“ Bection 7 (a): A landlord who seeks to evict his tenant shall apply to the Controller fora 
direction in that If the Controller, after giving the tenant a reasona opportunity of showing 
cause against the application is satisfied— Le 


(ii) that the tenant has after the agrd October, 1945, without a written con-cn of the land- . 


(a) tranaferred his right under the lease or sub-let'the entire building or any portion thereol, 
if the lease does not confer on him any right to do so, the controller shall e an order directing the 
tenant . . 1. 2. » ss id - 


Under this clausé¢, a landlord would be entitled to evict his tenant if he transferred 


his right under the lease or sub-let the entire building or any portion thereof. It- 


was not stated in the petition that. the first respondent transferred his right under 

the lease deed; nor was that point raised before the Subordinate Judge: The 

titioner would therefore be entitled to evict the first respondent, only if he esta- 
lished that the first respondent sub-let the premises to the second respondent. 


The scope of the word “‘sub-let ” has been the subject of judicial determination ` 


in connection with covenants prohibiting sub-letting and imposing the penalty 
of forfeiture, if the covenants are contravened. In Pebbles v. Glosthwaits 1, Romer, J., 
considered the scope of such a covenant. One Phillip took from the defendant’s 
predecessor-in-title a lease of the first and second floorsof a premises. It contained 
a proviso for re-entry by the lessors in case of a breach of the lessee’s covenants, 
and one of these covenants was that he would not assign, underlet or part with the 
session of the demised premises without the previous licence in writing of the 
essors. After the death of Phillip, his executors sold Pe grane and business to 
a limited company called A. M. Pebbles & Son, Ltd. e stock was delivered 
to the company which put its name upon the demised premises. The property 
was not assigned to the company and no licence to assign or part with the possession 
was obtained from the lessors. The executors had a large shareholding in the 
new company, and two of them were directors of it, -who attended at the premi- 
ses and took part in the management of the company’s business. The question 
was whether the executors of the tenant had broken the covenant. The learned 
Judge observed : - 5 
“ Cleaity there was no assignment or under-letting, but it was said that there had been a parting 
with posscssion without the necemery consent . ..- - inayat ape ia 
although pending completion and the obtaining of a licence to amiga allowed the company 
to use the premises for the of the company.. . . ... Ifa lessee retained posecaion he 
did not commit a breach of such a covenant by allowing other people to use the premises.” 
‘The Court of Appeal confirmed the Late faa Lord Justice Lindley made remarks 
much to the same effect. The learned Judge said, l 
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“They were informed by their solicitor Mr. Scames, that they should not part with possession 
No doubt they let the company into possemion but they did not part with possesion themselves anc 
so long as it was truc in fact that the lessees had not parted with possession they had committed m 
breach of the covenant.” 

In Jackson v. Stmons1, the question was whether the tenant broke > 
similar covenant. The defendant who was the tenant, without the plaintiffs 
consent or knowledge agreed for the sum of 7£ per week to allow the 
proprietor of a night club carried on in a basement beneath the shop to use the 
front part of the shop between the hours of 10-30 p.m. and 2 a.m. for the sale of 
tickets of admission to the club. Romer, J., held Sat the arrangement conferred no 
estate or interest in the demised premises but was a mere privilege or licence to 
use portion thereof, the defendant retaining the legal possession of the whole and 
did not, therefore, constitute a breach of the covenants not to assign, underlet, 
or part with the demised premises or any part thereof. The same view was 
expressed by the Court of Appeal in Chaplin v. Smith*, In that case, the 
lessee had covenanted with his lessor that be would not assign or underlet 
or part with possession of the demised premises or any part thereof. He 
assigned his business to a company of which he was the managing director 
and in which he held a controlling interest. He carried on the business of the 
company on the premises which were stated to be its registered address and 
on which the name of the company was exposed. He kept the key of the pre- 
mises in his possession. The company agreed to indemnify him in respect of the 
rates and taxes. Subsequently, a second company was formed of which the lessee 
was the managing director, and which took over the business, assets and liabilities 
of the first company. In negotiating for this transfer the lessee stipulated that he 
should remain in possession as actual tenant of the demised premises. On those 
facts the Court of Appeal held that there had been no breach of the lessee’s 
covenant. At page 211 Scrutton, L.J., made the following observations : 

“ He did not amigi i nor did he underlet. He was constantly on the premises himself and kept 
thekeyofthem. He business of his own as well as business of the company. In my view he allowed 
the company to use the premises while he himself remained in possession of them.” 

Foa on Landlord and Tenant, 6th Edn., at page 323, summarised the law on the 
subject in the following words : 

“The more act of letting other persons into posesion the permitti 
use the premises for their own purposes, is not, so long as bo hie ee eke 
breach of the covenant.” 

It is clear from the aforesaid decisions that there cannot be a sub-lettin 
unless the lessee parted with legal possession. The mere fact that another is 
allowed to use the premises while the lessee retains the legal possession is not 
enough to create a sub-lease. Section 105 of the Transfer of perty Act defines a 
lease of immovable property as a transfer of right to enjoy such property. There- 
fore to create a lease or sub-lease a right io exclusive possession and enjoy- 
ment of the property should be conferred on another. In the present case the 
exclusive possession of the premises was not given to the second respondent. 
The first respondent continued to be the lessee, though in regard to the business 
carried on in the premises he had taken in other partners. The partners are 
not given any exclusive possession of the premises or a part thereof. The first 
respondent continues to be in possession, subject to the liability to pay rent to 
his landlord. The partnership deed also, as I have already stated, does not 
confer any such right in the premises on the other partners. I therefore hold 
that in the circumstances of the case the first respondent did not sub-let the 
premises to the second respondent, and therefore he is not liable to be evicted 
under the provisions of Act No. XXV of 1949. 


The application therefore fails and is dismissed with costs, advocate’s fee 
Rs. 100. 
KAS. en . Application dismissed. 
ee EO EOE 
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- IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Jusriaœ Sussa Rao. l 
N. Balaraman x i ..  Petitionsr* 


U. 
The Corporation of Madras . .. Respondents, 
Madras Gi icibal Act (IV » Section \—Ref to the Council by Commissioner 
on tof Standing Camo rer ih ordet Qf th Coto i a Fenes fed eli 
and storing— Decision of Council—Necessity to give opportunity te the person affected to pert foreoard kis case. 
When a tribunal is entrusted with i-judicial functions affecting rights of parties it is the 


elementary le that the said should an opportumity to the person affected to put 
forward his case. council on a reference by the Commissioner on an order by the Stand- 


liable to be quashed by a writ of esrkerari. 

Petition praying that in the circumstances stated in the affidavit filed there- 
with the High Court will be pleased to issue a writ of certiorari calling for the records 
relating to the refusal of licence for the petitioner for running a firewood depot in 
No. 69, Guruvappa Chetti Street, Chintadripet, Madras, for the year 1951-52 and 
to quash the order of the Council, dated 11th September, 1951, refusing licence to 
the petitioner and the order of the Commissioner directing the petitioner to close 
the trade immediately, communicated in Assistant Revenue Officer’s letter, dated 
19th September, 1951. 

Raman of Raman and Raghavan for Petitioner. 

T. Ramaprasad Rao for John and Row for Respondents. 


The Court made the following 
OrDER.— This Seon is for issuing a writ of certiorari to quash the order 
of the Corporation of Madras. The petitioner is the proprietor of the firewood 
depot situated at No. 69, Guruvappa Chetty Street, Chintadripet, Madras. On 
and February, 1951, the Commissioner of the Corporation refused to issue a licence 
on the followmg grounds: (1) there is no space for loading and unloading inside 
the firewood depot ; (2) the splitting is done on the road margin ; and (3) there 
is no open space 20 feet all round in order to reduce fire risk. The petitioner 
appealed against that order to the Standing Committee (Health). The Standing 
mmittee set aside the order of the Commissioner and directed the issue of the 
licence. The Commissioner referred the matter to the council and the council 
passed a resolution on 11th September, 1951, setting aside the order of the Standing 
Committee and restoring that of the Commissioner. Thé petitioner filed this 
application for setting aside that order on the ground that the order was arbitrary 
and also contrary to the principles of natural justice. The relevant sections of the 
Madras City Municipalities Act are as follows : 

“ Section 287 (1) : No place within the limits of the City shall be used for of the 
I useues e E te a and ept ii 
with the conditions specified therein.” ‘ 
One of the items of schedule VI is firewood selling or storing. 

“ Bection 365 (3): Every order of the Commissioner or other municipal authori 

or a licence or isi i I 
a anol modifying permission shall be in writing and shall 


Section 366 (1) : An appeal shall lie to the Standing Committee from— E . 
M any refusal by the Commissioner to grant a licence under sections 282, 287, 295, 299 and 
go4 (2). ` . 7 
Section 366 (2) : Tf on any such appeal, the Standing Committee reverses or substantially 
or 


refusing, 
state the 


to the decision of the Standing Committee.” 
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It is clear from the aforesaid provisions that issuing an order or refusing to 
issue a licence is of quasi-judicial nature and the Commissioner will have to comply 
with the provisions of the Act and also shall give reasons for his refusal. Against 
the order of refusal, a statutory right of appeal is given to the Standing Committee. 
If the order of the Standing Committee is against the view expressed by the Com- 
missioner he can refer the matter to the Council whose order will be final. In this 
case, it is not disputed that the Council set aside the order of the Standing Committee 

without giving an opportunity to the petitioner to put forward his case, When a 
- tribunal is entrusted with quasi-judicial functions affecting the rights of parties, 
it is the elementary principle that the said tribunal should give an opportunity 
to the. person affected to put forward his case, Any decision made by such a tri- 
bunal without giving that opportunity is contrary to the principles of natural justice 
and is liable to be set aside. But the procedure which a tribunal is to follow depends 
upon the functions, the character and the administrative convenience of the tri- 
bunal. It is not possible to equate the Council to a Court of law, and insist upon 
that tribunal to follow and adopt the rules of judicial procedure adopted and followed 
by Courts. It is hoped that the Corporation will evolve a procedure which will 
give a reasonable opportunity to a party affected to put forward his case. The 
order of the Corporation of Madras is hereby quashed and they are directed to 
dispose- of the a in accordance with law. In this view, the other question 
. does not arise for consideration. Im the circumstances, the parties will bear their 
own costs. 

KS. — Order quashed , 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr.’ Justia SATYANARAYANA Rao anD Mr. Jusriag Raja- 
GOPALAN. 


Messrs. Mohamed Ali Sarafali & Company, Madras .. Applicants* 
v. 
The Commissioner of Excess Profits Tax, Madras .. Respondent, 
Excess Profits Tax Act (XV ), section 5, froviso 9—Assesses in Madras goods in Fipdera- 
Sf eee es ae eee "Madras and duioe af goods receipt of price in 
a AS ee a I NES SOS CAE ORIEL) EOE TEES frics in 


into in Madras ctimes written and sometimes oral) and delivery of the goods and payment of the 
were at ane A Gee dome ar Nain Ge ie Ga eee 
respect of losses relating to these goods, 5 
Hdd: tha reason of delivery of the and t of the price at Nanded in the 
Adean Stale tart ar the Pa es acs on ia the Native State and a portion of the lom 
accrued there. A splitting up of the loss incurred into two-thirds as representing e contracting for 
the sale of the goods and one-third as representing the delivery and receipt of the price is proper. 
Case referred to the High Court by the Income-tax Appellate Tribunal under 
section 66 (1) of the Indian Income-tax ee Act, 1939 (Act VII of 1939), 
in 66 R.A. 429 and 430 (Madras) of 1948-49 on its file. 
T. V. Viswanatha Ayyar for Applicants. 
C. S. Rama Rao Sahib for Respondent. 
The Judgment of the Court was delivered by 
Satyanarayana Rao, F.—Two questions were referred to us for decision by the 
Appellate Tribunal under section 66 (1) of the Indian Income-tax Act : 
“Whether on the facts and in the circumstances of the case the loss in respect of the 1 
5 and 6 accrued or arose in an Indian State, within the meaning of proviso g to section 5 of the 
Profits Tax Act ? 5 
» Whether the splitting up of the loss relating to 308 bales into two-thirds as representing the 
contracting forthe mle of goods. and Guth aa Teoranta davey And ween AT the pdoe t 
erroneous in law.” 





* Case Referred No. go of 1949. 27th September, 1951. 
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The facts as they appear from the statement of the case were: The assessee 
Potae Ep a Geri, tO buina at Madis co tan sand ore: gondi 
It carried on business in cotton in Hyderabad State as well as in British India. 
The accounts relating to the cotton business also were maintained at Madras. 
During the rélevant chargeable accounting periods, the assessee brought cotton 
eld erm & Sons a firm at Adoni. A portion of the goods purchased 
from Sanjivappa & Sons could not be brought from Hyderabad as there were no 

rt facilities, and so they were sto at Nanded where the assessee owned 
a godown. The cotton was subsequently sold by the assessee, and the process 
adopted was, according to the assessee, that when the customer came to Madras 
for purchase of cotton the contracts were entered into at Madras sometimes written 
and sometimes oral and delivery of the goods and payment of the price were at 
Nanded where a clerk or some representative of the firm of the assessee were to 
deliver the goods. The goods were otherwise in the custody of a watchman at 
Nanded. During the ble accounting period, the assessee incurred a loss 
in ect of his dealings ting to the cotton at Hyderabad. The Excess Profits 
Tax cer declined to allow the assessee to set off the loss in respect of the goods 
delivered at Hyderabad State and adjust it against the profits earned by him in 
British India. Op appeal to the Appellate . Assistant Commissioner, bowers 
he allowed the claim in full as the entire loss accrued in British India itself and no 
part of it outside British India. On appeal to the Appellate Tribunal, this decision 
was modified. There were six transactions during the chargeable accounting 
periods of which transaction 4 may be left out of consideration, as it was merely 
a speculative contract m ect of which the differences were adjusted. As 
regards transactions 1 and 2 relating to 308 bales of cotton, the opinion of the Appel- 
late Tribunal was that the contracts were entered into in British India at Madras, 
but the purchase price was paid at Nanded where the goods were delivered. The 
Appellate Tribunal concluded that part of the business was outside British India in a 
Native State and therefore under proviso g to section 5 of the Excess Profits Tax Act, 
the loss should be apportioned in respect of the transactions 1 and 2. The loss 
was apportioned, one-third as representing delivery of the goods and receipt of the 
price at Hyderabad and two-thirds as representing the contracting for the sale 
of the goods at Madras. As regards transactions 3, fous 6, the Appellate Tribunal 
held that the contracts also were entered into in Hyderabad State, and that the 
delivery of the goods and payment of the price were m Hyderabad. It was there- 
fore held that to the extent indicated in the decision of the Appellate Tribunal, 
the assessce was not entitled to have the loss accrued in Hyderabad adjured agains 
the profits in British India. . . i 


In this reference it was argued on behalf of the assessce by his learned advocate, 

Mr. Viswanatha A’ , that the accrual of the loss even in r t of transactions 
t and 2 was entirely in British India, as the assessee practi did not carry on 
any business at Nanded. The accounts were maintamed at Madras. The con- 
tracts were-entered into at Madras. The control of the entire business was at 
Madras. And all that was done at Nanded was as the goods were there, delivery 
under the contract had to be made there and the price recovered. We do not 
think that the effect of the delivery of the goods and the payment of the price at 
Nanded in respect of the contract entered into in British India could be 
so belittled as to .reduce the activities at that place to ministerial acts having 
no reference to the business. Under the provisions of the Sale of Goods Act, unless 
there is a contract to the contrary, the price for the goods is payable only against 
delivery and it is for that reason, in respect of transactions 1 and 2 the price was 
id at Nanded where alone the delivery was effected. Therefore part of the 
Toine was done under the contracts in Hyderabad State. We therefore think 
that the view taken by the Ap te Trib that part of the business was carried 
on in a Native State, viz., Hyderabad, was correct. We do not see any reason for 
altering the proportion fixed in respect of these two transactions by the Appellate 
Tribunal. Nothing has been shown to establish that proportion was unreasonable 
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or was not warranted by the facts and circumstances of the case. The answer 
therefore to question No. 2 must be in the negative and against the assessec. 


There remain however transactions 3, 5 and 6. As regards these the finding 
of the Appellate Tribunal, that the contracts were entered into in Hyderabad was 
vigorously attacked by the learned advocate for the assessee on the ground that 
there was absolutely no evidence on record in respect of that finding and the finding 
of the cee Tribunal was based on pure speculation. The department it is 
that is claiming to apply the proviso (3) to section 5 of the Excess Profits Tax Act, 
and it is for them to establish by evidence that the contracts were in fact entered into 
in the Native State. There is nothing in the accounts maintained by the assessee 
which were produced before us under our direction to indicate or suggest that 
these contracts were entered into in the Hyderabad State, nor is there any evidence 
to establish that there was an accredited representative clothed with authority 
and power to enter into contracts on behalf of the assessee at Hyderabad. In these 
circumstances it must be presumed that the assesce followed the practice which he 
had applied in the case of. other transactions and there is no reason, in our opinion 
to differentiate transactions 3, 5 and 6 from transactions 1 and 2 except the fact 
that in respect of those two transactions there was a written contract. Whether the 
contract was written or was oral, it makes no difference as it is not thereby established 
that the oral contract must have been entered into in a Native State, It is a fact 
which must be ascertained and established from positive evidence on record on 
which there is none in the present case. It therefore follows that there is no justi- 
fication m support of the finding of the Appellate Tribunal in respect of transactions 
3,5 and 6. They also stand on the same footing as transactions 1 and 2 and for 
the reasons given by the Appellate Tribunal for holding that part of the business 
in respect of transactions 1 and 2 accrued and arose in a Native State, it follows 
that in respect of these transactions also the same inference must be drawn. There 
is no reason for not working out the proportion of the loss in the manner in which 
it was done in the case of transactions 1 and 2. We therefore direct the apportion- 
ment of the loss even in respect of transactions 3, 5 and 6 in the proportion of one- 
third as representing delivery of goods and receipt of the price and two-thirds 
as representing the contracting for the sale of the goods in British India. The 
answer therefore to the first question that is referred to us must be as stated above 
and is answered partly in favour of the assessee and partly in favour of the Com- 
missioner, We think that in the circumstances of the case, there should be no order 
as to costs. 


K.S. — Reference answered. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Jusricg RAMASWAM. 
Vasam Setti Appa Rao and others .. Petitionsrs.* 


Evidence Act (I of 1872), section 25—Statement by accused to prekibition officer—Rule requiring corroberation 
of a resiled statement—If app'ias. 

A Prohibition Sub-Inspector is not a police officer within the meaning of section 25 of the Indian 
Evidence Act and so, as a statement by the accused to him is not a c casional statement, the rule 
requiring co roboration of resiled statements before a Court can act upon them, does not apply to it. 

Petitions under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the judgment of the Court of the Sub- 
Divisional eee of Peddapuram in C, A. No. 180 of 1951, etc., preferred 
against the judgment of the Court of the Stationary Sub-Magistrate, Ped apuram, 
in G. C. No. 452, etc., of 1951, respectively, 


D. Narasaraju, A. Krishnaswami and K. B. Krishnamurthi for Petitioners. 
The Public Prosecutor (V. T. Rangaswami Aiyangar) on behalf of the State. 





* Or. R.Q. Nos. 537, 549-568, 799816 and 982 of 1931. gend Februa'y, 1952. 
Or. R.P. Nos. 532, 5838-569, 780-803 and 965 of 1951. i 
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The Court made the following 

Orvzr.—In this batch of revision petitions two points of law are taken, viz., 
that an incrimina statement made by the person later on charged as an 
to a Prohibition cer would be a confession made to a police officer within the 
meaning of section 25 of the Indian Evidence Act; and secondly, that such a 
confessional statement must be corroborated, and that failing which there would 
be no validly acceptable evidence for convicting the accused. 

Both these points taken must fail because it has been held that a Prohibition 
Sub-Inspector under the Madras Prohibition Act is not a Police Officer in the 
decision in Venkatareddi, In ret, and it has been followed by Panchapakesa Ayyar, J., 
in Vadioel Goundar v. State}, : 

In regard to the second point inasmuch as the statement to a Prohibition 
Officer is not a confessional statement, the rule relating to the corroboration 
of a resiled confessional statement does not apply to this case. But apart from that, 
there is material corroboration as a matter of fact in all these cases. 


The extent and the nature of the corroboration required before a Court can 
act upon and accept such statements will depend upon the circumstances of each 
case. In King v. Baskerville*, Lord Reading, the Lord Chief Justice laid down that: 

“oa ‘a a e a evidence in corroboration must be i ent testimony which affects 
the accused by connecting or tending to connect him with the crme. In other words, it must be 
tridence which implicates him, that is which confirms in some material particular not only the evidence 
that the crime has been committed, but also that the prisoner committed it . . . The nature 
of the corroboration will necessarily vary according to the particular circumstances of the offence 
soe Sw It would be in high degree dangerous to attempt to formulate the kind of evidence which 

pe ee except to say that corroborative evidence is evidence which shows 
or tends to that the story of the accomplice that the accused committed the crime is truc, not 
merely that the crime has been committed, but it was committed by the accused. 

The corroboration need not be direct evidence that the accused committed the crime; it is 

sufficient if it is merely circumstantial evidence of his connection with the crime. A good instance 
of this indirect evidence is to be found in Reg. v. Birksti*. Were the law otherwise many crimes 
which are usually committed between accomplices in secret, such as incest, offences with females, or 
the present case, could never be brought to justice.” 
In Reg. v. Birketit, the prisoner was tried and convicted for stealing a sheep. In 
order to corroborate the evidence of the approver, reliance was placed on the 
circumstance that a quantity of mutton which might have been part of the carcass 
of the stolen sheep was found in the house. 

The circumstantial detail in this case relied upon by the prosecution is that 
the accused himself climbed the tree and brought down the toddy pots which were 
found to contain toddy, showing thereby that it was he who had put the pots there 
and who drew the toddy within the meaning of section 4 of the Act. 


Therefore, the second point taken also must fail. 


The learned advocate pressed finally for a reduction of the sentence, putting 
forward several mitigating circumstances like the fact that these persons were 
originally toddy tappers; they have now become unemployed ; that they have 
learnt a lesson and that sending them to jail would only convert them into gaol 
birds making them lose their self-respect and harden them into defying law and 
order more impudently in future than before. I agree. 

Therefore, I reduced the period of imprisonment to the period already under- 
gone, namely, about 3 weeks and in addition impose a fine of Rs. 30 on each of the 
accused or in default to undergo one month’s imprisonment. Time for payment of 
the fine, two months. 

These revision petitions are disposed of accordingly. 

V.PS. —— Petition dismissed. 

Sentence reduced. 


; M.L J. 218: LLR. Mad. . KB. 6 
1, (1947) a J. 21 (1948) z (1300) 8 c. P. 732: 173 E.R. 694- 
a. (1952) 1 M.L.J. 69. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS.’ 
f PRESENT :—MR. Justice Suossa Rao. ; 
Sri Raja Venkata Ramayya Appa Rao Bahadur Varu .. Petitioner* 
7 0 


The Collector of Madras and another l .. Respondents. 
Revenus Act (I , Sections 3 and 5—A? income-iax accrued i districi}—Collector 
of that aired mani Paitin tie Collecter af dele ve fe linden situate in that 


able as arrear of revenue is payable to a Collector fe may send to the Collector of another 
district where tho defaulter’s property is situate a certificate in the form prescribed. The section 


Process of collection. ` A of the section of the Income-tax Act shows that the amount is recover- 
able by the Income-tax though the actual process of recovery is entrusted to the Collector. 


- Petition prayi t in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue a writ of mandamus directing the respondents 
to forbear from distraming and selling the petitioner’s property as threatened in 
the notice C/2-1926/B, dated 14th March, 1951. ; 

O. Chinnappa Reddi for Petitioner. f 


Vepa P. Sarathi for the Government Pleader (P. Satyanarayana Raju) and 
C. S. Rama Rao Sahib for Respondents. 


The Court made the following 

OrDER.—This is an application for the issue of a writ of mandamus directing 
the respondents to forbear from distraining and selling the petitioner’s property 
for recovery of arrears of income-tax. : ; 


The petitioner was one of the partners of the United Construction Com Y, 
Rajahmundry, who took a contract, job No. 539 of the aerodrome works of Mathura. 
pudi for execution. The contract work commenced in October, 1942, and was 
completed by December, 1943. On goth March, 1950, the petitioner received . 
a communication from the Income-tax Officer, Special No Circle, Madras, 
calling upon him to pay a sum of Rs. 76.44 -3-0 being his share of income- 
excess profits tax and cofnpulsory deposit, and he duly paid the same. He receiv 
another notice from the Tacoma Officer, Rajahmundry, demanding him to 
pay a sum of Rs. 39,807-3-0 being the unpaid tax payable by the other partners. 
On rgth April, 1951, he received a notice from the Tahsildar of Madras threateni 
to distrain and sell the properties of the petitioner if the said amount was net pe 
forthwith. The petitioner’s case is that the Collector of East Godavari district 
in which the alleged arrears of income-tax accrued has no jurisdiction to send to 
the Collector of Madras a requisition for collecting tax from the properties situate 
in Madras. On that contention he secks for the issue of the aforesaid writ of 


The provisions of the Revenue Recovery Act (I of 1890) govern the situation. 
The relevant provisions are sections 3 and 5 of the Act :— 


to a Colector by a defaulter or ha in a district other than that in which the arrear 
accrued or the sum as payable, Collector may send to the Collector of that other district a certifie 
cate in the form as as may be of the schedule, sta 


(a) the name of the defaulter and such other-perticulars as may be necessary for his identifi- 
and : 7 


* O.MLP. No. 6632 of 198r: gth February, 1959. 


Jans’ 
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(b) the amount payable by him and the account on which it is due . . 

(e) The Collector of the other district on receiving the certificate, proceed to recover 
the amount stated therein as if it were an arrear land-reyenue which had accrued in his own dis- 
trict.” 

“ Section 4.—Where any mm is recoverable as an arrear of Jand-revenue public officer 

Asis by any Inca! sathoriy, the Collector of the disrict in which the office of that 
sum as if it were an arrear of land-revenve’ which has accrued in his own district, and may send a 
certificate of the amount to be recovered to the Collector of another district under the foregoing 
provisions of this Act, as if the sum were payable to himself.” 

Learned counsel for the petitioner contended that arrears of income-tax is 
neither payable to the Collector nor recoverable by the Income-tax Officer and 
therefore neither section g nor section 5 of the Revenue Recovery Act (Act I of 1890) 
would apply to the case. Under section 3 where an arrear of land-revenue or a 
sum recoverable as an arrear of land-revenue is payable to a Collector he may 
send to the Collector of that other district a certificate in the form. prescribed where 
the defaulter’s property is situate. Section 3 applies only to cases where the land- 
revenue or sum recoverable as land-revenue is payable to the Collector. To 
ascertain the meaning of the word “‘ payable ” the material provisions of the Madras 
Revenue Recovery Act may be noticed. In section 1 it is stated thus: 

“ Public revenue due on land shall, for the purposes of this Act be taken to include ceses or 
other dues payable to Government on account of water supplied for irrigation.” - 

Section 3 reads as follows :— : 

“E landholder shall to the Collector, or other officer empowered i receive, the 

dite i be before the on which it falls dueaecuedieg Be Rabondy or other 
engagement, and where no particular day is then within the time when the payment fells due 
according to local usage.” i 

Section’ 4.—When the whole or a portion of a kist shall not be so paid, the amount of the kist 
or of its unpaid portion shall be deemed to be an arrear of revenue.” 

Under the aforesaid provisions ‘‘ public revenue”? also includes cesses or other 
dues payable to Government on account of water supplied for irrigation. Every 
landholder shall pay the same to the Collector within the prescribed period. Ifit 
is not paid it will be recovered by the Collector in the manner prescribed by the 
Act. Under the said Act, thercfore, the revenue is payable to the Collector. The 
cesses on account of water supplied for irrigation are also included in the term “‘public 
revenue’? and made recoverable as arrears of land revenue. There may also 
be cases where under different Acts dues payable to the Collector though not be 
strictly public revenue may be recoverable as arrears of land-revenue. Section 3, 
therefore, in my view applies only to a case where the land-revenue or a sum 
recoverable as arrears of land-revenue is payable to the Collector. It cannot be 
applied to a case where the amounts are payable to an officer other than the Collector. 
In the present case as income-tax is payable to the Income-tax Officer, section 3 
can have no application. But under section 5 of Act I of 1890 where any sum is 
recoverable as an arrear of land-revenue by any public officer other than a Collector 
or by any local authority, the Collector of the district in which the office of that 
officer or authority is situate may collect it and may senda certificate of the amount 
to be recovered to the Collector of another district under the foregoing provisions 
of this Act as if the sum were payable to himself. The contention of the leamed 
counsel for the petitioner is that the sum is not recoverable by the income-tax 
Officer and therefore the section will not apply. 


Section 6 makes it clear that the officer who actually collects the amount is 
the Collector of the district in which the arrears accrued or the Collector of another 
district to whom the former Collector sends the certificate. Therefore, the word 
recoverable has obviously been used not in the restricted sense of only con- 
noting the process of actual collection. A perusal of the relevant provisions of 
the Indian Income-tax Act (Act XI of 1922) also supports this interpretation. 
Chapter VI of the Act deals with recovery of taxes and penalties: That chapter 
makes-a distinction between the reco and the process of collection. Under 
section 45 of the Act the tax shall be paid within the prescribed time after service 


< 
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of notice or order and the assessee failing to pay shall be deemed to be in default. 
Under section 46 when an assessct is in default in making a payment of income-tax, 
the Income-tax Officer may in his discretion direct that, in addition to the amount 
of the arrears, a sum not exceeding that amount shall be recovered from the assessee 
by way of penalty. Under section 46 (1-A) for the purposes of sub-section (1) the 
iIncome-tax Officer may direct the recovery of any sum less than the amount of 
the arrears and may enhance the sum so directed to be recovered from time to time 
in the case of a continuing default, so however that the total sum so directed to be 
recovered shall not exceed the amount of the arrears payable. Under section 46 (2) 
the Income-tax Officer may forward to the Collector a certificate under this signature 
specifying the amount of arrears due from an assessee, and the Collector, on receipt 
of such certificate, shall proceed to recover from such aasessee the amount specified 
therein as if it were an arrear of land-revenue. It will, therefore, be seen from the 
aforesaid provisions that the amount is recoverable by the Income-tax Officer 
but the process of recovery is entrusted to the Collector. ‘Therefore as income-tax is 
Tecoverable by the Income-tax Officer as land-revenue under section 5 of the 
Revenue Recovery Act (I of 1890) the Collector of the district, in which the office 
of the Income-tax Officer is situate has power to send a certificate of the amount to 
be recovered to the Collector of another district. 


In the result this application fails and is dismissed with costs. Advocate’s 
fee Rs. 100. i 

V.P.S. — Application dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Insolvency Jurisdiction.) 

Present :—MR. P. V. RAJAMANNAR, Chisf Justice AND MR. Justice VENKATA- 
RAMA ÂIYAR. 
The Offcial Assignee of Madras `.. Applicant* 


v. 
A. R. Narayana Mudaliar and another .. Respondents. 
i Te Act (IU of 1 Us insolvent to contract and incur 
aia ng me Mare A TA 
ere is nothi in ahy of thie provisions of the Presidency Towns Insolvency Act which prohibits 


undischarged as è condition t to 
the institution of a miit to enforce the obligation under a bond executed by an undischarged insolvent. 
In the matter of C. Ganapathy Mudaliar, an insolvent. 
Deputy Official Assignee (P. Stoaramakrishniah) for Applicant. 
Respondents not represented. 
The Judgment of the Court was delivered by 
The Chief Fustice—In application No. 552 of 1949 in Insolvency Petition No. 7I 
of 1940, Mack, J., held that an undischarged insolvent had no borrowing capacity 
atalland that the Act (the Presidency Towns Insolvency Act) provides no machinery 
by which any creditor who lends to an undischarged insolvent can recover his debt. 
e also held that no Court has got any power or jurisdiction to entertain a suit 
against the insolvent on the basis of a debt incurred by him while an undischarged 
insolvent. Krishnaswami Nayudu, J., in two applications which came up for 
disposal before him was not inclined to accept this view of Mack, J., and in view 
of the importance of the question raised, he considered it necessary that the appli- 
* Petition No. 26 of 1936. l rd August, 1951, 
Application No. 268. 1951. > ae 
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cations should be heard and disposed of by a Bench of this Court. This is how 
these applications came up before us for disposal. 

Mack, J., came to the conclusion that an undischarged insolvent had no 
borrowing capacity at all, not on any authority but because he thought that it was 
the effect of some of the sections of the Presidency Towns Insolvency Act. The 
sections mentioned by him in his judgment are sections 17, 45, 46, 50, 52 and 102 
of the Presidency Towns Insolvency Act. Section 17 lays down the effect of an 
order of adjudication, that the property of the insolvent vests in the Official Assignee 
and becomes divisible among his creditors and after the order of adjudication 
no creditor to whom the insolvent is indebted in respect of any debt provable in 
insolvency shall, during the pendency of the insolvency proceedings, have any 
remedy against the property of the insolvent in ct of the debt nor can any 
creditor commence any suit or other legal proceedings in respect of such debt 
except with the leave of Court. Section 45 provides that*an order of discharge 
shall release the insolvent from all debts provable in insolvency except certam 
kinds of debts mentioned in sub-section (1). Section 46 deals with the debts which 
are provable in insolvency. Section 50 especially provides that after an order 
of adjudication has been made no distress for rent due before such order shall be 
made upon the goods or effects of the insolvent. Section 52 describes the insolvent’s 
property which is divisible among his creditors and sets out what it shall not comprise 
and what it shall comprise. Section 102 is a penal provision under which an un- 
discharged insolvent obtaining credit to the extent of fifty rupees or upwards from 
any aie without informing such person that he is an undischarged insolvent 
is liable on conviction to be punished with imprisonment for a term which may 
extend to six months or with fine or with both. It is obvious that none of the 
sections either expressly or impliedly affects the contractual capacity of an un- 
discharged insolvent. In fact, Mack, J., himself recognised that there was no 
specific section in the Act which prohibited an insolvent from borrowing 
before he obtains his discharge from a creditor or money-lender lending 
money. On the other hand, the scheme of the Act in respect of debts which 
are covered by any particular proceeding in insolvency, shows clearly that any 
disability which a creditor may have is only in respect of debts provable 
in insolvency and these are only debts incurred by the insolvent prior 
to his adjudication. Under section 46, all debts and liabilities present or future, 
certain or contingent, to which the debtor is subject when he is adjudged an imsol- 
vent or to which he may become subject before his discharge by reason of any 
obligation incurred before the date of such adjudication, shall be deemed to be 
debts provable in insolvency. The effect of this provision-is that any debt incurred 
by the insolvent after adjudication and before his discharge cannot be a debt 
provable in that insolvency. Section 102 appears to imply that an undischarged © 
insolvent could obtain credit to any extent if he informs the person giving him 
credit that he is an undischarged insolvent. There is nothing which we can find 
in any of the provisions of the Presidency Towns Insolvency Act which prohibits 
expressly or impliedly an insolvent from borrowing or entering into contracts giving 
rise to financial liability. 

Under section 11 of the Indian Contract Act, every person is competent to 
contract who is of the age of majority according to the law to which he is subject 
and who is of sound mind and is not disqualified from contracting by any law to 
which he ‘is subject. Now insolvency is not a ee which prevents 
a person from entering into a contract. It follows that there is nothing in law 
which prevents an insolvent who has not yet obtained his discharge from borrowing 
or making himself liable financially. 

It is well established that there is no legal objection to an undischarged insolvent 
from being again adjudicated bankrupt on the basis of debts not covered by the 
prior insolvency, that is to say, by debts incurred after the order of adjudication. 
In Dossa Gopal v. Bhanji4, this was specifically decided. Starling, J., relied upon 


1. (1901) ILL.R. 26 Bom. 171. 








_ enforced even after 
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the ruling in Morgan v. Knight!, for the Proposition that there can be no objection 
to a man becoming bankrupt a second time before he has received his final di 
under the first. There are numerous cases.in England and in India in which the 
competitive claims between the creditors in one insolvency and the creditors 
in the second insolvency have been dealt.with. A few of such cases will be found 
referred to in Abdul Rahim v. Official Assignes’, to which Mack, J., was a party. 
In Gustasp Behram v. Bhagwandas Sobharam’, it was decided that a decree debt to 
which the insolvent became liable after an adjudication and before discharge, 
and which could not be traced to any liability antecedent to the order of adjudication, 
could be enforced against the insolvent after -and notwithstanding his di i 
The reasoning of the decision was that a debt incurred by the insolvent after 
adjudication and before discharge was not pre vable in insolvency and therefore the 
order of discharge would not release the insolvent from such a debt and it could be 
istharge. In Sisram v. Ram Chander Mal‘, the- question now 
before us fell to be directly decided. In that case, the question was whether leave 
of Court for bringing a suit in respect of an obligation incurred after the order 
of adjudication was necessary under section 28 (2) of the Provincial Insolvency 
Act. .The suit was on a bond executed by an undischarged insolvent after the 
order of adjudication. It was held that leave of Court was not necessary as the 
liability sought to be enforced was a new obligation incurred after the order of 
adjudication and the debt in question was not a debt provable in imsolvency. Niama- 
allah, J., in the course of his judgment o thus : j 

“ It appears that the bond on which the suit is based was executed after the order of adjudica- 
tion. The insolvent is not under any disability in the matter of entering into contracts and the bond 
is therefore not open to objection on the score of its validity.” 


If there is no | objection to an undischarged insolvent entering into contracts, 


‘it follows that his liability under the contract’so entered into can be enforced in 


appropriate proceedings. In Sisram v. Ram Chander Mal‘, it was directly held, as 

te y mentioned, that leave of Court is not necessary as a condition precedent 
to the institution of a suit to enforce the obligation under a bond executed by an 
undischarged insolvent. It is impossible to fin any principle or authority, to support 
the view of Mack, J., that no Court has got any power or jurisdiction to enter- 
tain a suit against an insolvent on the basis of a debt incurred by him while he was 
still undischarged. Unless barred by the provisions of any statute any Court 
which has got pecuniary and other jurisdiction- to entertain a suit will not cease 
to have jurisdiction to entertain that suit because the defendant in the suit happens 
to be an undischa insolvent. We have already seen that section 17 only 
refers to debts provable in insolvency and debts incurred after the order of adjudi- 
cation and before discharge are not debts provable in that insolvency. 


Krishnaswami Nayudu, J., was inclined to take the same view that we are now. 
taking and we agree with him that an undischarged insolvent is not legally incapa- 
citated from incufring any debt, and a creditor is not prevented from recovering 
on the basis of a debt so incurred by way of a suit or otherwise. The decision of 
Mack, J., on this point must be held to be wrong. In this view the applications 
must be dismissed as the debts were incurred during the pendency of earlier insol- 
vency petitions when the inso}vents had not yet been discharged. 


VS. T Applications dismissed. 


at er. eater Bib : LLR. (1949) Mad. Sa EEN TLR. 32 All. Pr 
3. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SATYANARAYANA Rao and Me. Justice 
RacgHava Rao. 


P. B. Krishnamachariar and three others _ +. “Appellants* 


v. 
G. N. Ramabadran and four others - .. Respondents. 
Hind Lew —Limited moma—Pors of elimatioa—Alimation by midon te pay of dats intra for th 
marriage of danghter and daugkis’s daughier—If binding on tha reoerisnrs 


Property 
purely for secular purposes or for religious or charitable Po aint dn aie ae 
Ses pre tn geen mh a can or he bes tt the estate conferred by it must be 


the estate is inadequate to meet the the Limited osaa i cattle! 40 all the whale ot oie 
if necessary as the dutics ao As regards the non-obliga or non-essential 


ape big E ape sap e A] form them, the power of the limited owner 
is not as large as in the case of indispensable et and benefit mirst be con 
Ront to alienados made by a ERIKA owner ten MEAL are rd od olar at purposes. The 

however for spiritual necessity can be justified only either if they were made foe eedi 
the indispensable acts or duties which must such as the shr. ceremonies or the 
marriage of the daughter and the like or even if were made for securing the merit or spiritual 
Oe ee eee n that-tho eo alienated eke reasonable 
portion of the property inheri c reasonableness, course, must be decided according to the 
Pconnatalives oF the Garay. It is within the competence of a widow to incur in connection 


with a koxyedhane as an act gf picty calculated to promote the spirital bliss her husband and the 

relationship of the kanya to 

Would not take away fror; buit ¥ at all, only ndd to, the i bliss of the father or the husband as 
c fact of indigence or affluence the parents of the girl would not affect the 


On the facts it was held that the alienation to pay off debts incurred for the 
of a daughter and a daughter's ter was on the reversioners and could not be 
on the ground of its being beyond powers of the limited owner. 
Appeal and the memorandum of objections against the decree of the Court of 
the Subordinate Judge of Chingleput in Original Suit No. 70 of 1944. 


R. Gopalaswami Ayyangar and K. R. Krishnaswami Ayyar for Appellants. 

T. L. Venkatarama Ayyar and G. N. Rangaswami for first to third Respondents 

The Court delivered the following 

JuDGMENTs : Satyanarayana Rao, J.—This appeal raises the question of the 
binding naturé of an alienation on the reversioners to the-estate of. one Spo 
Raghavachari. The ap ts, defendants 3 to 6, who are the re rerea eure 
of the alienee, substanti failed, though the findings of the léarned Judge are 
mostly in their favour and hence this appeal. 


In this suit, the plaintiffs impeached also another Siesta in eos of the 
qth defendant, They succeeded in the trial Court but there is no appeal by the 
unsuccessful defendant. _ 

Notwithstanding the extraordinary precautions taken by the alience and the 
assurance given at the time of the alienation by the plaintiffs’ futher who is a graduate 
and their maternal grand-uncles who are advocates, the alienee could not but face 
a litigation, unrighteously, as it seems to us, instigated and conducted by the plaintiffs’ 
father who was responsible largely for bringing about the alienation for his own 
benefit. This Court, however, not being a Court of morals, is not entitled to decide 
pe 2 these considerations and we have to meet out justice acco to well- 

rinciples of Hindu Law. Srinivasaraghavachari, the last c owner, © 
died in rary and left-behind him the first defendant, then a young widow aged 
seventeen years and a daughter,.the second defendant. The estate then consisted 
of 85acres of wet land an 35 acres of pun a in Devanathan village and 250-acres 
roaghly in Parithipattu village near aT These 350: acres consisted of wet 


* Appeal No. 521 of 1947.: . ; ae $ 6th December, 1950. 


the estate as her ter or daughter’s daughter . 
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and dry lands. There were also two houses, one in Big Street, Kumbakonam 
and the other in Sannadhi Street, Conjecvaram, besides some shops in Conjeevaram 
He left also debts to the tune of Rs. 4,000 to 5,000 and cash in G. P. Notes ot 
Rs. 12,000 and jewels worth about Rs. 4,000 to 5,000. There was also the mother 
of Srinivasaraghavachari who survived him‘and the G. P, Notes of the value ‘om 
Rs. 12,000 were utilised in settling her maintenance claim. In or about 1910, 
the marriage and nuptials of the second defendant were performed at a cost of 
nearly Rs. 18,000 for which purpose the lands of the extent of 250 acres in Parithi- 
ttu near Avadi was sold. The estate which the first defendant inherited from 
- her husband was looked after and managed by her father till 1905 when he became 
asanyasi. The father also was a rich man owning properties worth 2 lakhs. ` After 
the death of the father, the first defendant managed her estate and perhaps after 
the marriage of the second defendant, the son-in-law also assisted her in the manage- 
ment, It is im evidence that the estate was not fetching sufficient income to meet 
the requirements of the family. There were also go seen pertaining to the estate 
which involved the estate in heavy expenditure. c first defendant’s son-in-law, 
“the second defendant’s husband, started in.1920 a cinema business which resulted 
in loss and the mother -in-law purchased the lands of the son-in-law in Kannivakkam 
and discharged his debts to the extent of about Rs. 20,000. As the result of the 
pro of-the son-in-law having been lost, his.family became entirely dependent 
‘upon the first defendant and the estate of Srinivasaraghavachari. The second 
defendant has a number cf children, three boys and five girls leaving out a child 
which died. The maintenance and education of the children and the medical 
expenses of the second defendant who was constantly ill as well as of her husband 
Sundaravaradachari had to be niet by the first defendant from the estate. In 1928 
the eldest of the daughters of the second defendant, Komalavalli, had to be married 
and expenses had to be incurred for that marriage and later for her nuptials in 
1930. ‘The first defendant has got five brothers, the maternal uncles of the second 
defendant. Of these Mr. C. V. Rajagopalachari, D.W. 2 is an Advocate at Madras 
-and C. V. Jagannathachari is a leading member of the Bar -at Kumbakonam. 
As there were pressing debts to be paid, the plaintiffs’ father and their maternal 
grand-uncle Mr. Rajagopalachari, D.W. 2, approached in 1932, D.W. 1, Srinivasa- 
chariar, an Advocate, practising at Conjeevaram who was also a Government 
pleader for over 20 years. As Sundaravaradachari and D.W. 2 wished to sell 
the house and shops at Conjeevaram they hoped that’ D.W. ‘1’s client and the 
head of a Mutt, P. B. Anantha wami, would buy the Pe. This 
Ananthacharyaswami had a number of sishyas and was the Tead of a Tenkalai 
Mutt at Conjeevaram. He is the father. of the third defendant and defendants 
‘4 to 6 are the sons of the third defendant. The attempts of the two Advocates and 
SSO A he a were successful and a sale det Ge Rs. 7,500 was executed 
on 30th September, 1937, Exhibit D-1 (a), by defendants 1 a 2 and Sundara- 
varadacharı as guardian of his minor sons, the plaintiffs. This document is attested 
by-the maternal uncle of the second defendant, D.W. 2 and D.W. 1 the pleader 
of Conjeevaram and two others, A ity of immovable property was also 
-given for this sale securing the Gropatics which the first defendant purchased from 
the son-in-law, Sundaravaradachari. The Swamiji was at that time on tour 
and he apparently wanted to be satisfied about the bona fides of the sale and it was 
after his return that the consideration was paid in full discharge of two of the seven 
.items of debts agreed to be discharged in part under the terms of the sale deed. 
The two debts which were fully discharged’ are the debt due to C. S. Narayana- 
swami Iyer of Kumbakonam which is item 2 in the sale deed and which is stated, 
according to the recitals, to have been incurred in 1938 for the riage of Komala- 
valli, the principal amount of which was Rs. 3,000. The second debt that was 
$ i was the debt due to the Kumbakonam Bank. On the 4th November, 
1932, the Kumbakonam Bank wrote to D.W. 2 stating that there was no written 
representation by the borrowers at the time the loan was advanced, but one V. 
Krishnaswami Ayyangar told the Bank about the purpose of the loan. The bank 
enclosed with that letter, Exhibit D-g, ‘ad to the vendee Anantachariar 
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in which it is mentioned that the loan of Rs. -3,000 was taken from the bank by 

Lakshmi Ammal, the first defendant and Sadara sarada cheriar and that it was 

understood that the said loan was taken for the purpose of the marriage and 
nuptials of the daughter of Sundaravaradachariar. The letter gave also particulars. 

ing the balance of the principal and interest due in respect of that 

loan. On 25th April, 1934, after the Swami’s return from his tour, defendants. 

1 and 2 and Sundaravaradachariar as father and guardian of the plaintiffs. 

gave a letter to the vendee authorising the vendee to disch the two 

debts, i.e, the debt, due to the Kumbakonam Bank and de e due to 

Narayanaswami Aiyar of Kumbakonam which were incurred for the expenses. 

of the marriage and nuptials of the grand-daughter of the first defendant, 

i.e., Komalavalli. This is intended to vary the stipulation in the sale-deed that 

these and other debts should be discharged in part from the consideration for the 

sale payable by Ananthachariar to the vendors. The amount was thereafter paid 

and C. S. Narayanaswami Iyer gave a letter to Ananthachariar on 1st May, 1934, 

Exhibit D-7, acknowledging receipt of the full payment of the debt which had 

by then ripened into a decree in Original Suit No. 9 of 1934, Sub-Court,-Kumba- 

konam. Narayanaswami Iyer undertook in that letter to enter up full satisfaction 

of the decree after the Court re-opened after summer recess: The letter also added 

„that the loan of Rs. 3,000 was taken from him by Sundaravaradachari and C. V. 
“Rajagopalachari, D.W. 2, on 16th July, 1928, on the representation made to him 
. that it was required for meeting the bills of expenses incurred in connexion with 
the cee of Komalavalli, the daughter of the second defendant. This letter 

is attested by Mr. S. Panchapakesa Sastri, Advocate (now a Nee: of this Court). 

The amount due to the Kumbakonam Bank was also paid and the debt discharged 


.and there is no dispute regarding that. 


The plaintiffs instituted this suit on the 21st October, 1944, and it is in evidence, 
which is not contradicted on the plaintiffs’ side, that at the time of the institution 
of the suit and even subsequently the plaintiffs and defendants 1 and 2 and Sundara- 
varadachariar were living as members of one family. In this the validity of the 
sale is challenged on the ground that it is beyond the power of the first defendant 
to sell property and that there was no valid and binding necessity to support the 
sale. The plaintiffs also went to the length of impeaching the sale on the ground 
that it was not supported by consideration. What they claim in the suit is a decla- 
ration that the sale-deed dated goth September, 1932, was not valid and binding 
‘upon the reversionary interests of the plaintiffs beyond the lifetime of defendants. 
1 and 2. The vendee Ananthachariar Swami died and the third defendant, his. 
son and father of defendants 4 to 6 filed a written statement setting out m detail 
the circumstances under which the sale deed came to be executed and the con- 
sideration was paid and also maintained that the sale is binding on the reversion. 
The plaintiffs, beyond filing some documents, -did not adduce any rebutting 
evidence. On the defendants’ side a number of documents including the letters. 
Exhibit D-14 series have been filed and D.Ws. 1 and 2, the two attestors to the 
document who along with the plaintiffs’ father took the principal part in arranging 
the sale, have been examined. The learned Subordinate Judge found that the- 
entire consideration for the sale was paid and that the two debts which were dis- 
charged by the vendee were debts incurred for the iage and nuptials of Komala— 
valli and that the sale, in view of certain decisions of this Court, 1s binding on the 
reversioners. He, however, found, taking every circumstance into consideration 
including the status of the parties, that the widow was not justified in spending such 
a large amount for the marriage and nuptials and that a sum of Rs. 1,000 for the 
marriage and Rs. 500 for the nuptials would be just and proper and that out of the 
consideration of Rs. 7,500 this amount of Rs. 1,500 alone is binding on the plaintiffs: 
as reversioners. He therefore held that’ the sale does not bind the plaintiffs but 
that the reversioners whoever they may be at the time the reversion opens, will be- 
entitled to recover possession of the property on payment of Rs. 1,500 to the alienee- 


before recovering possession. 
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The appeal is by the defendants 3 to 6, the representatives of the alienee, and 
there is also a memorandum of cross-objections filed by the plaintiffs disputing the 
findings of the learned Subordinate Tide that Rs. 1,500 out of the consideration 
is binding on the reversion. ; 

~ The question that falls to be determined is therefore the binding nature of the 
alienation under Exhibit D-r (a) on the reversion. As regards the yment 
of consideration and the discharge of the debts and the purpose for which the debts 
were incurred, the findings of the learned Subordinate Judge are in favour of the 
appellants. These findings are, in our opinion, fully justi by the evidence 
on record. There are the undoubted representations made to the alienee evidenced 
by the letters which the creditors gave, Exhibits D-3, D-4 and D-7, and by the recitals 
in the sale deed, Exhibit D-1 (a), which sets out the history of the family from the time 
of the death of Srinivasaraghavachari to the date of the deed. In the sale deed 
there is a recital that Komalavalli, the eldest daughter of the second defendant, 
-was married in 1928 and her nuptial lage was performed in 19g0 and that 
in connexion with these two ceremonies, debts fied to be incurred. With reference 
‘to the debt due to Nara i Iyer there is also an express recital that the 
debt was borrowed for the marriage of Komalavalli. No such recital, however, 


'“is-expreasly made with reference to the debt borrowed from the Kumbakonam 


Bank. - The point that ‘was-stressed during the course of the arguments on behalf 
of the plaintiffs was-that the borrowing from Narayanaswami Iyer was not a débt. 
incurred on behalf of the estate as the, promissory note was executed as Admitted. 
by D. W. 2, by himselfand Sundaravaradachati. . The widow, it is said, was therefore 
not ‘justified in alienating property for discharging the debt due from these 
two people to C. S. Narayanaswami Iyer. The subsequent suit by Narayanaswami 
_Iyer was also against the executants of the promissory note,.D.W. 2 and Sundara- 
varadachariar. D.W. 2 explains im his evidence that he had secured the loan 
from Narayanaswami Iyer and that at the outset Narayanaswami Iyer was willi 
to take a letter from the first defendant but he had subsequently changed his min 
and.wanted a promissory note executed by him and the son-in-law, Sundaravarada- 
chari. He obtained the money and paid it into the hands of Sundaravaradachari 
-who applied it for evens te various peng ee incurred for the marriage 
‘such as piper, the pan and so on c letter which he took from 
his sister to Narayanaswami Iyer was, as the evidence shows, handed over to 
Narayanaswami Iyer but that letter is not now forthcoming nor is the promissory 
‘note but there is no reason to disbelieve the evidence of this witness D.W. 2 and 
it was accepted by the trial Judge. The debt due to the Kumbakonam Bank arose 
Out of a loan obtained by the first defendant and Sundaravaradachari and that was 
for the nuptials of Komalavalli. D.W. 2 was a surety for the bank on behalf of his 
sister. D.W. 1, the Kancheepuram pleader, who arranged the transaction expressly 
states in his evidence.that representations were made by the defendants 1 and 2 
and by Sundaravaradachariar and Rajagopalachari and that he had believed those 
“representations as he had no reason to doubt them. He-acted as the agent of the 
-~ -véndee and when he Was satisfied that’ the amount was needed for the purposes 
‘indicated in the sale deed, he advised the vendee to pay the amount to di e 
the debts, The vendee took the precaution of including the plaintiffs’ father also 
as the guardian of the minor plaintiffs in executing the sale deed and there were the 
attestations of D.Ws, 1 and 2 besides the letters from the Kumbakonam Bank 
and Narayanaswami Iyer. The fact that in the sale deed the debt borrowed from the 
- Kumbakonam Bank was not expressly stated to be in connexion with the expenses 
-of the nuptials of Komalavalli does not; in our opinion, entitle us to disbelieve the 
evidence of D.W. g particularly as-there is a clear recital in the sale deed that debts 
- were incurred for the marriage and nuptials of Komalavalli. Though the debt 
` borrowed from Narayanaswami Iyer was advanced on the personal credit of D.W. 2 
and Sundaravaradachari,it is obvious that they borrowed this amount for the benefit - 
of the. first defendant and for the purpose of the marriage. ` D.W, 2 did not get the 
benefit of the loan and undoubtedly Sundaravaradachari and the first and second 
defendant it was that had the full benefit of that loan. It, therefore, comes with 
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ill-grace from the plaintiffs to argue that this loan was a personal debt of D.W. 2. 
It therefore follows that sums aggregating to Rs. 6,000 were borrowed for the mar- | 
riage and nuptials of Komalavalli which were performed in 1928 and 1930 respec- 
tively. This leads us to the question whether the debt was justified under Hindu 
Law, arid whether the alienation can be upheld. At the time the debts were incurred 
Sundaravaradachari’s family was undoubtedly in indigent circumstances having 
practically no property of its own and all were living as members of the family 
of the first defendant and were entirely dependent upon her and the estate which 
she inherited from her husband. All the persons connected with this transaction 
were educated people and two of them are lawyers. The plaintiffs’ father himself 
is a graduate and though he was conducting the suit on behalf of the plaintiffs 
along with an old clerk of his father as stated by the learned Subordinate Judge, 
he did not venture to go into the witness box though he could have given very 
valuable evidence on some of the important points that arise in the case. It must 
therefore be assumed that except the estate mherited by the first defendant, Sundara- 
varadachari had no other means of performing the marriage and nuptials of Komala- 
valli and of maintaining himself and his large family. 
The power of a limited owner like the widow inheriting her husband’s estate 
-or a daughter inheriting the father’s estate to make an alienation ofthe properties 
‘comprised in the estate has been the subject-matter of several decisions of the Privy 
Council and the High Courts. She may alienate the property purely for secular 
purposes or for religious or charitable purposes. To support the alienation for 
secular purposes the necessity for such an alienation or the benefit to the estate 
conferred by it must be established. The religious and charitable purposes are 
divided into two categories. the nityakarma or obligatory acts and kamyakarma 
or optional acts. The obligatory -religious duties are the obsequies and the 
periodical ceremonies such as the annual ceremonies of the last male holder the 
peformance of which cannot be dispensed with. In ie Deak of such acts, if the 
mcome from the estate is inadequate to meet the expenditure, the limited owner 
is entitled’ to sell the whole of the property if necessary as the duties must be per- 
formed. As regards non-obligatory or non-essential acts, it is not incumbent on the 
limited owner to perform them. ‘They -are not indispensable acts or duties but the 
ee Ls of such acts is commended as they would confer punya or spiritual 
efit and are conducive to the bliss of the soul of the deceased. In respect of 
such acts, however, the power of the limited owner is not as large as in the case of 
indispensable acts. In such a case, the sale or other alienation cannot be upheld 
unless it is reasonable in the circumstances'of the family and the properties sold 
bear only a small proportion to the property inherited from the last owner. The 
obligations which the owner would have been only morally bound to discharge 
may become legal obligations in the hands of the‘limited owner who inherits the estate. 
The terms, necessity and benefit, must therefore be confined to alienations made 
by a limited owner for what are termed secular or worldly p ses. The alie- 
nations however for spiritial necessity can be justified on cities T they were made 
for mecting the indispensable acts or duties which must rmed, such as the 
shraddah ceremonies or the marriage of the daughter and the like or even if they 
were made for securing the merit or spiritual bliss to the deceased in the other 
world, it must be shown that the extent alienated was a reasonable portion of the 
property inherited. The reasonableness, of course, must be decided according to 
the circumstances of the family. These principles are deducible from two decisions 
of the Privy Council in Ths Collector oa v. Cavaly Venata Narainappah 
and Sardar Singh v. Kunj Bihari Lal*, and the Full Bench decision of this Court in 
Ambhu Bat v. Somi? . f ; 
The acquisition of spiritual merit or Punya as the object of life in this world 
has been emphasised by the Smriti writers. Manu says in Chapter IV, para 238.: 





a. (1922) 44 MLL. 


LLR. 44 503 PE 


. (1861) 8 MLA. 529; 550, 55%. © Sg. MLJ. 298: LLR Mad, 
a 768 ER ATA, oe en ee 
-85 : 


A 
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aa rat: aagana ghee: | 
We Teas gigaNET II 


(Giving no pain to any creature, let him slowly accumulate spiritual merit, 
for the sake (of acquiring) a companion to the next world, just as the white ant 
(gradually raises its) ” Para 299: 

k agak aand amar a ga: | 


a ga ani a ga Sasa hase |) 


(Eor in the next world neither father, nor mother, nor wife, nor sons, nor 
relations stay to be his companions ; spiritual benefit alone remains (with him). 
Para 240 : 


Gh: amaA RaR wa AÀ | 
Gal g ded Gea TT CHAT |l 


(Single is each being born ; single it dies; single it enjoys (the reward of its 
virtue) ; single (it suffers the punishment of its) sin.) 
Para 241: ‘ 


qa megs aredreaa feat | 
ger araat aa aegis |! 


(Leaving the dead body on the ground like a log of wood, or a clod of earth 
the relatives depart with averted faces ; but spiritual merit follows the (soul).) 
Para 242: 


aera gand fa dfrqarsa: | 
aig fe aaa anata geez II 


(Let him therefore always slowly accumulate spiritual merit, in order (that it 
may be his) companion (after death)’; that with merit as his companion he will 
traverse a gloom difficult to traverse). s 
Para 243 : 


qiga Fer aqar afha | 
Reh aag wd ART, | 


(That companion speedily conducts the man who is devoted to duty and efface 
his sins by austerities, to the next world, radiant, clothed with an ethereal body). 


It is for this reason that the shastras enjoined the various modes by which a ` 
person can acquire spiritual merit or punya. The dedication of a small extent 
of property to God to perpetuate the name of the husband and to have archana 

rformed in a temple in the name of the deceased, gifts to Brahmanas on occasions 
ike the pushkarams of various rivers, not to speak of such gifts at the Sraddah cere- 
monies, feeding of athithi and abyagathi, maintaining dependants and various other 
deeds have been praised. The limited owner, therefore, even in respect of non- 
obligatory duties is not required to ET herself inactive and is not prevented 
from making any attempt to contribute for the spiritual welfare of the deceased 
if the estate permits. ing to Manu “the father, the mother, the guru 
(elderly relation worthy of respect), a wife, an offspring, poor dependant and guest 
and a religious mendicant ” are declared to be the group of persons who are to be 
maintained and Brihaspathi says : ns ; ae 
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zine aon fae tine, bet emai 6 etai ions Does Mi Dal a TaS e 
benefit the husband’s paternal uncle and the like venerable elderly relation, 3 s00, sister’s 
son and maternal uncle, the aged and helpless persons, guests and females of the family ”. 
These two texts undoubtedly indicate that poor dependants and the female members 
of the family should be maintained and should be honoured with food and presents. 
No doubt, the obligations so enumerated in the texts cannot be treated as obligatory 
but they are certainly acts which conduce to the spiritual welfare and contribute 
to the acquisition of spiritual merit m the other world. The persons who are 
dependant upon the last owner as members of the family and who are poor and 
were being maintained by the last owner who was under a moral obligation acquire 
a legal obligation when the estate devolved upon the limited owner. All the matters 
enumerated in the two texts may not be enforceable m the present day. It is for 
that reason, I think, that the decisions, have established that F the daughter’s family 
is indigent, the widow is bound to maintain her and also to perform the marriage 
of the daughter’s daughter, and the iage and upanayanam of the daughter’s 
sons and for these purposes would be entitled to alienate a reasonable portion of the 
property. On the same analogy, the daughter who inherits the father’s estate is 
also empowered by decisions to incur debts and alienate pro for the purpose 
of performing the marriage and upana of her own sons and of the marriage 
of her daughter and even of her grand daughter The performance of the marriages 
of the female members of the family whom the limited owner is not under an obli- 
tion to get married is considered to be conducive to the spiritual welfare of the 
t male owner as kanyadhanam is considered, according to the Hindu Shastras, 
as a meritorious act from a religious point of view. In the case of a destitute 
kanya, though not so closely related to the family as to claim a legal obligation 
against the estate to meet the expenses of her marriage, if the limited owner spends 
money and performs the marriage of such a maiden, provided the amount spent 
is reasonable in the circumstances, the debts incurred for such’a purpose would be 
binding on the estate and an alienation to discharge such debts would equally 
be binding. The texts bearing on this question have been subjected to an elaborate 
and critical examination by Venkataramana Rao, J., in Srinivasa Rao v. Seshachariut 
a case relating to an alienation of the whole of the estate by a daughter, who 
inherited her father’s estate, to defray the sere e expenses of her daughter’s 
daughter, her grand-daughter when the parents of the girl were indigent. The 
alienation to the extent to which it was reasonable was upheld. Besides, the texts 
referred to by Venkataramana Rao, J., there are also other texts of Smriti writers 
such as Manu, Marichi, Samvarta, Brihaspati, and Vasishta, in which the gift ` 
of a Kanya is stated to confer merit upon the giver. The texts are: 


AAAA ARATA = | 
anat Aaaa nren ara: 1 


Manu cited in Viramitrodaya Chowkhamba Edn., p. 831 (A man giving a 
maiden in marriage according to precept will get the fruit what a Brahman engaged 
in Diksha will get through the performance of Agnihotra and other rites.) 


AANA aa a Heal + aga: | 
Aana A ag: Ta MAGASA, |) 
Marichi cited in Smritichandrika, Mysore Edn., Vol. 43, p. 214. (One who 


does Agnichayana, the giver of a maiden in marriage, and his son, these three 
never go to hell. The gif of a maiden yields enormous fruits, It is an Yajna equal 
to the Visvajit Sacrifice). 
ARAR Ta age | 
TAA arent a AmA SERIAL UI 


ia (1941) a MLJ. 406 : LLR. (1942) Mad, 42. 
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Samvarta cited in Smritichandrika, Mysore Edn. Vol. 43, page 214. (One who 


a virgin sanctified with the mantras of homa gets hundredfold the fruit of a 
undred Jyotishtoma and Atiratra sacrifices). ` 


| wea a fa Favre gardaa: | 
IMEA FT IAEA ga: | 
RUA TMT PAA Ea ATA, | 


Brihaspati cited in Smritchandrika, Mysore Edn. Vol. 43, page 214. (The gift 
of a cow is equal to that of a thousand (gold coins), the gift of a bull to that of ten 
cows ; the gift of a vehicle to that of ten bulls ; and the gift of kanya to that of ten 
horses and the gift of land stands on a par.) 


TIT TAMAR FAG FSA | 
aer RAA aaa Fez N 
Vasishta, cited in Hemadri (Asiatic Society of Bengal Edn.) Danakhanda, page 


679. (The benefits accruing from all other gifts last for a single birth. The fruit 
of gifting gold, land and a maiden lasts for seven births) 


eee g a: wal ASTERA: | 
za maA ga aa: 
FFALS a MORA wag F | 
ai afa car eat a à ma Gara: |) 


Samvarta, cited in Viramitrodaya, page 832 (One who gives a kanya provid- 
ing her with jewels, clothing, etc. attains Heaven and is worshipped by Indra and 
_ others. A kookuda, i.e., one who gifts a maiden decked with jewels, the performer 
of the Asvamedha Sacrifice and one who saves another’s life in danger—these three 
march together on parallel cars to Indira’s abode). 


artes gaia AAt g RARA, | 
go Afaa aguatearsht gà i - i 


Skanda Purana, cited in Hemadri’s Danakhanda, page 680. (It is proper 
even for a man belonging to a different Gotra to make one’s own another’s daughter 
by the gift of gold and give her in marriage according to the Sastraic injunctions), 


We do not propose in this ju ent to subject the decisions once more to a 
critical examination as the texts and the law have been more than once examined 
by this Court and a recent instance of such an examination is the decision in Parisa 
v. Natarajat. The earliest of the decisions which related to the marriage of the 
daughter’s daughter is that of the Allahabad High Court in Rustam Singh v. Mott 
Singh®, The family being poor and the father of the girl being unable to meet the 

of the marriage, it was held that the daughter inheriting the father’s estate 

was entitled to alienate sey tay auld the marriage of her daughter. This was 

. followed by this Court in v. Nadamunit Naidu®, and the Lahore High 
Court followed these two decisionsin Jai Ram v. Bhagat Ram*. Devadoss, J., thought 
that the daughter was not justified in alienating the property inherited by her from 


1. (1950) 1 M.L-J. go: LLR. 1950 Mad. g. (1909) 3 I.O. 77. 
: 4 ER fous Tak. 440. 
2, (1896) LL.R. 18 AIL 474. i 
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her father for performing the marriage of her son but his decision and the subse- 
quent decision of Ananthakrishna Ayyar, J., in Anandarao v. Venkatasubba Rao! 
which related to the upanayanam of the annii son were dissented from and 
disapproved by Venkatasubba Rao, J., in allayya v. Bapi Reddi*, which was 
case of a marriage of a daughter’s son. The learned Ju examined the legal 
position and principle and observed in the course of the judgment that the ape 
of a daughter’s daughter is an a fortiori case. The learned Judge referred to the 
decision of the Privy Council in Sardar Singh v. Kunj Bihari Lal*. and the distinction 
pointed out in that judgment between obligatory religious duties and non-obli-: 
catory duties. The learned Judge rested his decision on the principle that the 
daughiets son occupies a peculiar position under Hindu Law, and that he confers 
spiritual benefit on the maternal ancestors and therefore the upanayanam and the 
marriage which qualify the daughter’s son to perform and take part in the religious 
ceremonies were considered essential. He however confined his decision to the 
case of the family of daughter’s son being in indigent circumstances. When the 
decision of Anantakrishna Ayyar, J.,in Amandarao v. Venkatasubba Rao1, was taken 
in Letters Patent Appeal, the learned Judges reversed that decision in Venkata- 
subba Rao v. Ananda Rao* and upheld the alienation made for the purpose of per- 
forming the upanayanam for the daughter’s son even though the family was not in 
indigent circumstances. This is undoubtedly based on the peculiar position which 
the daughter’s son occupies. It must be remembered that the position which the 
daughter’s son occupies in the order of inheritance is due to Vignaneswara as 
he interpreted the participle in Yagnavalkya’s text as including the daughter’s 
son after the daughter and for this he relied on the tenets of Vishnu and 
Manu who treat the daughter’s son as equivalent to a son’s son. The case in 
Parisa v. Nataraja* is a case of a marriage of a daughter’s son, the family being in 
indigent circumstances. The Full Bench in Ambu Bai v. Soni Bait, upheld the 
ight of a widowed indigent daughter for maintenance against the father’s estate 
following the principle of the Full Bench decision in Janki v. Nand Ram" that the 
- moral o Plian in the hands of the father became a legal obligation by his death _ 
and consequently a liability on the estate of the widow. : 

There are therefore two lines of cases. One line of cases relating to daughter’s 
son whether it is marriage or upanayanam and the obligation, when the family 
is indigent or even if it is not indigent, based upon the spiritual benefit which the 
daughter’s son confers upon the maternal ancestors. In case of marriages of the 
daughter’s daughter or the daughter’s d-daughter, however, the alienations 
are supported on the ground that the zif of a destitute kanya in marriage is con- 
ducive to the spiritual welfare and confers spiritual merit on the last male owner 


The learned Subordinate Judge does not differ from this view but he sect aside 
the alienation on the ground.that the widow was not justified in spending as much as 
a aa 


SET T OET LR. 49 LA. "6. ML. LLR Mad, 
rep eae a 49 LA. 383 : please) 8 J. 298 : 1941 


UET : z 13 (F.B.). 
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Rs. 6,000 for the two ceremonies. It is not disputed that the amount was in fact 
spent for those purposes, The decisiona which we have adverted to including 
‘the latest decision of Venkataramana Rao, J., in Srinivasa Rao v. Seshacharlu’ have 
held that the expenditure incurred must bear a reasonable proportion to the estate 
and have to the circumstances of the family and Hin u notions regarding 
the propriety of the expenditure. In the decision in‘ Srinivasa Rao v. Seshacharlu* 
the widow alienated the entire pro which she had inherited. We have out- 
selves examined the printed records in that case and we are unable to find anything 
_to ail the alienation of the entire estate inherited by the widow. No doubt, 
under those circumstances, the alienation of the entirety of the estate may not be 
- justifiable. In the present case, the plaintiffs’ father assumed a wholly unhelpful 
attitude and did not place any material before the Court regarding the necessity 
for the expenditure. ¢ point itself was not taken in the pleadings nor was there 
any suggestion in the crom-cxamination of the witnesses who have been exami- 
mined on the defendants’ side, D.Ws.1 and 2. They are respectable members of the 
Bar and they are themselves relations ; at least one of them isa relation of the family 
and belongs to the same community as the alienee. We have no material on which 
to decide the status and the circumstances of the family and the reasonable amount 
which could have been spent for the marriage and nuptials of Komalavalli. The 
learned Judge, if he thought that the alienation could not be justified to the extent 
of Rs. 6,000, the principal, he should have given an opportunity to the partis to 
enlighten the Court as the propriety of the expenditure. But this course 
was not adopted and the defendants were not in a position to adduce evidence and 
were at a disadvantage as the point was not taken. Though Sundaravarada- 
chari had lost all his pro and was mainly dependent upon the family of the 
first defendant, it cannot be maid that the status of the first defendant’s family was 
such as to lead to the inference that the diture was extravagant. It is common 
knowledge that in middle class families the expenditure for marriages and nuptials 
are very high. It is unfortunately due to various circumstances including the 
amount.of katnam and presents extracted by the sons-in-law from the. unwilling - 
parents-in-law ; but it cannot be avoided as the parents of the gir] would-be anxious 
to place the girl in a family which is comparatively in affluent circumstances. In 
1928 and 1990 the family of the first and second defendants had good property 
though the income was not sufficient to meet its expenses. Having regard to the 
circumstances that the second defendant’s marriage and nuptials were ormed 
ata large expense of Rs. 18,000 in 1910, it cannot be said that one-third of the amount 
spent for the marriage and nuptials of Komalavalli was extravagant and does not 
bear a reasonable proportion to the estate which the first defendant inherited from 
her husband. All the members of the family, D.W. 2, and his brother and D.W. 1 
considered that the expenditure was not such as to lead to the inference that it was 
extravagant. In these circumstances, we think that we would not be justified in’ 
ing aside the alienation on the ground that the expenditure was extravagant 
and the property alienated was unreasonably ‘havi rari to the facts set 
out above, We disagree therefore with the mA of the red Subordinate 

. Judge and uphold the alienation in favour of the appellants in its entirety. 
_ _ The result is that the appeal is allowed with costs, the decree of the Subordinate 
Ta ie set aside and the suit as agint these appellants is dismissed with costs. 
is view it is unnecessary to consider the memorandum of cros-objections which 

is dismissed but without costs. 

Raghava Rao, 7.—I agree in the conclusion of my learned brother, but wish 
to add a few words on the legal aspect of the question for determination. 

Learned Counsel for the respondents did not dispute the power of the first 
defendant to make an alienation of her husband’s estate within the limits allowed 
by the Hindu law for meeting the expenses incurred in connection with the marriage 
of her daughter’s (i.e. second defendant’s) daughter. Nor did he dispute the legiti- - 





1. (1941) a MLL-J. 406: ILR. 1949 Mad. 42. 
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macy of any expenditure for the garbhadhana ceremony as such, i.e. as apart from 
the expenditure for the vivaha ceremony which preceded it by some years. His 
ent was, firstly, that the expenses for the garbhadhana samskara not being 
recited in the sale deed could not be accepted as true and secondly that the expenses 
_for that samskara and the vivaha samskara even if incurred in the te sum 
of Rs, 6,000 could not be treated as reasonable in measure in the eye of law so as to 
justify the alienation under challenge, but must be regarded as too extravagant 
to support it. , 


The existence in law of a power of the kind exercised by the first defendant in 
the present case could not indeed be disputed because of the long settled law on the 
subject which has been examined by my learned brother in his judgment from its 
very foundations in the smritis in so far as they not only enjoin on an individual 
punya-sanchayana in general, but also acclaim the virtue of kan in parti- 
cular as a highly meritorious act. I need only add that 1a like godana 
is an important part of the vedic obsequial ritual observed on the rath day of the 
death as one of the shodasamahadhanas to be made by the karta after mpindikarand. 
To incur expenditure in connection with any kanyadhana as an act of piety calcu- 
lated to promote the spiritual bliss of her husband is undoubt withm com- 
petency of a Hindu widow, and a fortiori so where the kanya is that of an indigent 

. The relationship of the kanya to the female holder of the estate as her 
daughter or daughter’s daughter does not certainly take away from but if at all 
only add to the spiritual bliss of the father or husband as the case may be; nor 
does the fact of indigence or affluence of the parents of the girl matter, except perhaps 
on a uestion of the relative measure of the meritoriousness which can never be 
precisely assessed or estimated and need not be enquired into, and certainly on a 
question of the measure of the expenditure to be incurred which must, of course, 
vary accoring to the status of the parents of the girl to be married. 


The question of indigence or affluence has been held immaterial by the learned 
Chief Justice and Krishnaswamy Nayudu, J., in Paa v. Nataraja', which related 
to the marriage of a daughter’s son of the last male-holder, and there is no reason 
why it should be held material in the case of the marriage of a daughter’s daughter 
of the last male-holder, except as I think im either case to the extent and in the 
sae indicated just now by me. The learned Judges in that decision rightly 
observe :— . 


“We do not think there i real justi in-making distinction between the alenatlons 
egies os chs ee cae el aa Socios ete cag en® 
In both the cases it is only a measure of expenditure which the Court can 
consider reasonable that can support the alienation and support it pro tanto. 


The test of this reasonableness has been propounded in the cases in terms of 
a quantitative ratio by no means certain or definite, which the Court has to app 
to the facts of each case as best as it can. In Sardar Singh v. Kunj Behari Lal’, whi 
related to an alienation by the widow of which the avowed object was to offer food 
to an idol, Mr. Ameer Ali in delivering the judgment of their Lordships’ Board of 
the Judicial Committee of the Pricy Council, frst calls attention to the classicus 
in The Collector of Masulipatam v. Cavaly Venkata Narainappah?, where the Master 
of the Rolls in delivering judgment in the latter case said as follows :— 


of her own will alienate the except for special For religious or charitable purposes 
` or those which are ee Radas te the spiritual welfare of her husband, abe has a larger power 
of disposition than which she possesses for purely wordly purposes. To support an alienation 
for the last she must show necessity.” ~ 

~ Mr. Ameer Ali proceeds to refer afterwards to Ram Kawal Singh v. Ram Kishore 
Das‘, where the alienation was not for the maintenance of an idol which had been 
established by the husband of the widow and the dedication was held prima facte 


Be (rg30) 1 M.L.J. go: LIAR. 1950 Mad. LLR. All. 503, .C.). a ae 
. 1601 I, aur Ag 
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to be for the widow’s own spiritual welfare and not for the husband’s. His Lordship 


then enunciates the distinction between the two kinds of spiritual acts for which the 
Hindu female can make alienations of the inherited estate—compulsory and optional 


» acts—in that in the case of the former, if the income of the property or the property 


ra 


in delivering the judgment of the Bench consisting of himself and Butler, 


itself is not sufficient to cover the expenses she is entitled to sell the whole of it, 


` -while in the case of the latter she can alienate a small portion of the estate inherited 
.. for the pious or charitable purposes contemplated by her. His Lordship then quotes 
hnamma! : 


with approval the following passage from Tataypa v. Remakris 


isposition i is reasonable and ing to the moa notions of tho 
ee ee oes Set 

Referring to the quantitative ratio herein suggested, this is what a J., 

-» Observes 


- In Venkatasubbarao v. Ananda Rao? : 


“ The quantitative ratio approved in this judgment is not at first sight to understand. Ifa 


amal! gift to an idol is conducive to the husband’s spiri would not a gift be still more 
conducive? Probably human nature being what it is, Courts are not to sanction trans 
actions which offend i commonsense and good husbandry. If a widow devotes the whole 


of her estate to the idol there will be suspicion of fraud or undue influence. In our present case there 


- is no ion of undue extra and it must be remembered that the quantitative ratio works 


in both directi Her pious duty for her husband’s satisfaction is to honour her daughter's son and 
some meagre gift for the ceremonies which would only make him ridiculous in the eyes of the neigh- 
bours would not fulfil this obligation.” 5 ` 
At page 774 of the report, earlier, there is another obærvation of the Court 
worth noting in this connection. Where the piety, of purpose about the 
alienation by the female holder is impeached in any given cas on the ground of 
the absence of sincere religious feeling in the mind of the alienor, asks Jackson, J., 
“ Who is to disti ih oye ly} . ligi feeli and idle sènti ‘> , 
` The learned Judge then proceeds thus : 
“ All that can safely be said is that where the point is doubtful and where there is not the slightest 


“suspicion of ulterior moti or fraud, the benefit of the doubt should be given to religious feeling. -Itis 


not for a Court of law to the pious acts of devout people ”. 


It may be interesting to observe, pausing here, rather parenthetically, that 
judicial conception of Hindu piety has gone indeed so far as to sanction within the 
Limits of the operation of this quantitative ratio test an alienation by a Hindu family 
manager by way of a gift to a Roman Catholic Church.: It has been held in this 
Court by Chan Aiyar, J., in Reo. Kolandai v. Reo, Gnanavaram®, that 
where the family owned considerable properties and the land gifted by the manager 
to a Roman Catholic Church is a very small fraction measuring 1 acre 20 cents 
worth Rs. 50 aid remaining uncultivated, the other ‘coparcenera would be bound. ` 
Says the learned Judge at page 157, first column of the report : 


“ The Hindu religion has been the most tolerant religion of the world and the very idea that 


The yey of kanyadhana with which we are concerned in this case is undoubted 
and there is no question of any distinction here hetween an-act of piety conducive 
to the spiritual bliss of the husband and ‘an act of-piety conducive to the spiritual 
bliss of the widow as such as in Rama Kawal Singh v. Ram Kishore Das‘. e only’ 
point for consideration therefore, is, whether the first defendant in making the alie- 
nation complained of in the present case exceeded the limits allowed to her by the 
law according to the quantitative ratio test laid down by the decisions, My learned 
brother has given reasons with which I agree for holding that she did not. It is 
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Significant that the daughter and the son-in-law—the mother and father respectively 
«f the plaintiffs—joined in the ‘transaction—and that neither of them, and in parti- 
«cular the latter, has gone into the box. No “ulterior motive or fraud ’’ and no 
“undue extravagance of expenditure ” within the meaning of the decisions has been 

pleaded, much less proved. i cae 
It seems to me too that a bona fids alienee liko the father of the third defendant 


need have gone no further than to satisfy himself that there were outstanding debts ` 


in fact and indeed incurred by the first defendant as for the marriage and for the 
later allied ceremony of garbhadhana of her daughter’s daughter. To call upon 
him to go further and satisfy himself that the expenditure incurred was one which 
a Court of law would hold reasonable, should the transaction of sale be later challen- 

ed, is to impose on him an onerous and undue responsibility not easily f€asible of 

ischarge in a matter on which if there were more Courts than one dealing with the 
question they may not for aught one knows find themselves agreeing in the same 
conclusion. To say that such an alienee must either take the risk of the Court 
deciding adversely to him on the question of the reasonableness of the expenditure 


or refrain from going in for the property altogether does not appeal to me in the. 


slightest as a canon of practical justice and equity which this Court should endorse. 
Except'in a case of proved fraud on the power in the’ sense of its exercise for 
sinister or ulterior purpose or in a case of proved collusion between the alienor and 
the alience in order to defeat the reversion, the Court ought not, in my opinion, 
to be astute or anxious to invalidate the transaction. The alienee must, I am in- 
clined to think, stand protected so long as the causa causans inspiring the transaction is 
an indebtedness for a lawful and binding purpose. The Srineinle oF equity recognised 
from as early as the Privy Council decision in Hanoomanpersaud’s cass, in favour of 
bona fide alienee or creditor acting on the representation of a lawful purpose-by the 
limited estate-holder is not merely that he stands resolved from the obligation 
to prove the real existence of an alleged and-reasonably credited necessity as a 
condition precedent to the validity of the transaction, but also that such alience 
or creditor is not affected by the precedent mi ement of the estate. This 
latter aspect of the principle has been ressed by the Privy Council in Niladri 
Sahu v. Mahant Chaturbhuj Das*, which related to an alienation by the head of a 
mutt in the terms that only the immediate and not the remote cause, the causa 
causans of the borrowing isthe thing to be considered. This aspect of the doctrine 
is, in my opinion, equally applicable to an alienation by a widow holding a limited 
estate. That in such cases the anterior mismanagement does not affect the 
bona fide alienée or creditor is an integral part and parcel of the equitable doctrme 
expounded by Knight Bruce, L.J., in Hanoomanpersaud’s case? and, in my opinion, 
the sale impeached in the present case must in this view also stand. We are now 
concerned with the rights of an alienee under a sale effected for the discharge 
of a debt already incurred for a lawful and binding purpose by the holder of the 
limited estate, not with the rights of a creditor simple or secured for the first time 
advancing a loan for such a purpose. 


As regards the principle discussed before the Court below, as well as before 
us, that a moral obligation on the part of an ancestor becomes a legal obligation 
on the descent of the estate, on his heir, I must own to some amount of doubt in 
regard to its applicability to the present case. Although the doctrine has become 
too well-settled in Hindu Law to be disputed at this time of day I am inclined to 
think that it can only apply to cases where the obligation even as a moral one did 
arise during the original owneř’s lifetime. To fasten on the estate in the hands 
of the heir a liability not in esse but only in posse during the lifetime of the original 
owner is, I am afraid, to go further than is warranted by the decisions on the subject 
or the ratia thereof. The principle is, no doubt, one peculiar to Hindu Jurispru- 
dence which insists that not merely legal but also moral obligations of the propositus 
must be fulfilled by the taker of the estate after his death in the interest of his spiritua] 
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benefit and welfare. The principle is certainly not one of which the Courts ough 
to fight shy because there is, in my o inion, a high liberality of spiritual outloo 
underlying the doctrine which no Hindu ought by any means to feel abashed about 
I am not prepared to extend the rinciple, however, to any merely moral obligatio 
which did not concretely exist dorae ‘the lifetime of the original owner because 
the person claiming enforcement of such obligation against the later taker of the 
estate was not in existence at all during the lifetime of the original owner. More 
over, I entertain some doubt how far the liability to meet the expenses of marriagi 
and garbhadana of a daughter’s daughter is to be regarded as within the ambit 
of a person’s moral obligation according to the texts to maintain her during hit. 
lifetime. The principle, as observed in Kamini Dassee v. Chandra Pods Mondle? it 
one which is or is not to be applied’to a particular case according to the view that 
the Court takes on its own merits, It will have to be determined in -each case, 
whether having regard to the relationship, the means and various circumstances 
of the party claiming maintenance, the later proprietor was, according to the prin- 
ciples of the Hindu Law and to the usage and practice of the Hindu people, morally 
bound to, maintain that . Even assuming that a person’s liability to meet 
marriage expenses of his daughter’s daughter may be treated as on the same footing 
as an aa to merely maintain her, there is, as I have already indicated, no 
inexorable logic about the situation such as compels me to sayas at present advised 
that although the daughter’? daughter came into being only after the death of the 
person, his heir or heiress would be bound by the obligation as a legal obligation 
mto which a moral obligation of the person might become converted on the 
devolution of his estate on his heir or heiress. The extension of the doctrine in the 
manner suggested is calculated to introduce sometimes a complication into the 
situation by reason of too many burdens for the estate to bear coming into existence 
over an undefined period of time after the death of the original owner against the 
estate in the hands of the later taker. Far from operating as a rule of spiritual 
benefit to the original owner, I cannot help feeling that the extension may work, 
sometimes too-much to the prejudice of the later taker to leave him any inducement 
tO minister even to the fundamental spiritual needs of the deceased. 


Lastly, I agree with my learned brother in his view of Srinivasa Rao v. Sesha- 
charlu? that the alienation in that case, which was of the whole property inherited 
by the widow, could not be upheld in its entirety consistently with the quantitative 
ratio test discussed in the foregoing. 

VS. Sa Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. Justice SATYANARAYANA Rao AND Mr. Justice 
RAJAGOPALAN. é 
Rao Saheb Dr. Ananda Baliga .. Appellant* 
D. 

Srimath Ananteswar Temple, Manjeswar, by its executive officer, 
Sri K. P. Kaurath and others ``.. Respondents. 
Madras ‘Hindu Religious Endowments Act (II , section Dispute which admits 

tha institution to be a hat thet he Ae i oy ae ns tious Be cal et 

by the Hindu as a whole—Furisdiction of Civil Court if prokibited—Sestinns 73 (4), 79 and 

_ 79 (a)— Efect, : oy 
Section 84 (1) of the Madras Hindu Religious Endowments Act (IT of 1 7) (and the same 

applies to the section of Madras Act XIX of 1951) is intend to give juridiction 

to the Board to ide a dispute, when a dispute is wheth i i 

or temple as defined by the Act ; and not a dispute admits the institution to be a temple but 

that the temple is exclusively owned by a particular religious denomination such as the Gowd Saraswat 

Brahmin community and not the Hindu community as a whole. In such a case the prohibition 

against the exercise of the juri i by the Civil Gourt under section 84 (1) does not come into 
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operation. As there is no provision in section of the other provisions of the Act to obtain 
st declaration of the description asked for in the oresent case the bar contemplated by sub-clause (4) 
of ection 73 does not apply. : 

Sections 79 and 79-A of the Act are not intended to ide a forum for the determination of 
the rights of a community over the temple but are intended to apply to matters 
like the usage regarding the rituals, honours, perquisites, emoluments and 90.0n. 

Appeal against the decree of the Court of the Subordimate Judge, South 
Kanara, dated 2nd December, 1947, in O. 5. No. 61 of 1947. 


A, Narayana Pai for Appellant. 


M. K. Nambiar, M. Sskhara Menon, C. F. Louis, M. Seshachalapathi, T.-K. Raman 
Nambisan, the Government Pleader (P. Satyanarayana Raju) and X. N. Karunakaran 
for Respondents. 


The Judgment of the Court was delivered by 


Satyanarayana Rao, F.—The plaintiff whose suit has been dismissed on a preli- - 
minary point by the lower Court is the ap t in this appeal. The suit was 
instituted under Order 1, rule 8 of the Civil Procedure Code, with the leave of the 
Court on behalf of the Gowd Saraswat Brahmin community in South Kanara ; 
and two reliefs were claimed in the plaint with reference to the suit temple which is 
at present being managed by an executive officer appointed by the Madras Hindu 
Religious Endowments Board in 1939 as the ‘temple was notified under the Act 
ee Ex. But), The reliefs which the plaintiff claimed in the plaint were two : 

1) a declaration that the first defendant temple belongs to and it is the exclusive 
ee of the members of the Gowd Saraswat Brahmin community of South Kanara 
who alone have the exclusive right of man: ent and orming the puja therein ; 
(2) a permanent injunction restraining the second defendant from introducing 
any form of agama ritual or mode of worship in the said temple other than the 
existing form, contrary to the well-established custom an usage. The suit 
was instituted on the 16th of April, 1947, and the objection taken was that the suit 
was barred by the provisions of the dras Hindu Religious Endowments Act 
(II of 1927). The contention was upheld by the lower Court. Hence this appeal. 


Since the decision in the case, the Madras Hindu Religious Endowments 
Act (II of 1927) was repealed by the Madras Hindu Religious Charitable Endow- 
ments Act, 1951 (XIX of 1951), but the rules and the notifications issued under 
the repealed Act have been continued by section 103 of the new Act. 

The suit being of a civil nature it remains to consider whether the jurisdiction 
of the Civil Court is taken away either expressly or impliedly by way of the es 
visions of Act II of 1927 Our observations regarding the provisions of Act II of 
1927 which have been relied on as barring the jurisdiction of the Civil Court would 
equally apply to the corresponding provisions of the new Act. It is, therefore, 
unnecessary to refer in the course of he judgment to the provisions of the new Act. 


The main provisions that have been relied on as ing the jurisdiction of 
the Civil Court are sections 84 (1), 73 (4) and 79 and 79 (a). Section 84 (1) 
provides : 


“If any dispute arises as to— 

(e) Whether an institution is a math or temple as defined in this Act, 

(6) Whether a trustee ts a hereditary trustee as defined in this Act; or not, or 

(c) Whether any property or money endowed is a specific endowment as defined in this Act 


such dispute shall be decided by the Board and no Court in the exercise of its original jurisdiction 
shal] take cognizance of any ae dispute.” 

Tt is not claimed on behalf of the respondent that clauses (b) and (c) would apply 
in the present case. _ But he relies upon clause (a) and the contertion is that the 
dispute raised in the plaint in respect of which the declaration is sought is a dispute 
which raises the question whether the institution is a temple as defined in the Act, 
or not ; and therefore the relief sought for in the plaint is within section 84 (1) (ay 
of the Act and the cognizance of the suit by the Civil Court is barred. He refers 
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in thi4 connection to the definition of “ temple ” in section 9, clause (12), of thé Act 
Tt states: >. g 
Ao SOT c’ means a whatever designation known, used as a of public religious 
ER ead dedicated tore i A e e be ee BE evans or any 
section’ thereof, as a place of religious worship.” - . 
The argument is, if a question arises whether a temple is-owned by: the Hindu 
community as a whole or whether it is owned only by a section of that community, 
the dispute would then be one which can aptly -be described as raising the question 
whether the institution is a temple or not within the meaning of section 84 (1) 
of the Act. In our opinion, if the section is so. construed, it would be placing a 
strained construction upon it and we think that the language of the section does 
‘not warrant such an interpretation. The section is intended to give jurisdiction 
to the Board to decide a dispute, when a dispute is raised, whether z particular 
institution is a math or temple as defined by the Act; and not a dispute which 
admits the- institution to be a temple but that the temple is exclusively owned 
by a particular religious denomination such as the Gowd Saraswat Brahmin 
community and not by the Hindu community as a whole. Section 84 (1) (a) 
of the Act, therefore in our opinion, does not cover the dispute raised in the present 
suit, and, therefore, the prohibition against the exercise of the jurisdiction by the 
Civil Court under section 84 (1) does not come into operation. T 
It was then argued that the suit is barred by section 73'(4) of the Act which 
provides : 
“ “No suit or other 1 i imi relief ided in this in of such 
a a eee nee aes 
te 
Section 73 was the subject of amendment several times and no useful purpose 
would be served by referring to decisions pronounced at a time when the language 
of this clayse was not identical. Under this clause what is required is that af the 
Act itself provides for a relief which is claimed in the suit, the jurisdiction to entertain 
a suit for such a relief which has relation to the administration or management 
is taken away. The only method by which the aggrieved person could get redress 
in respect of such an infrmgement is to adopt the procedure laid down in the Act 
and ‘achieve his object. In such a case where the relief itself is provided by the 
Act in respect of the administration or aca opens it is not open to a to 
ignore the provisions of the Act and approach thc civil Court by a suit for obtaining 
an identical relief. In such a case the jurisdiction is obviously barred. ñ 
This tak.s us to the question whether any provision has been made for adjudi- 
cation or for’ granting a declaration of the nature now sought for in the suit under 
the provisions of the Act. Neither in section 73 nor in any of the other provisions 
of the Act is there any provision to obtain a declaration in a case of this description. 
The bar therefore contemplated by sub-clause (4) of section 73 does not apply 
in the present case in so far as it is confined to the relief of declaration. . 


The learned counsel for the respondent then relied on sections 79 and 79 (a) 
of the Act. His argument was that the declaration of the exclusive rights if the 
denomination was founded on usage and therefore it is a matter which within 
the purview of section 79, as a consequence of which the machinery provided for 
in section 79 (a) for an adjudication of that dispute is the only remedy provided 
for in such a case and no other. Sections 79 and.79 (a) of the Act, in our opinion, 
are not intended to provide a forum for the determmation of the denominational 
rights of a community over the temple but are intended: to apply-to matters like the 
usage ing the rituals, honours, uisites, emoluments and so on. It is 
inconceivable that the Legislature doula have intended to give jurisdiction to the 
Board to consider and adjudicate upon rights of such a magnitude as rights of a 
particular denomination over a temple whether founded on usage or on other 
grounds by the simple and summary machinery provided under section 79 (a) 
of the Act. We are, therefore, of the aon what there is no bar laid down 

section 79 (a) of the Act either, so far as the relief for declaration js concerned 


> 
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As regards the second relief, however, it no doubt falls within: the purview 

of section 79 (a) and it is not open to the plaintiff to at once resort to a suit without 

ing to the anterior process of getting an adjudication from the Board as provided 

by section 79 (a) of the Act’ The learned advocate for the appellant (plaintiff) 

saw the force of this objection and was-willing to give up ‘this relief on behalf of 
his client. The relief must, therefore, be deleted from the plaint. 

From the foregoing it follows that the plaintiff is entitled to maintain the suit 
for the first of the reliefs set out above and the total dismissal of the suit by the 
learned Judge is not justified. The ap therefore must be allowed and the 
decree of the lower Court’set aside, and the suit is remanded for disposal in the 
light of the observations contained in this judgment. The costs of this appeal will 
abide and follow the result of the suit in the trial Court. The appellant is entitled 
to a refund of the court-fee paid by him on the memorandum of appeal. 


KS. Creen Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

l PRESENT :—MR. JUSTICE SATYANARAYANA RAO, l 
N. Thirumaleshwara Bhatta i l .. Appellani* 


D. ; 

“Balike Govinda Bhatta and others .. Respondents. 

Provincial Insolvency Act (V of 1920), section 28 (as amended)—Insoloency of Hindu father—Power of 
jena nee Af tests Oc Boece V E OA eee "hen conveys son's share alse. 

On adjudication of the father as an insolvent not only the share of the father but also the 
of the father to dispose of the share of the son would vest in the Official Receiver under section 28 
of the Provincial Insolvency Act. The mere fact that the order of adjudication vested in the Official 
Receiver not only the share of the father but also the power of disposition possessed by the father 
over the son’s share would not by itself convey to the auction-purchaser the share of the son unless 
there is indication in the document or in the sale proceedings that the Official Receiver in fact purported 
to exercise that of sale and did in fact sell the son’s share as well. [In the instant case the 
son’s share was held not to vest in the auction-purchaser.]’ Where prior to the sale the son sends a 
notice demanding ern ol the there will be a division in status which will prevent the 
Official Receiver exercising the power of sale. 

Appeal against the decree of the Court of the Subordinate Judge, South 
Kanara, in O. S. No. go of 1946. l 


T. Krishna Rao for Appellant. 
K. Y. Adiga and K. P. Adiga for Respondents. 
The Court delivered the following 


-Jupomenr.—The second defendant is the appellant in this appeal. .The 
first plaintiff is the son of the first.defendant. They were members of a joint 
undivided: Hindu family. On the 27th of April, 1938 (Ex. B-25) the father and 
the son executed a trust deed in respect of their family properties in favour of their 
family deity, Shri Sankaranarayana Devaru constituting themselves trustees on 
behalf of the God. Thereupon the second defendant who was a creditor of the 
first defendant filed I.P. No. 11 of 1930, Sub-Court, South Kanara, on the 26th 
of July, 1938, Ex. B-25 to adjudicate the first defendant an insolvent. The deed 
of trust was relied on as oe an act ofinsolvency. On the 15th of November, 
19939, the first defendant was adjudicated an insolvent (Ex. B-27). The Official 
Receiver in whom the property became vested then filed R. I.A. No. 95 of 1940 to 
set aside the deed of trust under sections 4, 5, 53 and 54 of the Provincial Insolvency 
Act on the roth January, 1940, Ex. B-28. The God was sa ee as a respondent 
represented by the first plaintiff as its trustee. The ndent was 6x paris ia that 
application and after examining one witness the trust deed was set aside as having 
been brought into existence to defraud the creditors of the first defendant. The 
order of the Court is dated 28th January, 1941. In April, 1941 the Official Receiver 
took steps to bring the properties to sale. The sale was fixed on 28th May, 1941 
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and was actually held on g1st of May, 1951, in which the second defendant became 
the purchaser for a sum of Rs. 2,850 subject.to a prior mortgage. On the and ot 
July, 1941, the Official Receiver executed the sale deed, Ex. B-39 in favour 
of the second defendant. On 1gth August, 1941, the first plaintiff surrendered 
the entire property to the second defendant and the second defendant came into 
possession of the property. 

On`the 14th of October, 1943, the present suit was filed by the first plaintiff 
claiming a share in the suit properties as the trust deed was set aside by the 
Insolvency Court. The second defendant resisted the suit. The Official Receiver 
was impleaded as the third defendant. The second defendant claimed that by 
reason of his purchase he was entitled not only to the share of the insolvent but also 
to the share of the son and that in any event the trust deed was valid at least between 
the first plaintiff and the second plaintiff to the extent of half a share and that the 
first plaintiff was not entitled to any relief. On this objection the second plaintiff 
was impleaded asa . The learned Subordinate Judge held that the purchase 
by the second defendant was effective only to vest the father’s share in him and that 
he was not entitled to the son’s share. A decree for partition was granted in favour 
of the first plaintif. The second defendant now appeals to this Court. 

There are two points which arise for consideration in this appeal. The ' first 
point is whether the sale by the Official Receiver conveyed to the second defendant, 
not only the share of the father but also the share of the son. At the time the suit 
was instituted in the lower Court the law was as laid down by the Full Bench of 
this Court in Rama Sastrigal v. Balakrishnarao!, that the insolvency of the father 
would not vest in the Official Receiver the power of the father to sell the son’s share 
for the discharge of the debts binding on the son either on the ground of necessity 
or on the ground of pious obligation. The law has since been altered by the-Amend- 
ing Act which has restored the position to what it was before the decision of the 
Full Bench. It must, therefore, be taken that the law is that on adjudication of 
the father as an insolvent not only the share of the father.but also the power of the 
father to ap of the share of the son would vest in the Official Receiver under 
section 28 of the Provincial Insolvency Act. The question that has to be decided 
in this case is not whether the power had vested in the Offcial Receiver but whether 
the Official Receiver in fact purported to exercise that power and intended to convey 
the share of the son as well to the purchaser. This has to be gathered from the 

roclamation of sale and from the sale deed actually executed by the Official Receiver.. ` 
a Exhibit B-5 the sale list dated 28th May, 1941, it is said in the preamble that 
what was purported to be sold was the entire right possessed by the said insolvent 
in the immovable properties described in the schedule. The gale was, therefore, . 
confined to the right of the insolvent in the property and did not extend to the share 
of the son. No-doubt in the schedule the entire property was described. In the 
sale deed, Exhibit B-39 it is definitely stated that what was being conveyed was 
the property belonging to the insolvent under muli mula geni and-janmi right of which 
the second defendant became the auction-purchaser. Reference, no doubt, was 
made to the cancellation of the trust deed in the insolvency proceedings but that 
would not affect the question if in fact what the Official Receiver intended to sell 
and did sell was only the insolvent’s right in the property. If he had conveyed 
not merely the insolvent’s right but also the right of the son it could very well be 
presumed that he purpo to exercise the right to sell the right of the father to 
sell the son’s share as well. But in the absence of any specific language in the deed 
conveying the interest of the son in the property or in the absence of any other 
indication in the deed from which the intention to convey the larger estate could 
be gathered it is impossible to uphold the contention urged on behalf of the second 
defendant by Mr. Krishna Rao that this deed vested in the second defendant not 
merely the of the father but also the share of the son as well. In my opinion 
the mere fact that the order of the adjudication vested in the Official ReGeiver not ` 
only the share of the father but also the power of disposition possessed by the father 
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ver the son’s share would not by itself convey to the auction-purchaser the share 
+f the son unless there is indication in the document or in the sale proceedings 
Ihat the Official Receiver in fact purported to exercise that power of sale and did 
<a fact sell the son’s share as well. In these circumstances in my opinion the view 
aken by the lower Court that the son’s share did not vest in the second defendant 
vy virtue of the sale is correct. 
There is also another objection which, in my opinion, is also well founded though 
at was not definitely taken on behalf of the plaintiff in the plaint. On the 1gth 
‘May 1941, that is, prior to the date of sale the first plaintiff issued a notice to 
she first defendant demanding partition of the property., This would bring about 
Mivision in status and prevent the Official Receiver from exercising the power of 
‘The power of sale of the father is dependent upon the existence of coparcenary . 
and if that coparcenary is terminated by division in status, the power ceases to exist. 
his notice, no doubt, was produced by the first defendant when he was in the 
vitness-box but I find absolutely no cross-examination on the point suggesting that 
t was ante-dated and brought into existence collusively which is the contention 
«aow urged on behalf of the appellant. It is a registered notice issued on behalf 
af the first plaintiff onthe 19th of May, 1941 and received by the father. The learned 
vubordinate Judge notwithstanding the fact that this question was not specifically 
‘aised in the pleadings accepted the notice as genuine and I see no reason to differ 
«om his PS This is an additional reason for holding that the share of the 
va did not vest and could not vest by reason of the sale by the Official Receiver 
in the second defendant, The view taken by the lower Court on both the points 
<8 correct and the appeal fails and is dismissed with the costs of the first defendant. 


K.S. Appeal: dismissed. 


- IN THE HIGH COURT OF JUDICATURE AT- MADRAS. 
Present :—Mr. Justiok Ramaswaag. 
Moyankutty and others © a. Petttioners.* 


v. . 5 
Narayanan Nair and others - ix Respondents, 
Bote pee Mae eg Ce eee At to—Swit for recoomy 
Y possession of properties held under mortgage sued on and for arrears pur of sit on it af 
arrears of reat under Madras Act XVII of 1946—Apptication for amendernt of plaint sne a 
recovery of possession and adding proper for extinguishment of mortgage—Right te 


in possession under the morigagees. Defendants 1 and 2 d ited the arrears of rent claimed in 

the suit and the suit was stayed under Madras Act XVII of 1946. The plaintiff thereupon filed 

acide adami petition giring up the daim for recovery of posession of the plaint property and 

adding a prayer for the extinguishment of the mortgage. defendants objected to the amendment 
allowed on the ground that it was a ruse to deny them the rights conferred under Moaea act 
of 1946 and the application for amendment was not bona fide. 

the motive with which-the plaintiff filed the amendment applica tion is neither 
diese! Die cae bas be aA ce as the plaintiff is within bis righi and dey nn 
take away any valuable rights which had accrued to the i i 


of ot prejudice rights conferred by Madras Act of 1 the la 

enacted for the protection tenants. In considering the question of A ao 
E S he evig the claim to j lead to some otl It 
in regard to stay is not a matter whi ought to weigh. . Nor can the Court continer the wear fat 


of a petition for amendment so long as the amendment claimed is within the right of a plaintiff. 


Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the order of the District Munsif’s Court, Manjeri, dated 12th 
June, 1950, in I.A. No. 668 of 1950, in O.S. No. 155 of 1949. 


C. S. Swaminathan for Petitioners. 
“Respondents not represented. 


*C, R. P. No. 1089 of 1951. ose agth February, 1952, 
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The Court delivered the following l i 
Junamenr.—This Civil Revision Petition is filed against the order made by th 

‘learned District Munsif of Manjeri refusing to allow an amendment in O.S. No. 15, 

of 1949. - f 
The short facts are: the plaintiff filed this suit for recovery of possessio» 

of the properties held under a ee sued on. The mortgage sued on here i 

for Rs. 400. There was also a claim for arrears of purappad. Defendants 3 to’; 

are said to be tenants in possession under the mortgagees. Defendants 1 and : 
deposited the arrears of rent claimed in the suit and the suit was’ stayed unde» 

Act XVII of 1946. 5 es 
This plaintiff thereupon filed an amendment petition (I.A. No. 668 o 

1950) giving up the claim for recovery of possession of the plaint property and adding 

a prayer for the extinguishment of the mortgage, i.e., he gave up a portion of hu 

"~The respondents objected to the amendment being allowed on the gronna thas 

it was-a ruse to deny them the rights conferred under Act XYII of 1946. 


-~ The- learned District Munsif agreed with this contention and held that this 
application was not bona fide and that it was filed to get over the order of stay of the 
suit. He finally to allow the amendment. i 


I am unable to see either the logic or the force of the learned District 
Munsif’s reasoning for denying the relief for amendment, because the motive with 
which the laintiff filed the amendment is neither here nor there. The amendment 
has to be allowed so long as he is within his rights and does not take away any valuable 
fights which had accrued to the opposite party. This is not the case here. It 
oor to a plaintiff to give up a portion of his claim and after amendment the suit 

ill cease to be one for the recovery of possession and will not prejudice rights 
conferred by Act XVII of 1946 or the later Acts enacted for the protection of the 
tenants. Secondly, we are not concerned here with the stay of this suit. The only 
. point to be considered is whether the plaintiff can restrict his claim by stating that 
they only seek now fo redeem that mortgage and seek its extinguishment and that 
they do not want to disturb the people who are in possession. This the plaintiffs 


are certainly entitled to do. e fact that the restriction may lead to some other 
result in regard to stay is not a matter which ought to weigh in considering the 
estion of allowing or disallowing the amendment ; nor can the Court consider 


` the bona fidss or fides of a petition for amendment so long as the amendment 
- claimed is within the right of a plaintiff, , eS 

In these circumstances, I have no hesitation in setting aside the order of the 
' lower Court and directing that the amendment be allowed and the suit be disposed 
of according to law, The costs of this application will be costs in the cause. 


K.S. A ` Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice GoviINDA MENON AND MR. JUsTIOE KRISHNASWAMI 
Nayupv. : f 


Kode Seshamma ` _ .. Appellant.* 


D. i $ g ` E 
Mandana Rattayya (died) and others ~ .. Respondents. ` 
Madras Agriculturists Religf Act (IV of 1998), section 24—Scope—Compulsory setting aside of sale— 
Right of purchaser to roid of wns paid by Rim from judgment debtor, “ f 
compulsory 
socion 23 of the Madras Agriculturists Relief Act. Where the money paid by the purchaser ean be 
i ASA No. 661 of, 1948. 5 1gth February, 1952. 
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deemed'to have been paid over to the j t-debtors who had accepted and had the benefit of 
such deposit the auction-purchaser is itled to recover the amount from the judgment-debtor. 

Appeal against the decree of the Court of the Subordinate Judge, Masuli- 

tinam, in A.S. No. 170 of 1946, preferred against the decree of the Court of the, 

Distri ict Munsif, Vijayawada, in O.S. No. 714 of 1943. f 

A. L. Narayana Rao for Appellant. f , 

D. Munikanniah for Respondents. 

The Judgment of the Court was delivered by 


Govinda Menon, j.--In O. S. No. 84 of 1932 on the file of the Subordinate 
Judge’s Court of Vijayawada, the present appellant obtained a decree against the 
respondents and their father for a sum of money on foot of a mortgage and the 
mortgaged properties were brought to sale. c appellant herself became the 
auction-purchaser and deposited the amount that remained after setting off the 
decree amount due to her, in Court. This balance amount was Rs. 995-12-0 
and it stood to the credit of the judgment-debtors. A third party, one Tirupathiah, 
chad a decree against the judgment-debtors in S.C. No. '197 of 1932 and in pursuance 
“of that decree he attached the amount in Court to the credit of the judgment-debtors 
and drew out that sum in part satisfaction of his decree. Later on, the judgment- 
‘debtors applied under section 23 of the Madras Agriculturists Relief Act, 1938, 
+o have the sale set aside and the same was accordingly set aside. The result was 
that the appellant, who had purchased the properties in-Court auctjon, lost them, 
but the decree which she had against the judgment-debtors respondents was execu- 
table. 7 


The suit out of which the present appeal arises was for recovery of the excess 
amount deposited by the plaintiff in Court to the credit of the judgment-debtors 
and taken over by Thirapathiah the decree-holder in S.C. No. 107 of 1932, on the 
ground that the judgment-debtors had benefit of that amount by reason of the fact 
that the claim against them in S.C. No. 107 of 1932 was satisfied by this amount 
being taken over by Thirupathiah. It has also to be stated that the respondents 

_ filed I.A. No. 379 of 1942 in S.C. No. ‘107 of 1932 alleging that by -reason of the 

’ withdrawal of the sum of Rs. 995-12-0 by Thirupathiah, the decree-holder in S.C. 
No. 107 of 1932, more than double the principal amount had been paid up and that 
‘the decree in that suit must be ent up as satisfied.” After enquiry, satisfaction 
‘of that decree was also entered up. ~ i i 


Various contentions were raised by the defendants against the maintainability 
wf the suit and the trial Judge found that tho the suit is not maintainable under 
section 24 of the Madras Act IV of 1998, the appellant isentitled to equitable 
relief against the judgment-debtors, because the decree against them was satisfied 
by the withdrawal of this amount by the decree-holder Tirupathiah. The learned 
District Munsif went into the question and found that the respondents had the 
benefit to the extent of a sum of Rs. 683-1-5 and to that extent they are bound 
to repay the same to the plaitiff-ap t. A decree for that amount with 
interest thereon was passed. The plaintiff not being satisfied with the decree for 
Rs. 683-1-5, preferred an appeal to the Subordinate Judge complaining that the 
decree Bodd have ‘been for the entire amount of Rs. g95-12-0 with interest etc, 

- and the defendant filed a memorandum of cross-objections objecting to the decree 
of the District Munsif to the extent of Rs. 683-1-5. The lower appellate Court 
-was of opinion that the plaintiff had no cause of action against the defendants and 
‘that the equitable relief granted was not sustainable. The appeal was therefore 

dismissed and the memorandum of cross-objections allowed. The present second 

` appeal by the plaintiff is against this decision of:the Subordinate Judge. | f 


. It has to be mentioned at the very outset that Thirupathiah, the decree-holder 
in S.C. No. 107 of 1932, was not made a-party to the suit.; nor was he made a 


party to the e which the plaintiff applied under section 24 of the 
ee ief Act for-a refund of. the purchase money when the 
7 ee eee 
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` Civil Proceduré Code, the word “any” qualified ‘‘ person ”. 
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sale was set aside under section 293 of the Act. The order Exhibit P-4 shows that 
on the objection raised by the respondents when the plaintiff claimed refund of the 
purchase money, the executing Court held that the remedy of the plaintiff was a 

sregular suit and not by means of execution proceedings. How far this order is 
correct need not be decided ngw though section 24 of Act IV of 1938 lays down that 
where a sale is set aside under section 23, a purchaser shall be entitled to an order 
for repayment of any purchase money paid y him against the person to whom. 
it has been paid. This contemplates an application and not a suit, But since 
between the parties it is now final that a suit is the only remedy, the question regarding 
the maintainability of the suit need not now engage our attention any further. 


Section 24 of Madras Act IV of 1938 is practically identical with Order 21,. 
rule 93, Civil Procedure Code, which says that where a sale of immovable property 
is set aside under rule 92, the purchaser shall be entitled to an order for repayment 
of his purchase money with or without interest as the Court may direct, against 
any person to whom it has been paid. The concluding words of both the provisions. 
are practically the same except that in section 24 of Act IV of 1938 in qualifying 

“the word ‘‘ person ”’ the definite article “‘ the ” is used whereasin Order a1, rule 935 
The argument 
put forward by the respondents, which found favour with the lower appellate Court 
is that the money has not been paid to them but that the same had been taken by 
Thirupathiah, the decree-holder in S.C. No. 107 of 1932, and that ifat all the plain- 
tiff is entitled to any remedy it is only against Thirupathiah, and this was accepted 
by the lower appellate Court despite the fact that in the application for scaling . 
down the decree in O.S. No. 107 of 1932 the respondents have acknowledged an 
accepted the surplus amount deposited in Court by the decree-holder, i.¢., the 
appellant; and attached by Thirupathiah as money belonging to them, and contended 
that since such money was received by the decree-holder Thirupathiah in payment 
of his decree more than double the decree-amount had been paid over to him and 
the decree had therefore become completely satisfied. The learned Subordinate 
Judge thinks that when once the sale was set aside under section 23 of Act IV of 
1938, the money which had been deposited in Court automatically becomes the 
money of the depositor and when Thirupathiah withdrew that money he should- 
be deemed to have taken the money of the depositor, so that it vE anean A said that 
the defendants-judgment-debtors had any use or ownership over that money. 
But this point of view has omitted to take note of the acceptance by the judgment- 
debtors of the deposited money as belonging to them and getting the decree against 
them satisfied on foot of such money being taken over by their decree-holder. This. 
action of the judgment-debtors cannot be interpreted as disclaiming the right over 
the deposited amount or revesting the title in the money in the depositor plaintiff. 
The judgmerft-debtors under such circumstances will have to be estopped from 
thereafter contending that the deposited amount does not belong to them, or that 
they did not have the benefit of the amount. It is well-accepted principle of law 
that a party cannot both approbate and reprobate. In the words of Honyman, J., 
in Smith v. Baker}, a party cannot 7 

“ At the same time blow hot and cold. He cannot say at one time that the transaction is valid; 
and thereby obtain some advan e to which he could only be entitled on the footing that is valid, 
and at another time say it is void or the purpose of securing some further advantage.’ 
Similar observations were made by Lord Kenyon, C.J. in Smith v. Hodson*. See- 
also the observations of the Privy Council in Ambu Nair v. Kelu Nair?, 


On the footing that the deposited amount belonged to the judgment-debtors 
when the same was attached and taken away by Thirupathiah, the present respond- 
ents got the decree against them scaled down and satisfied, i.¢., they have used the 
money in Court deposit for getting the decree against them satisfied and such beirig 
the case they have obtained an advantage by the use of that money. We therefore 
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are of opinion that it is not open to the judgment-debtors now to contend that the 
money deposited in Court when once the sale was set aside, automatically reverts 
and becomes the money of the depositor and that the respondents have no interest 
or benefit in the same. : 


The learned Subordinate Judge relied upon the decision in Koorapatt Seshava- 
tharam v. Thalasila.Ramayya', as authority br the proposition that the plaintiff 
can have no cause of action against the judgment-debtors. The facts of that case 
cannot, by any means, be said to be similar to those in the present case. What 
happened there was that after a sale was set aside under section 23 of Madras Act 
IV of 1998, the judgment-debtor applied for redelivery of the properties to him 
and the purchaser applied for repayment of the monies paid by him for purchasing 
the properties. The lower Court held that the judgment debtor should not be 
entitled to obtain redelivery of the properties without paying to the Court-auction- 
purchaser the whole of the amount which had gone in discharge of the decree. On 
appeal, Wadsworth and Patarijali Sastri, JJ., observed that no such conditional ` 
order can be made and say at page 35 : : : oo 


EOE RE the satisfaction o£ the decree out of the s is as the 
sale is cancelled. The decree-holder has to give back the money which he has drawn and be remains 
at Hberty to execute any amended decree which be in fresh proceedings. There can be 


was 

into the melting point and as a result of the application of section 19 it may well disappear entirely. 
The decree-holder is not debarred by reason of his having drawn the proceeds of the sale from exe- 
cating any revised decree which may be passed, but he is required to refund the sale to the 
jon-purchaser. In such circumstances, there can be no question of any refund of the sale price 
the judgment-debtor. Nor is there necessity to allow the auction-purchaser to retain possesion 
the pending a payment by judgment-debtor of the amount due fram him under the 


We are not able to find how these observations can be said to fit in with the present 
case. It may be that when once the salo is set aside the money automati be- 
comes the money of the purchaser. But the difference is that whereas in the present 
case the judgment-debtors had claimed and accepted the money remaining in deposit . 
as their own and obtained a benefit therefrom in the case in Koorapati Seshava- 
tharam v. Thalasila Ramapya, there was no such acceptance. The decree-holder 
had taken away the money and the auction-purchaser had after the sale was set 
aside, withdrawn the surplus amount in Court. ‘The judgment-debtor there had 
nothing to do with any of these moneys. We-do not that this decision can 
really assist the respondents. S i 

A somewhat similar question was considered by their Lordships of the Judicial * 
Committee in the case reported. in Jai Barham v. Kedar Nath Marwari’, where the 
question arose whether the amount deposited by the auction«purchaser and distri- 
buted among the creditors of the judgment-debtors can be restituted or recalled 
from the judgment-debtors who had the benefit of the money by their liability 
being di . Their Lordships held, following the principle laid. down by 
Cairns, L.C., in Rodger v. The Comptoir d’Escompte ds?, that such restitution was 
possible. Lord Carson in delivering the judgment says at page 739- 


“ The have parted with their purchase money they paid into Court 
on the faith of the order of confirmation certificate of sale already referred This 
has been distributed of ebtor who hed attached the 
property in question and could have realised their judgment-debts by a sale of this a 


restored to this property without making good to the auction-purchaser the moneys whioh have been” 
applied for kis benefit.” $ 
The matter is made clear in the judgment of the Patna High Court from which 
the appeal was taken to the judicial ial Committee in Jai Barham v. Kedar Nath Marwari ® 
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The High Court judgment is reported in Kedar Nath v. Fai Barham, and in the 
second column of the second paragraph at page 868 of the report we find the follow- 
ing observation : 


“It is not denied that the paid to the decree-holders was due to them from the judgment 
debtors. The decree-holders applic! 1o the Once: fot a cateable distribution of the purchase-moncy 
and the Court directed the rateable distribution of the money. The decree-holders received the 
money from the Court and under the orders of the Court. The judgment-debtors are bound by the 
orders of the Court directing the payment. The 


directing auction-purchasers pai 

they have nothing to do with how the money was disposed of. Th pica tare es 
benefited by the payments, and the pa ts made by the decree-holders will be considered to have 
been made to the judgment-debtors. c judgment-debtors are therefore Hable to pay this money 
to the auction-purchasers before they can recover pessemion of the property.” 

If, in restitution proceedings, though the party to whom money has been paid is 
different from the party who has received the benefit thereunder, it has been held 
that it is the party who has received the benefit that is to restitute, we do not see 
any reason of 5 the same equitable principle should not be applied to a suit of the 
present nature. After all section 24 of Madras Act IV of 1938 is a species of 
restitution specifically conferred upon a purchaser who has lost the fruits of his 
purchase by result of a compulsory setting aside of the sale not in accordance with 
the ordinary provisions of law but as a result of the special enactment of section 23 
of the Madras Agriculturists Relief Act. ; 


The learned counsel for the respondents stressed before us the point of view 
outlined in the judgment of the lower appellate Court that when the sale is set aside 
the auction-purcaser’s deposit become revested in him and that the judgment-debtors 
could not be said to have had any interest or right over such amount. We have 
already expressed our opinion that in the circumstances of this particular’ case 
the money must be deemed to have been gp over to the judgment-debtors 
because they have accepted and had the benefit, of such deposit. . 


In Mangel v. Mathura Prasad’, Sulaiman, C.J., has held that under Order 21, 
rule 93, Civil Procedure Code, even though it is possible when the sale is set aside 
on account of the fact that the judgment-debtor had no saleable interest in the 
property, that the monies paid over, not to the decree-holder but to the creditors 
of the judgment-debtor, can be recalled in an application under that rule if made 
within time, a suit against persons to whom Re deposited amount has been paid 
as being due from the judgment-debtor cannot be maintamed. By implication 
it should be understood that the learned Judges intended to hold that a suit would 
lic against the judgment-debtor who had the benefit of the money by the decree 
against him fens satisfied. The ndent contended that under Order 21, 
tule 93, Civil Procedure Code, it would not be possible for third parties to be paid 
the monies in Court deposit until the sale has been confirmed, i.e., after thirty 
days of the completion of the sale and therefore Order 21, rule 93, Civil Procedure 
Code, does not contemplate payment to third parties, though the expression any 
person to whom the money is paid is found in that rule. Ordiiarily it might be 
80, but there may be cases where even before the sale is confirmed monies are paid 
over to the decree-holders or the creditors of the judgment-debtors. See Nafar 
Chandra Pal v. Gopal Chandra’. i 


The view taken by the learned District Munsif seems to be more in accord 
with justice and equity rather than the legalistic view adopted by the learned Sub- 
ordinate Judge. We do not think that’ the ‘decision in Koorapati Seshavatharam v. 
Thalasila Ramayya* on which the learned Subordinate Judge relies can be applied 
to the facts of the present case. fs aa 

Nothing could be urged before us to show that the conclusion arrived at by the 


District Munsif to the effect that the respondents had the benefit of the deposit 
only to the extent of Rs. 683-1-5 is incorrect. In these circumstances the plaintiff- 
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+ ° 
appellant will be entitled toa decree for that amount only. The appeal is therefore. 
wed, the decree of the Subordinate Judge is set aside and that of the District 
m(\unsif restored with proportionate costs throughout. 
K.S. _—— _- Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mar. Justiag GovinDA MENON. 


The State of Madras, represented by the Collector of West ` 
Godavari S .. Appellant* 


U. é 
Nadimpalli Subbaraju z Respondent. 
Derkkast grani made by Collector as agent of Government—Finality—Government if can intervene—Board’s 
Standing Orders—Scope. 
The Government has not i to interfere for whatever it be 
t brain Mi PATERE agit reson it may 


in the orders in accordance with the provisions of 
Board’s Standing Orders in the of darkhast. Where Collectar has no power to cancel an 
order after it has become Government itself has no power to cancel an order validly and 
duly made by the Collector. is no provision for revicw or revision by the Government. 
Appeal inst the decree of the Court of the Subordinate Judge, Narasapur, 


in A.S. No. 161 of T ree against the decree of the Court of the District 
Munsif, Natasapur, in O.S. No. 246 of 1944. > 

N. S. Srinivasan for the Government Pleader (P. Satyanarayana Raju) for Appel- 
lant. ' ; : 


D. Narasaraju for Respondent. 
The Court delivered the following E : 


Juvoment.—Mr. Narasaraju for the respondent conceded that the learn 
Subordinate Judge is in error in thinking that the order in question is one made 
by the Collector ; but it is really and in essence one passed nominally by thè Collec- 
tor but under the directions of the Board of Revenue who themselves have ordered 
the Collector to act in the manner he did under the behest of the Government. The 
result comes to this, that when under Exhibit B-20 the Board of Revenue refused 
to interfere with the order passed by the Collector, the Panchayat Board President 
had exhausted his remedies and subsequently whatever action has been taken by the 
Collector the same must be deemed to be passed under the orders of the Government. 
The questioh then arises, whether the Government has-got any all-pervading or 
supervening power to interfere, for whatever reason it may be, in the orders passed 
by the subordinate revenue authority m accordance with the provisions of the 
Board’s Standing Orders in the grant of darkhast. That the Government cannot 
have any such power and cannot set aside an order of the lower authority when it has 
become final is evident from the judgment of Bhash Aiyangar, J., in the Secre- 
tary of Stats for India in Council v. Kasturi Redds1. ere arc, man in that 
illuminating judgment at pages 273, 277, 278, 279, 280, 281 and 283 wherein the 
various aspects of the question have been discussed in great detail to show that there 
is no such residuary or supervisory power vested in the Government. At page 
283 the learned Judge observes as follows : . 

“ When the of tis an officer authorised in that behalf 
r L wo the caplet thee A A TANA enat 
and disposal of the land, unless the grant was procured by fraud, mi ion or mutual mi 
as to any matter of fact cmential to the agreement Contract Act, sections 17, 18 and 20). 
The t, therefore, cannot be annulled or revoked by the officer who made the grant, by his succemor 
in or even by the Governar-in-CounciL” 

I wish especially to emphasise the words ‘‘or even by the Governor m Council.” 
The learned Judge thinks that when there has been valid assignment under dhark- 
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hast rules and patta granted to the appliċant, the title becomes complete and vested 
in such assignee and the Government cannot later on revoke or change it. It isas 
if the Government through its agent the Collector or tke Revenue Divisional Officer 
or the Tahsildar, as the case may be, has sold away or assigned rights in certain 
land by means of a duly stamped and registered daeu though according to 
the Crown Grants Act then in force no such registration or stamp for the document 
was necessary. The grant of a patta is tantamount to assignment by a registered 
document and when it is done the title becomes complete in the assignee and cannot 
later on be revoked by the Government. Mr. N. S. Srinivasan for the learned 
Government Pleader strenuously contended that this decision in the Secretary of State 
Jor India tn Council v. Kasturi Reddi? should no longer be considered as a bmding 
authority because of certain observations in Devaramani Bhogappa v. Pedda Bimakka 
Gowd.*. He further contended that at the time the Secretary of State for India in 
Council v. Kasturi Reddi1, was passed, Board’s Standing Order No. 15 did not contain 
rule No. 18 which empowered the authorities who made the grant to revise their 
own orders. The fact that rule 18 has later on been incorporated in Standing 
Order No. 15 would not make any difference because it is conceded here by the 

ndent that the Collector himself in this case has not revised or reviewed his 
earlier order. So the only question as I have already stated is whether the Govern- 
ment can set aside an order which has been validly made, for any reason whatever 
and in my view Devaramanit Bhogappa v. Pedda Bimakka Gowd? does not say that 
Government has got that power. As stated by- Napier, J., the Secretary of State 
Jor India in Council v. Kasturi Reddit decided two points : 

“ First, that where Government has given authority to a Trhsildar to grant land subject only 
to a right of a the grant of such land within the scope of his authority is binding on Govern- 
ment. The is that a grant like any other disposition arising cut of contract can be set aside if it is 
procured by ‘fraud’...... ie . 

This decision does not lay down that when the agent of the Government, say the 
Tahsildar, Revenue Divisional Officer or the Collector has exhausted his rights 
under the orders, the Government can intervene and what cannot be done by an 
agent, the principal can. If the contention put forward on behalf of the learned 
Government Pleader is accepted, then it comes to this, that the Government as the 
principal can revoke an agreement or grant made by its duly constituted agent 
without giving any reasons whatever. I do not think that I should go to the extent 
contended by the learned counsel. When the learned Subordinate Judge found 
that the Collector has no power to cancel his earlier order after it has become 
final,-I would hold that the Government itself has no power to cancel an order 
validly and duly made by the Collector. There is no provision for a review or 
revision by the Government. The second appeal fails and is dismissed with costs. _ 
No leave. É 


K.S. y a . Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

-` Present :—Mr. Justia Mack AND MR. Justice SoMASUNDARAM. 

Ravipati Sitaramayya . «. Appellani* 

Criminal Procedure Code (V of 1898), section 97 ‘ence to third j on difference between the two 
feiges ons Jaooring conviction aed iE EE —tenpo of tied Mle FE i 

Whero there is a difference of maion in a referred trial one fodge favouring conviction and 
the other acquittal and the case is referred to a third judge the whole case is before the third Judge 
whose duty is to examine the whole evidence himself and come to a final j ent. It is not a case 
of weighing the opinion of one judge against that of the other and deciding which of them 
the third judge should accept. 

Per Meck, 7.—But the third judge cannot pass a death sentence in a case where the judge 
favouring conviction thinks a sentence of transportation is appropriate with the other j c favouring 
acqui The Bench referring the case can always express their opinion that in the event of the 
SE ete being cönbrmed a sentence ol iransportation is. tlie appropriate in which case the 
third judge y be Bouridl by’ the opinión aà fegardi which there would! he no difference to raolye. 

I. (1902) 12 M.L.J. 453 : I.L-R. 26 Mad. 268. 2. (1915) MLWN. 148. i 

* Criminal Appeal No. 104 of 1951. -5th December, 1951. 
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Per Somaranderon, J —Whcn on a difference of opinion a case is referred to a third judge no fetter 
can be placed on the third judge. He is at liberty to express and act upon the opinion which he 
himself arrives at. If he chooses he can pass a sentence of death, even though one favours 
an acquittal and the other gives a sentence of transportation for life when convicting accused. 

Appeal against the order of the Court of Session of the Guntur division m C.C: 
No. 49 of 1950. ew ts : 

V. Rajagopalachari, J. Krishnamurthi and Sambasiva Rao for.Appellant. 

The Assistant Public Prosecutor (A. C. Muthanna) for the State. 


The Court delivered the following : 

Jupements : Mack, 7.—This is a case, which has given us anxious consideration. 
Appellant, a man aged 43, has been found guilty under section 302, Indian Penal 
Code, of the murder of his 17 year old wife, tamma, by strangling her to death 
during the night of 29th May, 1950, in his house in Vetapalam village in which there 
were admi no other inmates. The next morning appellant asked a washerman 
(P.W. 7) to take a message to his wife’s uncles, P.Ws. 1 and 5 and her maternal 
uncle and foster father P.W. 6 who all lived at Vadlamudi, a village three miles 
away to the effect that she was found lying speechless and unconscious in his house. 
On receipt of this message at 7 aa E Wa, 1, 5 and 6 hastened to Vetapalam and 
found otamma lying dead on a cot. According to P.W. 1, ap t when 
questioned first made no reply and then denied knowledge of anything. There 
-wére no visible injuries on the body. Suspecting that appellant and his concubine 
one Subbamma had poisoned her, they made a complaint to this effect Exhibit P-1 
at the Vadlamudi Police Station at midday. The only evidence that the village 
mounsif of Vetapalam (P.W. g) gives is that he was a chayatdar at the inquest 
held by the Circle Inspector (P.W. 11) who reached | ctapala at 4 P.M. Near 
the corpse was lying a rice pounder M.O. 3. On the body was a blouse M.O. 1 
put on, as is described, inside out and a sari M.O. 2. P.W. 1 says when he saw it 
was slightly wet. Post mortem held by Miss Annapoornamma, Assistant Surgeon 
of Tenali, the following morning at 8 a.u. showed that death was due to asphyxia 
as a result of strangulation. An echymosed patch was found on the neck extending 
upwards to the lower jaw and downwards to the upper part of both collar bones. 
The trachea and larynx were congested, oesophagus cynosed and the hyoid bone 
broken. There.can be no doubt about the cause of death, which was strangulation 
by great pressure on the throat. , ; 

The Circle Inspector returned with the post mortem certificate to Vetapalam 
and arrested the accused on the’and June. He produced him before the 
Sub-Magistrate of Tenali (P.W. 4) on the evening of the grd of June 
with a requisition Exhibit P-3 to record his confemion. As it was 
after lock up time, the Magistrate asked him to be produced the following morning 
and he was then kept in the sub-jail after being given the necessary warnings. He 
was produced again before the Magistrate on 5th June 1951 and after giving clear 
‘warnings to the appellant in full conformity not only with section 164, Criminal 
Procedure Code, but also with rule 85 of the Criminal Rules of Practice, the Magis- 
trate recorded a long detailed confession from the appellant in which he confessed 
that he squeezed his wife’s throat, while she was asleep with bis own hands. Appel- 
lant’s statement was to the effect that he returned home at midnight and found his 
wife asleep, that in view of domestic troubles she was giving him he strangled her, 
that he slept in the house till the morning, that he fetched his mother, that neigh- 
bours gathered and that he sent word to his brothers-in-law. He said that one of 
them, when he came to the house, kicked him on the head, which struck against 
the wall and poked him with a stick near the abdomen. The domestic troubles 
he detailed there related to complaints his wife made to her brothers ,who conti- 
nually interfered in his domestic life and, that when he protested his wife scolded 
him atid said she Would get him killed by her’brothers. The gist of his confession 
is that he killed her thipking that after doing so, he would also die at the hands of 
the Government rather than be killed by her brothers. This confession was retrac- 
ted in the committing court where the appellant pleaded that he was coerced by 
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the Circle Inspector and the Deputy Superintendent of Police into making the- 
confession, that the wording was not his and that he repeated what he was asked. 
to say like a parrot. He adopted the same attitude at his trial. There is no other 

evidence against the appellant. 


A curious feature about the confession is that it mentions nothing about. 
the concubine Subbamma, who the appellant continued to keep after he married 
Balakotamma as his second wife three years ago, after his first wife died. There 
is evidence to show much domestic unhappiness between the appellant and Bala- 
kotamma on Subbamma’s account. According to P.Ws. 1, 5 and 6 about four 
months before this offence the appellant, who was ill-treating tamma, drove 
her out of the house. There was a mediation in the course of which appellant 
and Subbamma are said to have executed two pronotes Exhibits P-6 and P-7 each 
for Rs. 500 in favour of one Venkatasubbayya, who has not been examined, both. 
dated 12th February, 1950, They have been produced from the custod of the 
writer P.W. 8. The understanding apparently was that if appellant and con— 
cubime, who promised to have nothing further to do with each other, were to renew 
association, they should pay the amounts mentioned in the pronotes. The existence 
of the concubine Subbamma was known to the Police and it is extremely difficult 
to imagine a confession concocted by the Police and put into the mouth of the 
appellant, which made no mention of Subbamma at all. According to the Circle 
Inspector, Subbamma lived in a house 50 yards away from that of the appellant. 


In his statement in the committing Court, the appellant said that he had. 
gone for weighing work and returned late in the night, that whem he did so his 
wife did not respond when called, that when he tried to wake her up she did not 
move and that he sent word to his mother and called near relations and neighbours. 
In his confession he said he sent word to his mother at dawn and that after strang- 
ling his wife, he stayed in the house with her. His mother has not been examined, 
as she should have been, by the prosecution as a witness io evidence exactly when 
she received the message and when she came to her son’s house nor has she been 
examined as a defence witness to bear out the accused’s statement that not only 
she but neighbours gathered. Not a single neighbour has been examined as a 
witness. Not merely this Subbamma should, in my opinion, most certainly have 
been examined as a witness to depose to her relations with the appellant and to- 
say all she knew about the promissory note Exhibit P-7. It is most unfortunate 
that this trial was taken to a conclusion without the examination of Subbamma or the ' 
appellant’s mother. 


The main contention of Mr. Rajagopalachari for the appellant is that no 
conviction is possible in the absence of any evidence to corroborate the confession 
which, he has asked us to reject as not being a true and voluntary one in view of its 
mentioning several facts, opposed to the evidence in the case. I am myself unable 
to see any reason for rejecting the finding of the learned Sessions Judge that this 
confession by the appellant despite its suppression of the existence of Subbamma, 
and the possibility of other inaccuracies of fact set out there, was voluntarily made 
by the appellant on being confronted with the results of the past mortem exami- 
nation. Mr. Rajagopalachari has suggested in his able argument the possibility 
of the concubine Subbamma, having entered the house in the absence of the appel- 
lant, and having strangled Balakotamma without the assistance or even' the know- 
ledge of the =) aimee who when he returned home and found her dead, in conster- 
nation at his discovery with a moral conviction as to who the guilty person was, 
adopted the course he did of sending a message to his mother and his wife’s relations. 
only the next morning, and then making this confession, when the post morte 
- showed the cause of death, in the manner he did, to shield the real culprit, who was 
his concubine Subbamma, The material does indeed show that Subbamma did 
have a strong grievance against Balakotamma whose resentment and protests at 
her continued association with the appellant had provoked mediation and led to 
solemn undertakings by her to have nothing to do with the appellant. I do not 
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ind any suggestion in the learned Sessions Judge’s judgment of any such theory, 
which has been made for the first time in this Court on the basis of the retracted 
confession and the statements made by the appellant in the committing Court and 
at his trial. A defect, in my view, in the material placed before the Court arises 
from the unfortunate state of our law, under which the first statement made by the 
appellant to the police regarding the discovery of his wife’s corpse, the time at which 
he found it and what he did immediately afterwards is com sletety shut out in evi- 
dence under section 162, Criminal Procedure Code. The shutting out of what an 
accused person tells a police officer particularly in a case of this kind, when first 
questioned, opens the way for all kinds of statements being made in the committing 
Magistrate’s Court and also at the trial in conformity with advised lines of defence, 
which are, of course, impossible to verify and places the prosecution at oa 
disadvantage. The view that I have no hesitation in taking is that in cases of this 
kind, the police would do well to take an accused person before a Magistrate, 
whether he makes a confession or not, and have a statement recorded under section 
164, Criminal Procedure Code, so that the accused person can be fixed to one expla- 
nation when placed in a position which becomes incriminating unless he can offer 
a satisfactory explanation for his behaviour. This is a case in which ‘a man and 
his wife are the sole occupants of a house, in which the wife is found suddenly dead 
and post martem has proved conclusively that it is the result of violent strangulation. 
A prima facie strong suspicion points to the husband. It is in this back und that 
the confession made before the Aea T without any appreciable delay in the 
circumstances has to be appreciated. Although this line of defence has not been 
raised in the trial Court, I have carefully. considered the possibility of the concubine 
Subbamma being the sole culprit. There are cases in which an innocent person 
may take upon himself full responsibility for a crime, even murder, to save some one 
whom he dearly loves from punishment. My own view is that this is not such æ 
case and that the appellant’s confession that he and no one else strangled his wife 
can be safely acted upon. ý è 


Some decisions have been placed before us in which it has been held that 
a conviction on the uncorroborated confession of an accused is unsafe. There is 
no authority to the effect that conviction on an uncorroborated but retracted 
confession before a en ania is ‘illegal and each case has to be dealt with on its 
own facts. I am unable to find any decision in which where a man, whose wife 
has been strangled to death at night in a house occupied solely by them, who has 
voluntarily confessed before a Magistrate to his guilt, being acquittéd. 


The learned Sessions Judge and all the four assessors who have heard the 
evidence were of the opinion that the appellant strangled his wife. My own view, 
which is in agreement with them, is that the case is free from reasonable doubt 
and that the appellant can safely be convicted of murder. My learned brother, 
for whose opinion I have the greatest respect, has shared my anxiety in this case 
and has considered it unsafe to convict the appellant on the aes of this retracted 
confession. I have however agreed to enter a judgment of acquittal in this case 
and not to refer the matter to a third Judge in view of the approach made by a 
learned urd Jader kenan T ‘on a difference of opmion between us ao ee 
Thevan and four others in . No. 31 of 1951.. Rajagopalan, J., to whom our 
difference of opinion’ was referred under song fe ps cedure Code, 
before going into the merits and delivering an opinion in favour ofacquittal expressed 
the following view as the method of approach to such a reference : 

. “Where the main ion at issue is identity of the amailants ... . the that one of 
Ee tuo leaned! Joda whoo ad to decade R estion sory ge a feg 

accused with those aseilants had not been extablish 

to establish the bazis for such a reasonable doubt, the benefit of which, of course, the accused have 
to get. In my opinion, a third udge to wham the question is referred under section 378, Criminal 
Procedure Code, should i ing necemity of conclusive 
evidence on record drives him to deny the existence ‘any baris for a reasonable doubt.” - 3 
It would be a sheer waste of time if I were to ask for a reference of our difference 
of opinion to a third Judge in-this case on the basis of this line`of. approach by a 
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third Judge to a reference made to him. My learned brother and I are in complete 
agreement that this is not correct and legal method of approach by a third Judge 
and we say this with the greatest respect to Rajagopalan, J. Section 429, Criminal 
Procedure Code, which would apply in this case of an appeal from a sentence of 
transportation for life, is identical in terms with section 378, which provides for a 
resolution of differences of opinion in what are known as referred trials on’ the 
‘submission of sentences for confirmation. Section, 429 reads as follows: 
“ When the composing the Court of Appeal are equally divided in opinion, tho with 
dhar ario eee wal laid before another J of the tame Gourt, and rach Judge after 
“such hearing (if any) as he thinks fit shall deliver his opinion, and the judgment or order follow 
opinion ; 


The opinion, which Rajagopalan, J., expressed, viz., that the normal disposal 
by a third Judge should be one of agreement with the opinion of acquittal is one 
which we are quite unable to share. -It would be tantamount to a. judgment of 
acquittal in practice prevailing over a judgment for conviction. Had the statute 
intended to lay this down it-would have done so. - - 


There is a dearth of case-law defining the scope of the third Judge’s method 

-of approach to such a reference. Both ‘sections 429 and 378 make it mandatory 

for a ju t or order of the Court to follow the opinion of the third judge, The 
only authority, which supports the view of Rajagopalan, J., is the view taken b 

` Mr. Justice Mahmood in Empress v. Debi Singhi, a decision of the year 1886. 

In that case, Mahmood, J., expressed the view that when one Judge differs from 

‘his brother Judge on a pure question of the weight of evidence as to the propriety 

` ofa conviction, the opinion of the Judge for acquittal should, as a general rule, 

prevail, This view was considered by c, C.J., in Empress v. Bundu and another? 

and rather emphatically dissented from. Wo must express ourselves in complete 

agreement with the following view expressed by Edge, C.J. : 


“ When Judges unfortunately differ in opinion, I conceive it to be the du of each Judge to 
himself he should of course igh the reasons adduced by his brother Judge for forming 
-a different’ opinion; if those reasons do not commend to fd he mat nob, i 
So bere ie acca aay the fact that his brother Judge has arrived at a i 
"to influence his conduct whether his view—to take a crimi case—be in favour of a conviction or of 


an ittal. ‘There would be no meaning in sections and if it was intended that the opmion 
‘of one Judge in favour of an acquittal should prevail”? E 7 

We need scarcely say that a difference of opinion in referred trials, and murder 
cases involving life and death, arises in exceptional cases and after much anxious 
deliberation. References are never lightly made and when we, as a criminal 
Bench, make them, we do expect the legal disposal of a reference in accordance 
with the sections of the statute under which we make the reference. Otherwise, 
if a Judge is to exercise his own independent view in accordance with his own 
‘conscience, the view taken by Mahmood, J., with great respect, would mean 
that he has to subordinate his own independent conviction in favour of a conviction 
in favour of an acquittal and sign a judgment to which he is not really a party. 


There have been several instances in our own High Court where differences 
of opinion have been resolved by a third Judge’in favour of a death sentence on a 
murder charge, though one Judge was in favour of acquittal. | Goundsn 

. v. Emperor*, was one of the cases which went to the other extreme, in which the 
Sessions Judges sentenced an accused person on a charge of murder to death. 
‘Subramania Aiyar, Officiating Chief Justice, was of the opinion that the accused 
-was guilty but that the sentence should be one of transportation for life. Boddam, J., 

i and was in favour of acquittal. Bashyam Atyangar, J., to whom the 
difference of opinion was referred not merely confirmed the conviction for murder 
but also the sentence of death-passed by the Sessions Judge. When the opinion of 
Rajagopalan, J., in the previous reference was placed before us, the matter came up 





1. (1880) A.W.N. 287. 3- (1903) 14 MLJ. 226: LLR. 27 Mad. 
2. RER A.W.N. 137. © 2J : . 
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for some discussion and Mr. Ethiraj who appeared for the five appellants i in that 
referred trial expressed‘ to us his anxicty as regards the possibility of the third 
Judge following the precedent of Bhashyam Aiyangar, J., and restoring the sentences 
of death on two of the appellants passed by the Sessions Judge. The judgment of 
conviction, which I favoured found them both. young men ae ie under 
‘section 326, Indian Penal Code and would have sentenced them to a Borstal cs 
for three years. 


As a criminal Bench, we are, of course, vitally interested in the’ ae of 
approach by a third Judge to these references. We would like to take the oppor- 
“tunity here as a Bench of expressing our views as to how we would like these refe- 
Tences approached by a third Judge. The system of referred trials from the 
‘moffussil tried by a Sessions Ju and assessors, with whole individual opinions 
the trial Judge is free to disagree, places an extremely heavy burden on criminal 
Benches, who do not themselves hear the witnesses. It is inevitable that differences 
-of opinion should arise in the discharge of this extremely heavy responsibility in 
-which two Judges finding themselves unable to agrec on a difficult case, require 
and welcome the opinion of a third Judge to alleviate their responsibilities. t is 
in this spirit that we hope future differences of opinion in criminal cases will be 
resolved and it is also the method of approach the statute requires. In Md. Ilias 
Mistri v. The King, Biswas, J., to whom a difference of opinion was referred, made 
the following approach to section 429, to which we are unable to take the slightest 
-exception. 


“There can be no doubt upon the wording af the section that the whole case ix now before 


means not that I am at liberty, but that it is abo my duty to examine the whole 
ra tence ae and come to a final judgment. It is not a case of merely weighing the 
Bac a odgo against that of the other deckding which of of these opinions I should 


ee however think, though on this point my learned brother does not agree, 
ee the learned third Judge cannot with great” respect to the decision 
“Gounden v. Emperor*, pass a death sentence in a- case, where 
ne Judge favouring conviction thinks a sentence of transportation is 
appropriate with the other Judge favouring acquittal, on the simple ground 
that it is only a Bench of two Judges, who should confirm a death sentence 
in agreement with each other. Although the law may not be specific on this 
point, this extreme can always be guarded against by the Bench referring the 
case expressing their opinion that in the event of the conviction being confirmed, 
the sentence of transportation is the appropriate one, in which casc, the third 
Judge would be bound by such an opinion as regards which there would be no 
difference for him to resolve. I have thought it necessary to give expression to 
these views in this judgment, in which I for my part, agree for the reasons I have 
. ‘given supra to my learned brother’s judgment o acquittal. 


© Somasundaram, 7.—The Sessions Judge of Guntur has found the appellant 
gaily of murder and setence him to transportation for life, for sans the death 
‘of Balakotamma, the wife of the appellant. 


The occurrence s said to have taken place on the night of the agth Mays 1950: 
and before dawn of the goth of May, in the house of the accused in a village called 
Vetapalem. The accused married the deceased about three years before the 
‘occurrence, he having lost his first wife about 5 or 6 years before the occurrence. 
‘The accused appears to have been keeping a concubine by name Subbamma for 
about 20 years prior to the occurrence. The accused is a and the concubine 
is alleged to be aged about 32 at the time oftthe occurrence. The accused and 
‘his wife (the deceased) appear to have got on well for about a year after the marriage. 
But soon presumably on account of the influence of Subbamma, trouble started 
between the accused and ‘the deceased ; and it is that the accused started 
ill-treating the deceased. About four months or so 2 re the occurrence when 





+ 
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P.Ws. 1 and 5, the brothers of the deceased went to Thirupathi, they wanted to 
take the accused and his wife also but the accused refused to go and his wife alone 
was taken. When they returned from Thirupathi, P.W. 5 took his sister tc leave 
her in her husband’s house. It appears that the door was bolted against her and. 
the accused remaining inside refused entrance to her. P.W. 5 therefore wanted 
to take her away but the wife preferred to stay on in spite of all the difficulties. 
meee ee after sometime on receipt of information that the accused had 
turned out his wife, P.Ws. 1 and 5, the brothers and P. W. 6, their maternal uncle 
who is said to have brought up this girl came to the village and finding that all was 
not well with thé accused and the deceased, they wanted to take her away with 
them. They found that the articles that were presented to her at the time of the 
wedding were missing in the house ; and when she was being questioned about it, 
it is stated that the concubine Subbamma threw them out in the street from her 
house which is said to adjoin the accused’s house. Thereupon P.Ws. 1 and 5 
ut the samans in a cart and wanted the deceased also to come with them. 
ere is some discrepancy as to whether the deceased actually got into the cart 
or whether she still preferred to remain in the house; but the fact remains that 
ultimately on account of the deceased preferring to live with her husband, they 
left all the samans with the accused. At this time, a neighbour by name Ravipati 
Venkatasubbayya is said to have interfered and brought about a settlement. The 
understanding arrived at was that the accused should stop his illicit intimacy with 
Subbamma and that neither of them should visit the other or even talk to each 
other. Subbamma also appears to have been a party to this arrangement and 
by way of securing the performance of the promise, two promissory notes were 
executed, one by Sibbanima and another by the accused, each for Rs, 500 in 
favour of Ravipati Venkatasubbayya, the arrangement being that if either of the 
party commits a breach of the understanding then the party shall pay a penalty 
of Rs. 500 the sum for which the promissory note was taken. This appears to 
have produced a lull in the otherwise a bit of stormy life led by the accused and 
the deceased. “The accused did not like the brothers of the deceased to visit her. 
Suddenly on the morning of the goth May, P.W. 7 a washerman by profession carried 
a message from the accused to P.Ws. 1 and 5 that the deceased was found lying 
speechless and unconscious in the house. They immediately went to the village 
with P. W. 6 and found the deceased lying dead. They saw the accused sitting 
in the house and it is stated that when questioned he ‘did not make any reply ; 
but finally he stated that he knew nothing. They thereupon suspected that the 
deceased was killed by poisoning either by the accused or his concubine as they 
did not find injuries on the body and as they learnt from the neighbours that she 
was alive the previous night till about 9 p.m. P.W.1 immediately went to the 
police station and gave the report, Ex. P-1. This was at about 12 noon. On 
express report being sent to the Circle Inspector which was received by him at 
2-30 P.M., he came to the village at about 4 p.m. He hdd the inquest between 
4and 7 p.m., at which he exammed P.Ws. 1, 5, 6 and 7 others who were not called: 
as witnesses: The body was then sent for post mortem and the autopsy was held 
the next morning at 8 a. on gist May. The post mortem certificate, Ex. P-2 
was received by the Sub-Inspector on the rst June. Till then no one knew the 
ove i death. Every one was under the impression that the deceased was poisoned 
to death. 


eae ee mortem revealed that the woman must have died of asphyxia as 
a result of strangulation. There was an echymosed patch round the neck extending 
upwards to lower jaw and downwards to upper. part of both collar bones. The 
tissues underneath were red and congested. e trachea and larynx were red 
and congested. The oesophagus was cynoséd and the hyoid bone was broken. 
There were thus clear mdications of death being the result of strangulation. The 
doctor, P.W. 2, gave it as his opinion that the strangulation was by pressure on the 
throat arid death must have been instantaneous; and that the echymosed patch 
round the neck must have been due to pressing with some force. 


my 
t 
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The accused was suspected and he was arrested on the and of June. 


‘At the time cf the occurrence the only ms who were living in the 
house. were the accused and the deceased, evidence being that Subbamma 
was living at a distance of.about 50 away. The Circle Inspector pro- 


duced the accused on the grd June, at 6 p.m., before the Sub-Magistrate P. W. 
‘but the Magistrate asked him to produce the accused_the next morning. He 
was, therefore, produced the next morning and was remanded to the sub-jail, 
after giving the necessary warnings to the accused. He was again brought on the 
th. The Magistrate after putting the necessary questions and after satisfyi 

Rimaelf that the accused ing a confession voluntarily recorded Ex. P-5, the 
confessional statement of the accused.. In Ex. P-5, the accused set out the cir- 
cumstances under which he committed the murder. According to the tonfession, 
his brothers-in-law wanted him to come and live with them but he would not go ; 
and when they once took his wife to Thirupathi and came back he was away on 
work. She got into the house and closed the.door against him when he returned 
from the fields. He was sleeping outside and next morning he gave her a blow 
in anger. She sent word to her brothers and maternal uncle who wre living in 
a village called Vadlamudi which is about 3 miles from his village. They came 
and beat him and took away his samans and also his wife in a cart. He accom- 
panied them till they reached the outskirts of the village asking for his cloth box 
to be given to him, but, ultimately, for some reason not known to himself they 
brought back his wife and the samans to his house. Then he asked his wife not 
to w her people to come. In spite of it, she allowed them stealthily ; and 
this he came to know from her su uent conduct towards him. It a : 
she would not serve food for him on the day when they came and met her. When- : 
ever he scolded her, she used to tell him that she would get him killed by her 
-elder brothers. On the agth when he returned home at 8 p.m., she was abusing 
him and served food with chilli powder. When questioned as to why she gave 
that she asked him to get away if he did not like it. He says he took his meal 
with buttermilk and went to the field and returned at 12 midnight. He found 
his wife sleeping in a room keeping the door open. He thought that on account 
-of the troubles she was giving and threatening him, it would be better to be Killed 

Government rather be killed by her brothers and so he squeezed the throat 
of his wife who was sleeping and that she died without raising any cry. He says 
the did this because he became vexed in life and then he slept thereafter for sometime 
in the house'and about dawn he fetched his mother who after coming and seein 
the girl, pronounced that she was dead. Neighbours gathered and he sent onl 
to his brothers-in-law and he says they came and kicked him on the head and hit 
him against a wall. According to his statement, the pain continued till the day 
before he gave the statement to the Magistrate. This in short is his confession 
and the case for the prosecution against the accused. 


In the committing Magistrate’s Court he entirely went back on this statement 
and said that the Circle Inspector and Deputy Superintendent of Police took him . 
from his village to Tenali and from Tenali to Ponnur and coerced and threatened 
him and said that evil would happen to him if he did noi PR eaaa T 
manner wanted by them. He says that the wording of the statement is not his 
‘and he repeated their words like a parrot. In this statement before the committing 
Magistrate he says that himself and his wife lived amicably and that on that day 
when he had gone out for work and returned he found his wife did not respond: 
to his call, He tried to wake her up; she did not move. Thereafter he sent 
word tb her mother and called near relations. In short, his statement in the 
‘Magistrate’s Court is a direct contradiction of what he stated in the confession, 
-and a protestation of innocence and he throws the entire blame for making the 
‘confessional statement on the Circle Inspector and the Deputy Superintendent of 
Police. In the trial Court he simply-denied the offence and did not add anything 
to what he stated- in the committi ri ea Court. He reiterated that the 
Deputy Superintendent of Police and the Circle Inspector compelled him to make 
the confessional statement which he made before the -Magistrate. 
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The learned Sessions Judge believed the confession and found the accused 
guilty and sentenced him as aforesaid. f 3 


In appeal it is contended that the confession was not a voluntary one and 
is also not true ; and, as this is a case depending entirely upon the confessional 
statement only which has been retracted and as there is no corroboration, the 
accused cannot be convicted on this evidence. So far as the voluntary nature 
of the confession is concerned, it is difficult to believe the allegation that the Deputy 
Superintendent of Police and the Circle Inspector tutored him to say what was 
stated. It is true that after the arrest of the accused on the and till about 6 p.m. on 
the grd he was not produced before the Magistrate. But, this does not, in my 
opinion, by itself, lead to the inference that the accused either was threatened or 
persuaded to make a confession by the Deputy Superintendent of Police or the 
Circle Inspector. The Circle Inspector says he was investigatirg into this case. 
“He was camping in the village and he was expecting to examine P.W. 8 who 
speaks about the promissory note affair and he was examiried on the 5th June. 
Now, if the confession was going to be tutored by them, it is unlikely that the 
police would have dropped Sub a as there was a strong suspicion that she 
might have poisoned her and as all the troubles between the husband and wife 
were due to her. I am not prepared to accept the contention that this accused 
did not make the statement voluntarily. But as regards the truth of the averments 
contained therein, there is considerable force in the contention of Mr. Rajagopala- 
chari. The confession does not make any reference whatsoever to oe aaa; 
The accused appears to have scrupulously avoided all mention about Subbamma. 
This, by itself, raises some suspicion whether the making of such a confession is 
notan attempt to suppress all his connections with Subbamma. Apart from 
this, according to the confession, the wife was not treating him properly. His 
version about the incident when she was brought by her brothers after the Thirupathi 
trip is that she came in and closed the door against him ; and that he was ae as 
outside till the next morning whereas, the prosecution evidence is that he clo 
the door against her as a result of which her brothers wanted to take her away, 
but she would not go and she preferred to stay with her own husband in spite of the 
difficulties. This shows that the evidence of the witnesses was that she was attached 
to the husband and that is why she preferred to remain with the accused in spite 
of the difficulties, whereas the confession makes it the other way about. According 
to the confession, the brothers of the deceased wanted him to come and live wi 
them in their house. The evidence cf the brothers is a total denial of it. Again, 
according to the confession, regarding the incident, when they came to take the 
deceased in a carı, she was put inside the cart as also all the samans but for some 
reason or other, they came back and left her and the samans. According to the 
evidence she would not-accompany them and the samans were thrown out in the 
street by Subbamma from her house. There is absolutely no reference to Subbamma 
throwing out the samans in the street in the confessional statement. Again, after 
the message was sent to his brothers-in-law after the occurrence, the accused states 
in his confession, they came and kicked him on the head and they also hit his head 
against a wall But they denied having ever done so and nobody appears to 
have noticed any injury on the head of the accused. The police also do not appear 
to have noticed any injury and the Magistrate also says that he made no attempt 
to examine the person to find out any injuries. 


It is clear from the above circumstances that there is a great variation between 
the evidence given and the averments in the confessional statement. For the 
above reasons, J am not prepared to rely on the confessional statement. The 
question whether a retracted confession can be acted n without material cor- 
roboration will arise only when the confession is true and can safely be acted upon. 
That question does not arise in this case, as in my opinion though the confession 
is a voluntary one, it contains allegations which contradict.the main aspect of the 
prosecution case and so it is unsafe to act upon it without further corroboration. 
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> According to the confessional statement itself, the accused took his food at 
3 p.m. and came back at 12 in the night. The door was open when he came.. 
There is nothing to prevent Subbamma coming into the house and causing the 
death of this young girl in the manner in which it has been-caused ; and it must 
aot be forgotten that there was 20 years of intimacy between the accused and this 
woman, Subbamma and this was sought to be put an end to on account of this 
young girl, the deceased. Though one may not be sure as to what really happened 
that night, still the circumstances do not rule out the possibility of the woman 
‘ommitting this offence either by herself or in conjunction with the accused. The 
scrupulous omission on the part of the accused to make any reference whatsoever 
sto Subbamma enhances the suspicion that he is trying his best to shield her. 
In the circumstances, in my opinion, the prosecution has not proved its case 
beyond all doubt against the accused. . The conviction and sentence are set aside 
and the accused- is acquitted. ; 


I have since perused the judgment of my learned brother. The case has. 
given us great anxiety. My learned brother is however of the opmion that the- 
appellant can be safely convicted on the evidence in the case. I fully appreciate 
his observations and thc reasons he has given for not making a reference to a third 
Judge under section 429, Criminal Procedure Code. I Sais agree with him 
that it is the duty of the Judge who is asked to resolve the difference of opinion 
to examine the whole evidence himself and come to a final judgment after giving 
due consideration and weight to the reasons given by the two Judges on whose 
difference of opinion the case comes before him for his opinion. I do not think 
either section 378 or 429, Criminal Procedure Code, contemplates the dice being 
loaded heavily in favour of either view. I am in agreement with the view 
expressed by Edge, C.J., in Empress v. Bundu and another! and Md. Ilias Mistri v. The 
King’. To that extent I agree with the view of my learned brother. 


As regards the other. view expressed by my learned brother that the third 
Judge cannot pass a death sentence in a case where the Judge favouring convic- 
tion thinks a sentence of transportation for life is appropriate with the other Judge 
favouring acquittal, with great respect to my learned brother I am unable to agree 
with him. It looks odd and strange that when one Judge favours acquittal and 
the other Judge even if-he convicts would sentence him o to transportation. 
for life, a third Judge can hang. But that in my opinion is the correct interpre- 
tation of section 378, Criminal Procedure Code. en on-a difference of opinion. 
a case is referred to a third Judge no fetter can be placed on the third Judge. He is 
at liberty to-express and act upon the opinion-which he himself arrives at. If he 
chooses he can pass a sentence of death, even though one Judge favours an acquittal 
and the other gives a sentence of transportation for life when convicting the 


Somasundaram, J.—NoTe in R. T, No. 84 of 1951 which has been directed to- 
be appended to this appeal, as per orders of the Chief Justice, President of the 
Law Reporting Gonncil: As this case has to -be laid before another Judge 
on account of di ce of opinion, I would like to make it clear what I meant 
and intended when I sere my opinion in the case of Seetharamayya (Crl. 
Ap. No. 104 of 1951). t will be from that çase that the opinions which I . 
expressed . about the powers of a third Judge were purely obiter. I happened to. 
express that opinion because my learned brother ressed his opinion. I did 
not intend to lay down any guiding principle for third J nor did I 
intend to indicate the lines on which the. third Judge should approach, as I have 
no jurisdiction to do so. In my opinion even a ch cannot oe ‘any such 
directions to the third Judge. i only intended to say what I would do if I were 
the third Judge and not what others should do. It is to make this position clear 
that I am adding this note to this judgment. 


K.S. — , Accused acquitted. 
I. _ (1887) AWN. 197. : a. LLR. (1949) 1 Cal. 43. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice Govinpa MENON. 


Alapati Subbarayudu Z Appellant* 
v. 

Jallipalli ‘Lakshmayya .. Respondent. 

Civil Procedure Code (V ef 1908), Order 21, rules 91 to G3—Scope—Purchaser in Court auction dispossessen 
yf pns tha sans Qf property sold Fy persen- tetik tape: Hile -Right to clam refund of paid from decre 

j pert th ext on amount and casts of defending swit by person with wpenior ti ‘Right to. 

Where an auction-purchaser of two items of property sold separately in execution of a decre 
loses possesion of one of them as a result of a suit hied by a third party with superior title, then h 
has a right to recover the purchase money from the decree-holder by a separate suit. Macha Kounda 
v. Kottara Koundan,. (1985) 69 MLJ. 750: I.L.R. 59 Mad. 202 (F.B.), followed. „There has bee 
a “ complete failure consideration ” as regards the one item dispossessed. Narasingi Vannachan 
Firm, Guntur v. Suryadmara Narasayye, (1945) 1 M.LJ. 312: I.L.R. (1945) Mad. 789, considered 
Nagalingam Chettiar v. Gwruswami Aryar, (1980) LJ. 232, applied ; Bhimavmatu Butch Redd 

Sri Laksherivenkata Suryeprakasarao, trot) a MEJ. 272, not followed. 
» . 

But the auction-purchaser in such t is not entitled to interest on the purchase co 
till the date of hemut Nor is he entüled t0 ihe cots iacurred by him in defending the suit 5 
the person with superior title. 

Appeal against the decree of the Court of the Subordinate Judge of Tenal> 
“mn A. p! No. gi of i946, preferred against the decree of the Court of-the District 
Munsiff, Tenali, in“O. S. No. 200 of 1945. 


V. Rangachari for Appellant. 
A. V. Krishna Rao for Respondent. 
The Court delivered the following 


Jupcment.—In execution of the decree in O. S. No. 154 of 1931, against one 
Ramabrahmam, the appellant, who was the decree-holder, brought certain items 
.of properties to sale, and in Court auction, they were purchased by the respondent. 
The sale certificate shows that two items were sold in two separate lots, the first 
lot having been knocked down for Rs. 625 and the second lot for Rs. 1,340, the 
‘entire purchase money being Rs. 1,965. Subsequently, one Veerabrahmacharlu 
filed O. S. No. 156 of 1935 on the ground that this Ramabrahmam had no title 
to some of the properties sold. To that suit, the present respondent, who was the 
purchaser, was a party. The decision therein was that in the first lot, the ju ent- 
-debtor Ramabrahmam, had not title and, therefore, the properties were delivered 
over from the possession of the respondent to the plaintiff therein. Thereafter, 
the present respondent-plaintiff, filed the suit out of which this second appeal 
arises, for the refund of the purchase money of lot No. 1 with interest thereon from 
the date when he paid the money, as well as the costs incurred by him in defending 
O.S. No. 156 of 1935. ; 


The learned District Munsiff found that the plaintiff-respondent was entitled 
to refund of the purchase money alone and that he was not entitled to recover 
the costs or the interest from the earlier date, but only from the date when O.S. 
No. 156 of 1935 was decreed by the Court of appeal. Against that decision, there 
-was an ap by the defendant, who was the decree-holder in O. S. No. 154 of 
1931. A memorandum of cross-objections was filed by the plaintiff, who was the 
purchaser in Court auction. The lower appellate Court dismissed the appeal 
and allowed the memorandum of objections, and thereby gave the purchaser in 
Court auction, not only the purchase money deposited by him but also the costs 
which he had incurred in defending O. S. No. 156 of 1995, as well as interest on 
the purchase money from the date of the deposit. 


The decree-holder at whose instance the items of properties were sold, comes 
to this Court in second appeal, and it is contended on his behalf by Mr. V. Rangachari 
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that in view of the provisions of Order 21, rules gı to 93, Civil Procedure Code, 
it is not open, under the general law, for a purchaser in Court-auction, whose property , 
had been taken away from him by a person with superior title, to file a fresh suit 
for recovery of the purchase money. The learned counsel urges that the only 
remedy open to such a defeated purchaser is to apply under “Order 21, rule 91, 
Civil Procedure Code, for a refund of the purchase money within the period allowed 
by law under Article 166 of the Limitation Act, and if no such application has been 

in time, a suit under the general law is not sustainable. Unfortunately for the 
learned counsel the point at issue has been set at rest bya Full Bench of this Court 
in Macha Koundan v. Kottara Koundan1, where if is held that where an auction- 
purchaser in execution ofa mortgage decree loses possession of the pro as a result 
of a suit filed by a third party, then, he has a right to recover the purchase 
money from the decree-holder by a separate suit and not by proceedings in execution. 
The principles decided in that case apply to the facts of the present case. But 
Mr Rangachar wants, first cf all, to contend that the decision of the Full Bench 
requires reconsideration and secondly, even if that is not to be allowed, the dicta ` 
contained in the Full Bench decision ought to be restricted to the facts of the case, 
namely, where it has been held that ike judgment-debtor had no kind of right 
whatever in all the properties sold. For this, reliance is placed upon a decision 
in Murasinghi Vent Firm, Guntur v. Suryadevara Narasayya*, where Leach, C.J., 
and Lakshmana ae distinguished the decision in Macha Koundan v. Kottara 
Koundan!, The learned Judges held that having regard to the provisions of Order 
21, rules gi and 92, Civil Procedure Code, a suit for refund of purchase money 
paid in respect of a court-sale does not lie unless there is a total failure of considera- 
tion or a total want of title in the judgment-debtor in regard to the property sold. - 
At page 793 the learned Judges observe as follows : 


“ We will now turn to Macha Koundan v. Kottara Koundan!. ‘There the property was sold in execu- 
tion of a mortgage decree and it was tly discovered that the had no interest 
at all ta the mortgaged properiy: The question was whether the auction-p had, in addition 
to the right gi to hi by Orde ar, zule gi; ar t to file a suit to recover whathe had paid. The 

(Beasley. aj. and King, JJ. that a suit did lie. In delivering the judgment 
of the Court Ramesam, J., pointed out that the Legislature had recognised a right im the auction- 
purchaser to a refund of the money paid if the judgmen Poe ete reine property tuned out 
to be nothing. The right having been recognised and there bemg nothing im the to prohibit 
a suit for the recovery of the purchase money when there had been a total failure of consideration, 
falters oraidean ae tie Ae cance th or oct be TA laying dom tar tate 

eration t, cannot, in our as 
Sel Gun oe th tank E B Tag 
Somayya, J., considered the ratio decidendi of the Full Bench decision in Bhimavar 
Butchi i v. Bharitpadi Sri Lakshmivenkata Suryaprakasa Rao®. The learned Judge 
observed that there were weighty considerations for reconsidering the Full -Bench 
decision adverted to above. Those considerations were those enumerated by 
himself and Krishnaswami Aiyangar, J., in A. S. No. go of 1942. I have perused 
the judgment in A. S. No. go of 1942, and it seems to me that, with due deference 
to the learned Judges the principles laid down in the decision of the Full Bench 
cannot be doubted in the way in which the learned Judges have done. Whatever 
that might be, I am bound by the observations of the Full Bench, unless it is dis 
sented from or overruled by a Fuller Bench. I do not, therefore, propose to discuss 
or reconsider the points considered by Somayya, J. 


Such being the case, the question is whether the principles enunciatéd in Nara- 
singi Vannachand Firm, Guntur v. Suryadevara Narasayya*, regarding failure of partial 
consideration should be applied to the facts of the present case. It is urged by 
Mr. Rangachari that there has been a partial failure of consideration ade net a 
total failure of consideration, because a third party, at whose instance O. S. No. 
156 of 1935, was filed, claimed only one of the items of properties, and the res- 
pordent has been deprived of only that item. If that is so, it has to be held that 
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there was only a partial failure of consideration with the result that the observations 
in Narasingi Vannachand Firm, Guntur v. Suryadsvara Narasayya1, must be held to apply. 
On the other hand, it is urged by the respondent relying upon Nagalinga Chettiar 
v. Guruswami Aiyar?, that since the properties were sold in separate lots and that 
there was a separate purchase for each of the lots, the result is that there has been 
complete failurp of consideration for one of the lots. The learned District Munsift 
discussed the matter in paragraph 13 of his judgment and in his opinion, the 
failure of consideration mentioned in Narasingi Vannachand Firm, Guntur v. Surpadevara 
Narasayya*, can be separated as regards each of the items and that, if there was 
failure of consideration regarding one of the items and no failure as regards the 
other item, then it has to be held that there was complete failure of consideration 
ony zo far as one item alone is concerned. The distinction is that in my opinion : 
if this judgment-debtor has full interest in the property that is, all the totality of 
the, bundle of rights are in him, and if only some of the rights were taken from the 
judgment-debtor, while other rights still remain in him, in such a case it cannot 
be said that there has been a complete failure of consideration. The principle is 
inapplicable to a circumstance like this, where, so far as one item is concerned, the 
judgment-debtor had complete title in him. That being the case, each of the 

ts has to be judged by itself and the test is whether the judgment-debtor, had 
interest in each of the lots. It cannot be said that so far as the first lot is concefned, 
the judgment-debtor has any interest at all, I am, therefore, of opinion, that the 
observations of the learned Judges in Nagalinga Chetti v. Guruswamt Aiyar*, should 
be applied to the present case. In that view, the suit as framed is maintainable 
and the decision ofthe lower Court is correct on that point. 


_ The next question is whether the lower Court was justified in decreeing in 
favour of the respondent the costs incurred by him in O. S. No. 156 of 1935; as well 
as the interest on the purchase money. A Full Bench of this Court has laid down 
in Kandappa Mudaliar v. S. R. Muthuswami Aiyar?, that where there is no contractual 
obligation and when the Interest Act does not apply, in the absence of any custom 
or usage or any liability as to damages, no interest can be allowed. Here is a case 
where the basis of the suit is on the Dar oe money not received. In such a suit, 
it cannot be said that the plaintiff is entitled to any kind of interest. The English 
law on the point, as observed by the Chief Justice in the Referring Order in Kandappa 
Mudaliar v. S. R. Muthuswami Aiyar? is explicit and clear. There is no difference 
zo far as the Indian law is concerned. I would, therefore, hold that the respondent 
is not entitled to the interest on the amount till the date of the suit. Nor is he entitled 
to the costs incurred by him in O. S. No. 156 of 1935. 


Therefore, in modifications of the decree of the lower appellate Court, it is’ 
ordered that the plaintiff-respondent will be entitled to the refund of the purchase- 
money paid by him with interest thereon from the date of the suit. As both parties 
have succeeded and failed partially, each party still bear his own costs in this Court 
and in the lower appellate Court. 


KS. | Decree modified. 





1. (1945) 1 MLL.J. gig: TLR. (1945) Mad. 9. (1926) 51 M.L.J. 765: I.L.R; s0 Mad. 94 
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I}. UNION OF INDIA.0..NATARAJA SASTRIGAL (Subba Rao, J.) 10%: 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
‘PrResENT :—Mr. Justice Sussa Rao. 
The Union of India, owning the South Indian Railway by th 
General Manager . .. Petitioner* 
v 


S. P. Nataraja Sastrigal and others . wis Respondents. 

Payment of Wages Act (IV of 1 sections 15, 16 and 14}— Single group application wader sections 15 (2) 
and 16 filed behal? number of employes 7 the same unpaid group—Amouni directed te be paid 
p mina biel f tO e re A a am ef imal’ Canwr gf covioeat— 


A single application can be filed on bebslf of a number of anre oeae ioctl to be paid 
group sections 15 and 16 of the Payment of Wages Act. If the amount directed to be paid 
m such application exceeds Rs. there is a right of appeal to the Court of Small Causes given to 
the employer. The loyer having an adequate alternative remedy a writ of cerhorari to 
quash an order of the ioner cannot issue. 

Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue a writ of certiorari calling for records of the 
Commissioner of Wokmen’s Compensation, Madras, in payment of wages case 
No. 21 of r951 (on the file of the Additional Commissioner for Workmen’s. 
Compensation, ras). - 

S. S. Ramachandra Aivar for Petitioner. 

R. Desikan for Respondents 1 and 2. : ; 

The Government Pleader (P. Satyanarayana Raju) for the grd Respondent. 

The Court made the following LS 

Orper.—This is an application for issuing a writ of certiorari to quash the 
order of the Additional Commissioner for Workmen’s Compensation, Madras. 

The respondents, S. P. Nataraja Sastrigal and S. Padmanabha Rao, were 
Assistant Masters in tke South Indian Railway, each in of Northern area 
school and Eastern area school respectively, of the Golden Rock colony. They 
were allowed to draw a a allowance of Rs. 2 cach per mensem. The appoint- 
ments were made on 5th , 1941. Sybsequently their designation was changed 
to that of head masters. the year 1950, the Central Pay: Commission sanctioned 
a revised scale of pay and allowance to the head masters which was to be given 
retrospective effect from January, 1947. In implementation of the above, the duty 
allowance of the head masters was raised to Rs. 15 per month. After the revision 
of the scales of pay C. S. Krishnamurthy Aiyar and M. G. Venkatarama Aiyar 
in whose places the respondents were appointed, were posted as head masters of the 
said two elementary schools. The respondents were reverted to their posts as 
assistant masters and posted to work in the High Schools and Elementary Schools 
respectively. As they were reverted to their original posts they were ordered not 
to draw the ial pay of Rs. 15 per mensem. Pursuant to that order, their wages 
were reduced by Rs. 15 per mensem. There was also a proportionate deduction 
in their dearness allowance by another sum of Rs. 5. cy applied by a group’ 
application under section 15 (2) and section 16 of the Payment of W. Act, ia i 
for payment of their delayed wages and also for com tion. ey estimated 
their relief in a sum of Rs. g10-10-8. The Additional issioner for Workmen’s 
Compensation allowed their claims. The Union of India has filed the present 
application for issuing a writ of certiorari to quash that order of the Commissioner.. 

Learned counsel for the petitioner contended that the Additional Gommis- 
sioner for Workmen’s Compensation, Madras, had no jurisdiction to question 
the validity of any reversion or transfer made by the administration of any of their 
employces but that his jurisdiction was confined to direct the refund to the emplo 
person of the amount deducted, or the payment of the delayed wages, together - 
nn nee SE EEUU SEER RSeeneena 
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with the payment of such compensation as the authority may think fit, within the 

rescribed limit only. on the basis of his existing appointment. But learned counsel 

r the respondents raises a preliminary objection and contends that the writ would 

not issue as the petitioners have an effective remedy by way of an appeal to the Court 

of Small Causes against the order of the Commissioner and that they had not preferred 
the same. 

To appreciate the preliminary objection, the following two relevant provisions 
of the Act may be read :— 

“ Section 16 (1). Employed persons are said to belong to the same id group if they are borne 
Ginn ohana Gal Fine ee oe ee ee 
unpaid after the day fixed by section 5. 

(2) A single application may be presented-under section 15 on behalf of or in respect of any 
number of loyed persons ing to the same unpaid group, and in such case the maximum 
ion that wing bé awarded sub-section (3) of section 15 shall be ten rupees per head. 
(3) The authority may deal with any number of separate applications, presented 
a : a ae to thie ; i : nee 
ted aa ee remiss same un aac abacus Gal aay 


“ Section 17 (1). An appeal against a direction made under sub-section (g) or sub-section (4) 
of section 15 may be preferred, within days of the date on which the direction was made, in a 
Presidency-town, before the Court of Small and elsewhere before the District Court— 

(a) by the employer or other person responsible for the payment of wages under section g, 
if the total sum directed to be paid by way of wages and compensation exceeds three hundred rupees, 
or - 

b an if the total amount of claimed to have been withheld from 
ice ABa a E ELEREN hé belonged exceeds ARY TUPE, or - 
(c) -by any person directed to pay a penalty under sub-section (4) of section 15. 
(a) Save as provided in sub-section (1), any direction made under sub-section (3) or sub- 
—section (4) of section 15 shall be final.” 

Under section 16 of the Act a single application may be filed on behalf of any 
number of employed persons belonging to the same unpaid group, and even if a 
number of applications are filed by members belonging to Me same unpaid group, 
the Commissioner is authorised to consolidate them and treat them as one application. 
Under section 17, an employer as well as an eye can file an appeal against the 
order of the Commissioner to the Court of Small Causes. Section 17 (1) @ 
restricts the right of appeal at the mstance of the employer only to cases where the 
total sum directed to be paid by way of wages and compensation exceeds three 
hundred rupees. A combimed reading of the provisions of section 16 and section 17 
of the Act indicates that for the purpose of the iary limit the total amount 
awarded by the Commissioner in a single application is the guiding factor. Ina 
single application, whether filed by one employee or by employees belonging to 
the same unpa d group, the Commissioner can direct payment of wages or award 
compensation. y When a single application can be filed by an unpaid group 
it is reasonable to hold that for the purpose of appeal, the total amount awarded 
in that’ application should be taken into consideration. That this is so is clear 
from the provisions of section 17 (1) (b) for under the provision, in the case of an 
employee, the total amount of wages claimed to have withheld from him or 
from the unpaid group to which he belonged would govern the right of ap 
by him. If in the case of an employee the total amount of wages withheld from | 
him, as well as from the other members of the unpaid group, governs the right of 
appeal, there is no reason why in the case of an employer, in the same application, 
diferent considerations should prevail. But it was said that clause (b). of sec- 
tion 17 (1) itself makes the distinction. The presence of the words “unpaid group” 
im clause (b) and their absence in clause (a) was strongly relied upon in support 
of the contention that in the case of an employer the total sum paid only to one 
employee should exceed Rs. 300. In my view no such inference flows from the 
absence of the said words in clause (a). use (a) of section 17 (1) confers a right 
of appeal on an employer if the total amount directed to be paid by him in a single 
Spplication should exceed Ra. goo. As he is directed to pay a sum exceeding 
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Rs, 300 awarded in a single application and as that fact confers on him a right of 
appeal, the Legislature perhaps thought that it would be unnecessary to state further 

t that amount should be the total mionnt payee to the entire unpaid group. 
The employer satisfies the pecuniary limit conferring a right of appeal on him and 
it is irrelevant to consider for that purpose how and in what proportion that amount 
was shared by the recipients. But in the case of an employee, it is necessary to 
state in the provision that the amount paid on behalf of the entire group would 
govern his right of appeal ; for, otherwise it may lend scope for the argument that 
the employee preferring the appeal must satisfy the condition. Therefore the 
absence of the words “unpaid group ” in clause (a) will not establish that in the 
case of an employer the total amount paid by him to each of the employees alone 
should exceed Rs. 300. I therefore accept the preliminary objection and hold 
that the petitioners had a right of appeal to the Court of Small Causes agamst the 
order of the Commissioner. The writ, asked for will not issue as the petitioners 
who have got an adequate remedy have not availed themselves of it. In this view 
it is not necessary to express my opinion on the question raised by the learned 
counsel for the petitioners. This application is therefore dismissed with costs — 
Advocate’s fee Rs. 100. 


V.P.S. : '—— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS., 
PRESENT :—MR. Justiog BASHEER AHMED SAYEED. 


Lakshmana Prasada & Sons .. Appsllant* 
D. 
A. Achuthan Nair .. Respondent. 
Contract Act ETE a SE 
Payment meds in that 1i is contrelled price—Right to recover difference. - 


The power to fix the pri of Motor vehicles vests only with the Provincial Government under 
the Madras Civil Motor Vehicles Control Order, 1947, and not with the Provincial Motor Transport 
Controller. 

A contract for purchase of 2 motor car from a dealer must be deemed to be to sell the vehicle 
at the controlled price as notified by the Provincial Government because the vendors are not expected 
to commit an offence by selling it at's: price other than. the contac prios, When it is later on dis- 

taken place not on that basis but on something different the vendors 

are bound to return the difference in the price which they had received in excess of the controlled 

price. Tt is a case where money has been paid in excess of the controlled price under œ mistake of 

and the case comes directly under section 72 of the Contract Act. The purchaser is not bound 
to rescind the contract and return the vehicle. 


Case-law discussed. 

Appeal against the decree of the City Civil Court, Madras, dated 28th Sep- 
tember, 1948, in O. S. No. 365 of 1948. oe) 

K. Bashyam and P. V. Subramanyam for Appellant. 

K. P. Raman Menon for Respondent. 

The Court delivered the following 

Jopouent.—The defendants are the appellants in this appeal. They have 
preferred this appeal against the judgment and decree of the learned Additional 
City Civil Judge decreeing the suit brought a the respondent for recovery of a 
sum of Rs. 1,555 alleged to have been collected illegally from the réspondent. . 

The defendants are dealers of ‘‘ Hindustan—1o”’ motor vehicles and on the 
22nd January, 1948, the appellants sold one ‘‘ Hindustan—1o ” car to the respond- 
ent for the sum of Rs. 9,350 which they believed and represented to be the, con- 
trolled price for the sdid vehicle exclusive of taxes and other charges. The res- 
pondent also paid the price in the belief that the price represented by the appellants 
was the controlled price, but subsequently the respondent learnt that the price 
fixed by the Government was only Rs. 8,195 for the said ‘‘ Hindustan—10 ” motor 
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vehicles and that the appellants had collected in excess a sum of Rs. 1,155. After 
this knowledge, the respondent called upon the appellants by notices to refund 
the excess collected by the appellants over and above the controlled price fixed 
by the Government. The appellants declined to refund the said excess denying 
that they collected any excess over the controled price and stating that they col- 
lected only the price approved by the Provincial Motor Transport Controller, 
that there was no misrepresentation by the appellants in the matter of the price 
and that even if there was any such misrepresentation, the respondent not having 
rescinded the contract, he was not entitled to recover the excess now claimed, 
either by way of damages of otherwise and that imterest was also not payable. 
The learned Additional City Civil Judge after framing the issues referred to in his 
judgment, accepted the case of the respondent and decreed the suit. 


The learned counsel appearing for the appellants now contends that there 
was no evidence adduced to show that the price of the vehicle in question was 
only Rs. 8,195 on the date when the vehicle was sold and that in so far as the 
appellants acted in pursuance of circular No. 61 contained in Ex. A-4 (a), which 
was approved by the Provincial Motor Transport Controller, they were justi 
in relating the entire sum paid by the ndent towards the price of the vehicle. 
On this point, two Gazette Notifications have been roduced by the respondent’s 
counsel. . They are dated 6th June, 1947, published on the r7th June, 1947 and 
17th April, 1948, published on the 27th April, 1948. A reading of these two noti- 
fications makes it clear that the price fixed by the Provincial Government for a 
vehicle of the kind in question was only Rs. 8,195 and not Rs. 9,500 paid for by the 
respondent. From a reading of clauses 4 and 5 of the Madras Civil Motor-cars 
Control Order, 1947, it is also evident that the power to fix the price for motor 
vehicles vests only with the Provincial Government and not with the Provincial 
Motor Transport Controller. Such a price having been fixed by the notifications 
referred to above, the first notification fixing the price at Rs. 8,195 and the second 
notification fixing the price at Rs. 7,700 and the second notification superseding 
the previous notification and there being no other notifications in between the two 
Bopbceabas referred to above, it is fairly clear that the price for which the motor 
vehicle in question should have been sold in December 1947 -was only Rs. 8,195 
and not anything in excess thereof. Therefore circular No. 61 referred to in 
Ex. A-4 (a) relied upon by the appellants was of no avail as it could not be con- 
sidered to be an authorised fixation of the price for the vehicle in question. Nothing 
bas been produced to show that the Provincial Government had delegated the 
power to the Provincial Motor Transport Controller to fix the price at the figure 
given in the circular and approved of by him. In these circumstances, it has to 
Be held that the authorised price for which the vehicle could have been sold was 
` only Rs. 8,195 so that when the respondent paid a sum of Rs. 9,350 the difference 

dollected by the appellants is in excess of the controlled price. here is therefore 
no substance in the contention on behalf of the appellants that they had sold the 
vehicle for the proper price. ; 


The next contention raised by the learned counsel for the appellants is that 
the respondent having alleged misrepresentation on the part oF the appellants 
in inducing the respondent to pay more than the controiled price, section 19 of the 
Indian Contract Act came into operation and under that section, the agreement 
between the parties was voidable, and the respondent not having avoided the con- 
tract by returning the vehicle which he had purchased from the appellants which 
it was open to him to do, he cannot now claim the excess amount paid by him 
over and above the controlled price. I cannot agree that there is any force in this 
contention, for though there are certain allegations in the plaint which might 
lead to an inference that the respondent has relied upon the ground of misrepresen- 
tation, still in my opinion, the general tenor of the plaint, as I read it, is not that 
the respondent relies solely upon any misrepresentation on the part of the appellants 
in inducing him to pa with the excess sum but that he has simply made use of his 
argument as an additional ground to strengthen his claim for the excess, the actuay 
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basis of the-claim being that while the price actually fixed by the Provincial Govern- 
ment was only Rs. 8,195, the appellants had collected a sum which wasover and above 
the price actually fixed and that such collection was not justifiable and that the 
appellants cannot retain the said excess for themselves: That accounts for the 
reason why the plaintiff-respondent did not think of avoiding the contract by 
returning the car to the appellants. - If he had really conceived that the vehicle 
had been sold to him under a misrepresentation, he would have certainly returned 
the car and claimed the entire amount paid by him. The fact however is that 
at the time when the car was purchased by the respondent and sold by the appel- 
lants, both the parties were under the bona fide belief that the price of the car was 
as collected by the appellants and as exhibited by the appellants on their notice 
board in their show room. It was only after the purchase had been made and 
the mdent had taken delivery of the vehicle, that the respondent came to 
know that the price was much lower than what was actually paid by him. The 
evidence on the record in this case does not support the view that-the respondent 
was led into any belief that the price was Rs: 9,350 by means of ariy.misrepresentation 
made by the appellants. c appellants had m their possession the circular 
No. 61 contained m Ex. A-4 (a) and they were under the impression that that was 
the price at which they were entitled to sell their vehicle ; and the respondent 
also at that time was under the impression that the correct price was the’ one 
demanded by the appellants.. Therefore, it cannot be said that there was any 
consent obtained from the respondent by the appellants for the sale and purchase 
of the vehicle by means of any fraud or misrepresentation so as to make the édntract 
voidable and so.as to make it necessary for the respondent to return the car. 
I therefore think that it was not necessary for the respondent to return the car and 
claim back the entire price paid by him to the appellants. Tos 


The next contention raised by the learned counsel for the appellants is that 
in so far as the appellants sold the car in contravention of the price fixed by the 
Provincial Government under their notification, the contract itself was an illegal 

- one being against the Control Order, and therefore section 65 of the Contract Act 
would attract itself to the contract in question. Section 65 of the ` Contract Act 
reads thus : +18 io s 

“ When an agreement is discovered to be void, or when a contract becomies void, any penon 
who bas recetyed any advantage under such ss Pgh armenia oan hog aie een 
‘compensation for it, to the perron fram whom he rectived it.” 


The contention of the learned counsel for the appellants is that inasmuch as 
during the period when the contract came into existence there was great scarcity 
of cars in the. market and the respondent having taken delivery of the car from 
the appellants which he would not have ordinarily got in those circumstances, 
and des being-no compulsion on the part of dealers in motor vehicles -to sell 
their vehicles to any particular individuals, though the Government had 
reserved to itself only the right to fix the price at which the car could be 
sold, it was therefore incumbent upon the respondent to have returned the car 
to the appellants if he had discovered that the contract was void in that 
it was against the Control Order, and the respondent not having restored the 
adyantage he got to the ap ts he is not now entitled to claim the excess which 
he had paid to the ap ts. His contention is that the respondent having 
received an advantage in that he was the person who purchased the car in difficult 
„circumstances he should have restored that adyantage to the appellants if-he were 
to claim back the pfice which he paid and he not having done so in spite of the 
fact that he discovered the contract to be void as being against the Control Order, 
the appellants are not called upon to- pay back any. excess over and above the 
controlled price. The learned counsel for the-appellants has invited my attention 
in this connection to the decision in Jagadish Prasad v. Produce Exchange Corporation) 
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and: contends that inasmuch as the respondent has not rescinded the contract 
and has retained the car to himself and he not having been in a position to return 
the car either as he had used it for his benefit, he cannot be allowed to claim the 
refund. The point urged by the learned counsel is that when there is an illegal 
or a void contract both the parties to the contract must be put back to the original 
petition in which they were before the contract and since that has become impossible 
in the circumstances ofthe present case, the ndent alone could not be permitted 
to claim the excess that he is said to have paid towards the price of the car without 
restoring the car itself to the vendor. I do not think that it is possible for me 
so accept this contention of the learned counsel for the appellants, nor could I agree 
that the facts in the present case lend themselves to the application of the reasoning 
contained in the decision referred to by the learned counsel for the appellants. 
For the price the respondent paid he got the car and it cannct be said that he got 
any extra advantage by the transaction. . On the other hand the extra advantage 
gained by the appéllants would seem to be the excess over the controlled price 
which he is bound to refund. The learned counsel for the appellants had also 
invited my attention to certain decisions such as Ssddan v. North Eastern Salt Co., 
Lid.,* and Ortsntal Govt. Security Life Assurance Co., Lid. v. Narasimhacharry*, in this 
connection. I do not-think these decisions apply to the facts of the present case, for, 
I think, this case is one which comes directly under section 72 of the Contract Act. 
The simple fact m this case is that money has been paid in excess of the controlled 
rice under a mistake of fact. Both the parties, as I have already observed, have 
ona fids been under the impression and belief that the price at which the vendor 
could sell and the vendee could purchase was, Rs. 9,350, but it later transpired 
that the sum of Rs. 9,350 had been received by the vendor and paid by the vendee 
under a mistake, while the controlled price was only Rs. 8,195 on the date of the 
transaction as fixed by the Provmcial Government in their notifications referred 
to above, about both of which the parties were not aware. Money heving been 
paid under a mistake of fact that the price was what was quoted by the appellants 
and not otherwise, and when it became known to both the parties that the price _ 
. that should have been collected was only a lesser sum than what was actually 
paid, it was open to the respondent to claim the excess and it was reasonable and 
proper that the excess Peek should be refunded by the appellants. The sum of 
Rs. 9,350 was paid as the amount legally due to the appellants and it was received 
by age een under such belief, though the belief was a mistaken one. There 
is no ence or proof that the money paid in excess of the controlled price was 
intended to be given away as a gift or a present to the appellants by any means, 
and such being the case, I am cf opinion that section 72 of the Indian Contract 
Act comes into operation and applies to the facts of this case. It must be stated 
that when the motor vehicle was delivered by the appellants to the respondent, 
it was delivered only on the basis that the price which was paid_and received was 
only the controlled price. If that were so, it cannot be said that there was any illegal 
contract entered into between the parties. The contract itself must be deemed to 
be to sell the vehicle at the controlled price, because the vendors were not expected 
to commit an offence by selling it at a price other than the controlled price. When 
it was later on discovered that.the transaction had taken place actually not on the 
basis of the controlled price, but on something different therefrom, certainly the 
appellants would be bound to return the difference in the price which they had 
received in excess of the controlled price. The evidence of D.W. 1 also is to the 
effect that it was intended and the vehicle was actually sold for the controlled 
rice which he believed was Rs. 9,350 on the basis of the circular contained in 
A-4 (a). Therefore in such circumstances, money that has been paid under 
a mistake of fact must be recoverable by the party who parted with it. The mistake 
is only about actual price fixed by the Provincial Government for the car. This 
cannot be said to be money that has been paid under a mistake of law. The 
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reasoning therefore in Shiba Prasad Singh v. Srish Chandra Nandi!, would seem to 
apply to the facts of this case. Even so, the decision in Sowdra Baid v. Saraswati*, 
would apply to the facts of this case in full force. In Audinarayana v. Munagapaka 
Panchayat Boatd®, it has been held that a payment under a mistake of fact cannot 
be considered to be voluntary payment so as to enable the receiving party to 
retain the benefit thereof, Section 72 is clear and it is in the- following terms : 

“ A person to whom money has been paid, or anything delivered, by mistake or under coercion» 
must repay or return it.” 
Mr. Bashyam, learned counsel for the appellants, has invited my attention to 
certain passages in Jagadish Prasad v. Pro Exchange Corporation’. It was held 
in that decision on the facts of that case that no mistake arose and I do not think 
the arguments advanced in that case would apply to the facts of the present case. 
I am unable to agree that the exception mentioned in these decisions would cover 
the present case ; nor does any question of splitting up the contract would arise 
in the present case. True, there cannot be any new contract substituted in place of 
the old contract under which the vehicle was sold ; but what actually took place 
was that both the vendor and the vendee were transacting the business on the 
basis of the controlled price and when it turned out that the controlled price was 
less than the price actually paid and received, the simple thing that followed was. 
that the excess received over and above the controlled price-could not be retained 
by the vendor and the yendee was entitled to claim it back, because the money 
was paid under a mistake as to the fact cf the price. The argument of the learned 
counsel for the appcllants that the appellants not being under any compulsion 
that the respondent should be sold a car and the respondent having reteived the 
benefit under the sale in that he got the car and therefore must restore back the- 
car to be entitled to claim the balance overpaid, does not appeal to me ; nor does 
the argument that the respondent should either return the car and get back the 
entire amount or get nothing at all appear to be valid, in my opinion. I am there- 
fore inclined to hold that what the learned City Civil Judge done in the cir-- 
cumstances is but the correct thing, and his decision has therefore to be upheld. 


In the result, this appeal fails and the decree and judgment of the lower Court 
are confirmed. The appellants will pay the costs of this appeal to the respondent. 


VPS. > ee . Appeal dismissed.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice SATYANARAYANA Rao AND Mr. Justice Racmava Rao. 
Seethalakshmi Achi and others - .. Appellants* 


v. 
V. T. Veerappa Chettiar `. Respondent. 


; Dabiór ang raditi —Agenis af boih ees AoT EN ee a by debtors’ agent: 
te creditors’ agent in J. currency wohile Burma was in Japaneses occupation —Vali in ee 
Rules, 1939—Rules 2 (2) and 98, scope—Protibition of intercourse between residents of belligerent Limits. 

The “ enemy ” character of a person attaches to him irrespective of his nationality or his domicile» - 
if be is ig or residing in enemy territory or enemy occupied territory and the test is an objective 
test depending upan face An enemy subject is denied access to the national Courts and i 
with him an intercourse or communication across the line of war are prohibited. When a cre- 
ditor and his agent and the debtor are not across the lme of war there is no reason prohibiting the 
payment of the debt by the debtor and a receipt by the creditan 


: Without evidence and proof of facts establishing the change of national character œ iae wuutry- 
into “ enemy territory” cannot be assumed. Tests of “ enemy territory” reviewed elaborately. 
The evidence in the case did not exteblish that Burma was an occupied enemy territory at the rele— 
vant time. Borma auring iie pelod it wai by Japan in the war was not an enemy territory 
as defined by section 2 (2) of of India Rules as the territory was in the previous occupetion. 


1, (1949) 2 MLL.J. 6 CL). . M.L.J. . 
aes (sas I PLES LR (1942) ri Rie 1016 Gea 
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of His Majesty. Even if Burma be treated as enemy territory during the relevant time none of the 
disabilities contenfplated py Pole on ot the Defence of India Rules would a as the transaction 
| n ‘* enemies ” inter se, the itore’ agent and debtor’ t resi and doing mon 
tending Business in Burma both being “ enemies Tot the, purpose oF Rule 68. S oarmeiis made 
the debtor? agent to the creditors agent in Burma towards the loan are not hit at'by the Defence 
India Rules. : 
_ In view of the uent enactment of Burma Act XXXVI of 1947 (Japanese Currency Evalu- 
-ation Act) the payment in Japanese currency was valid. - z 
_ Appeal against the decree of the Court cf the Subordinate Judge, Devakottah, 
in O. S. No. 83 of 1945. 


D. Ramaswami Aiyangar and P. S. Srinivasa Desikan for Appellants. 
R. Rangaswami Iyengar for Respondent. . 
The Judgment of the Court was delivered by 


Satyanarayana Rao, 7.—This appeal by the defendants raises an interesting 
and difficult question of law, and we have taken time to consider our judgment. 
The case was ably and elaborately argued By both sides and we are indebted to. 
` -counsel for the assistance rend by them. Í 


The plaintiff instituted the suit to recover Rs. 4,900 the balance of principal 
and. Rs. 9go-7-6 interest calculated according to the vaddi chittai making a total 
-of Rs. 5,890-7-6 as balance due under a promissory note,. Ex. P-1 dated rgth 
‘October, 1939, executed by one Meyappa Chettiar, in favour of V..T. Veerappa 
Chettiar for Rs. 17,696-8-6. This Meyyappa Chettiar, the executant of the note, 
is the husband of the first defendant, undivided father of defendants 2 and 3, He 
‘carried on money-lending business at Dedaya in Burma ‘under the style of 
‘S.M.A.M.S. The plaintiff, the payee under the note, carried on also money-lending 
business-at Rangoon under the style of V.T. Firm. In respect of transactions 
between the two firms in Burma Meyyappa Chettiar became indebted to the 
plaintiff in a sum of Rs. 34500 as per settlement of account dated goth July, 1934. 
On 7th April, 1935, the defendants’ agent at Dedaya executed a promissory note tc 
‘the plaintiff, and under this promissory note there were payments made in 1985 and 
1936. ‘The promissory note was lost and on 17th March, 1937, for the balance due 
under the lost promissory note Meyyappa Chettiar executed a promissory note 
m favour of the plaintiff and also gave a varthamanam letter of even date. The 
oe note was for a sum of Rs. 26,579-8-1 which was executed in British 

i2 at- thur. Under this note also payments were made in 1939. and for 
the balance due under that pfbmissory note, on 19th October, 1999, the suit 
promissory note Ex. P-1 was executed by Meyyappa Chettiar in favour of the plaintiff 
at Pallathur. There were subsequent payments admittedly made towards this 
promissory note.. The plaintiff filed the suit in 1945 ignoring a further payment 
of Rs. 5,786-5-6, made in Burma by the t of the defendants to plaintiffs 
agent Viswanathan Chettiar (P.W. 2) for which a voucher, Ex. D-1 dated 5th 
“October, 1944, was given by the plamtiff’s agent to the defendant’s agent. A 
payment of Rs. 100 was made at Pallathur to save the promissory note from limi- 
tation and according to the defendants the understanding was that if the note was 
already discharged by payment in Burma this amount should be refunded. ~ 


The dispute between the parties is with reference to the payment by the 
defindant’s agent to the plaintiff’s agent at Burma. Ir the suit the plaintiff denied 
the receipt of this amount and also: disputed the validity of the payment made 
to the plaintiff’s agent on the ground that after the invasion of Burma by Japan 
‘on 7th March, 1942, the agency of Vecrappa Chettiar, the plaintiff’s agent, came 
to an end and that he had no right to give a valid discharge. It was also pleaded 
that as the payment was in Japanese currency there was no valid payment. It has 
now been found by the trial Court that the plaintiffs case that no payment was 
-made in Burma is false and that, in fact, the plaintiff’s t received the'amount 
-and credited the same in the account of the plaintiff, Ex. D-2 maintained by Viswa- 
‘nathan Chettiar, P.W. 2 at Burma. It is also further found that this amount 
-was utilised by the agent to discharge the V.T. Firm ’s liability due to Moulmein 
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3.T.M.N.R.M.N.N. This finding is not now seriously challenged by the respon- 
<dent-plaintiff, and indeed could not be in view of the unimpeachable evidence 
[>n which the case of the defendants rests. ‘The plaintiff therefore undoubtedly ~ 
-eceived the amount and had the full benefit of it, but for reasons best known to 
Mhimself he has chosen to take up the attitude of calling upor the defendants to pay 
the amount twice over. The learned Subordinate Judge who tried the suit came | 
to the conclusion that at the material time Burma was not an enemy territory, 
but as the payment was made in Japanese currency it was not a valid payment. 
In the result he decreed the plaintiff’s suit, as prayed for and disallowed the claim 
cf the defendants for a refund of the sum of Rs. 100 based on an agreement to 
<cefund the same. This question however is not now in appeal and need not be 
considered. - 

The questions raised in the appeal are : 

(1) Whether Buma was an enemy territory at the time-of the payment? 

* (a) If Burma was an enemy territory whether the plaintiff's agent who admittedly resided 

ein Burma during the occupation of that territory by Japanese had authority to give a valid discharge? 
, (3) Whether the payment in Japanese currency is valid ? ` 

The last question does not présent any difficulty, as it has now been brought to 
our notice by the learned Advocate for the ap ts, that after Burma was restored 
to British Government ap Act entitled the Japanese Currency (Evaluation) Act, 
1947 ‘(Burma Act No. XXXVI of 1947), was which validated payments 
made in Japanese currercy during the occupation of Burma by the Japanese. 
Copies of this and other Acts were filed in this Court as additional evidence with 
a petition to admit them im appeal. As these Acts have a material bearing, we 
think that this petiticn to admit these Acts as additional evidence should be granted. 
Section 4 of this Act says: ; - - i 
‘ “ Notwithstanding anything contained in any other law for the time being in furce, where any 
‘debt or obligation, whether contracted or-incurred before or during the Japanese oceupation of Burma, - 
had been paid or discharged wholly or partially in Ja notes during the J 
OOA af the area Whersthe perment waemadc ant the; ent ace 
ment shall be deemed to be payment iñ legal currency notes of the same face value, as if the Japancse 
currency notes were legal currency-notes at the time the payment was made.” . 

It therefore follows that if otherwise the payment is to a person having authority 
to receive payment on behalfof the plaintiff, it cannot be treated as invalid on the 
ground that it was paid-in Japanese currency. The real question therefore is 
whether P.W. 2 had authority to receive payment dn behalf of the plaintiff and to 
give a valid discharge. The contention urged on behalf of the respondent-plaintiff 
is that by reason of the Japanese-occupation of Burma at that time it became an 
“enemy territory,” that P.W. 2, the plaintiff’s agent who lived in Burma at that 
one rear an “enemy ” and therefore under law the agency of P.W. 2 termi- 


The following dates are material in considering the question whether Burma 
became an enemy territory, and these dates were to by both parties as 
correct. On 8th December, 1941, war was declared against Japan by Britain and 
America. On 7th March, 1942, Japan occupied: Rangoon. On 4th May, 1945, 
the British Army retook Rangoon. On 6th August, 1945, and 8th August, 1945, 
Hiroshima and Nagasaki were destroyed by atom bombs by the Americans. 
14th August, 1945, the war in the East terminated. 


The most important question is whether the agent of the. plaintiff, P.W. 2, 
at the time he received payments from the agent of the defendant on 5th October, 
1944, had authority to give q valid discharge on behalf of the plaintiff. t P.W. 2 
was the duly constituted agent of the plaintiff to carry on money-lending business 
at Rangoon on behalf of the plaintiff at the time war broke out and that he had 
continued to act on behalf of the plaintiff by collecting debts and doing other acts 
on behalf of the plaintiff as his agent during the period Burma was in the occupation 
of Japanese cannot.yow be seriously. doubted. The evidence of P.W. 2, the agent 
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is clear and unambiguous to establish that he was collecting rents and paying taxe: 
in ect of the property of the plaintiff during the period of war. He was also 
liquidating the debts of the business. Notwithstanding this evidence, however, an 
attempt was made by the learned Advocate for the respondent to reopen the ques- 
tion and repudiate the agency im fact but that attempt has failed in view of the 
evidence of P.W. 2. It is significant that the plaintiff himself did not go into the 
witness box to repudiate the agency and even the power of attomey, if any, under 
which P. W. 2 acted was not produced. The evidence of D.Ws. 1 and 2 to a large 
extent supports the case of the defence and the account maintained by P.W. 2 
during the period, produced by the plaintiff but exhibited on the side of the defend- 
ants as Ex. D-2 puts the matter beyond any doubt. The plaintiff made no serious 
attempt in the trial Court to deny the agency and the case, therefore, must proceed 
on the basis that P.W. 2 was an agent in fact. Whether that agency continued in 
law notwithstanding the fact that war broke out between England and Japan 
eave was occupied by Japan is the. only question that remains to be deter- 
mined. i 

The argument that the agency of the agent terminated by reason of the occu- 
pation of the territory by Japan is founded on the common law doctrine of England 
which it was contended, applies to British India at least by way of justice, equity 
and good conscience. Reliance was also placed upon the Defence of India Rules 
made by the Government of India prohibiting trading with the enemy by virtue 
of the power vested in the Government under the Defence of India Act, 1939. 


For a proper appreciation of the contentions urged on cither side it is neces~ 
sary to have a correct perspective of the English common law doctrine relevant 
for the purpose of thé case. 


The English common law was recently subjected to a critical and, if one may 
say so with respect, to a careful examination by the House of Lords in Sonfracht 
(F/0 case? and the masterly exposition of the subject, particularly to the classic 
p es of Lord Wright and Lord Porter, has lightened to a large extent, our task. 

t is unnecessary therefore to traverse the same field once again by subjecting 
the authorities on the subject to a detailed examination. 


Total war with its incidence of massacre ofinnocent men, women, and children 
and large scale destruction of property by perverting the knowledge of science for 
devising ways and means of destruction in a brutal manner is the product of modern 
civilisation, if civilisation it can be called. The principles regulating intercourse 
between residents of belligerent States are not part of international law but are 
part of the municipal law of every country. They are to a large extent supple- 
mented and modified very often by trading with the enemy Acts and the rules, 
mgao and proclamations promulgated under the power conferred under 
su cts.. 


There are two fundamental principles of English common law which are made 
applicable to enemy subjects in time of war. These principles though separate 
are closely connected as the basis on which they are founded is common. As 
stated by Lord Wright in Soofracht (V/O) case1, these principles are : 

" One is that he (enemy subject) is denied to th ish Courts, the other is that British 
a a ny eae ah a o 

e war. i A 
foundation in the ancient pii as E i Shig MES 
In their origin these principles seem to have been founded on public policy 
and they have now obtained such an absolute character that it is not now o 
to reject this application by a scrutiny of public policy. The rule against tradi 
with an enemy is considered as a belligerent weapon of:-self-protection and is aim 
at crippling the resources of the enemy. In Openheim’s International Law, Vol. II, 
at pp. 258 and 262, these rules are summarised as follows : 
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These amertions were remnants: of the time when the distinction between International and 
i ‘law was not, or was not clearly drawn. Intemational law. being a law for the conduct 


j nowadays 

that, States bei sovereign, and the outbreak of war bringing the peaceful relations between belli- 
gerents to an it is within the competence of every State to enact by its Mumicipal Law such rules 
as it pleases concerning intercourse, and especially trading, between its own and enemy subjects.” 
It would be seen on an analysis of these principles that the very foundation or the 
basis for them is that, if there is war between belligerents, a n isan “enemy 
subject ” which implies that he is in some way connected with the enemy territory 
or enemy occupied territory. í i : 

What is war? Hall in his International Law defines ‘‘War’”’ at page 60, 
as follows :— i 

“ When differences between States reach a point at which poth parties resort to force, or one 
of them does acts of violence which the other chooses to look upon as a breach of the peace, the relation 
of war is sct up in which the combatants may use regulated violence against each other until one of 
the two has been brought to accept such terms as his enemy is willing to grant.” 2 
This definition has judicial approval 'in Drigfontein Consolidated Gold Mines v. Janson? 
War, therefore is a contest between two or more States through their armed forces 
with the ultimate object of each contestant or each contestant group vanquishing 
the other or others and-imposing his own conditions of peace. ~- 


Who is an Enemy? It is important to consider the test which determines 
the enemy character of a person. Under the law in England the test of enemy 
character is not nationality but residence or even living in enemy territory for 
whatever purpose it may be. It is not necessary that the person, even if he is a 
British subject, should have a domicile in the sense of the civil law, viz., the place 
of a man’s permarfent house, or even ofan indefinite residence. Ifa person, whether 
a neutral or a British-subject, lives in enemy territory even for purposes of business, 
he is treated in law as an “enemy subject.” Of course what applies to enemy 
territory applies eq to enemy occupied territory. The test of enemy character 
has nowhere been so ly laid down as by Lord Lindley in Janson v. Driefontein 


Consolidated Mines, Ltd.1, where the learned Lord ised the tests in these 
words : ; 

~ “ When considering -questions arising with an alien it is not the nationality of a person, 
but bis place of busines war that i important. An Englishman ing on business in an 


carrying oo! 
enemy’s country is treated as enemy in considering the fahdity or invalidity of his commercial 
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contracts, McConnell v. Hector}, Again, the subject of a State at war with this country, but whe 
validi, of on busines here or in a foreign neutral country, is not treated as an alien enemy ; the 
validity his contracts does not depend on his nationality nor even on what is his real domicil, bus 
on the place or places in which he carries on. his business or businesecs, Wells v. Williams®. Av 
observed by Sir William Scott in The Yonge Klasina’, a man may have mercantile concerns in tw 
cou tries, and if he acts as merchant of ee oe 
both with r-gard to the transactions originating, respectively in those countries. That he has ne 
fixed counting house in the enemy’s country will not be decisive. Sce also The Portland*,” 

From this passage it is evident that the term ‘‘domicile” is used in a twofold 
sense ; one is in relation to the person without reference to his commercial inter- 
course and the second is in to the place of business which is styled by Dicey 

tc : og 95 e . e 

as a ~ commercial domicile ° of a person. In particular cases the two domiciles 
of persons may be the same or may be different, but it is impossible to fe the 
distinction. The subject is more elaborately discussed by Professor Mcnair on 
be Effects of War in Chapter II. In Halsbury’s Laws of England, Volume I 
and Ed., (Lord Hailsham) at page 447, it is stated that : 

“ An alien enemy is one whose Sovercign or State is et war with the Sovereign of d, 
or one who is voluntaridy resident or wh» carries on business in an enemy’s country even 
a natural born British subject or a naturalised British subject.” d 

“In the case ofa company incorporated in the United Kingdom as stated in Volume I, 
‘ of Halsbury’s Laws of England at page 447: 

“It does not become an alien enemy merely because its shares are held by alien enemics 
but beco1.es an alien enemy if its agents or the persons m ds facto control are alien enemies 
or if t carries on business in an enemy country. Daimler Co., v. Continental Tyre and Rubber 
Co. (Great Britain), Ltd.*. The same applies to a company incorporated in an allied State. A company 
incorporated in an enemy country is an alien enemy regardless of how its shares are held.” 

In Soyfracht (V/O) caset Viscount Simon, L.C., defined a subject of a State at war 
with England as a i 

“ person of whatever nationality who is carrying on business in, or is volunta ily resident 
in, the enemy’s country ” 
and he pointed out at page 211 : i 

1. “ The test of ‘enemy character’ is fundamentally the same whether the question arises over 
a claim to suc in our Courts, or over issues in a Court of Prize, or over a charge of trading with the 
enemy at common law.” 

2. ane kar ian Objective test turiing on the relation of the enemy power to the territories 
where the individual voluntarily resides or company is commercially domiciled or controlled. 
It is not a question of nationality or of patriotic sentiment.” 

In the same case, Lord Wright at page arg stated: 


“ Before ining the relevant authorities I should explain that the test which has been taken 


Some of these cases were decided in the Prize Court, others in of common law. However 
the right to sue or prosecute an action in Court, the right to claim to be exempt from seizure and 
condemnation in prise, the liability to punishment for the offence of tra with the enemy, all depend 
gov, Ths ts E E and degen os e poet pies ete 
sense. so on on e s or 
timm, or his determination to free his county whenever he can.” p PR 
It follows from these authorities that the enemy character of a person under English 
common law attaches to a person, irrespective of his nationality or his domicile, 
if he is living or residing in enemy territory or enemy occupied territory and the 
test is an objective test depending upon facts. The domicile of a person may be 
in the civil law sens or a commercial domicile, but is used in both cases in 
technical or territorial sense and not necessarily in the sense in which it is under- 
stood under civil law. Webber in his book on the Effect of War on Contracts, 
1946 Ed., discusses this topic in Chapter III at page 89. 

It becomes now necessary to consider the more difficult question of the nature 
of occupation required for purposes of these rules to change the national character 





1. (1802) 3 B. and P. 119: 127 ER. 61, 4- (1800) 3 Ob. Rob. gr. l 
a. (9 W. 3) 1 Ld. Raym. 28a. 5. (1916) 2 A.Q. 307. 
3. (1804) 5 Ch. Rob. goa-3. x 6. (1943) A.C. 203. 
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of a State to constitute an anemy occupied territory. There is no difficulty in 
determining an ‘‘enemy territory.” It is the area under the sovereignty of a power 
at war and of which it is the owner of the soil. What ig the quality of occupation 
required to make a territory occupied-by an enemy “‘ an enemy occupied territory ” 
for the purpose of the common law? The Trading with the Enemy Act, 1939 
and its counterpart in India, sub-R. (2) of rule 2 of the Defence of India Rules, 
substantialy agree and imclude within the definition the area “in the occupation 
of a power with whom His Majesty is at war.” The occupation required to 
constitufe a territory an enemy occupied territory has been the subject-matter of 
judicial decisions, English and American and the opmions of Sir William Scott, 
who was later Lord Stowell, and of Marshall, C.J., of the United States, as well 
as of Lord Kingsdown in the well-known Gerasimo’s case (Cremidi v. Powell?), have 
‘been subjected to a critical examination by Lord Wright and Lord Porter in the 
Sovfracht (V/O) case? and the House of Lords in a way differed from the view of 
Lord Kingsdown in Gerasimo’s case}. 


_ An occupation of a territory by the enemy may be an o tion for denne 
or strategic purpose and:the tergitory may be subjugated by the hostile force whi 
occupies it so as to subject it to such control as it may think fit to exercise, or it 
may having occupied it by cession or conquest or some other means permanently 
or temporarily incorporate it with the territory over which the enemy has un- 
‘disputed sovereignty. There may yet be an intermediate position where the 
enemy without actual and formal annexation of the territory may hold the dominion 
and control over the territory for a sufficiently long period and the occupation 
may be of such relatively permanent character as to indicate an intention to hold it. 
The belligerent State may in such a case assume some kind of administration over it. 
An occupation of this character is something more than mere occupation for military 
purpose’ and falls short of complete annexation or incorporation with its own 
territory. Of these three possibilities, Mr. Lushington, a Judge of the Admiralty 
Court, who decided the case in Gerasimo’s case}, in the first instance accepted the first 
position. He said : f ‘ 

ce as terri is im i that the law declares that 
ail Wie fehatttenty tiered andl oll Gee perce resident thera emul carrying da trade are ta" be com 
sideged as enemies in respect of that trade.” p 
This view has been regarded by all the authorities as erroneous and an occupation 
of such a nature has not the eftect of arte ang natural character of the territory. 
The second view was held by the Right Hon. T. Pemberton Leigh, afterwards 
Lord Kingsdown, in the Gerasimo’s case!. The intermediate view has been estab- 
lished by the decision of the House of Lords in Soofracht (V/O) case?. Wheaton 
on International Law, Volume II, 6th Ed., at page 780 points out the distinction 
between “‘occupation ”?” and “‘conquest è? in these words: - 


“ Further, just as invasion must be ied by certain essential conditions m order that 
it may be transformed into occupation, so must military ion be certain 
n conditions.in order that it may ripen into conquest. Formerly, as we have pomted out 

tavades ammod (he larger tighi aian occpani, and jhe compat ee de s aea 
rights of a conqueror. But now 5 a line of demarcation or 
u implies the ion of the country to the of 
the occupying with the intention that territoy shall be annexed to the the 
ign and 2s a constituent : that i, conquest 


new sovereign henceforth be considered portion thereof i, 
depends on “ firm possession” together with the intention and the capacity to hold the territory so 
The rights under occupation, then, cannot be co-extensive with those of sovereignty, The 
2. Bae [gt oa to e AT ad DE rae rman at te 
inhabitants do not owe the occupent even temporary allegiance ; and the national character’ 
of tht locality is not legally i : 
This view has long been adopted by British Courts. ‘Thus in the Gerasimo’s cass}, the Privy Council’. 


pointed out that in order to convert a friendly or neutral into an territory, it wag 
not sufficient that the territory in question should be under occupation and subjected to the 





1. (1857) 11 Boo. P.C. 88: 14 E.R. 86. a. (1948) A.C. 203. : 
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control ofa hostile power ; some additional element necessary, ¢.g., ccmion or uest, whereby 
the territory was incorporated with and made part of the dominans d the invader. This inci 
Was dopted not anly by the bowen Prize Courts, but also in the Courts of common law. Stowell 
emp the distinction between a hostile occupation and possession clothed with a legal right 
by cession or conquest, or confirmed by lapse of time.” 

In the 7th Ed., to Wheaton’s International Law, Volume II, pages 233 and 294, 
the same definition of conquest is retained. The point for consideration therefore is, 
is there a substantial difference between the view of Lord Kingsdown in Gerasimo’s 
case!, as to what is required to be established to change the national character of 
the territory and the view expressed by the House of Lords in Soofracht (V/O) case? 

In the Gerasimo’s case1, a cargo of corn owned by certain residence of Galatz 
in Moldavia was shipped by a ship carrying Wallachian colours and when the 
ship was coming out of the mouth of the Danube was seized by the British for a 
breach of the Black Sea blockade and one of the questions was whether the seizure 
‘was justified. In the Court of Admiralty, Right Hon. Dr. Lushington held that 
Moldavia was in the possession of the Russians who were then enemies and as trade 
by the enemies was prohibited the seizure was justified. On appeal.to the Privy 
Council, this decision was reversed by Lord a ee The Russian minister 
made a declaration that the occupation of Moldavia and Wallachian by Russia 
was only for a military purpose connected with strategical considerations and 
disclaimed an intention on the part of Russia either to prolong indefinitely the occu- 
pation or to establish herself there in a permanent manner or to incorporate the 
principalities with her own dominions or throwing the sovereignty of the Ottoman 
Government. On these facts the Privy Council had to consider whether by reason 
of such occupation the national character of the territory was altered so as to 
constitute it an “‘enemy occupied ” territory. In arriving at a con conclusion, 
oe from that of Dr. Lushington, Lord Kingsdown relied upon the law as stated 
by Lord Stowell in some of the decisions. In Gerasimo’s case}, it is observed : 

“ Upon the general principles of law applicable to this subject there can be no dispute. The 
national character of a trader is to be decided for the purposes of the trade, by the national character 
of the place in which it is carried on. If a war breaks out, a forei merchant carrying on trade 
ina igerent country has a reasonable time allowed him for tranaferrin himself his property 
to another country. If he does not avail himself of the 0” portunity, he is to be treated, for.the purposes 
of the trade, as a subject of the power under whose dominion he carrie: it on and, of course, as an 
enemy of those with whom that power is at war. Nothing can be more just than this principle, 
but the whole foundation of it is, that the country in which the merchant trades is enemy’s country. 

Now the question is, what are the circumstances necessary to convert friendly or neutral territory 

ante. cicmy's. territoty ? For this purpose, is it sufficient that the territory in estion should be 


conquest, or some other means, it should either permanently or temporarily be incorporated with,, 
and form part of the dominions of the invader at the time when the question of national character : 


It to their ips that the first ition cannot be maintained. It is impossible 
for any Judge, however able id learned, to have ys present to his mind all the nice distmctlons 
7 are inclined to think that, if he authorities 
w. were cited and so ably commented upon at this had been laid before the Judge of the Court 
below, he would perhaps, qualified m some degree the doctrine attributed to him in the judg- 
ment to which we have referred.” i 
In order to establish the meaning of the term “‘dominions of the enemy ’”’ the 
Privy Council relied upon the opinion of Lord Stowell in the case of the “Fama 8 
thus: - 

“In order to complete the right of , there must be both right to the thing and 
semion of it, both jus ad rem and jus in re. e Tha Y ne obeerven “ia the general Taw of property, and 
applies, I conceive, no less to tight of territory than to other rights. Even in newly discovered 
countries, when a title is meant to be established, for the first time, some act of possesion is usually 
done and proclaimed as a notification of the fact. In transfer, surely, when the former rights of others 
arc to be superseded and extinguished, it cannot be leas necessary such a change should be indi- 
cated by some public acts, that all who are deeply interested in the event, as the inhabitants of such 
settlements may be informed under whose dominion and under what laws they are to live.” 


I. (1857) 11 Moo, P. Q. 88 : 14 E.R. 86. 3. 5 Rob. 115. 
2. (1943) AC. 203. ž r 
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Et was pointed out later in the course of the judgment, that the national character 
of a place is not changed by the mere circumstance that it is in the possession and 

_ ander the control of a hostile force and that this principle was acted upon by the 
waLords of Appeal in the St. Domingo cases of the “Dar” and “Happy couple” 
where the rule operated with extreme hardship. The same is the opinion of 
MaLord Stowell in the ‘‘ Manilla,” | where it was held on the facts of that particular 
—ese that there was no declaration of any sort by the British to constitute the Island 
of St. Domingo an enemy territory. In order to further reinforce this conclusion, the 
udicial Committee relied on Donaldson v. Thompson? and the opinion of Lord 
Stowell in the case of the Bolletia*. At page 100 it is pointed out that Lord Stowell 
scecognised in the “‘ Bolletta,”*, the distinction between hostile occupation and 
mmpossession clothed with a legal right by cession or conquest, or confirmed by length 
of time. As the occupation by’the Russians in the case before the Privy Council 
was only a military occupation for strategical considerations, it was held that Moldavia 
was not an enemy territory. No doubt the beens Committee in that case did 
not refer to the other cases decided by Lord Stowell, particularly the ou and 
the other decisions adverted to in the judgment of Lord Wright in-the Soofracht 
ma V/O) case®. In the Soufracht (V/O) case’, Lord Wright summarised the opinion of 


Lord Stowell after an examination of the decisions in these words : 
“It is, Į think, clear that in these and other like cases Lord Stowell’s opinion was that a territory 


aa Winie dicta Cicone en E e E aa 
and possesion with the intention of ing the conquest, even in the event the ini 
of the conqueror was temporary and even though there was not either formal annexation or cession. 


What had to be considered was the nature of occupation. A mere occupation im the course of 
and for purposes of military operations did not change the national character. These were cases 


in prize in which the issue was enemy or not enemy, but the same test was applied in a different 
connection in the Foliiaa*.’ 


Marshall, C.J., in Bentzon v. Boyle’, known ds Thirty Hogsheads of Sugar case 
stated the principle thus: 


“ Although acquisitions made during war are not considered as t until confirmed 
treaty, yet to every commercial belligerent purpose, they are considered as a of the domain 
of the conqueror, so long as he retains the and Government of them. island of Santa 


‘To the same effect was the opinion of Stary, J., also of the Supreme Court of the 
United States, in the case of United States v. Rice*. Lord Wright and the other law- 
lords, particularly Lord Porter disagreed with the view of Lord Kingsdown. The 
extreme vitw of Lord Lushington was rejected as stating the law too widely without 
any qualification. Lord Wright pone out that Lord Kingsdown did not’ consider 
the view of Lord Stowell in the Hoop4 and Marshall, C.J., in Thirty Hogsheads of 
Sugar’. He however did not dissent from the ultimate conclusion of Lord Kings- 
down on the facts of the case as the occupation in question by the Russians of 
Moldavia was purely of a temporary nature and for strategical purpose. After 
quoting the statement of law by Lord Kingsdown in Gerastmo’s case’, which is.already 
extracted in this judgment, the learned Lord in his speech observed : 


sufficient period keeping 
character of the place will gencrally, at least for the time, be changed. Perhaps Lord Kingsdown’, 
Tanqoage means no more than that when be speal of a territory being f incorporated 
with and forming part of the dominions of the invader at the material time. If it is so construed 





1 e Edw. 1. 6. (1814) 1 Dod, 450. 

R. (I 1 Camp. 429: 170 ER. 1010. 7. Q Cranch ror. è 

g. I rel 1i 8. es 4 Wheat 246, J 
4 ae) I Rob. 1g6. 9- (1857) 11 Moo. P.C. 88: 14 E.R. 628. - 
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it is in harmoney with the earlier decisions and is unexceptionable. It is clear on the facts that the 
Rusian tion of Moldavia was no more than a military and strategical occupation. 
But if Lord Kingsdown makes the change in natioñal character on or declarations 
it would not, in my opinion, be consistent with recognised authorities. The issue depends on fact, 
not on form.” - : h 

The test laid down by Lord Wright in this speech practically amounts to what is 
described by Wheaton as the essence of ‘‘ conquest.” Lord Kingsdown by himsels 
did not insist upon any particular form or a formal act of declaration in order to 
bring about a change m the character of the territory. It was Lord Stowell in the 
‘* Fama” case! that stated that there should be some public act in order to bring 
about the transfer the object being to give due publicity to the inhabitants of such 
settlements who are certainly interested in knowing under whose dominion and 
under which laws they were to live. What is insisted on by Lord Wright is not 
mere occupation, but subjugation. 


“ This would show,” to quote Lord Wright again, “ that a mere temporary occupation, for 
instance, by a military force in the conduct of belligerent operations, is not enough. If the territory 
safe Pe deemed cnemy icrritory, it must be subjugated, not merely occupied It must be held under 
‘the dominion and control of 


On the facts of the case before the House of Lords there was no difficulty n coming 
to the conclusion that Holland was an enemy occupied territory as no evidence 
was given as to the actual status of Holland at that time, and the case proceeded 
up to the stage of the House of Lords on the footing that Holland was occupied 
and was under the dominion of the Germans. No doubt, as in the case of Burma 
whose Governor shifted to Simla so the Dutch Government was established in 
and recognised by Great Britain, and, in fact continued its de jure existence in 
Great Britain. It was also found that the Germans did not intend to relinquish 
their possession of Holland unless forced to do‘so. The subjects of Holland, therefore, 
were forced to submit to the German yoke much against their will and had to wait 
for their day of deliverance. Lord Porter in dealing with the question opined 
that it was difficult to give a definite answer to the question so as to cover all cases : 


j solution,” according to him, “ depends on the quality of the occupation, to be j 
gosto i : 
ment is cd.” “ These considerations are” his “the solution of the t 
is supersed: in opinion, apparen 


the cases in which the inhabitants of occupied territory have been held to 
enemies and those in which the opposite view has been taken.” 


After quoting the passage from the judgment of Lord Kingsdown in the Gerasimo’s 
case*, Lord -Porter expressed his disagreement with the statement of the law con- 
tained in that judgment in the following words : 3 l 


Topin and conoi BT De caan, Doet compie a oE Mer gaia ats ited the control. 
If be the meaning of Lord Kingsdown’s words, I notagree with them, but hà was reaking 
with reference to the facts of the case under consideration in it could not be said that there 
waa oven ah aiteipt at civil control of tue occupict provinoa It is enough, in my view, if it appears 
known circumstances, the civil and tary jurisdicty o ie cnay B peig ame 

can 


t 
J 
j 
i 


è when in i affairs i 
with ether as a prelhhinary-to or during the course of a war, declarations of war cesped 





1. § Rob 115 a. (1857) 11 Moo. P. Œ. 88: 14 E. R. ‘628. 
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ee eee or neutrality. it is, in 
my view, emential to regard substance and not form.” 


Viscount Simofi, L.C., expressed hisview on this question in proposition 4 in 
Sovfracht (V/O) case}, thus : 


ad thin isnot always-or'abaoliite y so: It depends on the nature of the occupation, and on 
the facts of each case. If, as a result of the occupation, the enemy is provisionally in effective control 
i kind of 


Jo Sugar. 
Boyls*. If, on the other tion is of a slighter character —for instance, if it is incidental 
total effective control the case is different, asin Cremidi v. Powell 
(the -Gerastmo)*. I would soph the observations of my noble and learned friend Lord Wright on this 
decision, for I agree that, ’s statement of the law ‘went too far in one direction; 


Lord Kingsdown (then the Right Hon. EB oral Pea aae Tean ea ina hae nat a PT 
Privy Council reversing the decision of the Prize Court, in one passage went far in the 


other. In the paent cae, the OA eee ol Holland by Germany platny, ki thiraga aane, SURE 
more absolute 


From the foregoing discussion it would follow that the only difference between 
the House of Lords and Lord Kingsdown is this, that a formal declaration of a, 
conquest, cession or annexation is not needed to change the national character 
of the territory according to the House of Lords. Lord own in terms 
does not himself express and insist on such formality though Lord Stowell laid down 
that requirement in the case of the ‘‘ Fama.”* ‘The essence, however, of the two 
views is that the occupation must be an effective occupation witk the intention to 
hold it as if by conquest. It must be total subjugation. The civil and military 
administration over the country must be exercised by the enemy to the exclusion 
of the former Government. The occupation should not be of the slightest character 
for military or strategical reasons, but of the more comprehensive nature. The 
enemy must have effective control ‘though provisional and must treat it as a settled’ 
acquisition. If the occupation is in a fluid state, swinging backwards and forwards, 

as in the case of Korea at present, the national character of the territory would 
not be altered. This approximates to the test laid down by Wheaton in definmg 
what constitutes conquest. 


uestion of change of the character of the territory, therefore, must be 
ia on the facts of each case and inferred from the evidence available in 
the case. The decision in Sogfracht (V/O) case1, proceeded practically on the 
assumption that the control by Germany of Holland was effective. The intention 
to keep the territory as, an acquisition: and the character of occupation must be 
inferred from tho facts as satisfied by evidence as pointed out by Lord Greene, M.R., 
in the later decision in Anglo International Bank, Ltd., In re’. - He states at page 241.: 


“ Such an intention was, Lord Wright saya [in Sorfrackt (710 cas!) one of the matters which 
before the House were treated as of ‘ common notriety.’ On what or information this treatment 
was based docs not appear, but if an intention of this character is a necessary clement we are not sure. 
to what extent the Court is entitled in a case like the present where there is no ition to treat as 
notorious matters on which it has no information except what may be gathered official publi- 
fon” Hane Doe Thus we do a0 eee, how we can. asumo that tle cemy inteids to 

a a a ea e e ee i eet 


g ty in his posemlon: We cannot, however: think that the epre 
persian Lord Wright to Uin bi nie Gn he! dae aa ee ENDI eA uraatage 
to the enemy. Such ari advan Toay accrue if the occupation is of a character which 

the enemy to deal with the i ts of the occupied country and their civil righty in such a way 
as to secure profit to himself, whatever his ultimate intentions as to the future of the occupied country 
may be. It is for this reason that a mere military occupetion is insufficient to brand the inhabitants 


as alien enemies since such an werupsion sors aat ARTE Se ciel Hanis of tae eben eae 
what may be necessary Fot the Pi ucting military operations. That we are right in 
the-word ‘keep ?. as eae led Weight actesetctsl See Te Ce ee 


Consideration of the options of the ofber members of the Howe.” 


eae EES 
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Then he quotes the opinions of Lord Atkin, Lord Thankerton and Lord Porter 
and then concludes : j 

“ In view of these expreasions of opinion we that we are justified in reading the language 
ef Lard Weats in a way Stith ill beta i a eA ith Het cis Ge oe ee 
Bee ie MR aiee Wi K hioa, xvas thee com views i dilte laaguanr 
Bat even, apart from the special case of Monaco, we have no evidence of the nature of 
In view of the fuller exposition of the law on the subject by the House of Lords 
in Soofracht (V/O) caset, it is unnecessary to refer to the decisions in the Gutenfels®. 
Societe ms Begle Des Minss D’Aljustrel (Portugal) v. Anglo Belgian Agency, = 
and The ra*, McNair discusses the topic of what amounts to belligerent 
occupation of a territory by the enemy at pages 322 to 329. > 


The common law of England has established the doctrine of non-intercourse 
between residents in belligerent States during a state of war. In America however 
the prohibition against intercourse is confined to commercial intercourse, though 
the decisions cannot be said to be altogether uniform. In the id5, and the 
Emules* there are dicta tothe effect that all intercourses is prohibited between 
citizens of belligerent States. Gray, J., however in Kershaw v. Kelsey”, the leading 
case on the subject, which has been since followed, restricted the intercourse of 
their citizens with their enemy, to commercial intercourse. -After reviewing the 
principal English and American authorities, the learned Judge stated the law-in 
these terms : : 

“ The law of nafions as j i declared, prohibits all intercourse between subjects of the two 
py pa which i inconaintent wi Aaaa a ee e ena <o induca any 
act un e en , Or as or coni 

ee 
whether by transmission of money or or orders for delibery of either between the two 
fountries, directly or indirectly, or e intervention of third persons or partnerships, or, by 
contracts in any form looking to, or invo such transmission, or by insurances upon trade by or 
with the enemy.” í 

i the principle of these cases the ition hes not been carried judicial decisions. 
; eeu eae RETE SE E te law of ations «ets aa individuals and 


It has been authoritatively decided, however, by the Court of Appeal in England 
in Robson v. Premier Oil and Pipe Line Co., Lid.® that the prohibition of common law 
of intercourse with an alien enemy is not limited to commercial intercourse and the 
view of Gray, J., in Kershaw v. Kelsey’, was dissented from. 


~ The opinion of Lord Stowell in the Hoop? and Ths Cosmopolits}° and that of 
the President of the bate ee in ‘the Panairielas1! have been taken in 

land as establishing the wider prohibition of intercourse and the basis of the 
prohibition is stated by Pickford, L.J., in unambiguous terms thus = 


All kinds of intercourse, therefore, according to the English common law, whether 
commercial or otherwise is inconsistent with à state of war between two igerent 
countries and is therefore absolutely forbidden. It need not be established, that 
in fact there was intercourse with the enemy. It is enough if there is a possibili 
of intercourse. This decision was approved by thé House of Lords in Ertel Bisbar 
& Co. v. Rio Tinto Co.1%. ` 
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It follows as a corollary of the principle of prohibition of mtercourse that an 
executory contract which either involves intercourse or whose continued existence 
must in some way operate against public policy is abrogated as a result of war. 
Of course, it is not permissible during a state of war to residents of belligerent States 
to enter into contracts. Such contracts are prohibited by law. The law inter- 
feres with executory contracts by dissolving them. Lord Dunedin in Ertel Biebar 
V Co. v. Rio Tinto Co. + enunciated the principles relating to this matter thus : 

“The proposition of law,” says the learned Lord, “on which the judgment of the Courts is 
based is that a state of war between this kingdom and another country abrogates and puts an end to 
all executory contracts which for their further performance ire, as it is often phrased, com- 
mercial intercourse between the one contracting party, subject of e King, and the other contracting 
party, an alien enemy, or any one voluntarily iding in the enemy country. I use the ‘ 

often phrased commercial intercourse ’ because I the word ‘ intercourse’ is sufficient without 
the epithet ‘ commercial ’.” 
The learned Lord agreed with the judgment of the Court of Appeal in Robson 
v. Premier Oil and Pipe Line Co.* and quoted the passage already cited from that 
judgment, and examined and considered in detail the case in Hoop?, Futado v. 
Rogers‘ the uegnet of tho Queen’s Bench in 1857 in Espositeo v Bowdsn® and the 
opinion of Lo Reading, C.J., in the case of Porter v. Freudenberg®. At page 269, 
dealing with the effect on contracts he says that war does not avoid all contracts 
between subjects and enemies and that accrued rights are not affected though 
the right to sue in respect thereof is suspended. Another exception recognised is 
in the case of contracts which are really concomitants of rights of property which 
even if executory are not abrogated. The executory contract which is abrogated 
must involve intercourse or its continued existence must in some way be against 
public policy. To the same effect are the observations in the speeches of the other 
Lords. A learned discussion of this subject is to be found in Chapter IV of Professor 
McNair’s Book and in Chapter V of Webber on Effect of War on Contracts. 


We are only concerned in this case with the restricted narrow question of the 
effect of War on a contract of agency. It is therefore unnecessary to consider its 
effect on other contracts and the rights and the liabilities of the contracting parties 
thereunder. As pointed out by Lord Wright in Soofracht (V/O) case’ persons 
residing in enemy territory, so long as the enemy occupation lasts, are on the wrong 
side of the line of war and therefore they are shut off from communication and 
intercourse and from commercial dealing in the same manner and to the same 
extent as if they were original enemies such as the nationals or residents in the enemy 
territory. The learned Lord says at page 230 in Sonfrackht (V/O) case? that, 

“ This rule is only concerned with relations across the line of war. So far as' concerns the internal 
commerce and ordinary activities of those in the occupied territory, such as those activities which 
the Master of the Rolls enumerates, the rule has no lication, even though these activities go to 
promote the advantage of the German State and its war effort.” y 
Both Lord Wright and Lord Porter agree that the agency of the solicitor in that case 
to act on behalf of his client who is an enemy subject terminated with the enemy 
occupation of the territory. Lord Porter at page 254 states the rule to be 


“ Ordinarily, when the princi becomes an enemy the authority of the t ceases on the 
ground that it is not i to have intercourse with an enemy alien, and the existence of the 
relationship of principal and agent necessitates such intercourse” 


and relies for this view upon the decision of the House of Lords in Hugh Stevenson 
and Sons v. Aktiengessllschaft Fur Cartonnagen Industris® which related to a case of 
partnership. But the learned Lords differ from the view taken in Tingley v. Muller’ 
and ee re their concurrence with the dissenting speech in that case and the view 


of Lord Sumner in Rodriguez v. Speyer Brothsr?®, Viscount Simon, L.C., agrees with 
the view expressed by Lord Porter. It may, therefore, be taken that so far as the 
1. (1918) A.C. 960 at 267. 6. (2935) 1 KB. 857, 966. 
Q. 313 a Ch. 124. rg 1943) A.C. 208. 
3. tee) 1 G. Rob. 196. 5 E . (1918) A.C. 239- 
4 3 and P. 191. ; 9. 37 2 Ch. 144. 
5. 7 E. and B. 763. 10. (1919) A.C. 59 at 1930. 
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-English common-law is concerned the principle of abrogation of agency when either 
the principal or the agent becomes an alien is firmly established notwithstanding 
the view expressed in the earlier decision. The decision in Tingley v. Muller! might 
perhaps be justified on the peculiar facts of that case as the power of attorney em- 
‘powered the agent in England to sell the property of the principal who left for Ger- 
many and that practically amounted to a sale or a conveyance of the equitable 
interest and no further intercourse was contemplated or was necessary. Hugh 
Stevenson and Sons v. Aktiengesellschaft Fur Cartonnagen Industrie? related to a case of 
partnership between two companies one a German and the other an English trading 
in England and carrying on business there. By reason of the declaration of war in 
1914 the partnership was dissolved and the English partner continued the business 
and made use of the property of the partnership, including the interests of the 
German partner in the business. The question that had to be considered was 
whether after the termination of war the Genan company was entitled to a share 
of the profits made by the English company with the help of the German com- 
pany’s assets. The answer given by the House of Lords was naturally in favour 
of the German company. ‘Though the declaration of war had the effect of 
abrogating or dissolving an executory contract it did not forfeit private property 
of the enemy partner in land. The law of England does not recognise the 
principle that as a result of the war the property of an enemy subject in Topla 
is confiscated. The Papan has to be restored to the person entitled to it after 
restoration of peace. e question, therefore, in that case, did not relate to a 
contractual right but related entirely to right to property. The tion 
for the benefit of an alien enemy of property situated in England together with its 
profits until the war terminated for the purpose of being restored to him, it was held, 
did not constitute trading with the enemy. Nor is it within the purview of the 
prohibition against doing anything for the benefit of the enemy during the-conti- 
nuance of war. ` What is prohibited under this last principle is doing something 
for the benefit of the enemy at a time when he continued to be an enemy and not 
an advantage to be restored to him after the establishment of peace. 


The intercourse prohibited is across the line of war, and, as pointed out by 
Lord Wright in the passage already cited, the common law of England, which of 
course cannot apply to the enemy country, does not and cannot prohibit intercoutse 
or internal commerce and ordinary activities of these in the enemy occupied terri- 
tory inter se so long as they are on the same side of the line of war, even if such acti- 
vities and such trade have the effect of conferrmg an advantage upon the enemy 
and strengthening his war effort. To this class of cases I should think,’ belongs 
the decision in Donan Bank v. Febara?. The facts of that case were somewhat 
peculiar. A British subject residing in Manchester was in the habit of consigning 
goods to customers in Beyrout in Syria. The course of trade followed by him 
was that he drew the bills on co ndents and handed them to the Ottoman 
Bank in Manchester together with the bills of lading of the goods which were shipped. 
On presenting the bi che: bink aade en advasessto tie Manchest > m t 
about 80 per cent, on the amount of the bill. ` The bills and the bills of lading were 
thereafter transmitted to Beyrout. On arrival at ut of the goods, the person 
on whom the bill was drawn paid the bill and received the bill of lading if the goods 
had not already been cleared from the ship. If the goods were removed from fhe 
ship, however, he used to receive the goods on the advice of the Beyrout branch 
of the Ottoman Bank after paying the price. The amount so realised was credited 

, by the bank at Beyrout to the Manchester merchant who was the respondent before 
the House of Lords. War was declared between England and Turkey on 5th 
November, 1914, by which date several consignments of goods arrived at Beyrout, . 
but the documents of title and the bills were still in the lands of the branch of the 
Ottoman Bank of Beyrout. The customers to whom the goods were destined, paid 
the bills and obtained the goods. Though the bills were in sterling the customers 
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paid actually in Turkish currency at the rate of exchange obtaining on that date 
at London. It was at that time impossible for the Beyrout Branch to remit the 
amount to the Ottoman Bank at London. The respondent brought the action 
for the realisation of the amount due as per the bills. ‘The appellant, the Ottoman 
Bank, refused to pay the amount but was willing to pay the number of Turkish 
piastries actually received calculated at the exchange rate on that date. There 
was also an alternative claim in the action for damages for wrongful conversion. 
Rowlatt, J., who tried the action gave judgment for the respondent as the Bank was 
bound to pay in sterling as they had been paid in sterling. This judgment was 
reversed in appeal on’ the ground that at the moment the Beyrout Bank dealt with 
the goods they had no authority, the agency having terminated, and, in handing 
the goods to the Syrian merchant they aled without authority and therefore they 
were liable for conversion. The respondent was willing to accept payment as 
directed by the judgment of Rowlatt, J. and was not anxious to press for damages 
for wrongful conversion though it would have been to his advantage. On appeal 
Viscount Dunedin held that the Bank in Beyrout accepted the payment in lawful 
money from the Syrian merchant when he handed over the and therefore 
was a debtor for this sterling amount as indicated in the bill. He also pointed out 
that war did not abrogate every contract. 


To the same effect are the observations of Lord Shaw of Dunfermline at page 280 : 
“It ig to be observed that there was no bar whatsoever to the acceptance in sterling or in the 
ect 


full market equivalent of the day of a upon London fram another Turkish subject ...... 
namely, the customer in Beyrout. Both and customer were Turkish subjects 3 and the 
legitimacy of the payment to the bank in Beyrout is, question, being no 
international equality part of the transaction. 

Again lower down, 


“ Probibitions against doing business with English or o enemy nationals cannot toa 

e a ar a ea ee and 3e F pEr SEE AA 
documents and goods pasing from one Turkish national in to another.” 
There were similar observations in the speeches of the other Lords. The decision 
in Antoine v. Morshead*, is not of much assistance as the remarks of the learned Judge 
were expressly restricted to the facts of that case and the learned Judge did not 
intend to lay down a general rule of law. That an executory contract for the sale 
of goods becomes void after the outbreak of war was also held in Amold Karberg 
V Co. v. Blythe, Green, Jourdain B Co. That a contract involving intercourse 
with and conferring benefit on the enemy would be dissolved after the outbreak. 
of war is illustrated by a decision in Schering, Lid. v. Stockholms Enskilde Bank®, on 
somewhat peculiar facts. The American law takes a more liberal view regarding 
the effect of war on the relationship between a principal and agent, particularly 
with reference to the collection of Avi In Kershaw v. Kalsep*, Gray, J., of the 
Supreme Judicial Court of Massachusetts said: 

“ When a creditor, al a ject of the enemy remains in the country of debtor or has 
Sioun agent there avthorims! to receive the maat oF ate Dae Ba O the Sabon or has 
such creditor or his t can in no respect be construed into a violation of the duties imposed a 


state of war the debtor-; it is not made to an enemy, in con ion of international or 

pal law ; it is no objection that the agent may possibly remit money to the principal in the 
enemy’s country; if he do so, the offence would be attributable to him and not to the person 
paying him money.” = 
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In Ward v. Smith}, it is stated : : 

“When an agent appointed to receive the money reskies within the same jurisdiction with 
the debtor, the latter cannot justify his refusal to pay the demand, of course, the interest which 
it bears. It does not follow that the agent, if he reccives the money, violate the law by remitting: 


principal. 
in cases where the creditor, although a subject of the enemy, remains in the country of the debtat cz 
has a known agent there authorised to receive the debt, because the payment to such creditor or his 
ee Coals ae Reset De ara ee ee ae at a state of war upon 
debtor. The pa ent in such cases is not made to an enemy, and it is no objection that the agent 
EAT Doy ea f oniy e pron If he should do so, the offence is imputable to him, 
not to the person ing bim money. Nor can the rule apply when one of several joint 
debtors resides within the same country with the creditor, or with the known agent of the itor. 
It was so held in Panl v. Ghristie.*.” 
In United States v. Henry Grossmayer*, Davis, J., who delivered the opinion of the 
Court observed :. 

“ A prohibition of intercourse with an enemy during the war effects debtors and creditors on 
cither side, equally with those who do not bear that relation to each other. We are not disposed to 
deny the doctrine that a resident in the territory af one of the belligerents may have, in timo of war, 
an agent residing in the territory of the other, to whom his debtor could pay his debt in money, or 
_ deliver to him p tn discharge of it, but in such a case the agency must have been created 
g i i for any purpose after hostilities have 
actually commenced, and to this effect are all the authoritics. The reason why this cannot be done 


These authorities of the American Courts establish undoubiedly that if the creditor 
has an agent in the enemy territory payment to such an agent by -the debtor also 
living in the same en territory is good. The view of the American Courts 
are crititised by Professor McNair at 208 of his book on the ground that many of 
the decisions arose from the Civil War and that they are not reliable guides when 
international War is in question. ‘Trotter in the Law of Contract during and after 
War, grd Edn., page 96 cites Warv. Smith’ and United States v. Grossmayer*, with 
approval and does not question the correctness of the views exp in those 


decisions. 


- Bowstead on Agency, at ¢ 275, 10th Edn., states on the basis of the view of 
Lord Porter in Sonfracht (V/O) case® that, . 

“Where the continuance of the agency may require intercourse with the enemy doring g iar 
the agency is determined by the outbreak of war ; so that the retainer of a solicitor ceases when his 


In Eichsngruen v. Mond’ it has been held that so long as the solicitor remains 
on record service upon him is sufficient although bis client had become an enemy 
agent. We do not think that the decision in Eichengruen v. Mond" is good law after 
Soofracht (V]O) caset, because the solicitor could no longer have any authority to 
represent the principal resident in enemy territory. 

Of the two fundamental principles of the common law of England which have 
been under consideration -till now in India the procedural incapacity of an alien 
enemy to sue, i.s., to sustain a persona standi in judicio is enacted in section of 83 of 
the Civil Procedure Code and had received statutory recognition. For the limi- 
tations therefore for the application of that principle, one has to look to the provisions 
of section 83 of the Givi il Procedure Code. It seems to have been adopted and 
applied to India even under the Code earlier to the Code of 1882. This section 
itself has been judicially ECR after the second World War in this Court in 
three decisions, to two of which Ghandrasekhara Aiyar, J., was party, i.s., Thennappa 
Chettiar v. Indian Overseas Bank, Lid.® and Manas;sr Film Co. v. Gemini Picture Circuit.” 
The view of Chandrasekhara Aiyar, J., has been accepted and followed by Leach, 
C.J. and Lakshmana Rao, J., in Chem Abbheong v. Packiri Mahomed Rowithsr1°. We 
an nT inc nnn ERIS EE 
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are not concerned in this case with the right of the plaintiff to institute the present 
suit as he is not an alien enemy but a n residing in British India and the suit 
itself was instituted after the termination of the war. It is therefore unnecessary 
to examine the decisions in detail and consider some of the criticisms levelled against 
them. In the course of this judgment we shall have occasion to consider some 
aspects of the questions dealt with in these cases. 


The ‘other branch of the English common law ing prohibition against 
intercourse between residents in belligerent States and its effect on contracts has 
not been applied to India by any Statute. It can only apply to India by way of 
justice, equity and good conscience in the absence of any rule applicable to the 
situation and enacted by any Statute. - 


How far and to what extent the English common law generally applies to India, 
both in the oo towns of Madras, Bombay, or Calcutta, and in the moffuasil, 
has been subject matter of judicial decisions. “he net result of these decisions is 
that the English common law does not apply when there is statutory law coverin 
the point, and even when there is no rule of Statute, the rame F of Englan 
is applied sub modo having regard to the conditions of the society and the customs 
and manners of the cone of India. Where however, the principles of common 
law in England are themselves. in a state of uncertainty there is nothing to preclude 
a Judge in adopting that rule of English common law which is in accordance with 
justice and equity. It is unnecessary, in our opinion, to consider in detail all the 
decisions as the ground is covered by Gofal Naidu v. King Emperor’, Balammal v. 
Palandi Naidu*. The principle of adopting other rules when there is no law cover- 
ing the point was made possible by giving liberty to a Judge to act acco to 
justice, equity and conscience. There was for the first time recognised in 
this Pany by Regulation II of 1802, section 17. Section 16 of the Regulating 
Act, 1873, also a A Be that in cases enumerated i in the eects where there is no 
specific rule the Court is at liberty to act according to jus uity and good 
conscience, It is on this basis that the common law of age ting to torts 
has been applied to this country even though there is no statutory law of torts in 
British India. The other authorities relied on in the course of the arguments before 
usare: Ths Advocate Gensral of Bengal v. Ranes Surnomoys Dosses*, Paroathi v. Mannart, 
Nara Sah v. Kannamma Bai*®, and the opinion of Ibert in Coyeamiens of India, 
1gt Edn. at page 360, where it is stated: 


“(Tn matters for which neither the authority of Hindu or Mohamedan text books or advisers 


nor the ı tions and other enactments of the t supplied sufficient guidance, thie Judges 
of the Courts were directed to act in accordance with ‘ justice, equity and conscience.’ 
An would na interpret these words as meaning such rules and principles of English 


law as he ha ed to know and considered applicable to the case; and thus, under the influence 
of English J native law and usage were, without express legislation largely supplemented, 
ed by English Law.” 


In two decisions of this Court the English common law, which prohibits inter- 
course between hostile subjects, has been considered. Of these, the most important 
decision which ETE the authorities Sy they then existed, is the decision of 
Srinivasa Aiyangar, J. in Muthrik v. David’. In that case an agent of the Basel 
Mission who was-a German leased certain lands in British India to the plaintiff. 
After the outbreak of war between Great Britain and Germany, that is the first 
World War, a suit by the aeration tage agent of the mission was instituted for 
the recovery of the rent under the . The lease in question was granted after 
the outbreak of War and the contention was that the lease was void. Following 
the opinion of Gray, J. in Kershaw-v. Kelsey’ Srinivasa Aiyangar, J. sitting as a single 
Judge held that the prohibition as regards intercourse was confined only to commer- 
cial intercourse and did not render i all contracts whatever be their nature. 
He also referred to the opinion of Lord Davey in Janson v. Drisfontein Consolidated . 
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Mines, Lid.1 and of Lord Stowell in the Hoop%.’ The opinion of Story, J. in “ The 
Julia”? in which a wider prohibition was accepted was considered as purely 
obiter by the learned Judge. As the lease could not be considered a commercial 
transaction it was held that the suit for recovery of rent on the-basis of the lease 
was sustainable and was decreed. No dispute was raised in that case that the 
common law of England should not be applied in India. The other decision is the 
judgment of Abdur Rahim, O.C.J. and Burn, J. in Soorthingjes Sakalchand v. Mahomed 
Nasuruddin* which related to a contract.of sale of goods. The action was for the 
recovery of certain quantity of glass bangles from the defendants. The first defend- 
ant was the agent of an Austrian firm and in that capacity entered into a contract 
in April, May, 1914, to supply glass bangles of a particular quantity. The plaintiff 
accepted two drafts representing the price of the goods on 2and July, 1914. War 
was declared with Austria on 12th August, 1914. The goods were shipped by the 
steamer ‘‘ Stemturm ”’ which arrived in Ceylon on 15th August, 1914, that is three 
days after the war was declared. The bills of lading were kept in the possession 
of the National Bank of India in Madras who were agents for the collection of the 
drafts and for handing over the documents of title relating to the Austrian firm. The 
bills were payable on the 22nd A but the goods were not delivered to the 
plaintiff and the drafts were not paid. Bakewell, J. who tried the action in the first 
mstance on the Original Side held that the contract became wholly void on account 
of the outbreak of War and by virtue of Royal Proclamation of 5th August, 1914 
and 12th September, 1914, it became unlawful to trade with the enemy and that 
therefore the plaintiff’s action for recovery of the value of the goods was not sustain- 
able. A from the question of common law a proclamation made it unlawful 
for the plaintiff to pay money and obtain the delivery of the goods. The property 
in the goods did not pass to the plaintiff as the sus disponendi, i.c., power of coins 
with the goods was retained by the defendant. It was held that the contract co 
not be enforced. The Calcutta High Court also considered the principles after the 
First World War in G. C. Sett v. Madhorma Hurdeodass*. At that time, it must be 
observed, there was some doubt whether such contracts for the sale of goods, which 
were executory in nature were merely suspended during the war or became abro- 
gated and-dissolved altogether. Chaudhury, J. of the Calcutta High Court was of 
opinion that the rights under the contract were only suspended gone the war 
but that the contract was not avoided or dissolved. This view may not be correct 
under the pretent law. There are two decisions of the Bombay High Court reported 
in Padgett v. Jamshstji® and Valli Mahomed v. Berthold Reif? in both of which the 
question raised was whether the interest on a debt was not suspended durin the 
war. In Valli Mahomed v. Berthold Reif? the view of the Supreme Court of the 
United States that where the debtor resides in the same country as the creditor or 
his duly authorised agent provided such agent was appointed before the War, 
interest on a debt was not suspecded by the War as laid down in United States v. 
Grossmayer®. Ward v. Smith? was followed. In that case the branch firm of the 
prianie to whose representative the defendant paid interest was established long 
efore the war. In ‘Padgett v. Famshetji® Macleod, J. beld that, 

“The accrual of interest is suspended even when the alien creditor remains in the country 

of the debtor, until the debtor has actual notice that the princi al debt can anely be paid without the 
of its enuring for the benefit of the enemy during continuance ities.” 

There is no ground therefore to upbold the contention that the English common 
law should not be applied to this country to any extent. The House of Lords 
in Sonfracht (V/O) caset? differed from the opinion of Lord Kingsdown in Gerasimo’s 
case11 a Privy Council case, on the question of the test to be applied to determine 
the change of the nationality of territory. While Lord Kingsdown took the view 
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that it was necessary that for the territory, either by conquest, cession or annexation ` 
of a permanent or temporary nature to become part of the territory of the enemy 
there should be a formal declaration i e national character of the terri- 
tory, the House of Lords’ thought that effective control with a view to hold the 
territory in question by an establishment of civil and military administration would 
be sufficient to bring about a change of nationality of the territory. There is also 
a difference between the English common law and the law of the United States 
on the nature of the intercourse prohibited during the war. The English view is 
that all intercourse is prohibited while in America the prohibition is restricted to 
commercial intercourse. Further, the House of Lords expressed a different opinion 
that the relationship of principal and agent is terminated by war for all purposes. 
While in America if the creditor or his agent and the debtor reside on the same 
side of the line of War, that is in the enemy territory, there is no objection to pay- 
ments of the debts to the creditor or his agent and the interest on the debt is not also 
suspended. The American view has been accepted in this Court in Wathnik v. 
David! and ohms tee debts by the Bombay High Court in the two Bomba 
decisions already to. As it is open to this Court to accept the Engli 
common law only to the extent to which it accords with justice, equity aigoa 
conscience, and, as the decisions-of the Judicial Committee were considered till the 
Constitution came into force as binding on this Court in preference to the House of 
Lords, if we have to choose between the tests laid down by Lord Kingsdown and the 
House of Lords, we would prefer the former to the latter. The test laid down by 
‘Lord Kingsdown is definite and precise and as Lord- Stowell pointed out in the 
“* Fama ”3, the subject residing in enemy occupied territory is entitled to know 
to which State he should look to for protection, and, it is therefore incumbent 
upon the enemy State occupying the territory to hold it and treat it as part of the 
territory of which he is the sovereign. The test laid down by the House of Lords 
Aa pales an investigation into the facts of each case in order to determine the nature 
and extent of occupation, and, it is not always easy to decide whether the occupation 
was effective or not, It may be in a fluid condition and the occupation might 
change hands from time to time. To embark into an enquiry in each case whether 
the occupation in a given period was effective or not, would be difficult and leave 
the person residing in such territory in an uncertain state regarding his business 
and his occupation and his dealings with the residents in friendly territory. The 
law should not be left in our opinion, in such an uncertain and nebulous 
state, and, should be, as far as possible; definite and precise. For these reasons . 
we would prefer with great respect the test laid down by Lord TE 
though, we must say that the opinion of the House of Lords is enti to the 
highest respect. In our view, the rigorous test of absolute prohibition of inter- 
course adopted in England is too severe a punishment for the person who has the 
misfortune of residing in an enemy occupied territory. As pointed out by Wheaton, 
this principle itself is not followed in pther countries than the Anglo-American 
countries. The object of prohibition being to prevent trade between residents 
of two belligerent States, it is unnecessary in our opinion, to extend the rohibition 
beyond the necessary requ ent. This Court has already adopted the opinion 
of Gray, J. in the decision in Wuthrik v. David’. The view of the Supreme Court 
of the United States, in our opinion, is more in accordance with justice, equity 
and good conscience. Both on principle and on authority, it seems to us that 
when a creditor and his agent ane the debtor are not across the lme of war but in 
the same belligerent State and on the same side of the line of war there is no reason 
poa the payment of the debt by the debtor ànd a receipt by the creditor. 
fact, as has been referred to already, the decision of the House of Lords in Ottoman 
Bank v. Febara?, seems to be consistent with the principle recognised by the American 
Courts and adopted by the Bombay High Court in this country. | 
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It remains now to consider in the first place whether Burma was an enemy 
occupied territory. So far as this case, it is of no consequence whether we adopt 
the test in the Gerastmo’s case’, or the test in Sonfracht (V/O) case*, as in our opinion 


-the evidence adduced in the case does not necessarily support the inference tha 


Japan acquired effective control over the territory and established civil adminis- 
tration with a view to hold possession of the territory in de facto sovereignty. Pro- 
clamation or even a declaration to hold the territory in its own right was never 
made. The British Government the-de jure sovereign of the State, did not abandon 
their sovereignty and>cede the territory to Japan. It can be seen by a reference 
to the decision of the Privy Council in Chittambaram v. Emperor? that the Governor 
of Burma shifted to Simla and was carrying on the ds jure Government of Burma 
from that place. He declared a state of apd: Goal under the Government of Burma 
Act, 1935, assumed to himself legislative and executive functions and promulgated 
certain Oudinances constituting Special Courta for the trial of crimmal offences. 
The evidence in this case is very meagre regarding the nature of the occupation 
by Japan. -P.W. 2 the agent of the plamtiff says that there was Japanese Govern- 
ment and also Burma Government and, that there were British and Japanese curren- 
cies then prevalent in the country. The Japanese currency, that was introduced 
was not backed up either by silver or gold. The currency notes, actually issued, 
were not signed by any authority on behali of the Japanese Government and a 
Rs. 10 note issued by the Japanese Government was produced before us; and all 
that appears on the face of the note is “Japanese Government. Ten Rupees”. 
There is no promise to pay ;- there is no signature of any person authorised to issue 
the currency, and, what is more significant, it is not the Japanese Yen that was 
mentioned in the Note ; but the British rupee. It is a misnomer to call such notes 
currency notes, though there is evidence that people were forced to accept these 
notes on pain of punishment by the military authorities. D.W. 1, an agent of 
another Nattukottai Chettiar, who then resided’ in Burma stated that from 1942 
after the Japanese occupation and till the re-occupation by the British, regular 
administration of the Government was going on. Courts were functioning, the 
isterial officers were functioning and the revenue officers were functioning. 
The head of the Government was Ba Ma, a Burman. Administration was being 
carried on by Burmans under Japanese control. We do not know from this evidence 
what the nature of this control was and what the relationship between Ba Ma and 
the Japanese Government was. .It must be remembered that it was the policy 
of Japan when it entered war to establish what was then styled a co-prosperity 
sphere of Asians and it promised independence to Burma. . The Ba Ma Govern- 
ment, as it is called, may have been an independent Government by Burmans ; 
we do not know the detai This witness D.W. 1 describes the nature of the paper 
notes that were issued by Japan and he adds that no coins were issued in the terri- 
tory though a branch of their Yokohama Bank wasestablished. The Ba Ma Govern- 
ment was running all the departments of the administration. D.W. 2 also gives 
evidence on the same lines and he deposes that if any one refused Japanese currency 
he would be arrested by the Burma Government under the Japanese control. It is 
therefore difficult to conclude on this meagre evidence that the Government of 
Japan has established anything like a civil administration under its control and 
authority besides the military occupation which could effectively exercise dominion 
and control over the territory. As pointed out by Lord Greene M. R. in lo 
International Bank Lid., In ret without, evidence and proof of facts establishing the 
change of national character pf the territory it cąnnot be assumed. Of this proof. 
there is none in this case. ret ing therefore cither of the tests the plaintiff, in 
our opinjon, has failed to establish that at the time the payment was made by the 
defendants’ agent to the plaintiffs agent, Burma was an "occupied enemy terri- 
tory °. This conclusion is sufficient to dispose of the case. - 
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But even otherwise the payments in our opinion, will be d and valid as 
mhe defendants’ agent and the plaintiff’s agent were both living in the same 
<nemy occupied territory ‘and as the creditor had an admitted agent m 
“Burma and the debtor had also an agent in Burma who made the payment 
and both being enemies. there is no ground for treating the payment as invalid. 
Applying the principle of the American: decisions, there is nothing to indicate 
that there was any possibility of intercourse or any intercourse between the 
plaintiff and his agent. The plaintiff himself did not venture to go into the wit- 
ness box and speak to the facts. P.W. 2 does not say that at that time there was 
any possibility of any intercourse between him and his principal. There is no ques- 
tion therefore of his remitting the money to the plaintiff but there is no objection 
to his remitting the funds to India as it is not an enemy `territory. The reverse 
of course is not permissible. If there is an attempt to remit funds from British 
India to Burma it would be prohibited both under the Common law, and, as it 
would be seen later, under the Defence of India Rules. The question, therefore, 
viewed from the point of the common law must be answered in favour of the 
defendants and against the plaintiff and the payment must be upheld. 


It remains to consider the position under the Defence of India Rules. The 
Defence of India Rules were ¢ by virtue of the power conferred upon the Cen- 
tral Government under section 2 of the Defence of India Act, 1939. Part XV 
of the Rules relating to control of trading with the enemy and he definition of 
“enemy”? and “enemy territory” are framed on the same lines as the corresponding 
poem in the English Trading with the Enemy Act, 1939 (2 and-3 Geo. 6, Chap. 

9). As pointed put by Lord Wright in Soufracht (V/O) caset these statutory defi- 
nitions dealing with trading with the enemy and the custody of enemy property 
are limited to the p ses of the Act and regulations and do not impinge on the 
common law in to the separate question of an enemy’s competence to sue. 
‘On. the whole, however, we think that these definitions at in the latest form, 
do substantially a with the definitions of ‘‘enemy’’ and ‘‘ enemy occupied 
territory’? reached by the common law in the authorities. The purpose of these 
Tules, therefore, is to provide the limitations under which trading with the enem 
is permitted and the object is to control such a trade. Section 15 (1) of the Engli 
Act contains the definition of ‘‘enemy territory °”. . , 


~ Enemy territory ” means any area which is under the sovercignty of, or in the occupation of, 
a Power with whom Majesty is at War, not being an area in the occupation of His Majesty, or of a 
Power allied with his Majesty.” 3 


Sub-section (2) of section 2 of the Defence of India Rules defines ‘‘ enemy territory ”’ 
in the same terms. According,to this rule 

2 a En emy territory means G i 

“(a) any area which is under tho ignty of, or administered by, or for the time bei 
in the occupation of, a State at war with His Majesty, not being an area m the occupation of 
Majesty, or of a State allied with His Majesty.” - 
The only variation in this definition is the mclusion of ‘‘ Area administered by a 
State at War with His Majesty ” and also the addition of the words “for the time 
being ’ before the words ‘‘in the occupation of.” The expression ‘‘not being an 
area in the occupation of His Maj or of a State allied with His Majesty ” is 
common to both the definitions and this was not modified or omitted in England 
any subsequent amendment. This is made clear by.a perusal of the Defence 

rading with the Enemy) Regulations, 1940, issued by the Order m Council 

ted 26th: January, 1940 made under the Emergency Powers (Defence) Act, 1939, 
and 1940 (S. R. and O. 1940 No. 1092) by which certain amendments m the mam 
Act of 1939 were introduced. This definition as contained in the English Act 
is also to re found printed at 329 of McNair’s book published in 1944, and, 
therein also the last clause of thé definition “not being an area in the occupation 
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of His Majesty or of a power allied with His Majesty ” is not omitted. This defi- 
nition is found printed in Soran Ee) case! at page 205 of the report as a 
footnote but there the last clause is omitted. Lord Wright refers to this definition 
at page 218 but there also the last clause is omitted, and, in both places after the 
‘words ‘‘a Power with whom His Majesty is at War ” a full stop is to be found. This, 
I think, has misled Leach, C.J. who delivered the judgment of the Court in Chem 
Abbheong v. Packiri Mohamed ther? to infer that the rule under the Defence of 
India Rules is different in materials respects from the corresponding provisions in the 
English law as the latter does not include in the definition of ‘“‘ Enemy territory ” 
the words “not being an area in the occupation of His Majesty or of a State allied 
with His Majesty.” He therefore thought this omission justified his conclusion 
that the lish law in Sonfracht (V/O) case! should not be followed as the English 
law was different. But of course the learned Judges does not rest his decision 
solely on that ground, for he pointed out at page 775 that the facts of that case were 
different from the facts of the case which he was called upon to decide. It is un- 
fortunate that this mistake should have crept into the judgment of the learned 
Judge. 


. The meaning of the expression ‘‘not being an area in the occupation of His 
Majesty or of a State allied with His Majesty ” is by no means clear and is difficult 
to construe. In a recent judgment of Viswanatha Sastri, J. in S.A. No. 37 of 1948 
of the Pudukottah State, in construing the definition of “‘ enemy territory ” in the 
Defence of India Rules he differed from the interpretation placed upon it by this 
Court by the learned Chief Justice in Chem Abbheong v. Packiri Mahomed Rowther® 
and by drasekara Aiyar, J. in Tenappa Chettiar v. Indian Bank, Lid.*, and Manas- 
ser Film Co. v. Gemini Picture Circuit’. All the three decisions of course related to 
the interpretation of section 83 of the Code of Civil Procedure and the interpre- 
tation of the Defence of India Rules did not directly arise for decision. Viswa- 
natha Sastri, J. sitting-as a Special Judge‘of the Pudukottah Court, of course was 
not bound by the decisions of this Court and was at liberty to place an interpre- 
tation of his own unfettered by any precedent. Be 


The definition of ‘‘enemy territory’” in the rules relates.to three different areas, 

1) an area which is under the sovereignty of a State at war with His Majesty, 

3 dn area which is administered by a State at-war with His Majesty, (such as the 
mandated territories) and (3) any area for the time being in the occupation of a 
State at war with His Majesty. The words ‘‘for the time being ” are significant 

and are important in deciding the nature of occupation at the material point of 
time. The last ression “‘not being an area in the occupation of His Majesty 
or of a State allied with His Majesty ” takes out of the definition an area in the 
occupation of His Majesty or even an area in the occupation of a State allied with 
His Majesty. The application of this part of the definition in the first two cases 
above instanced presents no difficulty. In the first case even if the State at war 
with His Majesty is the undisputed sovereign of an area at the time if such an area 
at the material time, is however occupied by His Majesty or by a State allied with 
His Majesty it is no longer an enemy territory though the Sovereign of that State 

‘is at war with His Majesty. The reason is undoubtedly that His Majesty is in 
effective occupation of a territory belonging to a Sovereign who is at war with him- 

self. The same remarks would apply to an area in respect of which the State 

at war is not the sovereign, but was under its administration and control The 
difficulty is to apply this part of the definition to the third case where the area is 
“for the time being in the occupation of the State at war with His Majesty.” It is 

pertinent to ask how can ap area be in the occupation of a State at war and at.the 
same time’ be in the occupation of His Majesty or of a State allied with His Majesty. 

The expression “for the time being? undoubtedly ‘indicates that the occupation 


s 
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concerned is the present occupation though it may in the context include also 
territory previously in the occupation of His Majesty or of a State allied with His 
Majesty. In other words it would have been better if the definition contained 
in the last part of the words which was after the expression ‘‘not being an area.” 
With that amendment the last ards would read as follows: “ not being an area 
which was in the occupation of His Majesty or of a State allied with His Majesty.” 
This part undoubtedly qualifies the words -‘‘any area °’ in the beginn ie oe the 
definition and it is Sided to apply to the three classes of cases contemplated by. 
the definition and not merely to the first two classes. In Chem Abbheong v. Packiri 
Mahomed Rowther!, Leach, C.J. put upon the clause a similar interpretation and the 
mistake into which the lamed Chief Justice fell about the supposed difference 
in language between the English and Indian definitions of enemy territory does 
not vitiate or in any way affect the construction put by him on the definition. At 
page 773, the learne Chief Justice says: 

“ The question then is, what is the meaning to be attached to the words “ not being an area 
in the occupation of His Majesty or of a State allied with His Majesty to be found in the Indian Rule? 
In our j int iho an pal Dorad d marina ee a Bane oe arcu? nist Lave 
of His Majesty or of a State allied with His Majesty.” The words “ not being an area’? must have 
reference to words “any area” with which the rule opens, Under the rule there are three 
categories of enemy territory, namely, (i) territory which is Under the sovereignty of a State at war 
with His Majesty, (i) territory which is being administered by a State at war with His Majesty, 
and (iii) territory for the time being is in the occupation of a State at war with His Majesty. 
If the words ‘nck being an ares in the occupation of His Majesty * are not to be read in the way we 
read them, the provision with regard to the terri occupied by the enemy would be meaningless 
because an area cannot be in the occupation of both at the same time.” 

He, therefore, held that Penang in the Federated Malay States was not an enemy 
territory reversing the decision of Byers, J., to the contrary reported in Packiri Maho- 
med Rowther v. Chow Ah Choong’. f 

We are not in tbis case concerned with the criticisms of Viswanatha 
Sastri, J., levelled by him against the decisions of this Court in interpreting section 
83 of the Codé of Civil Procedure and we think it is unnecessary therefore to deal 
with that aspect of the judgment of the learned Judge. The learned Judge however 
in the judgment in the second appeal of Pudukottah points out the anomaly of des 
cribing territories like Burma and Federated Malay States under the sovereignty 
of His Majesty as territories in the occupation of His Majesty so as to exclude 
them from the definition of ‘‘enemy territory.” No doubt, these territories were 
endoubtedly under the sovereignty of His Majesty and were not merely territories 
occupied by His Majesty: But the object of the definition is to exclude from 
the definition by adopting the comprehensive test previous to otcupé tion by His 
Majesty as the sole and guiding factor even in respect of territories held by His 
Majesty as sovereign even though they happen to be in the occupation of the enemy 
for the time being. 


During war under the English common law the essential assum tion and basic 
test to determine the national character of the territory and to decide whether it is 
enemy ttrritory or not is occupation, and effective occupation, as laid down in 
the decisions already refered to. It does not matter even if the sovereignty is held 
by one State if that State at the material time was not in effective occupation of the 
territory. Even territories in respect of which His Majesty is undoubtedly the 
sovereign may pass into the occupation of the enemy State, but the object of the 
definition is to exclude from it States over which His Majesty has undoubted sove- 
reignty or were under His Majesty’s administration though they are occupied by the 
enemy. If previously they were in the occupation of is Majesty (whether held 
as Sovereign or inistered by His Majesty) they should not be treated as enemy 
territory. The object seems to be not to cut off trade relations in such a case as 
His Majesty may have possibly intended to.recover back in a short time possession 
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K 
-of those territories from the enemy who oecupied it or, perhaps it was thought it 
was inequitable for the residence in that territory to be under disability to have 
commercial intercourse with residents in a territory which was all along a friendly 
or neutral State. ft was perhaps thought that trading in such circumstances need 
not be prohibited. The ised pads in our view did not attach sufficient import- 
ance to the ression ‘‘for the time being ” in the definition which can only be 
contrasted with a previous occupation of His Majesty, There is no necessity to 
have deliberately introduced the expression “‘for the time being ” in the Indian 
‘definition which was not present in the English Act. The interpretation adopted 
by the learned Judge Soud apply only to the first two classes of cases and would 
not apply to the third thereby omitting to give full significance to the intention 
of the Legislature- in introducing the clause qualiying expression ‘‘any area ” 
occurring in the opening part of the definition. The accepted canon of interpretation 
of all Statutes, is, as far as possible the construction which gives effect to all the 
parts of a clause must be adopted and a restricted construction which makes a part 
cf it otiose shall not be adopted unless it becomes impossible to reconcile all the 
parts of a clause. In our view, therefore, it is difficult to accept the narrow inter- 
pretation placed by the learned Judge upon the clause, and, with t respect we 
differ from his view. In our opinion the interpretatiqn placed Leach, G.J., 
and Lakshmana Rao, J., in Chem Abbhsong v. Packiri Mohomed Rowther’ is correct. 


Applying this interpretation of the definition to the present case Burma is not 
an enemy territory as it was in the previous occupation of His Majesty. 

We now tum to the definition of ‘‘enemy” in ryle 97, of the Defence of 
India Rules. Under clause (b) ‘‘any individual resident in enemy territory’? and 
under clause (f) ‘‘ as respects any business carried on in enemy territory, any indivi- 
dual or body of persons (whether incorporated or not) carrying on that business” 
are enemies. By reason of residence in Burma the plaintiff's agent P.W. 2 and the 
defendants’ agent would be enemies. As the plaintiff and the defendants are 
-carrying on business in Burma in respect of that business the plaintiff and the defend- 
ants are also enemies. They may not have been within the purview of the prohibition 
in rule 98 as there is no proof that they carried on any commercial, financial or 
other intercourse or dealings with or for the benefit of an enemy. . Under sub- 
clause (2) of rule 98 : 

“ any reference in this rule to an enemy shall be construed as including a reference to 2 person 

. da behalf of an enemy.” 3 
Therefore, the agent of the plaintiff is an enemy for the purpose of this rule 98. 
The receipt of payment of the-money by an enemy, that is the plamtiff’s agent, 
residing in Burma was not by a subject-who is.not an enemy but by an enemy either 
yesident or carrying on business in an enemy territory. None of the disabilities 
therefore contemplated by rule 98 would apply as the transaction was between 
enemies inter se and not between a British Indian subject on the one hand and an 
enemy on the other. It follows therefore that even if Burma is treated as an 
enemy territory within the meaning of the Defence of India Rules the payment in 
Burma by the debtor to the creditor is not hit at by any of the rules made under 
the Defence of India Act. 


We have already found that in view of the subsequent legislation the payment 
in Japanese currency is valid. 

It follows that the decision of the learned Judge in the Court below decreeing 
the plaintiff’s suit is erroneous and must be reversed. The appeal is accordingly 
allowed and the decree of the lower Court is set aside and the plaintiffs suit is 
dismissed with costs throughout. ; - ' 

K.S. . ~ Appeal allowed. 
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oe THE SUPREME -COURT OF INDIA. - - ~- 
(Original Jurisdiction.) 
PRENT :—M. PATANJALI SASTRI, Chisf Justice, ` MEHROHAND MAHAJAN, 
B. K. Muxueryea, S. R. Das ann N. CORDES HARE TAR IJ 
Maragan E Nathawan and others f .. Petitioners* 


The State of Punjab (I) . : l .. Respondent. 
Prowentive Detention Act (IV , section Fresh detention oi dar issued earlier fective 
on formal peak Deck F eee E j E sa 
Tice seit E A E T N Sere de to 
based : grounds themselves, 


Petitions under Article. 32 of the Constitution of India for a writ in the nature 
of habeas corpus. 

Raghbir Singh, Senior Advocate, amicus curias for Petitioners in Petitions Nos. 
513, 566, 568, 570, 595, 595, 609, 616, 617, 623, 625 and 631 of 1951. 
~ A.S. R. Chari, Advocate, amicus curias, in Petition No. 591 of 1951. 

Shiv Charan Singh, Advocate, amicus curiae, in Petition No. 632 of 1951. 

S. M. Sikri, Advocate-General, Punjab (Jindra Lal, PES with him) for 
Respondent. 

Judgment of the ron was delivered by 

.—This is a petition under Article 32 of the Constitution 
sities through the Superintendent, Central Jail, ake for the issue of a 
writ of habeas corpus for the release of the petitioner from custody. 

On 5th July, 1950, t the petitioner was arrested and detained under an order 
of the District -Amritsar in exercise of the powers conferred on him 
under section 3 of the "Preventive Detention - Act, 1950, and the grounds of his 
detention were served on him as required by section 7 of the ihe on roth July; - 
1950. The Act’ having been amended by the Preventive Detention (Amendment) 


Act, 1951, with effect 22nd February, 1951, a fresh order No. 7853—ADSB, 
dated 17th May, 1951, was issued in the following terms : 


“ Whereas the Governor of is satisfied respect to the known eae 
Se ee a 


that with a view acting in a manner prejodicial to the secuny of the State, 
it is necessary to 
stage Sanaa ark lt pela ae AE te ene ae and section of 
| the Preventive Detention Act 1 , as amended by the Preventive Detention (Amendment), Act 1941, 
the Governor of Punjab hereby di that thè said Naranjan Si Nathawan be committed to a 
‘Inspector-Gencral! of » Bin any jail of tho State tl gist 
March. 1952, subject to such conditions as to main giao wotias of 


discipline as have specified by a general oder or as contained im the Punjab Deters Rules, 1950.” 
This order was served on the petitioner on 23rd May, 1951, but no grounds in 
ee af this order were served on him. 


itioner thereupon presented this.petition for his release contending 
that ie oresaid order was illegal inasmuch as (I) the grounds of detention com- 
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municated to him on roth July, 1950, were “ quite vague, false and “imaginary ” 
and (2), he was not i with the grounds on which the order, dated 17th 
May, 1951, was based. The petition was heard ex parts on 12th November, 1951, 
when this Court issued a rule msi calling upon the dent to show cause why. the 
petitioner should not be released, and it was posted ie final hearing on 23rd Nove 
ember, 1951. Meanwhile, the State Government issued an order on 18th November, 
1951, revoking the order of detention, dated 17th May, 1951, and on the same 
date the District Magistrate, Amritsar, issued yet another order for the detention 
of the petitioner under sections 3 and 4 of the amended Act; this last order alo 
with the grounds on which it was based was served on the petitioner on 19 
November, 1951. 


` Thereupon the petitioner submitted a supplemental petition to this Court 
on 28th November, 1951, challenging the validity of the last order on the ground 
that 
“it was only a device to defeat the kabeas corpus petition of the petitioner in which a rule had 

already been issued ” 
and he put forward an additional ground of attack on the legality of the earlier 
order, dated 17th May, 1951, namely, that it fixed the term of detention til 
gist March, 1952 before obtaining the opinion of the Advisory Board as required 
by section 11 of the amended Act. This ground was evidently based on the view 
expressed by this Court that the specification of the poe of detention in the initial 
order of detention under section 3 of the amended Act before obtaining the opinion 
of the Advisory Board- rendered the order illegal. 


In the return to the rule showing cause filed on behalf of the respondent, 
the Under-Secretary (Home) to the Government explained the circumstances 
which led to the issue of the fresh order of detention, dated 18th November, 1951- 
After stating that the petitioner’s case was referred to and consideréd by the Àd- 
visory Board constituted under section 8 of the amended Act and that the Board 
reported on 30th May, 1951, that there was sufficient cause for the detention 
of the petitioner the affidavit proceeded as follows : 

“That the Government was advised that the orders made under section 11 of the Preventive 
Detention Act, 1950, as amended by the Preventive Detention (Amendment) Act, 1951, but carried 
out in the form of orders under section of the said Act, should be followed of detention 
and, as this had not been done in most cases, the detentions were to be in question. The 


concluded by stating “that the peti is detained now under the orders of the District Magistrate, 
Amritsar.” : 


The original and supplementary petitions came on in due course for hearing 
before Fazl Ali and Vivian Bose, JJ., on 17th December, 1951, when reliance 
was placed on behalf of the petitioner on certain observations in an unreported 
decision of this Court in Petition No. 334 of 1951—WNaranjan Singh v. Ths Stats 
of Punjab, and it was claimed that in view of those observations and of the 

rovisions of Part III of the Constitution, the decision in Basanta Chandra Ghose v. 
Fing-Emperor!, on which the respondent relied, was no longer good law. The 
learned Judges thought that the matter should be considered by a Constitution 
bench and case was accordingly posted before us. 

It will be seen from the affidavit filed on behalf of the respondent that the 
case of the petitioner, along with this representation against the detention order 
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of 17th May, 1951, was placed before the Advisory Board for its consideration, 
and the Board reported on goth May, 1951, that in its opinion there was sufficient 
cause for the detention of the petitioner. It is said t, on the basis of that 

rt, the Government decided that the petitioner shouldbe detained till gist 
March, 1952, but while a properly framed order under section 11 should “‘ confirm ” 
the detention order and “ continue ” the detention for a specified period, the order 
of 17th May, 1951, was issued under a misapprebension in the form of an initial 
order under section 3 of the amended Act, on the same grounds as before without 
any fresh communication thereof to the petitioner. To avoid arguments based 
on ible defects of a technical and formal character, the said order was revoked 
under section 13 and on a review of the case by the District Magistrate, a fresh 
order of detention was issued under section 3 on 18th November, 1951, and this 
was followed by a formal communication of the same grounds as before as there 
could be no fresh grounds, the petitioner having throughout been under detention. 


It is contended by the Advocate-General of the Punjab that the decision 
reported in Basanta Chandra Ghoss v. King-Emperor! is clear authority, in rt 
the validity of the aforesaid order. On esenti similar facts the Court laid 
down two propositions both of which have application here. (1) Where an 
earlier order of detention is defective merely on formal grounds, there is nothing 
to preclude a proper order of detention ine aaen on the pre-existing grounds 
themselves, ee a R ee the sufficiency of the grounds is not examin- 
able by the Courts, and (2) if at any time before Court directs the release of 
. the detenu, a valid order directing his detention is produced, -the Court cannot 
aire Di p tee oe O TOE U Sane pror tape, there was no valid 
cause for detention. e question is not whether the later order validates the 
carlier detention but whether in the face of the later valid order the Court can 
direct the release of the petitioner. The learned Judges point out that the analogy 
of civiF ings in which the rights of parties have ordinarily to be ascertained 
as on the date of the institution aF ike proceedings has no application to Poenis 
in the nature of habeas epus where the Gourt ik concerned solely 4th e question , 
whether the applicant is being lawfully detained or not. 

The petitioner’s learned counsel conceded that he could not challenge the 
correctness of the second proposition, but took exception to the first as being no 
longer tenable after the Indian Constitution came into force. It was that 
Article 22 lays down the procedure to be followed in cases of preventive tion 
and the said procedure must be strictly observed as the only prospect of. release 
by a Court must be on the basis of technical or formal defects, a long line of deci- 
sions having held that the scope of judicial review in matters of preventive deten- 
tion is practically limited to an enquiry as to whether there has-been strict com- 
pliance with the requirements of the law. This is undoubtedly trué and this 
Court had occasion in the recent case of Makhan Singh Tarsikka v. The State of 
Punjab? to observe : i 


“it cannot too often be emphasised that before a person is deprived of his personal the 
procedee combined by law came ka Pelei IORA aot eee noe he deserted ad ts cae 
tage of the person affected.” à 

- This proposition, however, applied with equal force to cases of preventive detention 
before the t e Constitution, and it is difficult to see what difference 
the Constitution makes in regard to the position. Indeed, the position is now 
made more clear’ by the express provisions of section 13 of the Act which provides 
that a detention order may at any tims be revoked or modified and that such revo- 
cation shall not bar the making of a fresh detention order under aries he DAS 
the same person. Once it is conceded that in kabeas corpus proceedings, 

is to have regard to the legality or otherwise of the detention at the time of the 
return and not with reference to the date of the institution of the tien Uae 

a 
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cannot nipemede an earlier order of detention challenged as illegal and make a 
fresh order wherever ible which is free from defects and duly complies with the 
requirements of the in that behalf. 


Asr the PINNE in Naranjan Singh’s case, we do not understand them 
as layi own any general proposition to the effect that no fresh order of detention 
could be made when once a petition challenging the validity of an earlier order 
has Bee Bed in Court. The learned Judges appear to have inferred from the 
facta of that case that the later order was not made bona fide on being satisfied that 
the petitioner’s detention was still necessary but it was “ obviously to defeat the 
present petition.” The question of bad faith, if raised, would certainly have to be 
decided with reference to the circumstances of each case, but the observations 
in one case cannot be regarded as a precedent in dealing with other cases. 

We accordingly remit the case for further hearing. This order will govern 
the other petitions where the same question was raised. 


Agent for Respondent : P. A. Mehta. 
G.R./V.S. — Cases remitted for farther hearing. 
[THE SUPREME OOURT OF INDIA.) 
(Criminal Appellate Jurisdiction.) 


PRESENT :—M. PaTANJALI Sasrri, Chief Justice, MEHROHAND MAHAJAN, 
B. K. Muguerysa, S. R.- Das ann N. " CHANDRASEKHARA Aryar, JJ. 


Bathina Ramakrishna Reddy Fo .. Appellant* 
i v. : ; 
_ The State of Madras .. Respondent. 
~ Contempt of Courts Act (XII of 1926), section 2 (3)—Scope ect—Contempt of subordinate Court 
gcc Ges he de oa ‘ on in a m igh Court to cognisance of the 
contempt, if barred. 
Subsection (3) of section 2 of the Contempt of Courts Act excludes the jurisdiction of the 
Court only in cases where the acts alleged to constitute contempt of a subordinate Court are e 


as con inder spre, provisicins ol the tenal Gode bee ee where taris acis mee ampunt to 
offences of other descriptions for which punishment has been provided for in the Penal Code. 


It cannot be said that libel on a Judge is punishable as contempt under the Penal Code, for it is 


not every libel on a J that amount tu contempt of Court. It is only when’ the act of 
demning a is ted to obstruct or interfere with the due course of justice or proper 
law that it would amount to contempt of Court. 


gern ies defamation of a Judge of a subordinate Court amzunts to contempt of Cciit 
me fac can certainly be taken under section 2 of the Contempt of Courts Act, quite apart 
rom the act that o-her remedy may be open tothe aggrieved officer under sectioa 499 of the 


aes es by Special Leave from the Judgment and Order dated the roth 
April, 1950 of the High Court of Judicature at Madras (Rajamannar, C.J. and 
Balakrishna Ayyar, J.) in Contempt Application No. 10 of 1949. 

S::P. Sinha, Senior Advocate (S. S. Prakasam, Advocate with him) for Appellant. 


R. Ganapathy Iyer for Respondent. 
The Judgment of the Court was delivered by i 
| Mukherjea, J.—This appeal has come up before us on special leave granted 
by this Court on 23rd May, 1950, and it is directed a judginent of a Division 
Beach of the Ma High Court dated roth April, 1950, by which the learned 
Judges found the appellant guilty of contempt of Court and sentenced him to serve 
Sanne re for three months. 
a pellant is the publisher and managing editors ofa Telugu weekly known 
“as “* Praja jyam ” which is edited and published at Nellore in the State of Madras. 
Tn the issue of the said paper dated 1oth February, 1949, an article appeared under 





* Cr. Appeal No. 13 of 1951. : “" O rth February, 1952. 


I] ``  RAMAKRISHNA REDDY 9. STATE OF MADRAS (s.0.) (Mukherjea, F.). 737 


the caption ‘‘Is the Sub-Magistrate, Kovvur, corrupt?” The purport of the article 
was that Surya Narayan Murthi, the stationary Sub-Magistrate of Kovvur, was 
known to the people of the locality to be a bribe-taker and to be in the habit of 
harassing litigants in various ways. He was said to have a broker, through whom 
negotiations in connection with these corrupt practices were carried on. Several 
pee instances were cited of cases tried by that officer, where it was rumoured 

t he had either taken bribes or had put the parties to undue harassment, because 
they were obdurate enough to refuse the demands of his broker. The article, 
which is a short one, concludes with the following paragraph : 


< “There are party factions in many villages in Kovvur Talok. er oer Gia 
parties many wealthy make attempt to coppers party punished either by giving bribes 
Re cralthg medemnesdations To appoint Megara rum after parties for a Taluk- like this.... 
is to the public. It is tantamount to of justice. Will the Collector enquire into the 
matter allay the public of their fears ?” 7 


The attention of the State Government being drawn to this article, an appli- - 
cation was filed by the Advocate-General of.Madras before the High Court on 
14th November, 1949 under ‘section 2 of the Contempt of Courts Act (Act XII of 
1926) praying that suitable action might be taken against the appellant as well as 
three other persons, of whom two were respectively the editor and sub-editor of the 
paper, while the third was the owner of the press where the paper was printed. 


On receiving notice, the appellant appeared before. the High Court and filed 
an affidavit taking sole responsibility for the article objected to and asserting that 
the article was published because of his anxiety to uphold the highest traditions of 
the judiciary. in the land and to create popular confidence in Courts, the duty of 
which was to dispense justice without fear or favour and without any discrimination 
of caste, creed or community. It was said that before the article was published, 
numerous complaints had reached him from various quarters imputing corruption 
and disreputable conduct to this Magistrate and the only desire of the appellant ` 
was to draw the attention of the higher authorities to the state of public opinion m the 
matter and to invite an enquiry into the truth or otherwise of the allegations which 
were not asserted as facts Sut were based only on hearsay. oe 


‘The High Court after hearing the parties came to the conclusien that the 
ublication in question did amount to contempt of Court, as it was calculated to 
ower the prestige and dignity of Courts and bring into disrepute the administration 

of justice. As the a t was not prepared to substantiate the ETIA which 

he made and which he admitted to be based on hearsay and did not thi ‘it proper ` 
even to express-any regret for what he had done, the Court sentenced him to simple” 
imprisonment for three months. > - barë 


The other three respondents, through their counsel, tendered unqualified 
apology to the Court and the learned Judges considered that no further action 
against them was necessary. A 

The propriety of the decision of the High Court so far as it relates to the appel- 
lant has been challenged before us in this appeal and Mr. Smha, who ap in 
support of the same, raised before us a two-fold contention : his first and main con- 
tention is that as the contempt in this case was said to have been committed in 

ect of a Court subordinate to the High Court and the allegations made in the 
article in question constitute an offence under section 499 of the Indian Penal Code, 
the jurisdiction of the High Court to take izance of such a case is expressly 
barred under section 2 (3) of the Contempt al Courts Ast. The other contention 
advanced by the learned counsel relates to the merits of the case ‘and it is urged. 
that in publishing the article objected to, the appellant actéd in perfect good faith . 
and as the article amounted to nothing else but a demand for enquiry into the 
conduct of a particular n who was believed to be ou of corrupt practices 
tthe di of his judicial-duties, there-was no contempt of Court either intended 
or commi by the appellant. a i , : 
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So far as the first point is concerned, the determination of the question raised 
by the appellant would depend upon the proper interpretation to be put upon 
section 2 (3) of the Contempt of Courts Act which runs as follows : 


“No High Court shall take cognixance of a contempt to have been committed in t 
of a Court subordinate to it where such contempt is an punishable under the Imlinn 
Penal Code.” > 


Accordirg to Mr. Sinha, what the sub-section means is that if the Act by which a 
party is alleged to have committed contempt of a subordinate Court constitutes 
offence of any description whatsoever punishable under the Indian Penal Code, the 
High Court is precluded from taking cognisance of it. It is said that in the present 
case the allegations made in the article in question amount to an offence of dema- 
tion as defined by section 499 of the Indian Penal Code and consequently the juris- 
diction of the High Court is barred. Reliance is placed in support of this propo- 
sition upon the decision of the Nagpur High Court in Kisan Krishna Ji v. Nagpur 
Conference of Society of St. Vincent de Paul!. This contention, though somewhat 
Ree at first sight, does not appear to us to be sound. In our opinion, the 
sub-section referred to above excludes the jurisdiction of High Court only in cases 
where the acts alleged to constitute contempt of a subordinate Court are punishable 
as contempt under specific provisions of the Indian Penal Code but not where these 
acts merely amount to offences of other description for which punishment has been 
provided for in the Indian Penal Code. This would be clear from the language of 
the sub-section which uses the words ‘‘ where such contempt is an offence ” and 
does not say “ where the act alleged to constitute such contempt is an offence.” It 
is argued that if such was the intention of the Legislature, it could have expressly 
said that the E Court’s jurisdiction will be ousted only when the contempt is_ 
punishable as such under the Indian Penal Code. It seems to us that the reason for 
not using such language in the sub-section may be that the expression “‘ contempt 
of Court ” has not been used as description of any offence in the Indian Penal Code, 
though certain acts which would be punishable as contempt of Court in England, 
are made offences under it. ` 

It may be pointed out in this connection that-although the powers of the 
High Courts in India established under the Letters Patent to exercise jurisdiction as 
Superior Courts of Record in punishing contempt of their authority or processes 
have never been doubted, it was a controversial point prior to the assing of the 
Contempt of Courts Act, 1926 as to whether the High Court could, like the Court 
of King’s Bench in England, punish contempt of Courts subordinate to it in exercise 
of its inherent jurisdiction. The doubt has been removed by Act XTI of 1926 which 
expressly declares the right of the High Court to protect subordinate Courts against 
contempt but subject to this restriction, that cases of contempt which have already 
been provided for in the Indian Penal Code should not be taken cognizance of by 
the High Court. This seems to be the principle underlying section 2 (3) of the 
Contempt of Courts Act. What these cases are, need not be exhaustively deter- 
mined for purposes of the present case, but some light is undoubtedly thrown upon 
this matter by the provision of section 480 of the Criminal Procedure Code, which 
empowers any civil, criminal or revenue Court to punish summarily a person who is 
found ty of committing any offence under sections 175, 178, 179, 180 or sec- 
tion 228 of the Indian Penal Code in the view or presence of the Court. Weare not 
prepared to say, as has been said by the Patna High Court in Jnanendra Prosad 
v. Gopal*, that the only section of the Indian Penal Code which deals with contempt 
committed against a Court of justice or judicial officer is section 228. Offences 
under sections 175, 178, 179 and 180 may also, as section 480 of the Criminal 
Procedure Code shows, amount to contempt of Court if the “ public servant ” 
referred to in these sections happens to be a judicial officer in a particular case. 
It is well known that the aim of the contempt procecding is “ to deter men from 
offering any indignities to a Court of justice’? and an essential feature of the pro- 
ceeding is the excrcise of a summary power by the. Court itself in regard to the 
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demann IA the sss mentioned in section 480 of the Indian Penal Code, the 
Court has given summary powers to punish a n who is gui 

of offending its: deity in the manner ‘dicated in the econ, The fe 
competent also under section 482 of the Criminal Procedure Code to for ward 
any case of this description to a Magistrate having jurisdiction to try it, if it con- 
siders that the offender deserves a higher punishment than what can be inflicted 
under section 480, Again the Court is entitled under section 484 to discharge the 
offender on his submitting an apology, although it has already adjudged him to 
punishment under section 480 or forward his case for trial under section 482. The 
mode of purging contempt by eucene apology is a further characteristic of a 
contempt proceeding. It seems, therefore, that there are offences which are 
punishable as contempt under the Indian Penal Code-and as subordinate Courts 
can sufficiently vindicate their dignity under the provisions of criminal law in 
such cases the Legislature deemed it proper to exclude them from the jurisdiction 
‘of the High Court under section 2 (3) of the Contempt of Courts Act ; but it would 
not be correct to say that the High Court’s jurisdiction is excluded even in cases 
where the act complained of, which is alleged to constitute contempt, is otherwise, 
an offence under the Indian Penal Code. : 


This view has been taken and, in our opinion quite rightly, in a number of 
decisions by the Calcutta}, Patna,?, Allahabad? and Lahore* High Courts. The 
only authority which Mr. Sinha could cite in support of his contention is the decision 
of the Nagpur High Court in Kisan Krishna Ji v. Nagpur Conference of Socisty of St. 
Vincent de Paul’. The authority is undoubtedly in his favour as it pro upon 
the assumption that the idea underlying the provision of section 2 (3) of the Contempt 
of Courts Act is that if a person can be punished by some other tribunal, then the 
High Court should not entertain any proceeding for contempt. It isto be noticed 
that the learned Judge, who decided this case, himself took the opposite view in 
the case of Subordinats Fudge, First Class, Hoshangabad v. Jawaharlalt and definitely 
held that the prohibition contained in section 2 (3) of the Contempt of Courts Act 
refers to offences punishable as contempt of Court by the Indian Penal Code and 
not to offences punishable otherwise than as contempt. This decision was neither 
noticed nor dissented from in the subsequent case, and it is quite possible that the 
attention of the learned Judge was not drawn to this earlier pronouncement ofihis, 
in which case the matter would certainly have been more fully discussed. We think . 
farther that the decision of the Calcutta High Court in V. M. Basan v. A. H. Skone! 
which was the basis of the decision of the learned Judge in the subsequent case 

_does not really support the view taken in it. In the Calcutta case what happened 
was, that a clerk of the Attorney, who a for the respondent decree-holder, 
went to serve a notice under Order 21, Rule g7 (1) of the Civil Procedure Code 
upon the appellant judgment-debtor.” The judgment-debtor refused to take the 
notice and abused and assaulted the Attorney’s clerk. Upon that, contempt 
proceedings were started against him and Mr. Justice C.C. Ghosh, sitting on the 
Original Side of the High Court of Calcutta, held the appellant ilty of contempt 
and fined him Rs. goo. On appeal, this judgment was affirmed by the appellate 
Bench and there was a general observation made by Chief Justice Sanderson at 
the close of his judgment that it is not desirable to invoke the special inherent juris- 
diction of the High Court by way of proceeding for contempt if ordinary proceedings 
in a Magistrate’s Court are sufficient to meet the irements of a-case. This was 
not a case under section 2 (3) of the Contempt of Courts Act at all and no question 
either arose or was decided as to whether if an act js otherwise punishable as an 
offence under the Indian Penal Code the jurisdiction of the High Court under 
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that section would be ousted. Undoubtedly the High Court had jurisdiction in 
that case and whether such jurisdiction, which is certainly of a special character 
and is exercised summarily, should be called into aid in the circumstances of a 
particular case would depend upon the discretion of the Court. This has, however, 
no béaring on the point that arisen for consideration before us. We would 
hold, therefore, that the right view was taken by the learned Judge of the Nagpur 
High Court in the earlier case and not in the tates one. 


It is next urged by Mr. Smha that even assuming that this view is correct, the 
language of section 499 of the Indian Penal Code is wide enough to cover a case of 
contempt of Court. What is said is, that if a libel is published against a Judge in 
respect of his judicial functions that also is defamation, within the meaning of 
section 499 of the Indian Penal Code and as such libél constitutes a contempt of 
Court, it may be said with perfect propriety that libel on a Judge is punishable as 
contempt under the Indian Penal Code. We do not think that this contention can 
be accepted as sound. A libellous reflection upon the conduct of a Judge in respect 
of his judicial duties may certainly come under section 499 of the Indian Penal Code 
and it may be open to the Judge to take steps against the libeller in the ordinary 
way for vindication of his character and nal dignity as a Judge ; but such libel 
may or may not amount, to contempt of Court. As the Privy Council observed in 
Sursndra Nath Banerjes v. Ths Chief Justice and Judges of the High Court? : 

“al con include defamati an i 
aaa ee ee ia 3 non, yet, offence of contempt is something more 
When the act of defaming a Judge is calculated to obstruct or interfere with the 
due course of justice or proper administration of law, it would certainly amount 
to contempt. The offence of contempt is really a wrong done to the public si 
weakening the authority and influence of courts of law which’ exist for their good. 
As was said by Willmot, C.J.?: 

attacks the excite in the minds of the a dissatisfaction with all 
fodiotal speedy ao og whenever ee ie ee eo fundamentally shaken 
t is the most fatal and dangerous obstruction of justice and in my opinion calls out for a more rapid 


What is made punishable in the Indian Penal Code is the offence of defamation as 
defamation and not as contempt of Court. If the defamation of a subordinate 
Court amounts to contempt of Court, proceedings can certainly be taken under 
section 2 of the Contempt of Courts Act, quite apart from the fact that other remedy 
may be open to the ieved officer riley section 499 of the Indian Penal Code.. 
But a libel attacking the integrity of a Judge may not im the circumstances of a 
particular case amount to a contempt at all, although it may be the subject-matter 
ofa libel proceeding. This is clear from the observations of the Judicial Committee 
in the case of The Matter of a ial Reference from the Bahama Islands*, The first 
contention of Mr. Sinha therefore, fails. - 


The second point raised by the learned counsel does not appear to, us to have 
any real substance. The article in question is a scurrilous attack on the integrity 
and honesty of a judicial officer. Specific instances have been given where the 
officer is alleged to have taken bribes or behaved with impropricty to the litigants 
who did not satisfy his dishonest demands, If the allegations were true, obviously 
it would be to the benefit of the public to bring these matters into light. But if th 
were false, they cannot but undermine the confidence of the public in the adminis- 
tration of justice and bring judiciary into disrepute. The appellant, though he 
took sole responsibility regarding the publication of the article, was not in a position 
to substantiate by evidence any of the allegations made therein. He admitted that 
the statement was based on hearsay.. Rumours may have reached him from various 
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sourees, but before he published the article it was incumbent upon him as a reason— 
able man to attempt to verify the informations he received and ascertain, as far ashe ` 
could, whether the facts were true or mere concocted lies. He does not appear to- 
have made any endeavour in this direction: As the appellant did not act with 
reasonable care and caution, he cannot be said to have acted bona fids even if good 
faith can be held to be a defence at all in a proceeding for contempt. What is 
more, he did not express any regret for what he had done either in the Court or 
before us and his behaviour does not show the least trace of contrition. In 
these circumstances, we think that the appeal cannot succeed and must be dismissed.. 

Agent for Appellant: S. Subramanian. 

Agent for Respondent: P. A. Mehta. : f 

G.R./V. S. —— _ Appeal dismissed, 

[THE SUPREME OOURT OF INDIA.) i 
[Civil Appellate Jurisdiction.] 
Present :—S. Fazl ALI AND VIVIAN Boser, JJ. : 

The Ruby General Insurance Co., Limited .. Appellant * 


g. `~ 
Shri Pearey Lal Kumar and another .. Respondents. 


Arbitration Act (X , section under party where beth parties the 
arbitration claxse in Re Md are pi asp Arg pear big fe wept 


ah pete ko ral E to allow the petition under section 3g to be amended at the hearing 


-~ ` On appeal by special leave from the Ju t dated the roth April, 1951, of 
the High Court of Judicature for the State of Punjab at Simla (Kapur, J.) in Civil 
Revision No. 286 of 1950 arising out of Order, dated the 24th March, 1950, of the 
Court of Subordinate Judge, First Class, Delhi, in Application under section 38 of 
Indian Arbitration Act (X of 1940). 

Rattan Lal Chawla, Senior Advocate (K. N. Aggarwal, Advocate, with him) for 
Appellant. 

Som Nath Chopra, Advocate, for Respondent No. 1. 


Respondent No. 2 in person. 

The Judgment of the Court was delivered by 

Fazl.Ali, 7.—This is an appeal by special leave against the judgment of the 
Punjab High Court upholding the decision-of a subordinate judge of Delhi relating 
to a petition filed by the appellant-company under section 39 of the Indian Arbi- 
tration Act against the respondents. . 

The material facts are these, On the gand April, 1947, the appellant-company 
insured a car belonging to the first respondent and issued a policy which 
fully sets out the terms and conditions of the agreement relating to the insurance. 
The first ndent left his car in a garage at Lahore and came away to India 
on the gist July, 1947. Subsequently, he learned about the loss of his car, and 
sent a legal notice dated the 18th x T948, taro his advocate, Mr. A. R. 
Kapur to the Head Office of the company at tta, claiming a sum of Rs. 7,000 


* d. A, No. 163 of 1951. 25th February, 1952. 
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for the Joss of the car. On the roth April, 1948, Mr. Kapur received a 
letter from the Branch Manager of the company’s office at Amritsar asking 
for information regarding certain matters stated in the letter. This information 
appears to have been supplied on the goth April, 1948. On ths 26th May, 
1948, the company’s Branch Manager at Amritsar wrote to the first respon- 
dent repudiating the liability of the company for the loss of the car on the ground 
that the loss was ‘“‘due to communal riots which were going on in the whole of 
Punjab ’’ and was not covered by the agreement of insurance. A similar letter 
was written again by the Branch Manager on the grd July, 1948, to the first 
respondent, and another letter was written by one Mr. Rattan Lal Chawla repre- 
senting himself to be counsel for the company, to Mr. A. R. Kapur, on the rst 
August, 1948. On the 21st November, 1949, the first respondent wrote: a letter 
to the Branch Secretary of the company’s office at Calcutta, stating that his claim 
was valid and nominating Mr. T. C. Chopra, Assistant Manager, Lakshmi Insur- 
ance Company, Ltd., Delhi, as arbitrator on his behalf and requesting the com- 
pany to appoint another person as arbitrator on its behalf. Thereafter, the company 
presented an application on the 2gth December, 1949, in the Court of the 
Senior Sub-Judge, Delbi, under section 33 of the Indian Arbitration Act, 
against the first respondent and Mr. T. C. Chopra, the arbitrator, who is the second 
respondent in this appeal, praying for— $ 

(1) a declaration to the effect that the reference to arbitration and the appointment of res- 
pondent No. a as sole arbitrator was illegal ; 

(2) a declaration to the effect that if the respondent No. 2 made any award it would not be 

on the company; and 

(3) an injunction restraining the respondents Nos. 1 and 2 from taking any proceeding in the 
matter and the respondent No. 2 from making any award. 
Upon this petition, notice was issued to the respondents, and an injunction was 
issued directing them not to file any award till the date of th: next hearing, which 
was fixed for 31st January, 1950. On the 4th February, 1950, the first respondent 
wrote to the second respondent (the arbitrator) that since no arbitrator had been 
appointed by the company and since the company had refused to appomt any 
arbitrator, he (Mr. Chopra) was to act as the sole arbitrator. On the 6th February, 
$ 1950; Mr. Chopra wrotz to inform the Insurance Company that he had been appoint- 

sole arbitrator and asked the company to send the statement of its case and to 
produce all the evidence on the 14th February, 1950. On the 1oth February, 
1950, the msurance company filed a petition before the subordinate judge, Delhi, 
praying that the respondents be stopped from proceeding further in the matter, so 
that its application under section 33 may not become infructuous. On the 11th 
February, the subordinate judge issued notice to the respondents fixing the 17th 
February as the date of hearing and passed the following order : 

“ Moreover (till) the decision of this a lication the arbitrator should not ive or pronounce 
his award but ser continue the roced? one si - 

On the 14th February, 1950, the second respondent pronounced his award after 
making a note to the following effect :— 

“ Mr. G. R. Cho the counsel of the defendants, sent a telephonic m Cat I2 AM, i 
extension ul rpa Ia and according! yl waited foe hint and the platadityath his caoi 
also waited upto I P.. cbody tumnodup on Behalf af the defendants- T commenced the proceedings 
and took the statement of the plaintiff the documents that he had produced.” 

He made a further note at the end of the award to this effect :— E 

“ As after the giving of the award a notice was served upon me not to give the award, I have not 
sent acy formal letter to the parties informing them of the award and its costs,” 

On the 24th March, 1950, the subordinate judge passed an order on the company’s 
. application under section 33, dismissing it and holding that the terms of clause 7 
of the agreement ; : ; 

“ were comprehensive enough to include the points of disputes between th: parties now and 
as such are triable by the arbitrator ani not by the Court.” RN eS 


T] RUBY GENERAL INSURANCE OO. V. PEAREY LAL KUMAR (s.0.) (Fazl Ali, F.). 743 


The subordinate judge concluded Kis order by observing : 

“ I, therefore, bold that the reference to the arbitration of the differences is perfectly valid and 
tho points raised by the parties to this application with regard to the abandonment of claim and its 
becoming irrecoverable are to be decided by the arbitrator.” 

The judgment of the subordinate judge was upheld in revision by the Punjab High 
baler and the company has now preferred an appeal to this Court by special 
eave. 

The points that were urged on behalfof the appellant in this appeal are these :— 


(1) that the arbitration clause had ceased to be operative and the question 
as to the existence and validity of the arbitratior! agreement was triable by the Court 
under section 33 of the Arbitration Act and not by the arbitrator ; and 


(2) that the award was invalid and nct binding or the appellant, because 
it was pronounced in spite of the order of the Court dated the 11th February, 1950, 
directing the arbitrator not to pronounce his award. 


Clause 7 of the policy of insurance runs as follows :— 


“ All differences arising dut of this shall be referred to the decision of an arbitrator to be 
appointed in wrinng by the parties iv or if they cannot agree upon a single arbitrator, 
lecion ok two nihi 5 A 


It will be noticed that this clause provides among other things that if the com- 
pany disclaimed liability to the insured for any claim under the policy and such 
claim was not within twelve calendar months from the date of such disclaimer 
referred to arbitration, then the claim should be deemed to have been abandoned, 
and was not recoverable. The case of the company is that it disclaimed liability 
for the loss of the car on three successive occasions, namely, on the 26th May, 
1948, the 3rd July, 1948 and the ist August, 1948. ‘The first respondent however 
did not take any action in regard to the appointment of an arbitrator until the 
1st November, 1949, i.e., until more than 12 months after even the last disclaimer 
‘by the company. For thisreason, the claim put forward by the first respondent 
must be deemed to have been abandoned, and he cannot recover anything’ from 
the company. On the other hand, the case of the first respondent, which is set 
‘out in his affidavit dated the 17th Feb , 1950, is that there was never any 
valid disclaimer by the company of its liability. The position that he took up 
was that the Branch Manager of the company had, no authority to disclaim the 
liability, and it could have been disclaimed oniy by a resolution of the company. 
Now these being the respective contentions of the parties, the question is whether 
the point in dispute fell to be decided by the arbitrator or by the Court under sec- 
tion 33 of the Arbitration Act. Section 39 is to the following effect :— 


“ Any party to an arbitration agreement or -person claiming under him desi to challenge 
the existence or ity of an arbitration ent ar an award or to have the effect either deter- 
mined shall appiy to Court and the shall decide the question on affidavits : 

Provided that where the Court deems it just and expedient, it may set down the ion for 
Seng eee eine Ales nde poy pee aset anes er every aoe i as it may 


The question to be decided is whether the point on which the parties are in dispute 
is a difference “‘ arising out of the policy ’’ in terms of clause 7 ee The 
test for determining such a question has been laid down in a series of cases and is 
a simple one. The test is whether recourse to the contract by which the parties . 
are bound is necessary for the p se of determining the matter in dispute bet- 

ween them. If such recourse ate contract is necessary, then the matter, must 

come within the scope of the arbitrator’s jurisdiction. In the.present case,.both 
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the parties admit the contract and state that they are bound by it. Indeed, the ap- 
pellant-company, in order to make good its contention, is obliged to rely and does 
rely on that part of clause 7 of the policy which states that if the company should 
disclaim liability and the claim.be not referred to arbitration within 12 months 
of such disclaimer, the claim shall be deemed to have been abandoned. Evidently, 
the company cannot succeed without calling in aid this clause and relymg on it. 
Again, the first respondent does not say that he is not bound by the clause but 
states that the matter was referred to arbitration before any valid disclaimer was 
made. The position therefcre is that one pay relying upon the arbitration clause 
says that there has been a breach of its terms and the other party, also 
relying on that clause, says that thire has been no breach, but on the other hand, 
the requirements of that clause have been fulfilled. Thus, the point in dispute 
between the parties is one for the decision of which the appellant is compelled to 
invoke to his aid one of the terms of the insurance agreement. It is thus clear 
that the difference between the parties is a difference arising out of the policy and 
the arbitrator had jurisdiction to decide it, the parties having made him the scle 
judge of all differences arising out of the policy. 


A large number of cases were cited before us on behalf of the parties, but it i$ 
unnecessary to refer to them, since the question which arises in this appeal is a 
simple one ard is covered by the statement of law which is to be found ia the decision 
of this Court in A. M. Mair & Co. v. Gordhandass Sagarmull, and in a series of English - 
authorities, some of which only may be referred to. In Heyman v. Darwins, Ltd.?, 
the law on the subject has been very clearly stated in the following pasage :— 

“ An arbitration clause is a written imion, agreed to by the a to the contract, anc? 
like other written submissions to arbitration, must ciratrand acon lite to its language and in 
the light of thecircumstances in which it ia made. If the dispute is as to whether the contract which 
contains the clause has ever been entered into at all, that sue cannot go to arbitration under the 
clause, for the party who denies that‘he has ever entered into the contract is thereby denying that ho has 
ever joined in the submission. Similarly if one party to the alleged contract is contending thar‘it is 
void ab initio (because, for example, the ing of such a contract is illegal), the arbitration clause 
cannot operate, for on this view the clause is also void. z i 

If, however, the parties are at one in asserting that entered into a bi contract, but 
a difference has arisen between them as to whether there has a breach by-one side or the other, 
or as to whether circumstances have arisen which have discharged ono or both parties from further 

such differences should be regarded as differences which have aren ‘in respect of’, 
oc ‘with regard to,’ or ‘ under the contract ’, and an arbitration clause which uses these, or similar 
expressions, should be construed accordingly.” 

In Macaura v. Northern Assurance Co.?, the appellant had insured a large quantity 
of timber against fire and the greater part of the timber having been destroyed 
by fire, he sued the Insurance Company to recover the loss but the action was 
stayed and the matter was referred to arbitration in pursuance of the conditions 
contained in the policy. The arbitrator held’ that the claimant had no insurable 
interest in the goods insured and disallowed the claim. One of the points raised 
in the case was that the arbitrator had no jurisdiction to decide the matter, but that 
contention was rejected by Lord Sumner in these words :— 

“ The defendants do not repudiate the policy or dispute its validity as a contract ; on the contrary 

on it and say that to rts terms, express i are relieved from 
Hepat, oe se 2 Lae r ir Eg Pas ee es n alec to say that 
they assert the policy to be null and void.” 

In Stebbing v. Liverpool and London and Globe Insurance Company Limited*, 
to which reference was made by Lord Sumner, the policy of Insurance contained. 
a clause referring to the decision of an arbitrator ‘‘all difference arising out of this 
policy’’. It also contained a recital that the assured had made a proposal and 
declaration as the basis of the contract, and a clause to the effect that compliance 
with the conditions indorsed upon the policy. should be a condition precedent 
to any liability on the part of the insurers. One of the conditions provided that 





I. yes) S.C J. 1: 1950 S.QAR. 792 4 a a K.B. 433. 
Q. (1941) I E.R. 337, 343- 5. (1919) 1 K.B. 593. 
- 3 (1925) A.Q 619, 
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“ If the company were seeking to avoid the contract im the true sense they would have to rely 
fact inducing 


dnateriality of tha fact and its effect in inducing the contrari would have to be tried. In the present 
i ree i F : 


case the compeny are claiming the bencfi a claue in the contract when:they say that the partic 
have that the statements in question are material and that they induced the contract. If they 
in escaping liability, that is by reason of one of the clauses in the policy. In resisting the 

on its terms opinión, therefore, the 


a E eaten a trie a diee aramng onto policy.” 

The main contention put forward on behalf of the appellant is that the ` 
points in dispute fall outside the jurisdiction of the arbitrator, firstly because 
the existence of the arbitration agreement is challenged, and secondly because 
the sole object of the application under section 33 ofthe Arbitration Act is to 
have the effect of the arbitration agreement determined. In our opinion, neither 
of these objections is sound. How can it be held that the existence of the arbi- 
tration agreement is challenged, when both parties admit that the clause in the 
policy which contains that agreement binds them, It is neither party’s case 
that there is no arbitration agreement in the policy. On the other hand, both 
parties admit that such agreement exists, and each of them relies on it to 
support its case. It is true that the appellant contends that the arbitration 

ent has ceased to be applicable, but-that contention cannot be sustained 
without having recourse to the arbitration agreement. It is said that the 
agreement no longer subsists, but that is very different from saying that the agree- 
ment never existed or was void ab initio and theréfore is to be treated as non- 
existent. : 

Again, no question of determining the effect of the arbitration agreement 
arises, because there is no dispute between the parties as to what it means. The 
language of the arbitration clause is quite clear, and both parties construc it in 
the same way. The real question between them is whether the first respondent 
‘thas or has not complied with the conditions of the agreement. But this question 
does not turn on the effect of the agreement. This is the view which has sub- 
‘stantially been taken by the High Court, and in our opinion it is correct. 


The second point -urged before us is that the award is invalid, since it was 
made in spite of the court’s injunction directing the arbitrator not to pronounce 
any a . This point however does not, in our opinion, fall within the scope of 
this appeal. The application under section 33 of the Arbitration Act, which is 
the subject of this appeal, was filed before the award was pronounced. In that 
‘application, there is no reference to the award ; nor is there any reference to the 
_circumstances which are now stated to invalidate the award and which happened 
after the application was filed. The learned counsel for the appellant rade an 
application before us praying for the amendment of the petition under section 3g 
by introducing certain additional facts and adding a prayer for declaring the 
award to be invalid, but it was rejected by us. It should be stated that as early 
as the ae March, 1950, the subordinate judge in dismissing the appellant’s peti- 
tion under section 33, made the following observations :— 


ž re " the” of tie pni alion proccedingk ae pores the award 
Eara Sie award has now been filed in the Court of Mohinder sbg 1st Clam, 
i there is 


‘Delhi. o i the award can be filed there. In 
no r ade the ward, which exists, I do not think it proper to decide the question of 
mho validity of the sward.” . 


7456 - THE MADRAS LAW JOURNAL REPORTS. [1952 


In our opinioon, the subordinate judge correctly indicated the course which it was 
open to the appellant in law to adopt for the purpose of questioning the validity 
of the award, but nof having taken that course and not having made any appli- 
cation in the courts below for erasading the petition under section 33, the com- 
pany cannot ask this court to go into the validity of the award by widening the 
scope of the original petition. . This court is always in favour of shortening liti- 
gation, but it would be a very unusual step to allow the petition under section 33. 
to be amended now and to decide a question involving investigation of facts without 
having the benefit of the judgments of the courts below. ‘ 


In the result, the appeal fails and is dismissed with costs. 
Agent for Appellant : Ganpat Rai. 
Agent for Respondent No.1: S. D. Sekhri. 
G.R./V.S. f — ` Appeal dismissed. 
[THE SUPREME OOURT OF INDIA.] 
[Civil Appellate Jurisdiction. ] 
Present :—MEHROHAND Manayjan, B. K. MUKHERJEA AND VIVIAN Bos, JJ. 


Mummareddi Nagi Reddi & others .. Appellants* 

U. 
Pitti Durairaja Naidu & others .. Respondents. 
ee ae ‘Reversener’s suit questromeng widow's alienations 


The basic principle upon which the doctrine of surrender rests is that it is the complete self-cfface- 
ment by the widow or the withdrawal of her life-estate which opens the estate of the deceased huaband 
to his next heirs at that date. It follows that no surrender and consequent acceleration of estate can 
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As in a reversioner’s suit for of possession of alicnated it i t 
that the transfer should be set aside before any decebe Pe aa Gaede ae 
unlawful 


against the alience from the date of the widow's death. “There i rule of law meme profits 
can be allowed in a case where the alienation cannot be described as absolutely youl. > 


On appeal against the judgment and decree dated the rath January, .1 of 
the High Court of Judicature at Madras as C.J. and Saanaa yana wep} 
in Appeal No. 167 of 1945 arising out of Decree dated the 17th August, 1942, of 
the Subordinate Judge at Nellore in O.S. No. 3 of 1940. 


` K. Rajah Aiyar, Senior Advocate (R. Ganapahti Aiyar, Advocate, with him) for 
Appellants. 


B. Somayya, Senior Advocate (M. Krishna Rao, Advocate, with him) for Res- . 
pondents. ; 


—Řn ON 


*Civil Appeal No. 51 of 1950. Sth May, roar. 
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The Judgment.of the Court was delivered by 
Mukherjea, 7.—This appeal is directed against an appellate judgment ofa . 
Division Bench of the Madras High Court dated the 12th January, 1948, 
reversing in part, a decision of the Subordinate Judge of Nellore passed in O. S. 
No. 3 of 1940. i ; $ 
To appreciate the material facts of the case ard the controversy that now 
centres between the parties, it would be convenient to refer to a short genealogy 
which is given below :— 
Udatha Narayanappe 
=Chanchamma (d. 1933) 
Venkata Narasamma (d. 1926) 
= Pitti each (d. 1914) 


`- ; Venkatadri—Rajakantamma 


| 
Durairaja Rapai Krishnababulu 
PIF. 1 -2 Pit. 3 PIF. 4 


The properties in dispute which are described in schedule A to the plaint 
admittedly belo to one Narayanappa who was.the father of the paternak 
ine of the plaintiffs. Narayanappa died intestate sometime before 1 

ving him surviving his wife Chanchamma and a daughter named Venkata 
Narasamma. Narasamma was married to one Pitti Rangayya and they had a 
son named Venkatadri, who was the father of the plaintiffs. Chanchamma died 
in March, 1939, and the plaintiffs aver that they being the heritable bandhus of 
Narayanappa as the daughter’s son’s sons of the latter and there being no nearer 
heir in existence, they became entitled to all the Popata left by Narayanappa. 
on the death of his widow. It appears that on 22nd February, 1894, Chanchamma. 
executed, what has been described as a deed of release, in favour of her daughter. 
Narasamma and her son-in-law Pitti Rangayya, under which the entire estate of 
Narayanappa came into the possession of the latter. After the execution of this 
document, the daughter and son-in-law of Chanchamma began to deal with the 
properties left by Narayanappa as their own and entered into. various transactions 
on that footing. Pitti Rangayya died in 1914 and. Narasamma followed him in 
1926. There are six items of propérty comprised in schedule A to the plaint. Of 
thése items 4 and 5, were sold by Venkata Narasamma along with her son, the 
father of the plaintiffs, on gth July, 1922, to the 5th defendant and the father of 
defendants 6 9 for a sum of Rs. 6,500. Again, on 26th October, 1929, when both: 
Narasamma and the plaintiff’s father were dead, item 1 of schedule A was sold 
by the mother of the plaintiffs as their guardian to the 1st defendant for a cor- 
sideration of Rs. 33,000. Defendants 2 and g are the undivided sons cf the rst. 
defendant. There are other transfers in favour of other defendants in the suit but 
they are not the subject-matter of the appeal before us. 

` The plaintiffs’ allegations in substance are that these alienations are not 
pane on them as the so-called deed of release executed by the widow could not 
and did not operate as a deed of surrender and any transfer effected on the 
tea of this deed by Venkata Narasamma or her son, Venkatadri, or even on 

alf of the plaintiffs by their mother as guardian, could not be operative after 
the death of the widow. As these transfers were made during the lifetime of 
Chanchamma and without any legal necessity, the plaintiffs as actual reversioners 
were not bound by them and they are entitled to recover possession of the pro 
ties by evicting the transferees. It was for the recovery of pcssession of 
properties that the present suit was brought and there was a claim for mesne 
profits as well from the date of the widow’s death to the date of delivery of 
possession. 

The defence of the defendants who are interested in the properties men, 

tioned above, were really of a three-fold character, It was contended in the 
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first place that the plaintiffs were not the nekt reversicnaty heirs of Narayanappa 
-and consequently were not entitled to succeed to the estate of the latter on the 
death of the widow. The second contention was that the deed of release operated 
-as a surrender of the widow’s cstate in favour of the daughter who was the next 
revérsioner and although by such a surrender the daughter could get only a limited 
-estate which she would have been entitled tc on the death of the widow, yet 
:as the daughter died in 1926, the present suit which was instituted more than 12 
-years after the date of death, was barred by limitation. The third plea was that in 
any event, these alienations could not stand as they were-not justified by any 


legal necessity. 


The learned Subordinate Judge who heard the suit decided it adversely 
‘to the plaintiffs. It was held first of all that though the plaintiffs were the 
heritable bandhus of Narayanappa, the evidence adduced by them,- fell short of 
establishing that there were no agnatic relations or nearer heir in existence. A8 
regards the document of release (Exhibit P-6) executed by the widow in favour of 
her daughter and son-in-law, the Subordinaté Judge came to the conclusion that 
the deed operated as a surrender of the widow’s estate and as the daughter died 
in 1926, the plaintiffs’ suit was barred by limitation. On the question of legal 
necessity, the finding recorded by the Subordinate Judge-was that the salé-deed 
(Exhibit D-1) executed in favour of the rst defendant was supported by legal neces-~ 
-sity in the extent of Rs. 5,061 and odd annas and that the other document under 
which defendants 5 to g claimed title was not binding on the estate at all, ‘In 
the result, the plaintiffs’ suit was dismissed in its entirety. : 

- Against this decision, the plaintiffs took an appeal to the High Court of 
“Madras and the appeal was heard by a Division Bench consisting of Gentle, C.J. 
.and Satyanarayana Rao, J. The learned Ju allowed the appeal in regard to 
the items of property mentioned above and reversed the decision of the trial 
Judge to that extent. It washeld that the plaintiffs were the nearest reversionary 
‘heirs of Narayanappa and that the deed of release did not operate as a surrender 
of the widow’s estate. The plaintiffs were given a decree for posséssion in respect 
of item ‘1 of the schedule poprie as against defendants 2 and 3 on condition of 
their depositing into Court the sum of Rs. 5,061, and odd annas, that being the 
amount of debt legally binding on the estate which was discharged out of the 
sale proceeds of the transfer, and there was a further direction to pay interest 
upon this amount at the rate of six per cent. per annum from certain specified 
dates up to the date of ing the deposit. It may.be noted here that the first 
defendant died after the trial Court’s decree and his interest passed by survivor- 
ship to defendants-2 and 3, who are his undivided sons. As against defendants 

to 9, there was an unconditional decree for reco of possession in respect of 
items 4 and 5 of schedule A. The plaintiffs were er given a decree for mesne 
profits, both past and future, commencing from the date of the widow’s death 
down to the date of delivery of possession, and the amount of mesne profits was 
directed to be ascertained in a separate proceeding under Order 20, rule ‘12 of. the 
Code of Civil Procedure. It is against this decision that the present appeal has 
‘been preferred by defendants 2, 3 and 5 to 9. T 


`~ Mr. Rajah Aiyar appearing for the appellants ‘did not seriously challenge-- 
the finding of the Hi Gourt a3 t the pleats being the nearest reves 
at the time of Chan "a death. He has assailed the propriety of the High 


Court’s decision substantially on two points. His first contention is that. the ‘deed 
of release (Exhibit P-6) executed by Chanchamma had the effect of a surrender 
of the widow’s estate in favour of her daughter and son-in-law and the daughter 
having died in 1926, the plaintiffs’ suit was barred by limitation. The second 
SAEN urged is that the High Court ahould not have given the plaintiffs a decree 
or mesne profits from the date of the widow’s dek Meme profits could at 
best have been allowed from the date of the institution cf the suit and.so far 
-as defendants 2 and 3 are corcerned against whom a conditional decree was given, 
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~mesne profits could be allowed only frem the time when the condition was 
mafulfilled by the plaintiffs, depositing the specified amount in Court. ° 

The first ae taken by the learned counsel for the appellants raises the 

uestion as to the legal effect of the document (Exhibit P-6), upon which the defen- 

ts mainly base their contention. The document is more than 50 years old 

and the language of it is not very clear or definite. It begins and ends by saying 

that it is a deed of release.» It says that as the executant is a woman unable to 

look after her worldly affairs and as the persons in whose favour the document is 

executed are the son-in-law and daughter of the executant, she has put the 

latter in possession of all her properties, movable and immovable. Then comes 
a description of the properties and after that the provisions run.as follows :— 

“ Therefore you shall yourself pay the quit rent, etc., payable herefor every year to the Govern- . 
ment and enjoy the same from your son to and so on hereditarily. For m 
lifetime you shall “pay for our maintenance expenses Re. g per year every year, before the moni 

years. 
The remaining clauses of the deed’ enjoin upon the recipients thereof the duty of 
realising all debts due’to the executant by other earls and also of paying all 
just debts due by her. It is stated finally that the lands are under an izara lease 
executed by the widow in favour of ore Narasimha Naidu which is due to expire 
by the end of 1346 Fasli and it would be for the daughter-and son-in-law to 
consider what they would dc with regard to the lease. A : 
There are no words of transfer used in. the deed, though the widow purports 

to endow her son-m-law and daughter with hereditary rights of enjoyments in 
the property. The document is described as a release and is stamped as such. 
Apparently it comprises all the properties which the widow had, and in a sense 
the document indicates an mtention on the part of the lady to give up all connec- 
tion with’ business affairs. Prima facie these facts lend support to the story of 
surrender. It is not and cannot be disputed that there can be a surrender even 
when the next reversioner is a female heir herself who takes a limited interest in 
the property, though such surrender cannot give her a larger interest than she 
would get as an heir under the law of inheritance. The whole difficulty in this 
case, however, is created by the fact that the widow purports to exercise her right 
of relinquishment of her husband’s estate in favour of two persons, one of whom 
is a next heir but the other, though related to her as son-in-law, is a complete 
stranger so far as rights of inheritance are concerned, and there can be no doubt 
that she intended that her husband’s estate should go to the son-in-law jointly 
with her own daughter. i : 3 

- The doctrine of surrender or relinquishment by the widow of her interest in 
the husband’s estate which has the effect of accelerating the inheritance in favour of 
the next heir of her husband is now a well-settled doctrine of Hindu Law which 
has been established by a long series of judicial decisions. Though the judicial 
pronouncements cannot be said to be altogether uniform or consistent, yet there 
can be no doubt as the basic principle upon which the doctrine rests, 
namely that it is the self-effacement by the widow or the withdrawal of her life 
estate which opens the estate of the deceased husband, to his next heirs at that 
date. ‘‘It must be remembered’, thus observed the Judicial Committee in 
Vytla Sitanna v. Marivada’ : 


“ that the basis of the doctrine is the effacement of the widow's estate and not the ex fects transfer 
‘by which such effacement is t about. The result merely is that the next heir of the husband 
steps into the succession in the "s place.” 


This effacement may be effected by an proces and it is not necessary that any 
i i there should be a 


ona fide and total renunciation of the widow’s right to hold the property and the 
(Vide Rangaswami Gounden v. Nackiappa Goundsn*.) It would be clear from the 





e (1 67 M.L.J. 20 : L-R. 61 IA. goo «Qe (1918) 36 M.L.J. : LR 46 T.A..72: 
ace r fey 57 Mad. 749 (P.C.). | t LL.R. 4a Mad. 523 4 a, i 3 
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principle underlying the doctrine of surrender that no surrender and consequent 
acceleration of estate can possibly be made in favour of anybody except the next heir 
of the husband. It is true that no acceptance or act of consent on the part of the 
reversioner is necessary in order that the estate might vest in him; vesting takes 
place under pe of law. But it is not possible for the widow to say that she is 
withdrawing herself from her husband’s estate in order that it might vest in 
somebody other than the next heir of the husband. In favour of a stranger there 
can be an act of transfer but not one of renunciation. The position is not materi- 
ally altered if, as has happened in the present case, the surrender is made in 
favour of the next heir with whom a stranger is associated and the widow pur- 
ports to relinquish the estate in order that it might yest in both of them. So far 
as the next heir is concerned, there cannot be in such a case a surrender of the 
totality of interest. which the widow had, for she actually directs that a portion of 
it should be held or enjoyed by somebody else other than the husband’s heir. As 
regards the stranger, there can be no question of renunciation, the trapsaction at 
the most may be evidence of an intention to confer a bounty on him, though such 
intention is not clothed in proper legal form. 


Mr. Rajah Aiyar made a strenuous attempt to induce us to hold that the 
document is a composite document combining really two separate transactions, 
one, an act of surrender by the widow of the entire estate in favour of her daughter 
and the other a transfer of a portion of the interest which ‘thus vested in the 
daughter in favour of her husband. If the document could be read and inter- 
preted that way, obviously the decision should be in favour of the appellants ; 
but, in our opinion, there seem to be difficulties and those of an insuperable 
character in the way of construing the document being interpreted as such. Nei- 
ther in form nor in substance does the document purport to be a relinquishment 
of the entire widow’s estate in favour of the daughter alone, nor is there any indi- 
cation that the interest intended to be given to the son-in-law was being received 
by him by way of transfer from the daughter. The document is not one executed by 
the widow and her daughter jointly in favour of the son-in-law containing a reci- 
tal of relinquishment of the estate by the widow in favour of the daughter and 
transferring a portion of the same to the son-in-law. The daughter does not 
figure as an executant of the deed nor even as an attesting witness. She is the 
recipient of the deed along with her husband and it is impossible.to spell out of 
the document either that she received the entire estate on renunciation by her 
mother or transferred or even consented to transfer a portion of it to her 
husband. ya 


Mr. Aiyar in support of his contention placed great reliance upon the prin- 
ciple enunciated in the Full Bench decision of the Calcutta High Court in Noboki- 
shore v. Harinath1, which was impliedly accepted by the Judicial Committee in 
Rangaswami Goundsn v. Nachiappa Gounden*. It was held by the Calcutta High 
Court in a number of cases which were reviewed and affirmed in Nobokishore v. 
Harinath1, that a widow is entitled to sell or transfer the entire estate of her husband 
without any necessity but -with the consent of the next reversioner so as to bar the 
rights of the actual reversioner at the time of her death. This was explained by the 
Judicial Committee as an extension of the principle of surrender in Rangaswams 
Gounden v. Nachiappa Gounden® : 

“ The surrender, once exercised,” observed their Lordships, ‘‘ in favour of the nearest reversioner 
or reversioners, the estate became his or theirs, and it was an obvious extension of the doctrine to hald 
that inasmuch as he or they were im title to convey to a third party, it came to the same thing if 
the conveyance was made by the widow with his or their consent.” 

This was decided to be possible by Nobokishore’s case already cited. The judgment 
went upon the principle of surrender, and it might do so for the surrender there 





I. (1 LLR. 10 Cal. 1102 (F.B.). I,L.R. 42 Mad O.). 
a {cord 96 MLJ. 4931 LR.46LA.72: °? 4 523 (P.9.) 
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was of the wholes estats ; but it is worthy of notice that the order of reference showed 
that the alienation was ostensibly on the ground of necessity so that it might have 
been supported on the grounds to be mentioned under the second head above 
set forth. é i 

It would be quite consistent with established principles of law if the widow 
relinquishes her interest in the husband’s estate-and the reversioner in whom the 
estate vests transfers the estate cither in whole or in part to another person. If 
the transfer is of the entire estate, the two transactions may be combined in one 
document and the widow and the reversioner might jointly transfer the whole - 
estate to a stranger but the implication in such cases must always be that the 
alienee derives his title from the reversioner and not the widow. The extension 
of this doctrine in the class of cases of which Nobokishore v. Harinath', may be taken 
as the type, seems to be rather far-fetched and somewhat anomalous. In these 
cases the effect of the immediate reversioner’s giving consent to the alienation of 
the wholé estate by the widow to a stranger has been held to import a double fiction ; 
the’ first is the fiction of a surrender by thé widow in favour of the consenting 
reversioner and the second is -the fiction of a transfer by the latter to the alienee, 
although both fictions are contrary tc the actual facts. It is difficult to say in 
the first place why a surrender should be presumed at all when the widow gives the 
property directly to the stranger and not to the reversioner. Even if this position 
is assumed, then also the question arises as to how the consent of a party can take 
the place of a conveyance which is requisite for the purpose of vesting title in a 
transferee. -A consent merely binds the consenting party or anybody else who 
derives bis title from him. If the actual reversioner at the date of the widow’s 
death is the same person who gave his consent, obviously he can be precluded 
from challenging the transfer ; but if the actual reversioner is a different person, 
there secms to be no justification for holding that he would be bound by the 
consent expressed by a person who had nothing but a chance of succession at 
that time and which chance did not materialize at all. (Ses Observations of 
Mahajan, J., in Ali Mohammad v. Mst. Mughlani*.) Sir Richard Garth, C.J., in his 
judgment in Nobokishors v. Harinath1, exp considerable doubt as to the 
propriety of the view which would make a sale by the widow with the consent 
of her reversioner stand on the same footing as an actual renunciation. But in 
view of a series of previous decisions of the Court he was constrained to accept 
that view as correct. . : 


It may be necessary for this Court at some time or other to reconsider the 
whole law on this subject. It seems probable that the Privy Council did not 
subject the decision in Nobokishore’s caset to a critical examination from the 
point of view of the doctrine of surrender, as the transfer in that case was upheld 
on the ground of legal necessity as well. For the purpose of the present case 
we will proceed on the assumption that the law laid down in Nobokishore’s casa? 
is correct. But the doctrine should certainly not be extended any further. As 
was felicitously expressed by Sir Lawrence Jenkins, ý 

“ The road to the decision in Nebakishors’s cas! was not without its difficulties but the learned 
Judges felt it had to be travelled that titles might be quieted. But it is settled that there should be 
no extension of this Bengal doctrine.” ji g 
(Per Jenkins, C.J., in Debi Prosad v. Golap Bhagat”). = 

The present case obviously does not ‘come within the purview of the 
doctrine laid down in Nobokishore v. Harinath1, which presupposes an alienation 
of the entire property in favour of a stranger to which the immediate reversioner 
was a consenting party. Here it cannot be said that the entire interest was trans- 
ferred to the son-in-law of the widow with the consent of her daughter. The 
interest transferred was a fraction of the interest held by the widow and strictly 
speaking, there was no consent expressed by the daughter. She was a sort of a 





1. (1884) I.L.R. ro Cal. 1102 (F.B.). . (0o18) I Cal: a aa 
R. CER dS Lab. 10o at 168 (EB). 3- (1918) ee 7I t 75r (F. ) 
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co-assignee with her husband. Mr. Aiyar contends that her consent was implied 
by her accepting the deed and joming in several subsequent transactions on the 
basis of the same, and once this consent is established we can import the fiction 
of surrender in her favour of the entire estate, and if that fiction could be invoked 
it would be only a logical extension of the principle in Nobokishore’s case? to hold 
that a part transfer in favour of a stranger could also be validated on the theory 
of surrender. We are unable to accept this chain of reasoning as sound. As 
stated above, it would be most improper to extend the doctrine in Nobokishore’s 
case! which is not itself based on sound legal principles to what Mr. Aiyar calls, 
its logical consequence. We cannot invoke the fiction of surrender in a case like 
this when the renunciation, if any, was of a part of the estate; and the attempt 
to validate a part alienation by the widow in favour of a stranger on the basis of the 
doctrine of surrender, simply because the reversioner has impliedly assented to it is, 
in our opinion, absolutely unwarranted. 


It remains to notice a few decisions of the Calcutta and Bombay High Courts 
upon which Mr. Rajah Atyar relies in support of his contention. The cas¢ of 
Abhay Padha v. Ramkinkar*, decided by a Division Bench of the Calcutta High Court 
seems to be very similar in its facts to the present case, and prima facie it is in favour 
of the appellants. There a Hindu widow executed a ‘nadabi patra’ or deed of 
release in favour of her husband’s brother who was the nearest reversioner and 
three sons of a predeceased brother of her husband. After the death of the widow 
the husband’s brother instituted a suit for recovery of possession of the entire pro- 
perty denying the rights of his-nephews under the deed executed by the uation 
The suit was dismissed by both the courts below and this decision was affirmed in 
second appeal by the High Court. The point was definitely raised before the High 
Court that the transaction could not be upheld on the footing of surrender as it 
was partly surrender in favour of the next heir and partly an alienation m favour 
of certain remoter heirs. This point was disposed of by Cumming, J., who delivered 
the judgment, in the following manner :— 

“ I do not think that there is much substance in this contention. It is a question more of form 

than of substance. If the widow had surrendered the whole estate to the reversioner and the revernioner 
had at the same moment made a transfer of his estate to his nephews nothing could be said against 
the transaction, and this is what in effect has been done by the present document.” 
We do not know what the contents of the document in the case actually were, nor 
whether the husband’s brother joined in the execution of the document. Be that 
what it may, we cannot for the reasons already discussed accept the view that a 
transfer made by a widow of her entire estate in favour of the nearest reversioner 
and an outsider jointly would operate as a surrender of the whole estate to the 
immediate reversioner and a transfer of a half share in it to the stranger. This, 
of course, is subject to any rule of estoppel that may on proper materials be urged 
against the presumptive reversioner. This is precisely the view that has been 
taken by the Allahabad High Court in Mt. Jagrani v. Gaya®, and, in our opinion, 
this is the correct view to take. 


The learned counsel for the appellants has in this connection referred us to 
two decided authorities of the Bombay High Court. The first is the case of Yesh- 
wanta v. Antu‘, where the widow together with her daughter who was the immediate 
heir executed a deed of gift of the entire estate in favour of a stranger who was the 
husband of a predeceased daughter. It was held that the transaction was valid 
on the basis of the doctrine of surrender. It is quite clear that this case comes 
directly within the purview of the principle enunciated in Nobokishore’s! case, and 
there are two material facts which distinguish it from the case before us. In the 
first place, the eee ee with the widow in making the transfer in favour 
ofa stranger and secondly, the transfer to the stranger was of the entireestate. There 
can be no difficulty in construing such a transaction as a valid act of surrender. 


ee a ge ae 
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Of the other case which is to be found reported in Bala Dhondi v. Baya’, the 
facts are somewhat similar to those in the present case, but the actual decision does 
not assist the appellants. There a Hindu widow made a gift of the entire estate 
of her husband in favour of. her daughter and her husband jointly, the daughter 
being the next heir at that time. The lower appellate court held that the gift 
was a valid surrender, but this decision was reversed by the High Court on appeal 
and it was held that the transaction was not valid in law inasmuch as it was not a 
gift in favour of the daughter alone but im favour of her son-in-law as well who 
was to take jointly with the daughter. It was further held that the daughter being 
a minor, was not competent to consent to the gift in favour of her husband. It is 
true that there is no question of minority in the present case, but the decision cer- 
tainly is no authority on the point which we are called upon to decide. In our 
opinion the view taken by the High Court in regard to the effect of the docu- 
ment (exhibit P-6) is the correct one and the first contention raised by Mr. Rajah’ 
Aiyar should therefore fail. l 


We now come to the other point which relates to the question of meme profits. 
Mr. Aiyar’s main contention under this head is that as an alienation by the widow 
is not void but only voidable and the reversioner can avoid it by choosing to insti- 
tute a suit, the possession of the alience could not be held to be unlawful before that 
date and consequently no meme profits should have been allowed for the period 
prior to the institution of the suit. The other branch of his contention is t in 
respect of pro No. 1 of the schedule there was only a conditional decree passed 

inst defendants 2 and 3 and so long as the condition is not fulfilled by the plain-- 

iffs depositing the required amount in court, the plaintiffs’ right to take possession 

does not accrue and consequently no mesne profits can be allowed to them. In 
arpe of this contention, reliance has been placed upon the decision of the Allaha- 

High Court in Banwarilal v. Mahesh}. - 

As the first branch of the contention, it may be pointed gut that prior 
to the decision of the Judicial Committee in Bijoya Gopal v. Krishna Mahishi? there 
was some misconception regarding the legal position of an alienee of a property 
from a Hindu widow vis-a-vis the reversioner, upon the death of the widow It 
was held in an earlier case by the Judicial Committee that an alienation by the 
widow was not void but voidable and the reversioner might elect to assent to it 
and treat it as valid. It did not absolutely come to an end at the death of the 
widow. On the strength of this decision, it was held by the Calcutta High Court 
in Bijoy Gopal v. Krishna Makishi® that it was necessary for a reversioner 
to have the alienation set aside before he could recover possession of the widow’s 
property and the period of limitation for a suit to set aside such an alienation was 
that prescribed by Article g1 of the Indian Limitation Act. On appéal to the 

ivy Council, it was pointed out by their Lordships that this view was based on 
a misconception and bey lained in what sense a transfer by a Hindu widow 
was not void but voidable. ` It was said that the alienation by a Hindu widow does 
not become ipso facto void as soon as the widow dies ; for, if that were so, it could 
not have been ratified by the reversioners atall. The alienation though not abso- 
lutely zod E pra facte voidable at the election of the reverent heir. He 

y, if he thinks fit, affirm it or he may at his pleasure treat it as a n ity without 
the intervention of any Court and he can show his election to do the latter by com- 
mencing an action te recover possession of the property. ‘There is in fact nothing 
for the court either to set ad or cancel as a condition.precedent to the right of 
action of the reversion heir. A reversioner’s suit for recovery of possession . 
of the property alienated by a widow, it is well settled, is governed by Article 141 
of the Lim itation Act, and as it is not necessary, that the transfer should be set aside 
before any decree for possession is made, all that is necessary is that the reversioner 
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should file a suit for possession within 12 years from the death of the widow and a 
decree passed in such a suit must be on the basis that the possession of the transfereé 
was unlawful ever since the widow died. This being the position, we think that 
it is quite proper to allow the reversioner mesne profits against the alience from 
the date of the widow’s death. There is no rule of law that no meme profits can be 
allowed in a case where the alienation cannot be described as SPE] void. 
The decisions of the Judicial Committee in Bhagwat Dayal v: Debi Dayal! and Satgur 
Prasad v. Har Narain Das? may be cited as illustrations where mesne profits were 
allowed in transactions which were only voidable. We think further that there 
is a difference between the alienee of a widow and the transferee of joint propert 
from a Mitakshara father. A son of a Mitakshara father is bound to set aside an 
alienation made by the father within the period laid down in Article 125 of the 
Indian Limitation Act and it is only on the alienation being set aside that he is 
‘entitled to recover possession of the property. The High Court, in our opinion, 
was perfectly right in holding that the decision in Banwarilal v. Mahesh? which 
related to a suit instituted by a son against an alience of the father under the Mitak- 
shara law does not apply to the facts of the present case. It is true that as regards 
defendants 2 and g the decree isa pon didonsl ase: and the plaintiff cannot recover 
Possession unless he pays a certain amount of money to the extent of which the 
widow’s estate has been held to be benefited, but the High Court has very properly 
allowed interest upon this amount to the alienee while making the latter liable 
for the mesne profits. 


The result is that in our opinion, the decision of the High Court cannot be 
assailed on cither of these two points and the appeal therefore fails and is dismissed 
with costs. 

Agent for Appellants: M. S. K. Aipangar. 

Agent for Respondents: M. S. K. Sastri. 

G.R./V.S. - — Appeal dismissed. 
[THE SUPREME OOURT OF INDIA] 
(Criminal Appellate Jurisdiction. ] 
Present :—S. FazL Aur, B. K. MUKHERJEA AND VIVIAN Bose, JJ. 
Kashmira Singh : .. Appellant* 
U 


The State of Madhya Pradesh .. Respondents. 


Confession—Confersion of co-accused—Naiure and uss of —Principles governing. 

The confession of a co-accused is not evidence in the ordinary sense of the term as it does not 
come within the definition of “ evidence ” contained in section g of the Evidence Act. As regards 
the question whether and in what manner it can be used in support of other evidence, the pro 
way toa is, first, to marshall the evidence against the accused excludi the contealina alo- 

er from consideration and see whether, if it is belisced, a conviction safely be based on 
t. If it is capable of belief independently of confession, then of course’ it is not necessary to call 
the confession in ald. Bit in cases where the Judge is not prepared to act on the other evidence as it 
stands even if belted, it would be icti in ai 


ee aa of ee oe enna wold not bo prepared to accept. as 
corrobaration of accomplices approvers, a being naturally an accomplice 
there is the danger of usi of one accomplice to corroborate another. Th danger 


; dictate the same rule of caution in the case of a witness who though notan accomplice 
i regarded by the Judge as having no greater probative value. But all these are only rules of pru- 
dence. So far as i 
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in law be used to carroborate another though it ought not to be so used save’in exceptional circum 
stances and for reasons disclosed, 1 : , ' 

It is not desirable to call as a witness a Magistrate who has recorded a confession. Nazır Akmed 
v. Kiag Emperor, (1936) 71 M.L.J. 476: L.R. 63 LA. 972 P.Q). 

Ap by Special Leave from the Judgment and Order, dated the 8th June, 
1951, of the High Court of Judicature at Nagpur (Hemeon and Rao, .) in Criminal 
Appeal No. 297 of 1950, arising out of the Judgment and Order dated the 11th 
September, 1950, of the Court of the Additional Sessions Judge of Bhandara in 
Sessions Trial No. 25 of 1950. : 


Bakshi Tsk Ghand, Senior Advocate (Gopal Singh Advocate with him) for 
Appellant. 
S. K. Kapoor, Advocate for Respondent. 


The Judgment of the Court was delivered by 

Bose, 7—The appellant Kashmira Singh has been convicted of the murder of 
one Ramesh, a boy aged five, and has been sentenced to death. He was 
granted special leave to appeal. Three other persons were tried along with him. 
They-were his brother Gurudayalsingh, his nephew Pritipalsingh (son of Guru- 
dayal), a boy of eleven, and one Gurubachansingh. Gurudayal and Pritipal have 
been acquitted. Gurubachansingh confessed and was convicted.. He was also 
sentenced to death. He has not appealed here. ar 


The murder was a particularly cruel and revolting one and for that reason it 
will be necessary to examine the evidence with more than ordinary care lest the 
shocking nature of the crime induce an instinctive reaction against a dispassionate 
judicial scrutiny of the facts and law. 

The prosecution case is this. The deceased Ramesh was the son of P. W. 48 
L.P. Tiwari who was the Food Officer at Gondia at the relevant date. The appel- 
lant Kashmira Singh was an Assistant Food Procurement Inspector there. On 
the 1st of July, 1949, Tiwari found the appellant and Harbilas (P.W. 31) getti 
rice polished at a certain rice mill. At that date the polishing of rice was prohibi 
by a State law. Tiwariaccordingly reported the matter to the Deputy Commissioner 
of Bhandara: He suspended the appellant and later his services were terminated 
by an order of the State Government with effect from the 7th of July. The orders 
were communicated on the 17th of November, This embittered the appellant 
who on at least two occasions was heard to express a determination to be revenged. 


In pursuance of this determination he got into touch with the confessing accused 
Gurubachansing and enlisted his services for murdering the boy Ramesh. 


. On the 26th of December, 1949, festivities and religious ceremonies were in 
progress all day in the Sikh Gurudwara at Gondia. The Ramesh was there in 
the morning and from there was enticed to the house of the appellant’s brother 
Gurudayalsingh and was done to death in a shocki revolting ion by the ap- 
pellant, with the active assistance of Gurubachansingh, in the middle of the day at 
about 12 or 12-30. - The body was.then tied up in a gunny bag and rolled up ina 
roll of bedding and allowed to lie in Gurudayal’s house till about 7 P.M. - 


At 7 P.u. the body, wrapped as above, was. carried by Gurubachan on his 
head to a chowkidar’s hut near the Sikh Gurudwara. The appellant accom anied 
him. The map, exhibit P-18-A, shows that the distance along the route indicated 
was about half a mile to three quarters of a mile. It was left there till about mid- 
night. 

` Shortly before midnight the appellant and Gurubachan engaged the services 
of a rickshaw coolie Shambhu alias Sannatrao, P.W. 14. They took him to the 
chowkidar’s hut, recovered the bundle of bedding and went in the rickshaw to a 
well which appears from the map, exhibit P-18-A, to be about half a mile distant. 
There the body was thrown into the well. That in briefis the prosecution case. 
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- Gurybachan’s confession has played an important part in implicating the 
appellant, and the question at once arises how far and in. at way the confession of 
an accused person can be used against a co-accused ? It is evident that it is not 
evidence in the ordinary sense-of the term because, as the. Privy Council say in 
Bhuboni Sahu v. The King}. i sia 5 

z “Tt docs not indeed come within the . definition of-‘evidence’” contained in section g of the 
ogee is It is not required to be given on oath, nor in the presence of the accused, and it cannot 

tested cros#-cxamination. 


Their Lordships also point out that it is 
“ obviously evidence of a very weak typ . . ... It is a much weaker type af evidence 


remarks it would be pointless to cover the same ground, but we feel it is necessary 
to expound this further as misapprehension still exists. The question is, in what way 
can it be used in support of other evidence ? Can it be used to fill in missing gaps? 
Can it be used to corroborate an accomplice or, as in the present case, a witness 
who, though not an accomplice, is placed in the same category regarding credibility 
because the Judge refuses to believe him except in so far as he is corroborated ? 


In our opinion, the matter was put succinctly by Sir Lawrence Jenkins in 
Emperor v. Lalit Mohan Chuckerbutty® where he said that such a confession can only 
be used to “ lend assurance to other evidence against a co-accused ” or, to put it in 
another way as Reilly, J. did in In re Periyaswami Moopan?— ; 


provision 
sufficient, if believed, to his conviction, then the kind of confession described in section 
may be thrown into the sale as an additional reason for belie Coos a 
- Translating these observations into concrete terms they come to this, Lhe 
proper way to approach a case of this kind is, first, to marshall the evidence against 
the accused excluding the confession altogether from consideration and see whether, 
if it is believed, a conviction could safely be based on it. If it is capable of belief 
independently of the confession, then of course it is not necessary to call the con- 
fession in aid. But cases may arise where the Judge is not prepared to act on the 
other evidence as it stands even though, if believed, it would be sufficient to sustain a 
conviction. In such an event the Judge may call in aid the confession and use it to 
lend assurance to the other evidence and thus fortify. himself in believing what with» 
out the aid of the confession le would not-be prepared to accept. f 


Then, as regards its use in the corroboration of accomplices and approvers. A 
co-accused who confesses is na an accomplice and the danger of using the 
testimony of one accomplice to corroborate another, has repeatedly been pomited 
out. The danger is in no way lessened when the “ evidence is not on oath and can- 
not be tested by cross-examination. Prudence will dictate the same rule of caution 
in the case of a witness who though not an accomplice is ed by the judge as 
having no greater probative value. But all these are only rules of prudence. So far 
as the law is concerned, a conviction can be based on the uncorroborated testimony 
of an accomplice poe the Judge has the rule of caution, which experience dic- 
tates, in mind and gives reasons why he thinks it would be safe in a given case to 
disregard it. Two of us had occasion to examine this recently in Rameshwar v. The 
State of Rajasthan‘, It follows that the testimony of an accomplice can in law be 
used to corroborate another though it ought not to be-so used save in exce tional 
circumstances and for reasons diclosed. As the Privy Council observe in Bhuboni 
Sahu v. The King*— Í . 


(1949) 2 MLJ. 194: LR.76 LA. 147 4 Criminal No. 2 of 1951 : Since re- 
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“The tendency to include the innocent wi the gui ty is peculiarly prevalent in Indis, ss 
E E yer men cot D vey ical te cour fo git danger 
Bh lie Se tasieee i innocent wi c 
ite in insisting on Independent evidence which i implicates such accused .” H 

Turning now to-the facts of the present case. The evidence on which the pro- 
secution relies, apart from the confession, is this :-— et 
(1) ‘Previous association between Gurubachan and the appellant. 

` The only evidence about this is that of P.W. 23 Upasrao, a water carrier. He 

Tar of three meetings and is curiously definite about days of the week and times 

ough he did not know on what day of the week diwali fell nor could he give the 
names of anybody else he met on those occasions. However, for what it is worth, he 
says he saw them talking (1) three weeks before the murder, (2) on the 24th and (3) 
on the 25th. They spoke im Punjabi which he does not understand, but on the 
second occasion he heard them mention the name‘of Ramesh. Two of these meet- 
ings, namely the first and the third, tally with two of the only three meetings des- 
cribed in the confession. It is proved that the witness did not disclose these facts to 
the police but despite that the Sessions Judge believed him because of the confes- 
sion. The Hi urt appear to have disbelieved him, for in paragraph 97 of the 
judgment the ed Judges point out that he is contradicted by his own statement 
to the police. There his story was that the three brothers met and not Gurubachan, 
and the appellant. This evidence can therefore be disregarded and consequently - 
the confession cannot be used to prove previous association. : 


It was however that if it is proved that the appellant helped in dispos- 
ing of the body after the murder, then their previous association can be inferred 
because one would hardly seek the assistance ofa stranger for a task like that.’ That 
has some force but the weakness of that in this case lies on the fact that, according 
to the prosecution case as disclosed in the confession, Gurubachan was a stranger to 
Gondia. He had come there only six weeks before the murder and did not meet 
thé appellant till three weeks later and then only casually. Their second meeting, 
a casual, was on the 21st, that is, five days before the murder, and on that date 
the appellant is said to have disclosed his intention to this stranger whom he had 
only met once before. It is true this stranger knew the appellant’s brother, but 
how? The brother was a travelling ticket inspector on the railway and used to 
allow Gurubachan to travel without a ticket, presumably because he was also a 
Sikh. If probabilities are to be called in aid, the story disclosed in the confession 
has distinct weaknesses, particularly as Gurubachan’s assistance was wholly un- 
necessary. If the confession is true, there was a well thought out plot timed with 
the precision almost of a minor military operation. At a given moment the nep- 
hew Pritipal was to decoy the deceased away from his companions and isolate him. 
Then, after leading him several hundred yards down the road, hand him over to 
Gurubachan. Gurubachan was to take him down to point No. 6 on the map well 
over half a mile from the spot where he tookover from Pritipal. In the meanwhile 
the appellant was to walk another half mile at right angles to Gurubachan’s course 
to the point No. 15 to midge ba From there he was to cycle close on a mile to 
point No. 6 and meet Gurubd and the boy. Asthelearned High Court Judges 
who made a spot inspéction, point out, the route would lie through a crowded bazaar 
locality. From point No. 6 Gurubachan was to hand over the child to the appellant 
who was to cycle with him close on a mile to his brother Gurudayal’s quarters, point 
No. 16, through this same crowded bazaar. In the meanwhile, Guru was to 
walk back to his house (No. 17) and pick up a chisel and a piece of wire for the pur- 
pose of the murder and rejoin the appellant at Gurudayal’s house. As will be seen, 
the timing would have to be within fairly close tolerances. Then, at the murder 
itself, what assistance did Gurubachan give? Nothing which a grown man could not 
easily have accomplished himself on a small helpless victim of five. The appellant 
could haye accomplished all this as easily without the assistance of Gurubachan, 
and equally Gurubachan, a mere hired assassin, could have done it all himself with- 
out the appellant running the risk of drawing pointed attention to himself as having 
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some measure 
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been last seen in the company of the boy. We hold that previous association of a 
type which would induce two persons to associate together for the purposes of a 
murder is not established. ; i Sa 

(2) That ths deceased Ramesh was in ths Gurudwara about 9-30 or 10 in ths moming 
of the 26th, ; í 

This is not disputed. : , 

(3) That Kashmira Singh who had gone to the Gurudwara in ths morning was absent 

between 11 a.m. and 12-45 p.m. 


That the appellant was at the Gurudwara in the morning is not disputed, in fact 
his case is that he was there the entire day. The evidence to prove that he left it 
between these hours consists of three persons: P.W. 30 Atmaram, P.W. 35 Tilak- 
chand and P.W. 5 Bisan. 


The prosecution story is that the appellant left the Gurudwara about 11 AM. 
to go to the shop of P.W. 5 Bisan to hire a cycle. He was first seen by P.W. 35 Tilak- 
chand, a wood-stall-keeper, at point No. 13, just near the Gurudwara. The witness 
places the time at about 10-30 or 11 A.M. He says he saw him coming from the 
direction of the railway station and going past his stall, Fifteen minutes later, he 
went past his stall again in the opposite direction, that is to say, towards the railway 
station which lies on his way to the cycle shop. 


Next comes P.W. 90 Atmaram. He keeps a bookstall on the broad guage plat- 
form of the Gondia Railway station. He says he saw the appellant coming from the 
bridge and going towards the Railway Police station of all places in the world : He 
came near enough the witness to wish him good day. He places time at about 10-30 
ort. The only commen: we would make on this witness is that he says he used to 
sce the appellant at the station almost every day and they used to greet each other. 
The possibility that the witness is mixing up this day with one of the other days can- | 
not be excluded. It is certainly a matter for comment that a would-be murderer on 
his way to hire a cycle for the purpose and keep an assignment with his accomplice 
and victim should go out of his way and either go on to or very near the railway 
platform to greet a person he knows there and then walk away towards the Police 
station of all places where the danger of recognition would be strong. os 


Next there is P.W. 5 Bisan, the man in charge of the cycle shop. He speaks 
from his register and says the appellant hired a cycle from him on that day at 11-20 
A.M. and returned it at 12-45 p.m. The Sessions Judge and the High Court lay 
great stress on this witness. 


_ But as against this is the evidence of Anupsi Bedi, D.W. 1, a respectable 
disinterested witness, who is a resident of Nagpur. c says he saw the appellant at 
the Gurudwara at 11 and again “about 11-45 a.m.” The Sessions Judge thought he 
wag interested because he admits he reported a complaint he had received from 
Gurudayalsingh to the effect that the ap t was being harassed by the Police 
and that they threatened to arrest ladies also, to the Inspector-General of Police and 
the Home Minister. He explained that as head of the Sikh community in that State 
he felt bound to pass on these complaints to the highest authorities, We are unable 
to regard this as disclosing interest. There is no suggestion that what he did’ was 
improper and we are of opinion he did nothing more than any man of responsibility 
in his position would have done. The High Court has not criticised him. The 
learned Judges merely say that he may be mistaken as to the time’; nor of course 
does he suggest that he is giving more than a mere estimate. All he says is that, 
“It may have been about 11-45 a.u. by this time.” 


We do not think there is much in all this. Nobody, except P.W. 5 Bisan, pre- 
tends to be exact and when one is guessing at the time Leal oana the event 
there really is not much discrepancy between 11-20and 11-45. Even if it was 11-45 
there would still have been sufficient time to commit the murder. As two Courts 
have believed the evidence on this point without calling in aid the confession, we are 
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-aot La ae to depart from our usual rule regarding concurrent findings of fact. 
_# will therefore accept the position that the appellant was absent from the Guru- 
dwara long enough to enable him to commit the murder. We will also take into - 
consideration the fact that he made a false statement on this point when he said he 
was not away at all. 


(4) Disposal of the body. 


The rest of thé evidence relates to the disposal of the body and the only direct 
evidence connecting the appellant with this, apart from the confession,.is that of 
Sannatrao P.W. 14, the rickshaw coolic. He- does not bring the appellant into the 
picture till about midnight. Now this coolie isa very shaky witness. We cannot but 
note the remarkable series of coincidences which em from his testimony. First, 
he is not a rickshaw coolie atall! He merely happened to hire a rickshaw that night 
and he told the Police that this was the first time he had ever done that at night after- 
a day’s work. Next, he knew the appellant because he happened to be a chowkidar 
in the Food Office at Gondia at the same time that the ap t was there as a Food 
Inspector. But at the date of the incident neither was still in service, so by a some- 
what strange coincidence the appellant happens to hire, for the first time, this old 
co-worker in the middle of the night who, in his turn, happened to hire, also for the 
first time at night, a rickshaw for which he had no licence. Next comes’ still stran- 
ger coincidence. ‘He is taken to within a few paces of his own house and the body 
is dumped, in his presence, into a well, a stone’s throw from where he lives. Guru- 
bachan tells us that earlier in the day, about 7 P.m., he (Gurubachan) had carried, 
unaided, the ‘‘ bedding ” on his head for a distance which we know was half to three 
E of a mile, namely from Gurudayal’s house to the chowkidar’s hut. Despite 

is, the two are said to have engaged this rickshaw coolie to carry it just half a mile 
(a shorter distance) to the well and there they threw it in the man’s presence ; and 
none of this was disclosed to the police till a month later, namely, the 17th of January, 
though the witness was present when the body was recovered and though he was 
questioned on three previous occasions. i oa 


We do not doubt that a rickshaw was used because rickshaw tracks were dis- 
covered by the well, long before anybody has suggested that a rickshaw had been 
used, But we find it difficult to resist the inference that this witness was an accom- 
plice so far as the disposal of the body was concerned. Consequently, he is in much 
the same category so far as credibility is concerned. That brings us at once to the 
rule that save in exceptional circumstances one accomplice cannot be used to corrobo- 
rate another, nor can he be used to corroborate a person who though not an accom- 
plice is no more reliable than one. We have therefore either to seek corroboration 
ofa kind which will implicate the appellant apart from the confession or find strong 
reasons for using Gurybachan’s confession for that purpose. Of course, against 
Gurubachan there is no difficulty, but against the appellant the position is not as 
casy. 
We will therefore examine the reliability of Gurubachan’s confession against 
the ap t. Now there are some glaring irregularities regarding this confession 
and though it was safe for the Sessions Judge and the High Court to act on it as 
against Gurubachan because he adhered to it throughout the sessions trial despite 
his pleader’s efforts to show the contrary, a very different position emerges when 
we come to the appellant. ; 

The first point which emerges ing this is that the confession was nots 
made till the 25th of February, 1950, that is to say, not until two months after the 
murder. . f 


We do not know. when Gurubachan was first interrogated but P.W. 42 Narayan- 
das tells us that when he was taken to the police station house at Gondia for 
interrogation about the 1st or grd of January he saw Gurubachan sitting in the 
police lock-up. We do not know how long he was kept there like this but it is 
evident that he was not there voluntarily, at any rate till the:1st or grd, because the 
Station Officer P.W. 44 says that— , í 
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“ Until Gurubachansingh was arrested he used to be allowed to go home.” 

Also he says that-Gurubachan was interrogated several times and was confronted 
with Pritipal. i 

However, eventually Gurubachan was allowed to go away and he went to 
Balaghat. Then, on the 16th of February the Station Officer P.W. 44 went to Bala- 
ghat, brought Gurubachan back with him to Gondia and handed him over to the 
C.I.D. Inspector, Guha. Guha, P.W. 50, tells us that from then till the goth of 
February, when he Was arrested, he was kept under observation but was allowed to 
go home atnight. He did not confess till the 25th and the Station Officer, P.W. 44 
tells us that from the goth tc the 25th he was kept in one of the rooms in Guha’s 
quarters. ‘Then, after the confession on the 25th he was taken back to Guha’s 
custody for a couple of days, then only washe sent to the magisterial lock-up. 
(Ses Guha’s evidence). He was kept in this lock-up till the conclusion of the 
committal proceedings, that is, till the goth of June, instead of being sent to jail 
custody in Bhandara where there is a jail, The other accused, including Pritipal 
who had by then confessed, were sent to Bhandara. : 

Now though Gurubachan was kept in the magisterial lock-up the distinction 
between the magisterial lock-up and police custody in Gondia is only theoretical. 
In practice, it isno better than police custody. Police constable Lalbahadur, P.W. 
55, tells us that— : 


“The Station House Officer, Gondia, deputes constables for duty in the lock-up. The 
conitabies in change ay Bgl prison ers out to the latrine and also arrange for their food. .`. : 
The Head in fact is in charge.” 5 ° 


Also, Guha admits that he interrogated Gurubachan in the lock-up twice within the 
ten days which succeeded the confession. This is in disregard of the Rules and 
Orders (Criminal) of the Nagpur High Court which enjoin at page 25, paragraph 84, 
of the 1948 edition that— ` 

“ After a prisoner has made a confession before a magistrate he should ordinarily be committed 
to jail and the magistrate should note on the warrant for the information of the Superintendent of the 
jail that the prisoner has made a confesion.” _ 
No explanation has been given why these directions, which were made for good 
reason, were disregarded m Gurubachan’s case. As we have said, the other pri- 
soners were all committed to jail custody in the usual way, so there was no difficulty 
about observing the rule. Al] this makes it unsafe to disregard the rule about using 
accomplice testimony as corroboration against a non-confessing accused. - None of 
the Judges who have handled this case have given any reason why this rule could 
safely be departed from in this particular case. In the circumstances, we do not 
feel that the confession by itself can be used to corroborate the rickshaw coolie San- 
natrao, P.W. 14. But there is other corroboration. It consists of the sari border 
and this is the next point on which the prosecution relies. ` - 


There is one argument about this confession advanced on behalf of the appel- 
lant with which we shall have to deal. The prosecution were criticised for not 
calling the magistrate who recorded the confession as a witness. We wish to endorse 
the remarks of their Lordships of the Privy Council in Nazir Ahmad v. King-Emperor} 
regarding the undesirability of such a practice. In our opinion, the magistrate was 
rightly not called ahd it would have been improper and undesirable for the prose- 
cution to have acted otherwise. p l 


(5) Sari borders, Articles F, G, and T. a 
Articles F and G are two pieces of a sari border which were used for tying up the 
mouth of the gunny-bag in which the body was placed. ‘The evidence about that is 
beyond doubt. Article T is another piece of a sari border which was found in the 


appellant’s house on the goth of December, 1949. It is true the appellant was not 
present at the time but his mother was there and it will be seen that 1t was seized on 
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he same day that the. body was discovered. There is strong proof that Articles F and 
3 are a part of the same border as Article T, and as there is a concurrent finding 
searing these facts we are not prepared to take a different view. That therefore 
affords corroboration of Sannatrao’s evidence and the confession can be called in 
aid to lend assurance to the inference which arises from these facts, namely, that the 
appellant did help to dispose of the body. The High Court and the Sessions Judge 
_were accordingly entitled to act on this evidence for establishing that particular fact 
_and we are not prepared to disturb their concurrent conclusions. But the matter can- 
aot be carried further because, not only are the sari borders not proved to have had 
any connection with the crime of murder but the confession shows that they did not. 
The only conclusion permissible on these facts is that the appellant, at sometime 
which is unknown, subsequent to the murder assisted either actively or passively in 
tying up the gunny-bag m which the corpse was placed and that he then accom- 
panied Gurubachan in the rickshaw from the chowkidar’s hut to the well in the 
middle of the night. ' 


(6) Coat, Article X, and Safa, Article Y. 


These were seized on the 2oth of January, 1950, from a trunk in the house of the 
appellant’s brother Gurudayalsingh. The appellant’s house is not in this neigh- 
bourhood. It is some distance away in another part of the town. The coat is a 
uniform coat of the kind worn by a Travelling Ticket Inspector on the Railways. 
Gurudayal is a Travelling Ticket Inspector. The appellant is not. Here again the 
appellant was not present when the seizures were made. 


This coat and safa were recovered in the fourth search. The first search was 
on the goth of December, 1949. The next on the roth of January, 1950. The third on 
the morning of the goth and the fourth in the afternoon of the goth. These Articles 
were not found in the first three searches. 


The Chemical Examiner reports that there is one minute bloodstain on the 
tafa and some (the number is not ve) also minute, on the coat. The seizure 
memo. Exhibit P-55, picked out only five. Those stains are not proved to be of 
human blood. $ 3 


Now there is next to no evidence to connect either the coat or the safa with 
the appellant. The High Court has relied on the evidence of Sannatrao (P.W. 14), 
Gokulprasad the Station Officer (P.W. 44) and Tiwari (P.W. 48). Sannatrao does 
no more than say that he noticed the appellant wearing a popat coloured safa and a 
black coat. But he was not able to describe the clothes of the passenger he had car- 
ried immediately before the appellant, nor was he able to describe the oi) nee 
coat in detail. That therefore is no identification of this coat with the one of the ap- 
pellant wore or owns. The Station Officer Gokulprasad said that he had seen the ap- 
pellant wear this very coat and safa and therefore he identified them as his clothes. ` 
‘In cross-examination he admitted that he had only seen the appellant on three 
occasions but not to speak to. Consequently, that is not strong evidence of identifica- 
tion. But what in our opinion is almost conclusive against this identification is that _ 
Tiwari, P.W. 48, who is clearest on the point and who of course had the best oppor- 
tunities for observation, gives a distinctive feature of the appellant’s coat, namely, 
that it had only one button. ‘That is one of his reasons for knowing what the appellant 
used to wear. But the seizure memo. Exhibit P-55, shows that the coat, Article X, 
had iwo buttons. In the circumstances we find it difficult to see how it can be the 
appellant’s coat. : Sou .- 

There is another strong point in the appellant’s favour which the High Court 
has not noticed. P.W. 35 the wood-stall-keeper, Tilakchand, who saw him on his 
way to pick up his victum, is definite that the ap t was mot wearing a coat at the 
time. Itis difficult to see why he should have onned a coat and got it stained with 
blood just for murdering a child of five. In our opinion, it would be unsafe to con- 
clude on this evidence that any connection is established between the coat and the 
safa and the appellant. The furthest point to which this evidence can be pushed is 
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to indicate that the appellant possessed a coat similar to Article X but which was not 
Article X. j 


We do not ordinarily interfere with a concurrent finding of fact but when the 
finding omits to notice these two ‘very important points in the accused’s favour 
which, in our opinion, swing the balance the other way, we are unable to let the 
finding stand. In our opinion the nexus between the appellant and the coat and 
the safa is not established. 


(7) Motive. 


This is the last piece of evidence on which the prosecution rely. Both courts 
hold that the motive is established and there is strong evidence to prove it. We ac- 
cordingly accept the finding that the appellant had a motive for enmity against 
Tiwari and that he had expressed a determination to be revenged. The-only com- 
ment we will make is that other persons who were -also dismissed from service had 
similar motives. 

What then is the summary of the evidence? In the appellant’s favour there 
are the facts that there is no proof of his having been last seen in the company of 
the deceased. The only evidence of the boy’s movements is that of Krishna (alias 
Billa) P.W. 9, a boy of seven years, and all he says is that Pritipal asked him to bring 
Ramesh with him to the Gurudwara that mornmg about 9 a.m. The boys played 
about and had some tea and then Pritipal took Ramesh away in the direction of the 
prostitute’s house. Pritipal later returned without Ramesh. The Sessions Judge 
thought this witness had been tutored on at least one point. Pritipal’s so-called con- 
fession has been rejected because, in the first place, it is not a confession at all, for 
it is exculpatory, and, in the next/ the High Court was-not able to trust it. Therefore, 
the only evidence of the boy’s last movements is as above. 


The next point in the appellant’s favour is that he was scen without a coat 
shortly before the murder and at a time when he was not in the vicinity of his own 
house. According to the prosecution, the murderer wore the coat, Article X, and 
the safa, Article Y. 


The third point.is that the appellant was not seen by anyone in the vicinity of 
the place of occurrence. - 


The fourth point is that if the prosecution case is true, then it is remarkable 
that no one saw the oppaan and the boy on a cycle through nearly a mile of what 
the High Court which made a spot inspection describes as a crowded locality. 

The points against the appellant are (1) that he had a motive and that he said 
he would be revenged, (2) that he was absent from the Gurudwara about the time 
of the murder long enough to enable him to commit and denied the fact, (3) that 
some twelve hours after the crime he assisted in removing the body from a place 
between half to three quarters of a mile distant from the scene of the crime and (4) 
that at some unknown point of time he assisted in tying up the mouth of the gunny 


bag in which the body was eventually placed. In our opinion, it would be unsafe 
to convict of murder on these facts. 


A number of rulings were cited, including one of the Privy Council, and it was 
argued that in those cases persons were convicted of murder on similar facts. We 
do not intend to examine them because no decision can be a guide on facts, Each 
case has its own special circumstances and must be decided on its own facts. For 
example, in most of the cases cited the accused was associated with the disposal of 
the body soon after the occurrence and at the scene of the crime. Here, twelve 
hours had Bar pat and the first connection proved with the disposal is at a place 
over half a mile distant from where the boy is said to have been murdered. Next, 
the points we have shown in favour of the appellant ‘in this case were not present 
. there. - f 

.We allow the appeal on thè charges of murder, conspiracy and kidnapping 
and reverse the findings and sentences on those charges and acquit the a nt 


- 


IJ RAJA GOUNDAR D. BABAPATHI MUDALIAR (Govinda Menon, F.). 763 


of them. We, however, convict the appellant of an offence under section 201, Indian 
Penal Code and sentence him to seven years’ rigoroys imprisonment. 


The learned Sessions Judge omitted to record a conviction under section 201, 
because he was convicting the appellant of'murder. He followed a Nagpur decision 
which holds that in such a casé it would be improper to convict in the alternative. 
We express no opinion about that ; the question does not arise as we have acquitted 
the appellant of the murder and the cognate charges. The case now falls in line 
with that of the Privy Council in Begu v. The King-Emperor} and the conviction and ° 
sentence are confined to section 201. 


Agent for Appellant: Ganpat Rat. ; 
_ Agent for Respondents: P. A. Mehta. 
G.R./V.S. i Appeal on charges of murder, conspiracy 
á and ki ing allowed : Appellant 
= convicted o ions under s. 201 of 


- the Penal Code. 
IN THE -HIGH COURT OF JUDICATURE AT MADRAS. 
_ Present :-—Mnr. Justice Govinpa MENON. 


S. M. Raja Goundar and others .. Petitioners* 
v. 

Choolai Sabapathy Mudaliar .. Respondent. 
Practice—Absence of presiding Fudge—Fixing of adjourned dats by the Chigf Ministerial Officer—Legality. 
The proper ure that should be followed by a presiding Judge when he is absent on a parti- 

cular day is to up the cases which are posted to that date on the next working day when he attends 

Court to which date the cases must be deemed to be automatically adjourned and to cither take 

than up on that data or Aijouen Peai mia eee The failure to do is a mere irregularity _ 

and would not amount to failure of justice. But the practice of the chief ministerial officer of a subor-" 
dinate court fixing the adjourned date under a presumed delegated authority from the presiding 

officer cannot be said to be illegal ax it is a routine duty and not a judicial order, F 
Case-law discussed. 7 : K 

Petition under section 115 of Act V of 1908, praying the High Court to revise 

the judgment of the Court of the District Judge, North Arcot, in C.M.A. No. 68 

of 1948, dated 22nd March, 1949 (I.A. No. 356 of 1948, in O.S. No. 100 of 1947, 

District Munsif Court, Vellore). 


N. R. Raghavachari and V. C. Sri Kumar for Petitioners. 
M. Natesan for Respondent. : 
The Court delivered the following 


Jupomenr.—O.S. No. 100 of 1947 on the file of the Court of the District Munsif 
of Vellore, stood posted for hearmg to the 18th February, 1948 and on that day 


the presiding officer was on casual leave. The case was, therefore, adjourned 
to 4th March, 1948, on which date the defendant did not appear An ex parte 
decree was against him as prayed for by the plaintiff. I.A. No. 356 of 


1948 was filed by the defendants to set aside the ex paris decree on the ground that 
he was not aware of the date to which the case had been adjourned, that he had 
been under the impression that the adjourned date was the 5th March, 1948 and 
on the bona fide belief that the case would be heard only on ‘he March, 1948, he did 
not attend Court on 4th March, 1948 or engage his counsel to conduct the same. - 


“Both the lower Courts have disbelieved the plea of the defendant chiefly on 
the ground that the defendant did not offer himself for examination tó prove the 
allegations contained in his affidavit. The learned District Judge says that the 
vakil for the defendant in the court of first instance refused to put the defendant 





1. (1925) 48 M.LJ. 643 : LR. 52 LA. 191 (P.C). 
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into the witness box although requested to do so by the opposite side; and, there- 
fore, what was peculiarly within the knowledge of the defendant, was. withheld 
from .the knowledge of the Court. For these and other reasons, the application 
under Order 9, rule 13; Civil Procedure Code, which was rejected by the trial Court 


shargd the same fate at the hands of the Court of appeal. . 


- In revision it is contended before me by the learned counsel for the petitioner 
‘that whatever might bé'the incritsof the case, the lower Courts acted without juris- 
- diction in not setting aside the ex parte decree for the reason that the adjournment 
of the case from 18th February; 1948 to 4th March; 1948 was illegal and wlira vires 
the powers of the officer who ordered it. It is urged that, on the absence of a 
Judge or presiding officer on a particular day, the chief ministerial officer has no 
jurisdiction to adjourn the cases posted for that date ; and such being the case the’ 
adjournment to 4th March, 1948, was entirely outside the powers of the ministerial” 
— -officer and if that is so, a case wrongly posted to a date by an unauthorisedsperson 
need not he attended to by the parties to that litigation. For this contention reli- 
ance was placcd on two decisions of the Lahore High Court, each by a single 

- Judge. In the first of them Hukum Chand v. Mani Shirbat Dass! Hilton, J., 
the opinion that when a Judge is absent the clerk hasno power to fix the adjourn- 
ment date and failure to appear on a date so fixed does not justify the dismissal 
for default. The learned Judge relied upon an earlier decision 6f the same Court 
reported in Jowala Sahai Dhera v. Maya Das*. The learned Judge was further of 
opinion that the absence of the party on such an unauthorised adjourned date would 
` not amount to any negligence on his part. The second of the Lahore cases is by 

ha Haidar, J., in Gulam Haidar v. Diwan Iqbal Nath?, where the. learned Ju 
relying upon the earlier decisions in Jowala Sahai Dhera v. Maya Das?, and in Lalta 
Prasad v. Nand Kishore*, held that where the adjourned dates have been fixed by the 
‘reader of the Court who has altered the dates signed by the Subordinate Judge, such 
> practice is wholly irregular and should be put an end to. In this case, it does not 
-appear from the facts stated that the adjournment was on account of the absence 
of the presiding officer for illness or for other reasons. Ex concessis it has to 
be admitted that when there is a presiding officer in a Court and when he‘adjourns 
the case to a particular date the clerk or the reader has no right to alter the date 
at all; and therefore this later case of Lahore has no bearing so far as the facts of 
our case are concerned. ` 


No doubt the observations of Hilton, J., in Hukum Chand v. Mani Shirbat Dass 1, 
are of some hflIp to the contention utged by the learned counsel for the petitioner. 
What we have to see is whether th practice and procedure obtaining in this State 

~ would justify the adoption of the wide observations made by the ed Judge 
in that case. Under section 24.0f the Madrs Civil Courts Act, ministerial officers 
of a Court shall perform such duties as may from time to time be imposed upon 

> them by the presiding officer of the Court. When a presiding officer is absent 
on account of illness orother reason from Court, it is to be presumed that for per- 
forming the routine duties which are not judicial on that day the presiding’ officer 
‘has the power to delegate it to the chief ministerial officer. No instructions have 
been issued by this Court to the Subordinate Courts as to what should be done with 
regard to cases which stand posted to a particular date when the presiding officer 
is unavoidably absent on that day. In such state of circumstances it seems to me 
‘that the proper procedure which ought to be followed by the Subordinate Courts 

is that such cases should be deemed: to automatically stand adjourned to the next - 
working day and on such next working day when ie aan officer attends Court 
he should either take up those cases on that day or adjourn them to suitable dates. 
But the practice now obtaining, as I understand is, that the chief ministerial officer 
adjourns such cases to certain future dates, It is this practice that has given room 
for the contention raised by the learned counsel for the petitioner. In my view 


1. ALR. 1994 Lah. “3. ALR. 1986 Lah. 1000. 
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there is nothing illegal or improper im the chief ministerial officer adjourning a 
‘case which stands posted to a particular date on which the Judge does not attend 
Court to a later date, ithe is authorised to do 10 by the presiding oficer Mere 
momoni of a case which has not been part-heard cannot be said to be a judicial 
o ; and, therefore, even if the adjournment from the 18th February to the 4th 
March was done by the chief ministerial officer, still it cannot be held that the 
„action was ultra vires and that the case cannot be deemed to have been adjourned 
to’4th March, 1948. Moreover, in this case there is nothing to show—because 
the petitioner has not offered to give evidence—that on the 18th February he was 
present m Court. He should have been present in Court or should have taken 
necessary steps for the conduct of the case on the 18th and since there is no evidence 
that he was present, it cannot be held that there is any duty cast upon the Court 
to inform him of the adjourned date when he has not conformed to the imperative 
duty of being present in Court. In the Commissioner of Income-tax v. Perianna Pillai}, 
Curgenven, J., in delivering the judgment of the Full Bench observed as follows : 

“Tt is not the practice, much less a rule of procedure, even in the Court of Justice that an adjourn- 
ment date is so intimated to an absent + No doubt if a chooses to apply, in person or by 
representative, at the Court or office, Been eae? tas orders Mase Deco. But he cannot 
insist upon a telegram or 2 letter by post, any more than he can insist upon a letter by a special mesen- 
ga.” 


If, therefore, the petitioner, by his own negligence in being absent on 18th February, 
1948, did not know the adjourned date, he has to thank himself. He cannot turn 
round and-say that the chief ministerial officer had no jurisdiction to adjourn the 
-case to a free day on a subsequent occasion. He should have presented himself 
on 18th February, 1948 and objected to it or he could have stated that that date 
would not be suitable to him or matters like that. But in the absence of such 
protest it cannot be held that the action of the ministerial officer in fixing a date 
-for the hearing is illegal or irregular. , The petitioner has to prove that he was not 
aware of the adjourned date and he has signally failed to do s0. 

As I have already remarked, the proper procedure that should have been 
followed by the presiding officer was to have taken up the cases which had stood 
posted for 18th February, 1948, on the next day when he attended Court and 
himself either heard them that day or adjourned them to a future date. But the 
failure to do so is a mere irregularity which would not amount to à failure of justice. 


This Revision Petition is therefore dismissed but in the circumstances without 
‘costs 


V.P.S. . — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAMASWAMI. 


L. Venkataswamy Chetty Petitioner* 
U. 
V. A. Ganapathia Pillai and others .. Respondents. 
Provincial Insoloency Act (V > Sections and ——Order of adjwdication—. 
hn ary ageing pi Ut ~ 5 2 PANS a ix? 
I . 


In the case of an appeal against an order of adjudication the ing point for counting the 
-days under section 75 (4) of the Provincial Insol Aci ta the cass of i to thé proceelioe 
the date of the order of adjudication and in the case ol third parties the date of its notification in the 
-Gaxette. 

In coun the go dayı, the time taken for obtaining a copy of the order of adjudication must 
be excluded section 12-of the Limitation Act. The Court should also consider whether a case 
has been made out for the appli ity of section 5 of the Limitation Act to the case of such an 
-appeal by a third party and not dismiss it when it is filed beyond the go days. 

Petition under section 75 of the Provincial Insolvency Act, 1920, praying 
that the High Court will be pleased to revise the decree of the District Court, 
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Tirunelveli, dated 1gth July, 1949 and made in C.M.A. No. 11 of 1949 (I.P. No. 
19 of 1948) on the file of the Sub-Court, Tirunelveli). 


B. V. Viswanatha Ayyar for Petitioner. 
S. Ramachandra Ayyar and K. R. Rama Ayyar for Respondents. 


The Court delivered the following 
UDGMENT.— This is a Civil Revision Petition filed against the order made 
by the learned District Judge, Tirunelveli, in C.M.A. No. 11 of 1949. 

The facts are : The petitioner before us L. Venkataswami Chetty had dealings 

with Ganapathi Pillai who has been adjudicated an msolvent and on the foot of the 
transactions between them he filed a suit in the Court of the District Munsif of 
Coimbatore. He obtained an order for attachment before judgment and tonse- 
quently a major portion of the articles mentioned in the inventory filed by Aruna- 
giri Nadar (to whom reference will be made later) on 7th October, 1948, had been 
attached and removed and came to be in the possession of this Venkataswami 
Chetty. 
In these circumstances Arunagiri Nadar filed a creditor-petition against this 
Ganapathi Pillai alleging that the latter had. borrowed on five promissory notes 
and by means of a cheque a sum of Rs. 17,000, that the amount due to the said 
Arunagiri Nadar as on goth June, 1948, was Rs. 14,625-7-3, that there was a demand 
in August 1948 and this Ganapathi Pillai stated that he could not pay his creditors, 
that this Ganapathi Pillai when the creditors sought him made himself unavailable 
and could not be got at though searched for several times in his house and shop 
and that in the meanwhile the petitioner herein Venkataswami Chetti had filed 
a suit against Ganapathi Pillai m the Coimbatore District Munsif’s Court and 
attached before judgment the clothes in Gananathi Pillai’s shop. 

Ganapathi Pillai promptly filed a statement that it was true that this Venkata- 
swami Chetti had obtained an order for attachment before judgment and had 
removed the clothes from his shop and that therefore he proposed to submit to an 
adjudication in order to safeguard the interests of all his creditors and that he was 
prepared to put all his assets and accounts m the hands of the Official Receiver 
except those attached and removed as aforesaid and that therefore he may be 
adjudged an insolvent as prayed for by Arunagiri Nadar and that all his assets be 
made to vest forthwith in the Official Receiver. 

The psychological moment at which this creditor-petition is filed and the 
prompt submission to adjudication with the request that the assets in the hands 
of Venkataswami Chetti should be vested in the Official Receiver bore all the impress 
of a collusive creditor-petition. 

On account of only one other person by name B. T. Subbiah Mudaliar being 
added as second respondent creditor as per order dated 19th November, 1948 (the 
creditor-petition itself was dated 24th September, 1948) and that creditor tho 
represented by a vakil not putting forward any contention as can be seen from the 
order of the ed Subordinate Judge who makes no reference to this creditor 
in his order at all, Arunagiri Nadar had a walk over and this Ganapathi Pillai was. 
adjudicated an insolvent on 13th December, 1948 and his assets were made to vest 
in the Official Receiver of Tinnevelly. f 

On receiving notice from the Official Receiver to make available the assets 
in his hand this Venkataswami Chetti of Sukravarpet in Coimbatore ran to the 
District Judge of Tirunelveli and filed C.M.A, No. 11 of 1949 to set aside the order 
of adjudication on various grounds which do not concern us for the present here. 


The learned District Judge dismissed the appeal on the short ground that the 
order of adjudication was made on 13th December, 1948 and that this Venkatasami 
Chetti had applied for a copy of the order on 24th January, 1949 and received the 
copy on 18th Pac, I and filed the appeal on 21st March, 1949 and that 
Venkataswami Chetty had not come to Court within 30 days from the date of the 
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order of the adjudication and also date the of publication in the Gazette on 28th 
December, 198. Hence this Civil Revision Petition. 

_ Section 75 (4) of the Provincial Insolvency Act states that any person. aggrieved 
by an order ¢ by a Subordinate Court may appeal to the District Court and the 
period of limitation for such appeal to the District Court shall be go days. Section 
78 (2) of the said Act states that the provisions of sections 5 and.12 of the Indian 
Limitation Act shall apply to appeals and applications under this Act. Combining 
these two what will Be the effect in regard to limitation im this case? 


In this case we have to consider three ints, namely, what was the starting 
point of limitation for the go days; secondly, whether the time taken for getting 
copies can be excluded ; and thirdly, whether section 5 of the Indian Limitation 
Act is applicable. 

Point 1.—The starting point of limitation in this case can only be the Gaze 
notification of the adjudication which was on 28th December, 1948 and cannot 
be the date of adjudication, viz., 13th December, 1948. Section 75 ( ) itself is 
silent in regard to the starting point of limitation. But when we eda that a 

n can become aggrieved only when the acf by reason of which the grievance 
arises comes to his knowledge, the better and more commonsensical view seems to 
be that in the case of ies to the proceeding the go days would be from the date 
of the order because they would have known of its pronouncement and im the case 
of third parties the starting point would be the date of Gazette notification which 
would fix him with knowledge of the order passed by the Court. The object of the 
Gazette notification is to notify the entire world of the adjudication of an insolvent 
which is a judgment in rem so that all persons interested and aggrieved may come 
forward and take steps for establishing their rights or ventilating their grievances. 
There are observations supporting this view in Swaminathan v. Latchmanan}, 
Otherwise parties affected by it will have no means of observing the order or 
acting in conformity with it or of appealing apao it or otherwise setting it aside. 
Therefore the starting point of limitation in this case is the date òf Gazette notifi- 
cation, viz., 28th December, 1948. 

Point 2.—Section 12 of the Limitation Act has been clearly made applicable 
to an appeal under section 75 of the Provincial Insolvency Act by the provisions 
of section 78 and in fact the lower court itself has remarked that the appeal had been 
presented beyond the period of go days even excluding the period allowable for 
obtaining copy of the order. In this case the applicatign for copy was made on 

th January, 1949 and excluding the time taken for obtaining copies, the appeal 
filed on 21st February, 1949, was certainly within go days of the date of the 
Gazette notification, dated 28th December, 1948. 

Point 9.—But even assuming that the appeal had been filed beyond 30 da 
the learned District Judge was not justified in summarily dismissing he pa 
but should have considered whether a case had been made out for the application 
of section 5 of the Limitation Act. The int is concluded authority. In 
Mahomed Siddique Yousuf v. Official Assi, of Calcutta?, their Lo ips of the Privy 
Council have held, approving Ex i 3, that in the case of such third parties 
“this appeal being heals is one nien guies demands that the Courts 
should carefully protect ; and, if an extension of time for appealing js reasonably 

uired such extension should be granted ex deito jina to use the words of James, 
L.j., in Ex parte Tucker: Inre Tucker.” Their rdships further pointed out that 
though the time for appealing from an adjudication order under the Limitation 
Act is limited thereunder, a general power of extension of time is given by section 
of the Act and that such ae should not be RES as belated but should 
be granted. The facts of this case are even stronger the facts covered by the 
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Privy Council decision and the decision in Ex parte Tucker: In re Tucksriis in 
point. There it was held that 


Pn wio is agpiered an adjudication of A reason of the date of 


j E a nr auri canot be Musto tps aadhin aai a casé where frit 
ofall applying section 12 of the Limitation Act and taking the starting of limitation 
as the date of Gazette notification, there is no Fer on the part of the AR 
and his appeal is in time. Assuming that the date of starting point of limitation 
is the date of the order, applying section 12 of the Limitation Act the lower Court 
should have sx debito justitiæ applied section 5 of the Limitation Act. 


In this connection it is strongly pressed by the learned advocate for the res- 
pondent that-an application should have been directed to be filed under section 5 
of the Limitation Act so that he might have been able to show that no case has 
been made out for excusing the delay and that the petitioner from the very beginning 
knew of the adjudication and that no case has been made out for extending ex 
debito justitias the appealing time. This is not a contention without substance. 
We have no materials before us to decide one way or the other. - 


The proper course therefore’ is to set aside the order of the learned District 
Judge and direct the petitioner to file an application under section 5 of the Limi- 
tation Act to come up along with the appeal in AE to which the order of the 
lower Court is set aside and to direct the learned District Judge to hear both the 
matters together and dispose of them according to law. Ordered accordingly. 
The costs of this Civil Revision Petition will abide by and be provided for in the 
revised order of the lower Court and the separate claims of these persons will be 
considered. Z 

- V.P.S. — Ordsr set aside. 

- IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PREaENT :—MR. Justicg BASHEER AHMED SAYEED. 
Sivakami Ammal .. Appellant* 
DO 

Bangaruswamy Reddi , .. Respondent, 
Madras Hindu (Bigamy Prevention and Divorce) Act (VI of 1 9), section 5 and rule o—Failure te adjourn 
Under rule 9 ffrained under section 6 of Madras Act VI of 1 itis the duty of a J to 
our months i i for 

saci teni iets hae Sanat Soe jen res See, © 


Section 5 of the Act provides that all the provisions of the Gode of Civil Procedure relating to 
nuts ly to petitions under the Act. An application for setting aside an ex parte order under 
Orda o. rule 13 of the Code therefore lies. 


A against the orders of the Court of the Subordinate Judge of Salem 
dated 26th July, 1950 and 14th October, 1950, in O.P. No. 23 of 1950 and in 
I.A. No. 539 of 1950 in O.P. No. 23 of 1950 respectively. 


N. C. Vijayaraghavachari and N. C. Srinivasan for Appellant. 
K. S. Desikan and K. Raman for Respondent. 
The Court delivered the following 


JUDGMENT.—These two appeals are poe by the respondent im the petition 
O.P. No. 23 of 1950, which was filed by the respondent herein under Act VI of 1949 
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a declaration that the marriage between him and thé appellant, should be dis 
solved. ' 

The petition itself was filed on 11th February, 1950. Counter was filed on 
19th June, 1950. The learned Subordinate Judge did not frame any issues but 
posted the petition for trial to the 26th of July, 1950. Thén, on the 26th of July, 
1950, the appellant put in an application for adjournment of the trial of the petition 
on the ground that she was suffering from dysentery and colic pain. An affidavit 
also was filed in support of that petition together with a medical certificate from a 
qualified registered medical practitioner. This petition was dismissed by the 
learned Subordinate Judge with the observation that he did not think that there 
were any bona fides in the petition for adjournment. Thereafter, the learned Subor- 
dinate Jide: allowed the petition ex parte inst the appellant. The appellant 
thereafter preferred a pan under the e of Civil Procedure for setting aside 
the ex parte decree and for giving an opportunity to the appellant for the trial of 
the suit and for letting in evidence. This petition again was dismissed by the 
learned Subordinate Judge on the ground that that petition was not maintainable 
and that only the right of appeal was to have been availed of. Against the orders 
in both these petitions, wherein the appellant failed m the lower Court, she has 
now preferred these appeals. l 

The first point that is urged by the learned counsel for the appellant, who is 
the young wife of the respondent, is that under rule g framed under Act VE of 1949, 
it was the duty of the learned, Subordinate Judge to have adjourned the petition 
for four months after framing issues. This is apparently intended to give ee 
locus penitentia to the parties, so that there need be no necessity for any o of 
dissolution of marriage, which is a solemn affair between husband and wife. With- 
out compliance with this rule, the learhed Subordinate Judge would ap to 
have posted the petition itself for trial on the 26th of July, 1950, without basing 
any issues. Thereby he has not given any opportunity to either of the parties 
to think over the matter and then explore the possibilities of coming together and 
lead a reconciled and peaceful life ae ahead and wife. The learned Subordmate 
Judge must be held to have failed to exercise the jurisdiction that vested. in him 
under rule g of the rules framed under the Act. 


In the second place, it is argued by the learned counsel for the appellant that 
the order of the learned Subordinate Judge that no petition under the Civil Pro- 
cedure Code for setting aside an ex parts decree was sustainable is wrong. Section 
5 of Act VI of 1949 provides for the provisions of the Civil Procedure Code govern- 
ing suits being made applicable to all proceedings under Act VI of 1949. Under 
this provision, it is abundantly clear that the petition to set aside the ex parts order, 
decreeing or dine issin gn would be one which is liable to be taken up and considered 
by the Court. Mr. Desikan for the respondent contends that Order g, rule 13, 
ivil Procedure Code is not made directly applicable to petitions ad Special 
Act VI of 1949. The provision is too general and, therefore, his argument is that 
unless it has been made specifically applicable, the learned Subordinate Judge was 
not bound to apply Order g, rule 13. I do not think that this contention could 
be ted for the reason that when all the provisions of the Civil Procedure Code 
applicable to suits and other proceedings are made applicable to etitions under 
this Special Act, there isno need for any specific provision of the Code being icked 
up and made directly applicable to petitions made under the Special Act. ere- 
fore, in my view, the learned Subordinate Judge ought to have taken up the appli- 
cation and considered the merits of the same before passing any order. e tic 
order that has been passed by the learned Subordinate Judge that notwithstanding 
section 5 of the said Act the petition for setting aside the ex parts decree was not 
sustainable is on the face of it and cannot be supported. In the circum- 
stances, I must set aside both the o of the learned Subordinate Judge and 
allow these appeals.with costs—one set. The petition O.P. No. 23 of 1950 will, 
therefore, be remanded and it will be heard and disposed of according to merits. 
VPS. f — Appeals allowed, 
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IN THE HIGH GOURT OF JUDICATURE AT MADRAS, 
PRESENT :—Mr. Justice KrisanaswAMy Nayupv. 3 
Chockalingam Chettiar .. Appellani* 


D. . 
Sivakolandu Achi .. Respondent. 

Madras Estates Land Act (I of 1 , sectioms 125 and '5—Purchaser of holding in execution ef a rant decres 
Sor casts—Right te hold free of . : ‘ 

A purchaser of a holding in execution of a rent decree for costs would not be entitled under section 
Eae Oct nals ie propa ee Pon he ee ee ay oe Gus ce 
pe the Act: Section 125 of the Act will have no application to such a . The arrears 

the section mean arrears of rent and the pri ee ee I under section 125 
can only enure to him if he is a purchaser of the holdmg the is sold for arrears of rent. 
Such right is given in pursuance of the charge under section 5 of the Act for rent and interest and not 
for costs. 


Appeal against the decree of the Court of the Subordinate Judge, Tanjore, 
in A. 5 No. 106 of 1947 preferred against the decree of the Court of the District 


Munsiff, Tanjore, in O. S. No. 226 of 1946. 
C. A. Mohammad Ibrakim and T. S. Santhanam for Appellant, 
- K. V. Ramachandra Aipar for Respondent. 

The Court made the following , 

Orver.—The plaintiff is the appellant and he sued for possession of the suit 
properties on the ground of his purchase in a revenue Court auction held in execution 
of decrees in summary suits filed by the landholder for recovery of arrears of rent. 
There are three items of property involved : (1) R. S. No. 315/1 m i 3 cents 
dry land, (2) R. S. No. 286/1 measuring 26 cents nanja and R S 
No. 286/12 measuring 42 cents dry land. Under Ex. P-g dated 7th August, 1946, in 
execution of summary suit No. 52 of 1938, the plaintiff was granted a sale ificate 
in respect of item No. 1, and Ex, P-2 is the sale certificate dated 27th January, 1945, 
granted as purchaser in the sale held in pursuance of the rent decree in S. S. No 
136 of 1933 in respect of items 2 and 3. The claim to possession is on the basis 
that the purchaser at an auction in a rent sale is entitled to permanent title and he 
holds it free from the encumbrances. The defendant claimed to purchase these 
properties under a private sale Ex. D-3 dated r6th September, 1943, from the 
owners of the land. The lower appellate Court held that in so far as item 1 is 
concerned Ex. P-3 showed that the purchase was in a rent sale held in a revenue 
Court and the decree is for arrears of rent and therefore the sale passed the property 
to the purchaser free of all encumbrances except those specified in section 125 of 
the Madras Estates Land ‘Act. The defendants claim as purchasers of item 1 not 
being subject to any encumbrance of the category of those that are so excepted 
under section 125. The sale of item 1 in favour of the appellant was upheld and a 
decree for possession was granted in respect of that item. But as regards the other 
two items, namely, items 2 and 3, it was held that the rent decree in S. S. No. 196 
of 1933 was not for any arrears of rent or interest but was only for costs and the 
execution petition No.220 of 1944 on the file of the Deputy Collector, Tanjore, showed 
that the sale was in pursuance of the decree for costs alone. The lower appellate 
` Court therefore held that no charge was created under the Medras Estates Land 

Act in respect of costs under section 5 of the Act. The ch under that section 
beihg only for rent and interest thereon and not for costs, the lower appellate Court 
held that the appellant was not entitled to have priority over the defendants’ purchase. 


Section 125 of the Madras Estates Land Act states : 

“ When a holding or part of holding is sold for arrears due’ respect thereof, the purchaser 
shall take, subject to any night or interest which the ryot has ereaind Grecin with the DET aat 
permision in writing registered and subject also to any encumbrances created before the pasing 


— 
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of this Act but not subject to any arrears of rent due in respect of the holding before the date of sale 
“or to interest on sach arrears, whether a decree has been obtained or not for such arrears of interest.” - 


In this case the ap t is no doubt the purchaser of the holding. But the 
Toa is whether the holding was sold for arrears as ified in the said provision. 

¢ arrears would necessarily mean arrears of rent and the priority that is given 
to a purchaser under section’ 125 could only enure to him if he is a purchaser of the 
holding and the said holding is sold for arrears, meaning arrears of rent. The 
sale in this case is not a sale for arrears of rent but for costs and on a reading of 
section 125 it could not be held that the appellant would be entitled to seek the 
benefit of section 125. Apart from that, sectidn 5 provides : 

“ The rent of ryoti land together with any interest which may be dus in respect thereof shall be 
a first charge the and upon the produce of the ing of part caf, provided 
that, if gathered, the produce in the custody or possession of the ryot or on bolding 
or on a threshing floor or place for treading out grain, or the like, whèther in the fields or within the 


The right of the purchaser to hold the property purchased for arrears under 
section 125 free from the encumbrances t those created before the passing 
of the Act is given in pursuance of the charge y created under section 5 of the 
Act for rent and also for interest. If the decree was for interest alone and not even 
rent, then it may be coritended that the oer would be entitled to the benefit 
under section 125. But the decree is neither for rent nor for mterest and there 
being no charge—the only charge that is created by the statute bemg in respect 
of rent and interest—it cannot be said that a purchaser of a holding in pursuance 
of a decree which is not either for rent or interest or both would be entitled to 
contend that he is a charge holder and therefore entitled to hold the property free 
from the encumbrances except those created by the Act. 


Learned counsel for the a t relied on the provisions of sections 126 and 
127. Section 126 which is as follows: . ‘ 


“ The of the holding brought to sale by the landholder shall be, as nearly as possible, 
equal in to the amount of arrears due and costs” 


only provides that the extent of the property that is to be brought to sale may also 

cover for the costs, which however cannot be taken to mean that a charge, for 

costs is also created though it is not included im section 5 of the Act. Similarly 

section 127 which provides rules for disposal of the sale proceeds says that in dis- 

posing of the proceeds of sale, there first be paid to the landholder the costs 

incurred by him in bringing the holding to sale and ‘in the next-place, the amount 

due to him for arrears and interest up to date of payment. The costs of sale’ 
incurred by the landholder are not costs of a sale held in pursuance of a decree for 

sale, but by distraint and other means provided for in the Act, with the help of the 

Collector. In any event even this provision could not be understood as providing 

a charge for costs, the same not having been included in section 5 of the Act where 

the charge is confined to the rent and‘to any interest accruing due on the rent. 

I am therefore of opinion that a purchaser of a holding in execution of a rent decree 

for costs would not be entitled under section 125 of the Madras Estates Land Act 
+o hold the property free from the encumbrances which are created before or after 
the passing of the Act. Section 125 will have no application to such a purchaser. 


There is a memorandum of cross-objections, That arises out of the contention ` 
of the respondent that even the purchase by the appellant was benami-for the 
judgment-debtors in-O. S. No. 165 of 1944- That was raised -as an issue at the 

ial and the learned District Munsiff went into the question and gave a finding’ 
that the purchase by the plaintiff was only benami for Nadimuthu and his brothers 
and that eae Aha could not therefore be upheld and in any event not binding 
on the defendant. The appellate Court has not gone into the question and was 
content with disposing of the a peal on the question of law just dealt with.” I consider 
this isa case which ought to be sent to tho lower appellate Court for a finding on 
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the issue which was decided by the trial Court but was not dealt with by theappellate 
Court. The appeal is refnanded for a finding on issue 1. Time for return of the 
finding one week after the re-opening of this Court. 


V.PS. ao Appeal remanded for finding. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justiae Macr AnD Mr. Justice SOMASUNDARAM. 
Macharla Balaswamy of Guntur .. Appellant. 


Penal Coes (XLV af 1860), Section 86-—Scope and applicability of f 

The words “state of intorication ” in section 86, Penal Code, can only mean intoxication, which 
renders a person incapable of knowing the nature of the act in question or that he is doing what is 
Fagan laps’ 1o i Rie st wl ap It would be extremely erous to extend 


to these exceptional cases that section 86 of the Code applies. 7 
Appeal against the order of the Court of Session; Guntur division, in C. C. No. 
37 of 1950. - * 


K. S. Fayarama Aiyar for C. A. Venkatanatasimham and A. V. Krishna Rao for 
accused. 


< The Assistant Public Prosecutor (A. C. Muthanna) for the State. 
The Judgment of the Court was delivered by . 


Mack, 7—Appellant, a cooly aged 32, has been found guilty under sec- 
tion 302, Indian Penal Code, of the murder of a woman, Bhudevamma by inflicting 
on her a Bingle stab in the abdomen when she intervened when the appellant was 
stabbing her brother Venkayya (P. W. 1). He has also been found guilty under 
section 324, Indian Penal Code, in respect of injuries he inflicted on Venkayya, 
although charged in that connection of ee to murder him under section 307, 
Indian Penal Code. He has been sentenced to transportation for life and to twc 
years rigorous imprisonment respectively. 

Appellant and P. W. 1 lived very close to each other in Guntur town, P.W.1 
had a bunk or shop by the road side. There is evidence of some previous 
ill-feeling between them over the purchase of a house, which was ultimately bough’ 
by P. W. 1 in competition with the appellant. P.W. 1 saya he filed a complain’ 
against the appellant about a year before this offence, which was dismissed. 

The prosecution case based on the evidence of P.W. 1 and two cye-witnesse: 
P.Ws. 2 and 3, whom the trial Court believed, was that between 6-30 and 7 p.u 
on 1gth April, 1950, P.W. 1 was sitting on a bench near his shop. A 
suddenly came near him with a knife and started stabbing him. en his sister 
who was sitting at the shop counter came up to intervene, he stabbed her in th 
stomach. lea then ran away. Bhudevaynma and P. W. 1 were both taker 
to the Central Crime Station, where two statements Exs. P-1 and P-2 were recorde 
from them. In dying declarations, Exs. P-3 and P-8 made before the Stationar: 
Sub-Magistrate, both P. W. 1 and Bhudavamma described the appellant as bein 
fully drunk, though there is no reference to this either in Ex. P-1 or Ex. P-2. D 
his evidence, P. W. 1 admitted that in the committing Court he said that appellan 
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came staggering in a drunken state. Appellant was arrested at 7 P.M. on 21st 
April, 1950, two days later by a Head Constable (P. W. 11) who says he was even 
then in a drunken condition. There can be no doubt that despite the opmion 
of the assessors, who thought that appellant was not guilty, the learned Sessions 
Judge has rightly found t appellant it was who stabbed both P.W. 1 and 
Bhudevamma. Mr. Jayarama Aiyar for the appellant has not seriously challenged 
this finding and concentrated his argument re us on the plea of intoxication, 
which he urged in this case would, under section 86, Indian Penal Code reduce 
the offence from murder to culpable homicide not amounting to murder. 


The injuries on P.W. 1 may well have had fatal consequences. He was 
stabbed twice in the chest and once in the abdomen. One chest wound was 
14” deep and the abdominal wound is also described as w deep. As the doctor 
P.W. 1g has deposed these wounds were on vital parts of the body and if they had 
paetara a little further, they may have caused danger to life. Bhudevamma 

ad a penetrating wound, not so deep, viz., }°X4° X4" on the left side of the chest - 
which unfortunately however punctured the stomach. In consequence of this, 
she died in the hospital the following night. 


As we understand it Mr. Jayarama Aiyar’s argument is that appellant was 
in a state of intoxication and therefore under section 86, Indian Penal Code he is- 
not guilty of murder which requires a particular knowl or intent and would 
be liable to be dealt with as if he had only the same knowledge as he would have 
had if he had not been intoxicated. Section 86 may be set out in extenso : 

‘ a In cases where an act done is not an offence unless done with a particular or intent, 
a person who does the act in a state of intoxication shall be liable to be dealt with as i he had the 
same knowledge as he would have had if he had not been intoxicated, unless the thing which intoxi- 
cated him was administered to hirn without his knowledge or against his will.” 
Sections 85 and 86 crystallize in tabloid form the law relating to intoxication or 
drunkenness as a defence or plea in mitigation of a criminal offence. Section 85 
gives the same protection as section 84 does to a person of unsound mind, who is 
by reason of intoxication “‘ incapable of knowing the nature of the act or that he is 
doing what is either wrong or contrary to law,” provided that the thing which 
intoxicated him was administered without his knowledge or against his will A 
person, who gets into a state of intoxication voluntarily, is presumed to have the 
same Coswledas he would have had if he had not been intoxicated. When the 
state of intoxication is such as to make him incapable of knowing the nature of the 
act or that he is doing what is either wrong or contrary to law, he can only be 
punished on the basis of knowledge and not of a particular intention. What is the 
‘state of intoxication ” refi to in section 86, Indian Penal Code? There 
are, of course, many varying degrees of drunkenness, which culminate in a state 
in which the person becomes incapable of knowing the nature of any act. Mr. 
Jayarama Aiyar’s argument would include im the state of intoxication under sec- 
tion 86, Indian Penal Code, intermediate stages, which witnesses may describe as 
drunk or fully drunk, but which may not have reached the stage of incapability 
contemplated under section 85. We have no doubt that the words ‘state of 
intoxication ” in section 86 can only mean intoxication, which renders a person 
incapable of knowing the nature of the act in question or that he is doing what 
is either wrong or contrary to law when he commits it. It would be extremely 
dangerous to extend the protection under section 86, Indian Penal Code, to persons, 
who commit serious offences under the influence of liquor in varying stages and 
differentiate culpability in their favour as opposed to similar offences by perfectly 
sober persons. 

Mr. Jayarama Aiyar has referred us to the House of Lords decision, Director 
of Public Prosecutions v. Beard!. That was a case in which Beard ravished a girl 
13 years old and, in furtherance of the act of rape placed his hand upon her mouth 
and his thumb upon her throat, thereby causing death by suffocation. The sole 
ae Rae A ah CN A un, EE E OeE EEE 
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defence raised was drunkenness. Bailhache, J., directed the Jury that if they 
were satisfied that the accused was so drunk that he did not know what he was 
doing or did not know that he was doing wrong, the defence of drunkenness 
succeeded to the extent of reducing the crime to man-slaughter. Beard was 
convicted of murder and sentenced to death. The Court of Criminal Appeal 
substituted a verdict of man-slaughter on the ground that the Judge was WTO 
in applying to a case of drunkenness the test of insanity and should have 

the Te in accordance with the rule laid down in Rex v. Meads, where Lord 
Coleridge, J., summed up to the Jury as follows : 

“ Where it is of i ive, a i motive, shall exist in the 
mind of 2 man “ib aes foe PRE e tt get area dare is so obscure by 
drink, if the reason is dethroned and the’ man is incapable therefore of forming that intent, it justifies 
the reduction of the charge from murder to manslaughter.” . 
The House of Lords in appeal restored the conviction of murder passed on Beard. 
Lord Birkenhead, deliv the judgment of the Court, held that the rule in Rex 
v. Meade1, did not apply and that the summing up by Bailhache, J., did not amount 
to a misdirection although he was mistaken in applying to a case of drunkenness, 
the test of insanity. 


In their close juxtaposition, section 84 dealing with a person of unsound 
- mind and section 85 dealing with a person incapable of judgment by reason of intoxi- 
cation against his will used the same criterion, viz., an incapability “of knowi 
the nature of the act or that he is doing what is either wrong or contrary to law’ 
and place insanity and involimtary drunkenness on the same footing. We are 
ages to see any real distinction in the view that we have taken of section 86 
and the position in English law as laid down in Rex v. Meade}, or in Director of Public 
Prosecutions v. Beard». The view that we have taken is in accord with our own 
case law, though the approach is somewhat diferent. Ayling, J., In re Mandru 
Gadaba*, held that ordinary drunkenness makes no difference to the knowledge 
with which a man is credited and if an accused knew what the natural conse- 
quences of his act were, he must be presumed to have intended to cause them. 
Intention, of course, in many cases, is an inference from knowledge. As an intoxi- 
cated man is assumed to have the knowledge, he must, in the generality of cases, 
be assumed to have had the intention. But there may be cases in which a person ' 
by reason of intoxication may, under certain circumstances, be incapable of 
knowing the nature of a particular act he commits or that it ig either wrong or 
contrary to law, although his state of intoxication may not be such as to render 
him incapable of knowing the nature ofall his acts. In such cases, in determinin 
the quality of the offence, evidence may be necessary of a specific state of mind, 
which must be found as a fact and not assumed. It is only in such cases, which 
are rare, that section 86.can be invoked by a person in some stage of intoxication 
to mitigate culpability; and to limit it to knowledge without inference of criminal 
intention, where the offence with which he is charged, such as murder, requires 
poe of a specific intention. Sections 85 and 86 were enacted in the Indian 

enal Code in the year 1860 at a time when English judge-made law in the domain 
of intoxication had not been settled. It is a tribute to the anticipatory genius 
of the authors of that Code that we find even go years later no real difference 
between the law as sought to be cyrstallised there and English judicial decisions 
since then, which have gone up to the House of Lords, Sections 85 and 86 appear 
to us clear and unambiguous and we need not-look beyond these sections, which 
appear to us to leave no room for doubt as to what the statutory law is and how 
it should be applied in defences raised on the ground of intoxication. 


In this particular case, we are quite satisfied that although the appellant 
may have been the worse for liquor, he knew perfectly well what he was doin 
when he came up to P.W. 1 with a knife and set about stabbing him, it wo 





I. ee 1 K.B. 895. 3. (1914) I.L.R. 38 Mad. 479. 
a. 1920 A.G.. 479. ; ; 
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appear, murderously in his chest. The learned Sessions Judge a to us to 
have taken a lenient and charitable view of the attack on P.W. 1, hich was really 
more murderous than that on his sister Bhudevamma, who intervened and received 
only one stab in her abdomen. A man, who keeps on stabbing persons in vital 
parts, must clearly be presumed to know the consequences of his acts and it is not 
open to him to plead that he was so drunk at the time as not to mow or intend 
what he was doing. We have no hesitation in rejecting this defence based on the 
distinction between wate and intention in section 86, Indian Penal Code 
put forward to reduce the offence to one under section 304, Indian Penal Code. 
One of the witnesses to the stabbing, P. W. 2, told the investigating officer that 
he saw the appellant and P.W. 1 fighting before the stabbing. The learned Sessions 
Judge gave this as one of the reasons for not ing on the appellant the extreme 
sae A On the whole, we do not think that the extreme penalty was called 
‘for in this case. We confirm the convictions of the appellant and also the sentences 
passed on’ him, though we think, as regards the attack on P. W. 1, he should have 
been more correctly convicted as ed under section 307, Indian Penal Code, 
instead of under section 324, Indian Penal Code. With these observations, we 
dismiss the appeal. : 
Somasundaram, F.—I had the pleasure of perusing the j ent of my learned 
brother and I entirely agree with him. I would, however, a few werds to it. 
l When a n voluntarily drinks and he is in a state of mtoxication, sec- 
tion 86 says that he shall be ealt with as if he had the same know. as he 
would have. had if he had not been so intoxicated. Can he dealt 
with as if he had the same intention is the question. A man is presumed to 
know the natural or the necessary consequences of his act, “and intention 
being an inference of knowledge he is presumed to intend the natural conse- 
-quences of his act, This is true in a majority of cases but there may be some cases 
where knowledge alone may not be sufficient and specific intention may have to be 
proved to fix the person with liability. for the crime. Suppose a man in a state 
of complete intoxication is found in the house of another during night time. From 
this circumstance alone can it be presumed that he had the intention to commit 
theft or any of the things mentioned in section 441, Indian Penal Code. I think 
not. The section, no doubt imputes to him knowledge, the knowledge here bemg 
that it is wrong to enter another man’s house during the night. But that is not 
ee for convicting him for criminal trespass. ‘There must ‘be further proof 
that he had the intention to commit an offence or one of the things mentioned 
in section 441. The intention in such cases cannot certainly be in merely 
from the fact that he was found intide the house though in a state of intoxication. 
It is to cases'of this kind that section 86 in my opinion will apply and not to cases 
where the intention is ordinarily inferred from knowledge. 


V.P.S. > — : Appeal dismissed. 
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election in question. Article 329 (b) was apparently enacted to prescribe the manner in which and 
Be ney his round and oie grounds which may be raised under the law to call the 
election in question, be urged. It fo by necessary implication from the language of this. 


Provision that those grounds cannot be urged in any other manner, at any other stage and before 
any other Court. 

Appeal under Article 132 of the Constitution of India from the Judgment 
and Order dated the 11th December, 1951, of the High Court of Judicature at 
Madras (Subba Rao and Venkatarama Ayyar, JJ. in Writ Petition No. 746 of 
1951). - 

The following are the Judgments delivered by the High Court : ` 


Subba Rao, J.—These petitions are filed for issuing crits of certiormi quashing the orders of the 
Se et e er Teh a er 
nation papers and for issuing writs of mandamus directing the Returning to i e 
farther steps in election by excluding the impugned nomination papers or by indudmg the valid 
ones, as the case may be. The first elections under the Constitution of India on the basis of adult 


franchise are ing held. The magnitude of the experiment is un eled millions of voters will be 
going to poll. e Election Commissioner appointed under the itution of India the 
electoral rolls and also made the necessary arrangements. The President of the R i issu 


imuing 

. a Notification called upan the’ Parliament Constituencies to elect members in accordance with the 
isions of the Representation of the People Act, Act XLII of 1951. So, too, the Governor of the 
tate iwued another Notification calling upon the Assembly Constituenies to elect members in accord- 
ance with the provisions of the said Act. The Election Commission fixed the dates for nominations, 


the in ing candidates filed their nominations. On the date of scrutiny, objections were taken 
by-some of the candidates to the nominations filed by others. The Returnmg cers after scrutiny 
rejected some nominations and accepted others. Returning Officers invariably gavo reasons 


not necessary to give other facts affecting the merits as we are dismiming the petitions accepting the 


The learned Advocate-General and the other Advocates representing the other Respondents 
raised the following four points : 
___ (1) Article g29 of the Constitution of India is a bar to the maintainability of the present appli- 
cations. 
mon abc Sena Sin fe Ror Pel Ay dnt te 
(3) Writs of Certiorari will not imue as the order of the Returning Officer is not a judicial act. 
_, (4) Writs of Girtin ari will not issue as the Petitioners have other remedy by way of election 


I shall now quote the relevant Articles of the Constitution of India and the provisions of the 
Representation of the People Act, 1951. 


“ Article 924 (1) : The intendence, direction and control of the preparation of the electoral 
rolls for, and the conduct of, elections to Parliament and to the Legislature of every State and 
of elections to the Offices of President and Vice-President held under this Constitution, including 
the appointment of election tribunals for the decision of doubty and disputes arising ont of or in connec- 
tion with elctions to Parliament and to the Legislatures of S shall be vested in Commision (referred 
to in this Constitution as the Election Commission).” 7 ‘ 

“ Article 926.—The elections to the House of the People and to the islative Assembly of 
eves) Stire iall te an the baas OF Adult saiast: chine ith bag. every oea hoi cilsen of Lidia 
and who is not less than twenty-one years of age on such date as may be fixed in that behalf by or ` 
under any law made propriate Legislature and is not otherwise disqualified under this Consti- 
tution or any law by the appropriate Leglature on the ground of mom-readence, tmsoundnem 
of mind, crime or corrupt or illegal practice, be entitled to be registered as a voter at any such 
election.’ 
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“ Article 327.—Subject to the provisions of this Constitution Parliament may from time to time 
law make provision with to all matters relating to, or in connection with, elections to either 
use of Parliament or to the House or cither House of the Legislature of a State including the pre- 

paration‘of electoral rolls, the delimitation of constituencies and all other matters necessary for securing 
the due constitution of such House or Houses.” > 

“ Article 328.—Subject to the provisions of this Constitution and in so far as provisions in that 

‘behalf is not made by Parliament the Legislature of a State may from time to time by law make provi-, 
sion with respect to all matters relating to, or in connection with the elections to the House or either 
House of the Legislature of the State including the preparation of electoral rolls and all other matters 
necessary for securing the due constitution of such House or Houses,” 

“ Article 929.—Notwithstanding anything in this Constitution 

(a) the validity of any law relating to the delimitation of Constituencies or the allotment of 

seats to such Constituents, made or purporting to be made under Artcle 327 or Article 328 shall not be 
called in question in any Court ; 

(6) no election to either House of Parliament or the House or cither House of the Legislature 

of a State shall be called in question except by an election petition presented to such authority and in 
such manner as may be provided for by or under any law made by the appropriate Legislature.” 


“ Article 226.— (1) Reh eae anything i Article 32, every High Court shall have power 

t the territories in relation to which it exercises jurisdiction, to issue to any person or aytho- 

rity, including in appropriate cases any Government within those territories directions, orders, or writs, 

i ing writs in the nature of habeas corpus, mandamus, prohibition, warranto and certiorari, or any 
of them, for the enforcement of any of the rights conferred by Part and for any other purpose. 


(2 The power conferred on a High Court by clause (1) shall not be in derogation of the power 
conf on the Supreme Court by clause (2) of Article ga. : 


Act XLIII of 1951 was passed by the Parliament of India to provide for the conduct of elections 
to the Houses of Parliament and to the House or Houses of the Legislature of cach State, the ifi- 
cations and disqualifications for membership of those Houses, the corrupt and ill practices other 
offences at or in connection with such elections and the decision of doubts and disputes arising out of 
or in connection with such elections. 

“ Sgarion 80. Election Petitions. No election shall be called in question except by an election 
petition presented in accordance with the provisions of this Part.” 

tt SEOTION 170. No. Civil Court shall haye jirisdiction to estion the legality of an action 
taken or of any decision given by the Returning or any other person appointed er this 
Act in connection with an election.” 

On the first point raised, the argument of the learned Counsel for the Respondents may be stated 


thus. A right to vote or stand as a candidate for an election is a political right and not a common 
law or a natural right and owes its existence to the Constitution is, therefore, subject to the limi- 
tation imposed by the Constitution. It received a separate treatment in the tution and the 


subject of election was taken out of the purview of the ordinary courts. Article 324 of the Canstitution 
lays down that the superintendence, direction and control of e election shall be vested in an Election 
Commission, Article 327 authorises Parliament to make law in respect to Elections, Article 329 
that notwithstanding anything in the Constitution, no election can be called in question 
except by an election petition. The word “ election petition ” occurrmg in that article included all 
the matters mentioned in Article 924, that is every process of election beginning with the writ and 
ending with the declaration of the result. So, the provision of Article precludes the High Court 
from calling in question the validity of nominations, which form part of an election. 
The reply of the learned Counsel appearing for the Petitioners ma be summarised. The Cotsti- 
dlic and the country, an extra- 
ordinary power to keep the tribunals bounds. Unless Article of the Constitution has 


placed before the Constituent Assembly in the form of Article 291 (A) and that in the renum i 
at the final stages of the constitution-making, it was given the n 329. Article 291 (A) as oti- 
i drafted consisted of three clauses and the last clause which read, “ ision may be made 
by or under any law made by the appropriate Legislature for the finality proceedings relating to 
or in connection With any such election at any stage of such election” was dro It was said 
that the finality clause though intended to be introdued in the Constitution was ulti y dropped 
fact clearly indicates that the Constituent Assembly did not oust the jurisdiction of 


; question, therefore, mainly turns upon the true interpretation to be i to the provisions 
of Article g29 of the Constitution of ja. The Article starts with the following words: “ Not- 
withstanding anything in this Constitution ”. This is a saving clause usually adopted by statutes 
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to-give an unrestricted scope to a particular provision freo from the limitations imposed by. the othe: 

ions of the Act. The words are wide, and it is not possible to contend that n piven mo 
the High Court under Article 226 are not controlled by that clause. For, the Article 
226 certamly come within the meaning of the words “ ing in this Constitution’. Leamed* 
Advocate-Gencral that if-Article is not in accordance with the Constitution, an election can 
be set aside Article 226 of the itution of India and Article 929 is, 


concerning vi 

regard to election disputes, and therefore the words of 329 are enacted to obviate 
the exercise of that power. S is sought to be derived for this argument on the state of law 
in England and America, where i Japita, thiugh judicial ia nature ae ey ee 


ing to election disputes. Article 329 (a) operates as a com bar against questioning the validity 
of any law | to the delimitation of Constituencies or ing to be made under Article 


“ election ”, for if a particular proceeding is not one covered by J 
and also not a part of election, Article gag will not prechide the High Court from exercising the power 
under Article 226 in respect of that proceeding. 

Therefore the learned Counsel for the Respondents argued that the word “election” is very wide 
and com so as to include the entire process starting from the writ and ending with the deda- 
ration of the result; whereas the Counsel for the Petitioners t to featiict dts. ae on y to toe 
declaration of the result. In Wharton’s Law Lexicon, page 312, first meaning gyen to word 

number for an me 


J 

of 1894, election includes both the nomination and the poll. The quaton is whic which meaning should 
ba piven to the word- = election” in Article g29 (b). In Henrietta Muir . 
of 1 two guides are laid down at page 127 for ascertaining the ing of a particular word in 
a particular Act of Parliament. They are (1) external evidence derived extrancous circum, 


itself. The of' the Indian Constitution largely ted upon the Constitutions of other 
countries, particularly that of America and also the constituti practice obtaining in- 
Tho ing attributed to the word “ election ” in England in various statutes will be a useful guide. 
35 and 96, Queen Vi ia, 1872, Chapter 99 relates to an Act to amend the law relating to procedure 
and Mnuicipal elections. 1g of the Act reads : “ No election shall be delcared 
invaljd by reason of a non-compliance with the rules contained in the First Schedule to this Act or any 
ee eee m the Sccotid Schedule to this Act if it appears to the tribunal ha 
cognizance of the questian, that the election was conducted in With iie ee 
down in the body of this Act and that such non-compliance or mistake did not affect the t of the 
election.” Schedule I prescribes the rules for Parliamentary Elections and for the issue of a notice 
theR Officer fixing the date of the election and the place where the election is to be held. 
the date of the election, candidates shall be nominated and if the election is contested the election 
is adjourned giving public notice of the da} on which the poll will be taken. Then the poll will be 
taken in the manner prescribed by those rules. A perusal of the rules clearly indicate that rcminatian 
and poll distinct are t partsofelection. Rogerson “‘ Law and Practice of Elections,” 
Volume II, deals with tho following different stages of election. Chapter II deals with the fro- 
ceedings yecviow to election, the preparation of electoral rolls, ly of ncmination papers, 1f point- 
ment of Returning Officers arid arrangement for elections. Ge er III deals with proceedirgs 
at election such as the nomination of the candidates, withdrawal of nominations, declaration of the 
election, if candidates are less than the number required for the vacancies, and the taking of the 
poll if the election is contested. Chapter IV contains the procedure followed in proceedirgs after the 
p Bach aa crating Of etes, declara an of elec cue of bale ee 
candidates, etc. The treatment of the subject by Rogers, an authority on Elections, also indicate 
that nomination is part of an election. The Rules framed under the Madras District Municipalities 


Act and Local Boards Act, which were practically copied from the ish Rules, also pomt out the 
same result. The Representation of the People Act, 1951, which ied the legislative practice 
obtaining in this country and da. England ie repaci of elections, alio sndicate that rcminaticn is 


treated as part of the election. Under that Act, an election has been defined to mean “‘ an election 
to fill a seat or seats in cither House of Parliament or in the House or either Howse of the Legislature 
of a State other than the State of Jammu and Kashmir and.inchudes a primary election.” Part II 
ibes the qualifications and di i ons for membership. Part II provides for the noti- 
ion of General Elections. Part contains the administrative machinery for the conduet of 
elections. Part V deals with the conduct of elections. Rule go of the Act directs the appropriate 





I. (1930) A.C. 124. ~ 
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authority to fix the date for nominations. Rules 32 and 3g provides for the nomination of candidates 
and the particulars to be contained in the nomination paper. Lope Dedy r E pee 
of the nomination and under Rule 36, nominations are scrutinized, the Returning Officer decides 
on objections raised. Under Rule 97 the candidate is allowed to withdraw. Rule 38 deals with 
the publication of nominations. Chapter I of Part V ibes rules for the appomtment of agents, 
their revocation, and their disqualifications. Chapter III provides for uncontested elections. Chapter 
IV deals with the poll. Cha ter V deals with counting of votes and Chapter VII with the publi- 
cation ofthe election results. Vi relates to disputes regarding election, and section 8o specifically 
states that no election shall be called in question S b aa elenen pen are aaonly 
with the provisions of this part. Under section 100 (¢) the result of the election has been materially 
affected by the improper acceptance or rejection of a nomination the Tribunal is ed to set aside 
an election on the ground that the nomination was improperly accepted or jected.” It can only be 
so because the nomination is part of the election. A perusal of the various ers of this Act also 
support the contention of the learned Counsel for the Respondents that nomination is treated as 
part of an election. 


The casc-law on the subject also point out to the same direction. In Marford v. Liaskry1, the 
facts were a candidate was, at the time of his nomination, interested in a contract with the Corporation 
of the Borough. The Mayor allowed the objection and the Respondent was declared elected. But 
pace oat date of the poll, hehad assigned his interest in the contract. Wright, J., observed at 
page : 

“In the absence ofany guide, we think it safest to hold that in cases of elections under the Murficipal 
Corporations Act a person, who at the time of nomination is disquafilied for election in 
the manner in which this petitioner was di ified, is disqualified also for rcmunation. ‘ke rcmi- 
nation is for this purpose an essential part o the election, and if there are no competitors, it of itsclf 
constitutes the election by virtue of the express words of section 56. A different construction might 
produce much confusion.” 

In Srixivasaly Reddy v. Kuppuswami Goundar?, there was a vacant seat in the Taluk Board of Tindi- 
vanam, and three candidates offered themselves for election. The nomination peper of the plaintiff 
wasrejected. The third candidate withdrew. The only remaining candidate was d elected 
in accordance with the terms of Rule 7 (1) for the conduct of elections framed under the Act. The 

intiff filed a suit in the District M s Court ageinst the President and the successful candidate 
or a declaration that he was e duly nominated candidate, for setting aside the electicn and for an 
injunction. Rule 1 of the Rules for the conduct of enquiries and the decision of disputes relatmg 
to elections runs as follows: “A. Save as provided in section 57 of the Madras Local Boards Act, 
1920, no election held under the Madras Local Boards Act wh of a member or President of a 
District Board, a Taluk Board, or a Union Board, or a Vice-President of a District Board, or a Taluk 
Board, shall be called in question except by an election petition presented in accordance with these 
rules, to the District or Subordinate Judge having jurisdiction by any candidate or elector against 
the candidate who has been declared by the Presi ent of a Local Board to have been duly elected.” 
The question considered was ‘‘ Whether a proceeding, where only a single candidate was nominated 


to the seat and so no polling took place, was an ‘election.”” ven, J.,at page 364, observed ““The 
term is not defined in the Act or in the rules, and doubtless in ita ordinary of ety ical meaning, 
it implies some act of choosing on the part of the electorate though i we are accustomed to 


speak of an “ uncontested election” where the single candidate is unopposed. The significance of 
$ election ” as a selection of one out of two or more was adopted by Phillipe, J., and my learned brother 
in-Krisknastoomi v. Ghulam Mukammad Ghouss?, but with great respect I am led by a consideration 
ofthe mannerin which the word ıs used in the Act and Rules to attach to ita somewhat wider 
and more artificial meaning.” The learned Judge to state at page 365, “I think, therefore, 
that the term ‘election’ may be taken to whole an ‘elected member 


view in an earlier decision his concurrence with the view of Curgenven, J., as follows : 
“ I think, speaking for Phillips, J. and I interpreted the term ‘ election ’ in its j 

sense. The term as used in the Act seems to cover the whole procedure whereby an ‘ elect r 
is returned, whether or not it be found necessary to take a poll.” In Sefvaranga Raju v. Doreistoami 
MudaHar4, a Full Bench of this Court had to consider whether a disqualification under section 49 of 
the Madras District Municipalities Act, 1929, can be made a ground for a petition before an “‘ Election 
Court i the election under Rules I and II (¢) of the rules for decision of disputes as to 
the ty of elections held under the Act.” Anantakrishna Ayyar, „in dealing with that question 
observed at 43 “I think that in the Madras District Munici ties Act also ‘ election * should 
be taken to both the nomination and the poll. Though a restricted view of the ing ` 
of the word ‘election’ was taken in some cases, I oak that the view that ‘election’ includes both 
nomination and the poll was the view adopted by a larger number of learned Judges in this Court 
as scen from the cases cited in the J ent of Walsh, J., and Mangala Goundar v. Ayya- 
thorai Mudaliar®."” Pakenham Walsh, -» in his referring Judgment says at page 735, “ Tn ini 

Reddy v. Kuppuswami Goundar*.” Curgenven, J., held t the term ‘election’ may be taken to 
embrace the whole procedure whereby an ‘elected member’ is returned, whether or not it be found 





1. (1899 Sana wee 1929) 57 M.L.J. a41 : I.L.R. 52 Mad. 
2. (1927) 27 : . Je ` 
ae fi ) 51 M.L.J. 193: I.L.R. 50 Mad. 5. (1927) 55 M.L.J. 6g2. 
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-necessary to take a poll.” He followed the view taken by Jackson, J., in Srimivasechariar v. Venkata- 
ome dy Walger Jos ia Sarmelana Rás X. Chaiziat cipal Gouna] ee Madhavan 
Nair, J., agreeing with Curgenven, J., adopted this broader meaning of the term “ ection” as against 
the morerestricted one which he had taken in Krishnestoami v. Ghulam Muhammad Ghowsi* with Phillips, J. 
It will, therefore, be seen from the aforesaid statutes and the case-law on the subject that the word 
Selection” has always been used and interpreted to mean the entire process comprehending not only 
the’actual poll but also the stage of nomination. 


Now, let me turn to the internal evidence afforded by the isions of the Constitution of India 
itself. The Constituent Assembly was providing for elections upon adult franchise. Part XV 
ofthe Constitution provides a complete machinery for conducting election. Under Article 3% 
“f The superintendence, direction and control of the preparation of the electoral roll for, an 
the conduct of all elections to Parliament and to the ture of every State and of elections to the. 
Office of President and Vice-President held- under thi Constitution, including the appointment 
of election tribunals for the decision of doubts and disputes arising out of or in connection with elecbons 
to Parliament and to the Legislatures of States shall be vested in a Commission.” The entire adminis- 
trative control of the conduct of the elections including the appointment of the tribumals is vested in 
the Commission. The word “elections” in Article 924 is used admitt in a wider sense fo as to 
takein tho stagt of nominations also. The word “elections” used in Articles 326 and 327 and 328 is 
also used in è comprehensive sense. There is no reason why the word “election ” in Article 329 (B) 
should be construed in its narrow sense. The provisions of Article 329 also indicate that the framers 
of the- Constitution were making a distinction between pre-election and election process. In the 
-case of pre-election process, that is those relating to the delimitation of Constituencies, the allotment 
of-scats to Constituencies, were all treated purely to be of an administrative character and therefore 
kept outside the Courts’ jurisdiction. As the elections-process that is the process commencing 

from the issue of a writ to the declaration o; the result, they treated it as an election, which can 

be questioned by the procedure prescribed therein that is in an election petition. If Articles oig 
and 329 (6) do.not exhaust the administrative procedure set by the Constitution and c 
-dlection process, an intention would have to be attributed to the kaner of the Constitution that for 
the acts done between the delimitation of constituencies allotment of seats to sich constituencies 
and the taking of tho poll, suits in ordinary Courts could be filed, Such an intention obviously cannot 


be attributed to the of the Constitution unless the words used are clear. 
Learned Counsel for the Petitioners relied upon the Debates of the Constituent Assembly in 
-support of his argument that, though the Constituent Assembly intended to give ity to the election 
i they desi omitted the clause at the time of the final ing of Constitution. 
in clause read: “ Provision may be made by-or under any law e by the i 
Legilature for the -of i to or in connection with any such election ot any 
stage of such election.” clause was Clause (c) of Article agt~A on the Draft Constitution-corres- 
to Article 399. Apart from the fact that it not be permissible to go into the Debates 


ies d ‘Counsel for the Petitioners then relied the tions of Article 101 (1) and 102 (1) 
‘of the onstitation, whereunder a person ix disqualified for mg a member of cither House of 


i argument, these 
reasonable doubt that * Parliament used the word “election” also ina comprehensive sense 
Tt is then contended that the disputes mentioned in Article ge4 are wider than the disputes 
under Article 929 and, therefore, in regard to disputes excluded from Article 329 the power of the 


High Court is tact. Article does not deal with any i in regard to elections. It 
vests the admiinstrative control in a Commision, including c appointment of election tribun 
for the decision of doubts and di tes arising out of or in connection with elections to Parliament 


‘ tribunal. -The words relied upon’ are only descriptive of the tribunal to be appointed. It does not 
vin any way affect the interpretation of the words in Article g29 (b). 

if the cbnstruction put forward on behalf of the Respondents is accepted. Wallace, J., in Sarvothama 
a aas I aamħħõă 


at poaa maoo _6 
I. (1924) 47 M.L.J. 672. Caer - 8. ‘(1ga6) 51 M.L.J. 193 : I.L.R. 50 Mad. 86. 
Q. een 45 M.L.J. 23 :I.L.R. 47 Mad. 585. 
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7 
Ras v. Chairman, Municipal Cowmil, Saidapet! has brought out the various lications that may 
aee ita daca aE to ate ted to us in the following D o election has yet 


election. It is no remedy to tell him that he must kt the election go on and then have it set aside 
by petition and have a fresh election ordered. The freah election may be under altogether different 
, conditions and may bring forward an array of fresh candidates. The petitioner can only have his 
relief if the proposed election without him is stayed until his rejected nommation is restored.” 
Rchwave, G J, ssid much to the same effect at 591: “I do not think the law is such the plaintiff 
maast Seale aG the election Ws Weld and then tiring ant election meim; which i Bound adean 
nor indeed would that remedy give him all that he is entitled to because after the election petition 
had succeeded, there would have to be freah nominations and there might be other candidates in the 
field that he would not now have to meet, to say nothing of the and expense that he would 
necessarily be put to.” The learned Judges in that case have put forward with force all the difficulties ` 
and complications that will arise. To that, another anomaly also may be added. If only one 
person filed his nomination paper, and that is rejected, what is his remedy? It-is said that he can 
Wait nll another election is held and then file an application for setting aside that election. This 
Set obviously canot mot the ibiation ax Lie petitioner 3 niot quesioning. Meche election 
any of its irregularities but the rejection of his nomination paper m an intended election. It 
may be ed reasonably that as no election is held, the High Court may be moved in an appropriate 
casc by a Writ of Mandamus. On the other hand, even if the argument of the petitioners be accepted, 
there would be other difficulties. aaa econ ofa magiinda complications and obstruction 


at every may introduce confusion and chaos. If Article 392 of the Constitution stood al 
and the Patiamnen did not enact ection 170 of Act XLII af 1941, it would be apen ‘oe equrlaved 
persons to file suits for’ declaration and injunction at stage m the process of election. In the 
i whichever view is accepted, it is not le to avoid difficulties. Perhaps th 


circumstances, c 
they are obvious difficulties affecting individual, in the general interests of the public and: in 
smooth working of the Election Machinery, it is better to have the election questioned after the 
results are d rather than at every stage of the proceedings. Be that as it may, a fair readi 
of the provisions of Article in the context of general elections leads me to hold that the 
“ election ” is used in a com coxive sense, I therefore hold that the word “ election ” in Article g29 
means the process starting from the writ and ending with the declaration of the result. In this view, 
the election can only be called in question by way of an election petition and not by a Writ of Certiorari. 
Even so the learned counsel for the petitioners contended that as the word “election ” is used 
in a comprehensive sense, nominations which are part of an election, cannot be questioned otherwise 
fa ee eee ee objections and deciding 
thereon is acting without jurisdiction. In other words, they contended that the Returning Officer 
had no power, but simply to receive the nomination papers and allow all the candidates to contest, 
the election. This t is certainly ingenious, but in my view is not sound as we hold that nomi- 
dation ts part of the election, The entire process is one. Under section 96 (3) of Act XLII of rq51, 
Gay Retuming Officer is i the power to decide all objections which may be made to any nami- 
nation and may, on his own motion, reject any nomination paper after a summary enquiry. if 
any. This is only a part of the machinery provided for election, and election can only be set aside 


after the declaration in the manner ed by the Act. The grounds for declaring an election, 
vaid, provided for in section 100 indicate that an election can be set aside, if the result of the 
election has been materially affected the im acceptance or rejection of the nomination 


paper. Dispute in respect of this part of the election can be raised’ in the election petition and as the 
election petition is the only remedy for calling in question an election, I am of the view that different: 
paris of the election cannot be questioned otherwise than in an election petition. 

It is then contended that the petitioner’s right to stand for an election is a distinct right and, 
that when that right is denied, he has a te cause of action. But the right complained of is 
created by the Constitution itself, and if c Soristirtion provided 2. meral remedy, the penon 

i will heve to pursue that remedy. The leading case on the subject 
casc is Bhaiskankar v. The Municipal Corporation of Bombap?. The learned Judges pointed out : “ Where 
e Obie Dek hee eee eee a fo 


expremly provided 
sarily implied, that tribunal’s jurisdiction to determine those quatoos is ie ag or the same. 
i unicipal 7 idapet', that “ the 


- cannot, I think, admit of doubt, but before it follows that section 42 will give a right of suit, we have 





1. (1923) 45 M.L.J. 93 : I.L.R. 47 Mad. 585. gR. (1907) I.L.R, 31 Bom. Gos. 
99 
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(2) The conferred on a Court ipe (1) shall not be in derogation of the power 
conferred on Supreme Court by G) oF Arnie pa - , : 
.“ Article a7. (1) Court shall have intendence over all Courts and tribunals 
foghat deta oe en Be EE | 
(4) Nothing in this article shall be deemed to confer on a Court powers of superintendence 
over any Court or tribunal constituted by or under any law to the Armed Forces.” 


(2) No law made by Parliament shall be deemed to be invalid on the ground that it would have 
torial operation.” 


“ (1 Notenistindiog envio in clauses (a) and ), Parliament has exclusive 
ae ee tte ating Gein ee ee 
fin this Constitution referred to as the « nion List’).” 

Seventh Schedule. List I, Union List-Item “ 72. Elections to Parliament, to the Legislatures 
of States and to the offices of President and Vice-President ; The Election Commission.” 


“on. urisdiction and powers of all Courts, except the Supreme Court, with respect to of 
Rie ig iy aga e ap ; 5 SYON 


Court, what I may fer convenience call, Jurisdiction: which it was exercising before 
Gonstitution. The ction so preserved may be pecuniary, territorial, or in respect of a subject— 
matter. It maybe or Criminal, Original or Appellate. It may relate to i i irt lty, 
tvency or The proviso to Article 225 removes restriction on the High 

Court's iction in respect of revenue matters. On the other hand, Article 226 confers on 
Court an extensive to issue writs or other directions in respect of Courts throughout the 


by 
thesaid Courts were not able to reach the tribunals the original jurisdiction of the 
High Court were not authorised to enforce fomdamen pin The content of the power- 
now conferred Article 296 is different and more extensive t 


y- 


ry 
` t 
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Mbefore. This extraordinary jurisdiction, I may, for convenience, call power to issue consti- 
siera firii dealt br E t cannot be treated as part of the iction of the 

w ini ip any existing High Court, for ifso held, it may mean that in casc of Courts, 
which had no power to ssuc a writ previously, fresh power had been given and in the case of Courts 


which had some a dead , 1t was an extension of that power. Itis, therefore,a new power 
cueferredcarthe Hen Con ats exercised subject to the territorial jurisdiction... It js not a power 
which is an only to the subject-matter déalt with under Article 295. That the Hi 


Court has territorial ction over the entire State within which itis situated, is also clear from 
provisions of Article 227. It says that every on Bae shall have superintendence ovey all Courts 
and Tribunals throughout the territories in ion to which it exercised jurisdiction. ‘The only 
Tribunals which are excluded from its superintendence are Courts or Tribunals constituted by or 
ander any law relating to Armed Forces. eae ei a 


Articlé 225 is subject to the provisions of the Constitution and therefore subject io the provisions 
of Articles and 237." The construction suggested by the learned counsel for the respondents 
would make Article subject to Article 2g which the fr of the Constitution did not 
to do. The total quantum of power of the Parliament fo enact laws is dealt with in Artitle 245 
and distribution in Article 246. Article 245 clearly says that the power of the Parliament to 


O T Pari oi the teritor Varta to the isions of the Consti- 


tution, and is, therefore, mbject to the provisions of Articles 22 and 227. e Parliament cannot, 
therefore, c a law in derogation of the provisions of Article 226. does the argument of the 
learned counsel relying the distinction between power and jurisdiction carry his case further. 
It is true there is a real istinction between power and jurisdiction. It is also true that the framers 
of the Constitution made that distinction in many articles of the Constitution. But that does not 
affect the express power conferred on the High Court to isus writs within its territorial jurisdiction 
for the purposes mentioned therein. Article 226 does not limit that power or make it an appenage 
vo the subject-matter over which it has jurisdiction. - R k 


Now I shali proceed to consider the argument of the learned , counsel based upon the historical 
retrospect of tho earlier legislation. Before the Constitution, the jurisdiction of the High Court to 
issue p writs was derived from the Supreme Court. The Supreme Court derived its power 
under a1 . II, c. 70. It was subject to the following two limitations. 


(1) “That the Governor-General and Council of Bengal shall not be subject jointly or severally 
to the jurisdiction of the Supreme Court of Fort William in Ben for or by reason of-any act or 


order, or any other matter o1 thing whatsocyer counselled, or done by them, in their public 
capacity only, and acting as Governor-General and Council.” ae = 2 
(2) “And .... the sid Supreme Court shall not have or exercise any jurisdiction in any 


according to the usage and practice of the coun , or the Regulations of the Governor-General-in- 
Council.” These limitations were again menti in 39 and 40 Geo., c. 79 and in the Letters Patent 
Pe Cee ena eee creer cometitoting: the Supremes Cour at Midis The present 
High Court was constituted under the Indian High 


any O, 
matier concerning the revenue, or concerning any act or acts ordered ordone in the collecti n thereof 


Patent and subject to the j of any such cts Patent, such. jurisdictions,-powers and 
authority as are vested in Courts respectively at the commencement.of the Act.’ ž - 


Section g of the Indian High Coarts'Act, 1861 (24 and 95 Vic., c. 104) reads : 

“Each of the High Courts to be established under the Act shall have and exercise all such civil, 
criminal, ty, and vice-edmiralty, testamentary, intestate, and - matrimonial jurisdicticn, 
errr sata | steers papel Al much Md Basehor taari for and in relation to the administration 
off 0 in the Presidency for which it is established as er Majesty may- by such Letters Patent as 


Ca 


and direct, cct, however, to such directions and limitations-as to the exercise of 

o land criminal ni beyond the limits of the Presidéncy-towns as may-be 
ibed thereby ; and save as by such Letters Patent may be otherwise directed and subject and without 
a ieee tae crs in relation to the matters aforesaid of the Governor-General of 
in Council, c High Court to be ‘established in each Presidency shall have and exercise all 


any 
in the samo Presidency abolished under this Act at tho timo of the abolition of such last-mentioned 
G » eye Mais Ney z ses he as 
- _ The Letters Patent, which they issued, contained the further clause ‘5 And we do further ordain 
and declare that all the provisions of these our Letters Patent arç subject.to ‘thé Legislative 
of the Governor-Gencral-in-Council, exercised at meetings for the of making laws regu- 
lations and also of the Governor-General in cases of emergency un er the provisions of an Act of the 
Twenty-fourth eset (habe te ln Rogn, ee and may be in all’ 
amended and altered thereby.” It is clear from‘the i poao that the High: Cot 
was given the same jurisdiction and which the Supreme 
Legislative power of the ‘Governor: in-Council: + -' 


Tiis 


Possessed but subject to the 


’ 


y 


PA 


) 
784 THE MADRAS LAW JOURNAL REPORTS. . [1952 
Bearing the aforesaid provisions in view, I shal] now to consider the cases relied upon 
by the learned counsel for the respondents. In Richard axd Bomanjes Nowvrejes v. cH 
one Hurkissondass Hurgovundass failed to pay the annual quit rent. The office of the Collectar 
took away a globe and = lanip from the penises: Hurkissondass Hurgovundass brought an action 
of trespass in the Supreme Court of Bombay. Their Lordships ing upon the clause ın the Letters 
Patent “that such Court should not have or exercise any jurisdiction in any manner concerning 


the revenue under the management of the Governor end Council respectively, either within or 
beyond the limits of the town, fort or factory, or concerning any act done according to the 

and practice of the country, and the Regulations of the Governor-and-Council, Bombay aforesaid,” 
dismissed the suit. In that case, no question of the exercise of the prerogative rerit of certiorari arose. 
The suit was dismissed because of the provision ousting the jurisdiction of the Court in respect 
of revenue matters. The Judgment of Venkataramana Rao, J.,in Thyagarqje Chettiar v. Collector of 
Madura? relates to the power of the High Court to issuc a Writ of Certiorari to quash the proceedings 
for arresting the petitioner taken out by the Collector for realising the arrears of inccme-tax. That 
writ was dismissed on the ground the “original jurisdiction ” of the High Court in section 106 (2) 
of the,Government of India Act includes also the power to issue a writ and the High Court did not 
posacss that jurisdiction in respect of revenue matters. But there is no provision in the Goverr ment 
of India Act conferring an unlimited power to issue a writ within the territorial jurisdiction of the Hi 
Court. The Full Bench decision in District Magistrats, Trivandrum v. Mammen Moppillai*, also 

not advance the respondent’s case. There the question was, whether ihe High Court had power to 
1u a writ of habeas ad rly Known to the English Common Taw or whether s powon conferred in 
that respect were covered section 491 of the Code of Criminal cedure. r Lordships held 
that they had no power as the Indian High Courts Act of 1861, which conmituted ee urts, 
priest | authorised Legislature, if it thought fit, to take away the powers which the High Court 
obtained as successor of the Supreme Court and that the Legislature expressly took away that power. 
But under the Constitution, Article 226 is not made subject to the Legislative changes in repect of 
the High Courts’ Jurisdiction over the subject-matter. It is, therefore, clear that the power confined 
to the territorial Jurisdiction of the High cannot be taken awa bythe Parliament by enacting 
laws, removing a particular subject-matter from the Aegon of the High Court. -So long as the 
territorial jurisdiction subsists, its unlimited power 3 


The next question is, whether the Parliament had, as 2 matter of fact, taken away the power 
to issue writs in respect of election disputes by enacting Act XLII of 1951. The relevant provisions 
of the said Act rom as follows: 


“ Srarion 80. Election petitions. No election petition shall be called in question except by 
an election petition presented in accordance with the provisions of this Part. 


“ Szaron 170. No Civil Court shall have jurisdiction to question the legality of any action 
taken or of any decision given by the Returning or by any other person appointed under this 
Act in connection with an election.” i 


It will be seen from the aforesaid provisions that the Parliament did not purport to take a 
expressly the power of the High Court to issue a Writ of Certiorari. Tn Halsbany’s Laws of Eogland, 
Volume 9, 861, the folowing occurs: “Itis enacted by various statytes that i 
under them not be removed c Writ of Certiorari. Cartiorari is mid to be ‘taken away’ 
by suchstatutes. Certionari can only be taken away by oxpress negative words. It isnot taken away 
by words which direct that certain matters shall be “‘ finall determined ” in the inferior Court nor 
by a proviso that ‘no other Court shall intermeddle’ wi regard to certain matters as to which 
jurisdiction is conferred on the inferior Court.” In the latest case in England on the subject Rex v. 
Northemberland ogy tea Appeal Trimal*, Lord Goddard, C.J., gave an exhaustive treatment 
to the scope of a af Gettiorari. At page 716, the learned Lord says: ‘‘ Many statutes took away 
certiorari in respect of the matters with which those statutes dealt, but that certiorari was taken away 
never debarred the Court from granting certiorwi if a question of jurisdiction arose.” In Re v. 
Moreley*, a preacher was convicted by the Justice of the Peace under the Conventicle Act, Act 22 of 
Cav.2,c.1. A clause in the sixth section of the Act reads that no other Court whatsoever shal) inter- 
meddle with any cause or causes of Appeal upon this Act but they shall be finally determined in the 

Sessions only.. It was argued that by the said clause, the power of the High Court to issue 
a Writ of Certiorari was takon away. Tho Court held that a ærit of Certiorari ought to issuc. It was 
observed : “a certioran docs not go tory the merits of the question but to sce whether the limited 
jurisdiction have exceeded their bounds, The jurisdiction oj this Court 1s not taken away unless 
there be express words to take it away. This is a point settled.” . 


Mockett and -Lakshmana Rao, JJ., in Moorthy v. Eli Vadapalii*, considered the circumstances 
under which a Writ of Certiorari can be taken away by statutes. Mockett, J., observed at e 174: 
“Tt is, I think, axiomatic that certiorari can only be taken away by express negative words (oide Hals- 
bury’s Laws of England, Vol. CX, page 861, paragraph 1455). So long ago as 1760, it was held in Rex 





- (18 MLILA. . Mad. -B.). 
re ae 70 MET. cas I.L.R. 59 Mad, 4 (19 Da E.s. 7II. 
E HR 


702. 97 E.R. 696. 
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i a orien Aa Ce ek e ie Sia be cape roel e 
at away ; this is a point settled.” The learned Judge als ore the following pamage in. Ex parte 
23 with approval. “It is well established i J docs 
‘oot apply where there was absence of jurisdiction The consequence of hy otherwise would 
bo that a metropolitan Magistrate could makeany order he without qale The 
Judicial Committee laid down the law in the Colonial of ia v. Willan? as follows: 

“ There are numerous cases in the books which establish that, notwithstanding the privative 
clause in a statute, the Court of Qneen’s Bench Division will grant a certiorari, but some of these 
authorities establish, and none are inconsistent with, the tion that in any such case the Court 
will not or remove, except the ground either of a manifest defect of j iction in the 
tribunal Pcie for cl maniat frand nthe procuring it”. Act of 1951 did not 

take kiiy E Bo Court to ikue a Writ of Cartiorari and, therefore, the Act ' 
id not and could not affect the power of the High Court to isue a Writ. . 


The next argument advanced by the counsel for the respondents was that the act of the Return- 
ing Officer in rejécting or accepting a nomination paper is not a jydicial act but an adminis- 
trative one and therefore a Writ of Cartiorari will not imue. It was also contended that a Writ of Manda- 
wia vronld not lic as thie Reannme oDe i his duty by gi his decision, as he was bound 
to do so, under section 36 of Act of 1951. It has been held that “ whenever a body of persons 
having authority to determine questions of the rights of subjects and having the duty to act 
j icialiy acr in erocts of their legal authority, they are mibject 19 Te vege Bas)". 

ing’s Division exercised m the writ ury’s Laws of England, Volume 9, page 855)”. 
In the instant case, the provisions of section 96 clearly indicate that the Returning is perform. 
ing the judicial act, Under section 36, on the date fixed for the scrutiny of nominations under section 
36, the candidates, their election agents, one proposer, and one secon er of each candidate and one 
other person duly authorised in writing by each candidate may attend at such time and as the 
Returning Officer may appoint and the Returning Officer may give them all facilities 
for examining the nomination pa of all candidates which have been delivered within the time and 
in the manner laid down m n 33. If a candidate or his agent raises objection as the 
validity of any nomination paper, the Returning Officer shall decide all those objections. c is also 
authorised to hold the summary enquiry in deciding the questions raised. Under section 36 (6), 
the Returning Officer shall endorse on each nommation his decision accepting or ecting the same 
and if the nomination paper is rejected shall record in writing a brief statement of his reasons for 
such rejection. It will seen from the aforesaid provisions that if a dispute is raised by a candidate 
of his agent, the Returning Officer is bound to decide thet dispute and gae naan et the cights 
He is authorised to make an enquiry for that purpose. The order Certainly shee the nghi 
of the parties. He is authorised to exercise his jurisdiction by following the judicial process. He is 
also bound to give his reasons. It is true that the Returning Officer may also sio motu decide the 
validity of a nomination paper and there may be cases where the defect 1s so obvious that he may 
not make 2 summary enquiry. But these considerations cannot, in my view, make the act non- 
judicial, if it is otherwise one. I am definitely of opinion that the order of the Returning Officer is 
a judicial act and is liable to be quashed, if a writ is otherwise maintainable. 

It is then said that there is another remedy for rectifying the wrong order of the Returning Officer 
and therefore following the vel rule, this Court shall not issue the writ. Under section 
80 of Act XLII of 1951, no election be callcd in question excepe by an clecton petition presenta 

ribunal which disposes of the 


ected by the i aceepianc or jection of nomination. If a person’s 
nomination is rejected and an i place, in his absence, it is obvious that the result 
of the election is materially affected. For it is imposible to predicate that the result would be the 
samc if the rejected candidate was also allowed to compete. In a case where there is an illegal recep- 
tion, the aggrieved will have his remedy, if he establishes that the reception affected the result 
of the election. If he does not, the illegal acceptance does not in any way affect his right. Further 
the order of the Tribunal may also be subject to the jurisdiction of the High Court under Article 226 
of the Constitution of India. For, in that case, it cannot be posited that an election is called in 
tion otherwise than by an election petition. TEH a ee eh ate cee oil be 
of a Tribunal made in an election petition on issible grounds. Th I realise there will be 
anomalies and complications, I cannot say that petitioners have no effective remedy. The remedy, 
though delayed, is complete and exhaustive. 


To conclude : A combined reading of Articles 226 and-gg1 of the Constitution of India indicates 
ee eee to issue a writ before the election petition is disposed of, is taken 
away. t this does not preclude the High Court from issuing a Writ of Certiorari on i 
[i ah leet Die oeder af the ITDA] made o Ee ered a a urther a Writ of Certiorari 
will not iuc at this stage as the petitioners have another effective remedy by way of an election petition. 
The Parliament has no power to take away the jurisdiction of the High Court to issue a writ under 
Article 226 of the Constitution in respect of a subject-matter so long as the territorial jurisdiction 
of the High Court, where a Tribunal is situated, lasts. The Parliament has not expressly taken away 
moch porer Bp eaaing scion sh E An ie mote o Even if the provisions of the section are 
construed to negative e power of the High Court to msue a writ, it cannot affect the High Court's 
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to issue a writ when the Tribunal acts without jurisdiction or exceeds the limits of its jurisdiction ion. 
‘or the aforesaid reasons, I dismiss the petitions with costs. Advocatte’s fee in cach application, Rs. 100. 
, ,, Venkatarama Appar, J.—These are petitions presented under Article 226 of the Constitution of 
India calling in ation the orders of the Returning Officer passed under section 36 of the Repre- 
sentation of the le Act, Act No. XLITI of 1 EGS rejecting of 
papers of candidates or election to the State Assembly er ouse 


matters placed us have come to the conclusion that the preliminary objection should prevail. 
- I shall first’ deal with Article gag (b) of the Constitution which runs as follows :— 

“ Notwithstanding anything contained in this Constitution— 

(b) no election to either House of Parliament or to the House or either House of the Legis 
lature of a State shall be'called in question except by an election petition presented to such authority 
dnd in such manner as may be provided for by or under any law made by the appropriate Legis- 
lature.” 3 

The contention of the learned Advocate-General and the counsel who argued in support of the 
same position is that this article overrides everything else in the Constitution and that, therefore, 
eo 226 is subject to the limitations prescribed in Article 329. On this aspect of the matter, Mr. 
K. V.V ia Iyer, the learned counsel a ing for same of the petitioners contended 
that the power of the Courts to issue writs under Article 226 could be taken away only by * expres 
negative words” and not by implication and that the words “ Notwithstanding anything in the 
Constitution ” do not amount to an exprem negation of the powers conferred by Article 226 and that 
a is pomible to full effect to those words by confining their operation to Article 105 (3) of the 

tution which is in these terms :— ‘ 


“In other the powers, privileges and immunities of each House of Parliament, and 
of the members and committees of each House, shall be such as may from time to time be defined 
Dy Earlier t by law and until sọ defined shall be those of the House of Commons of the Parliamen t 

the United Kingdom and of its members and committees, at the commencement of this Consti- 
tution. a ‘ 


1868 the Parliamentary Elections Act assigned this urisdiction to one of the superior Courts at common 
law and that is now exercised by the King’s Bench Division of the Court, whose decision takes 
the form of a report to the House. (Vids “ The Law and Custom the Constitution ” by 

ae eae Pete fe] Similarly Article 1, section 5 of the American Constitution provides that 
t Each House be the judge of the Elections, Returns and i ions of its own members.” 
It is argued that iry into the validity of disputed elections be one of the privil mentioned 
by Article 105 and t for Article gag the only body that could have determined ruch tes would 
be the House itself and that there would have no jurisdiction in any Tribunal to with them. 


express applies only 
Courts for a prerogative writ existing at the date of a statute has been taken away it ; and that 


also the power to the limits within which power could be exercised. Therefore, the only 
5 eek ideration is, has the Constitution im limit on the powers conferted by 
icle 226? The answer must be in the affirmative it must be held that those powers have been 


taken away with reference to cases falling within the purview af Article gag (b). 
Then the questi is what is the true scope of Article 929 (b). Under that sub-clause an election 
can be called in question only by an election petition 


is no contest and in the declaration of the successful candidate where there is polling ; that the nomi. 
nation of candidates is an iritegral part of ari election and the decisions of the Returning Officer are 
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made in the cour of the electlan'and most be set aside in the manner provided in Article ORE 


of authorities and authoritative sive option of the extended connotation of the word “ election ”; 
In England an election is und as commencing with the issue of the writ and for some 
eae inning even cartier ; that is with reference to election expenses and 

and Practices tion Act. In Halsbury’s Laws of England, Vol 12, page 237 
paragraph 499, law is stated in these terms: 7 ' 


“Although the first formal step in every election is the issue of the writ the election is considered- 
for some purposes to begin at earlier date.” 
In Parker's “ Powers, Duties and Liabilities of an Election Agent and of a Returning Officer” 
(5th edition, page 120 Be talented pt loc ta ia E procris adioa i a singles alaaa seed 
Teturn of a duly ed candidate.” with the question of election expenses the law is 
stated in these terms: “The question is one to I pend liver steels eatred drsluiiemr hoe et 
but until the law is more settled the safest course is to consider the election has commenced as 
soon as any definite step is taken in respect of the candidature, or ion for, or towards the 
conduct or management of the election of any particular person.” The: ecisions cited in the English 
and Empire Digest, Vol: 20 at page'48 are to the samc effect. This question has been 
considered in several cases which have come before this Court. In Srimvasalu v. Kuppusvemi 
Goundar! the facts were that the nomination of a candidate was rejected and the other candidate was 
declared elected without contest. The rejected candidate filed an action to set aside the election. 
It was held that Rule 1 ofthe Election Rules, which p-ovided that no election shall be called in question 
except by an election petition presented in accordance with the rules, was a bar to the maintainability 
ofthe action. On the question as to whether election within the meaning of the rule included rejec- 
tion of the nomination paper it was beld that it did, The following observations of Curgenven, J., 
are relevant :— 


: “ The term election) is not defined în the Act or in the rules and doubtless in its ordinary ot 
etymological it implies some act of ing on the part of the electorate, though in ced 
we are accustomed to speak of an ‘uncontested election’ where the single candidate is unopposed. . . 
T ini, therefore thatthe term ‘leodon " may be taken to embrace the whole Procedure whereby 
an ‘elected member’ is returned whether or not it be found necessary to take . Thisisthe view 
taken by Jackson, J.,in the case cited Srinivasachariar v. Venkatarama Aiyor®* and by Wallace, J., in Saros- 
thama Ras v. Chairman, Municipal Council, Saidepet* and I respectfully concurinit.” - 
Madhavan Nair, J., who, sitting with Philips, J., had adopted a narrower meaning of the word “elec- 
Tet Wegh ei Gis easel Chad uted ck ven, J. and observed that “The 
term as used in the Act scems to cover the whole procedure whereby an ‘elected member’ is 
returned whether or not it be found necessary to take a poll.” ee 


In Selar Raju v. Dorsiswoami Mudalier*, where the question was about the validity of an 
election under the Madras District Municipalities Act, the question incidentally arose as to the pre- 
cise meaning of the word “ election” under that Act and the rules framed thereunder. The following 
obecrvations of Anantakrishna Ayyar, J., on that pojpt may be quoted : i 


“ The first question is, what éxactly is the scope of what is termed ‘election °’ in the District 
Municipalities Act and the rules framed thereunder. In Wharton’s Law Lexicon, page 912, the first 
meaning given to the word ‘ election’ is ‘ the act of selecting one or more from a greater number for 
an office’.” In Stroude’s Judicial Dictionary, Volume II, page 609, it is stated as follows : ) 


“In the Local Government Act of 1894, election includes both the nomination and the poll 
(section 75). think thatin the Madras District Municipalities Act, also, ‘ election’ should be taken 
to include both the nomination and the poll. Though a restricted view of the meaning of the word 
* election’ was taken in some cases, I think that the view that ‘election * includes both nomination 
and the poll wae the view adopted 'by à number of learned Judges in this Court, as seen from the 
cascs cited in the judgment of Pakenham Walsh, J. Notwithstanding the use of the words ‘nomma- 
tion’ and ‘election’ in section 49, clause (2) of the Act, and speaking with all respect, I think that 
„latter is the correct view to take. The rules framed for the conduct of elections of Municipal Coun} 
cillors assume that nominatiqn of candidates ig included in the election.” ` 


In Herford v. Linskey*, the point for determination was whether a candidate whose nomination 
was rej could present a petition for questioning the election. In affirshing that right Wright, J., 
observed as follows: ‘‘ The nomination is for this purpose an essential part of the election, by virtue 
of the express words ofsection 56. A different construction might produce much confusion.” aa 

Counsel for the petitioners relied on the decision in Kristeastoamy v. Ghulam Muhammad Ghouss* 
and the observations occurring in Lakskmanan Chetty v. Kannapper’. The casc in Krishnaswamy v. 
Ghulam Muhammad Ghouse* is undoubtedly an authority for interpreting the word “election ” narrowly 





1. (1927) 27 L.W. 362.” 5. (1929) 57 M.L.J. 241 : ILR. 52 Mad. 
a. (1924) 47 M.L- J. 762. 732 (F.B.). 

3. (1gag3) 45 M.LJ. 23: LLR. 47 Mad. 6. er vi r ; 

585. 7. (1ga6) 51 M.L.J. 738 :7ILR. 50 Mad. 
86. : 


(1926) 51 M.L.J. 193: LLR. 50 Mad. 121 at p. 126 (F.B.) 
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but as already mentioned Madhavan Nair, J:, who was a member of the Bench came to a different 
conclusion after hearing fuller arguments on the meaning of the word “election”. (Vide Srimmasahy 
. Redă v. $ 1.) In Lakshmanan Chetty v. Kanmmappar?, the question was whether the 
' Chief J , Court of Small Causes, Madras, acted as a Court in deciding the election petition. It 
was held that he was acting as persona dengnata and that his decisi was not liable to be challenged 
in revision. The decision is, therefore, not material to this case. But the following observations at 
page 126 are relied on as supporting a narrow construction :— ; 
“ Section 2) (b) of the Act (District Municipalities Act) provides that ‘ The Governor-in- 
‘ Council may rake Cis which may ide for the adjudication by the Court of Small Causes of 
disputes . . . . . arising out of elections’. In our opinion ‘elections’ withm the m 
of that section means completed elections which have resulted in the creation of a Councillor ; 
does not cover disputes before such election ;” 
These observations have relation to the terms of the particular section which was under inter- 
tion and cannot be read as laying down a general rule that election excludes the process ending 
the declaration. i , 
The result of the authorities then is to establish the position that though the etymological meaning 
of the word election might be limited to the act of choosing the candidate it has an extended meanmg 
* as including the entire process which ends with the choosing. In other words it has become a term 
of art comprehending ın its connotation the entire procedure of election. That, of course, does not 
mean that in any particular context the word might not be used in a narrow sense. The question 
is ultimately one to be decided on a construction of the statute. 


I shall now examine the relevant provisions of the Constitution with a view to ascertain whether 
an election in Article 329 (b) is used in a narrow or an extended sense. That Article is the last of a 
scries of Articles forming part XV of the Constitution which is headed “ Elections ”. Article 324 pro- 
vides for the Constitution of an election commission ; and the superintendence, direction and control 
of the tion of the electoral rolls for and the conduct of, all electi are vested in this Com- 
mission. ere isa raha ora that the Commission hes the power to appoint Tribunals “ for 
the decision of all doubts disputes arising out of or in connection with elections”. The'intention ' 
as expressed in this article clearly is that the Commission is to assume charge of the “ Election ” from 
the time when the electoral rolls are prepared and what ıs more it is to have the assiztance of Tnbunals 
with comprehensive power to decide all questions arising out ofand in connection with the “election ”. 
It isi ible to contend that ‘‘ election ” in this context is limited to the choosing of candidates. 
Tt is of the widest mport comprehending all the processes preceding it. Article 927 provides for laws 
` being enacted by Parliament with respect to matters relating to or in connection with “election ”. 
It has not been contended that election in this article is limited tô choosing of candidates. The law 
. which is contemplated by Article 327 cannot obviously be ane merely regulitihg pollsand tic counting 
of votes. It must include the earlier es from the issue of notification. t indeed is the scope 
of Act XLIII of 1951. Article 928 is also in the same terms as Article 327. Then we have Article 329 
ica lr pcre era aed in Lapeer nes he fo ice penlion, Ifthe words 
election ” is used in an extended sense in Articles 324, 927 and 328 there is no reason why it should 
be used in a different and restricted sense in Article g29. It cannot be that in the same enactment 
and in the same chapter the same word is used in two different senses. The scheme of Part XV is 
to treat election as one comprehensive unit; to create one body of Commissioners as a com machi- 
nery for working it and to entrust the judicial functions in relation thereto to pecial ‘Tribunal, 
The Constitution does not regard the actual polling and the declaration following as const- 
tuting election ; it treats the entire process of election as one continuous and indivisible whole and the 
nomination of candidates as an integral part of a single process. It would follow from this that election 
in Article 329 (b) includes all the steps commencing with the notification and ending with the declara- 
tion or return of candidates and that the nomination of candidates is a part of the process of election ; 
and that any person ieved by a decision of the Returning Officer can question it only by an election 

patition as ueescribed by Article 329 (b). ` 
The learned counsel appearing for the several petitioriets addressed the following arguments 

in support of a limited construction of Article 329 (b) : 


Ae It was argued that the history of the enactment of Article 329 (b) in the Constituent Asem- 

bly indicated that no finality should be attached to decisions of Returning Officers. In the Draft 
Constitution there was nothing corresponding to Article 329. Article e91 (A) was then introduced 
by way of amendment to the Draft. It runs as follows: 

“a91-A. Notwithstanding anything contained in this Constitution— 

(a) the validity of any law relating to the delimitation of Constituencies or the allotment 
ofseats to such Constituencies, made or purporting to be made under Article 29o or Article 291 of this 
Constitution shall not be called in question in any Court ;. ý 

(b) no election to either House of Parliament or to the House or either House of the Legis 
lature of a State shall be called in question except by an election petition presented to such authority 

' and in such manner as may be provided for by or er any law made by the appropriate Legislature ; 
i (e) provision may be made by or under any law made by the appropriate islature for the 
finality of proceedings relating to orin connection with any such election at any stage of such clection.’” 
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When the Constitution Act was finally clause (c) came to be omitted. It is suggested 
that the omission of section 291-A (e) is an indication that there should be no finality in respect of pro- 
relating to or in connection with any election as distinct from the election referred to m section 
agt~A (b) and that, therefore, “election ” in Article 329 (b) does not include the earher sages. It 
ri be a qieition How ta: this cireiunsante can be looked into to ascertain the meaning of the word 
‘election In any event it is not possible to speculate on the reasons for its ınclusicn at one stage 
anditsomissionatanother, It might have been omitted because it might have been considered redun- 
dant. We can only take the Act as it has finally emerged out of the Legislative anvil and as already 
stated the word “election Pip (b) in ites in Part XV and in juxtaposition to Articles 
324, 927 and 328 is used in an exten sense. 


__ (2) It was contended that Articles 84 and 102 enact that only persons possessing particular 
EPONE shall be chosen to the Legislature and that if Article 329 (b) ıs read along with Articles 

and 102 it would indicate that election is used in the sense of selection and that only the final stege 
is intended and not the process preceding it. But Part XV is a special chapter dealing with elections. 
It is a code in itself and its provisions are self-contained. The meaning of the word “ Electicn ” im 
Article 329 (b) must be determined by reference to the provisions in chapter XV ard that will prevail 
notwithstanding anything in Article 84 or Article 102. 


(3) It was next contended that if nomination is part of election a dispute as to the validity 
of nomination is a dispute relating to election and that can be called in question cnly in accordance 
with the provisions of Article 329 (b) by the presentation of an election petition to the appropriate 
Tribunal and that the i T would have no jurisdiction to decide that matter and it was 
further argued that section 96 of Act XLIII of 1951 d be wlira vires inasmuch as it confers on the 
Returning Officer a jurisdiction which Article 329 (b) confers on a Tribunal to be appointed in 
accordance with the Article. The scheme of Act of 1951 is that it entrusts the power to decide 
on the validity or otherwise of nominatian papers to the Returning Officer and under section 100 ©) it 
confers on the candidate a right to challenge the election on the ground that the decision of the 
Returning Officer is erroneous. E 


_ _ On behalf of the R dents several answers were sought to be given to this contention. One 
is that under section 36, R earar Oer Kas gt sae mow fo ore ee adie 
paper ; that when objection to the validity of the nomination paper is presented by a rival candidate 
the Returning Officer has a discretion to hold “ such enquiry, if any, as he thinks neces- 
ee ee and the candidate and that to 
2 a situation the words ‘ ing in question ” will be inappropriate because the elections are called 
in question not by Morgans O but by the candidates. It was added that if rival candidates 
are heard by the Retuming on their objections to the validity of the nominations it was for his 
a a E E E 


Apart from thi the decision of the Returning Officer is only a stage in the process of clection. 
There a com election only when the declaration or return is made and the right of the rejected 
eae Bis to eaoh Be Ceon Dy E pence ae Tronan a aa (b). In that election 
petition it will be open to him to urge that his nomination has been im: rejected as provided 
m section 100 (¢), on all grounds including the it, though it may that if any of the grounds 
mentioned in section 36 fe rejection exists it might be held that, the reult of the election has not been 
affected by rejection of nomination by one authority and not by another. On the hypothesis on which 
this contention proceeds, that election includes the whole there is no jurisdiction in this Court 
to exercise the powers under Article 226. The remedy the Petitioner is by an election petition. 

(4) Another problem that was mooted was this. If there is only one candidate for election 
and his nomination is erroncously rejected by the Returning Officer then there will result no election 
on ‘which alone the rejected candidate has a right to present a petition. In that event the rejected 
candidate will be without any remedy. It is argued that this result could be avoided by holding thas 


the decision of the Returning Officer is not part of the i To the difficulty thus presented 
there has been no satisfactory answer. This is clearly a case of Omissus, But it it Reg et 
hold that in such a case the right of the rej candidate to move this Court for a writ under Article 


a26 is not taken away because it is only w. en there is a completed election that the bar under Article 
329 (b) applies. In this view thae be no jurisdiction to issue a writ under Article 226 eather where 
there 1s a completed election or where there is a process of election in progres, but that where the 

had become abortive and could not result in a completed election the jurisdiction of the High 


remains unaffected. 
(5) Another contention put forward is that when a nomination is rejected and an election 
takes place the rejected candidate has a right under section 100 (¢) to an order ing aside the election 


only if the result of the election has been materially affected ; and as this tion cannot by its 
very nature be satisfied by him he is in effect without any remedy and that Article 329 (b) should be 
held to be inapplicable to such cases. As I read the section, the improper rejection of nomination 

AAE mies be held do Kove Taateli atiected the renle af the election for the reason 
that the electors had no opportunity of expressing their mind about the rejected candidate. 


100 


~ refers only to the 
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different gonditions. That there is hardship in such a case was ised in Servothama Rao v. The 
oe eee J., at page 592 and of Wallace, 
. at page 


But it must be remembered that the right to stand for election is a mere creature of the statute 
and it does not stand on the same footing as a right to liberty of person or right to hold property ; 
that it is in reality a privilege and that it is a-matter for the Legislature to determine the extent of that 
privilege and the conditions under which it could be exercised. The question involved is one of policy 
which ıt is for the Legislature to decide and not for the Courts to prescribe. 

sill be foe than they ars a E a Woe ueocsioy oF cles bea el oe A 
ite be- seen are i against propriety or even i the isi 
of Act XLII of 1951. pA opinion they are not relevant in considering, Article 329 (b) bars 
the present ications. some of the ixions of Act XLIII of 1951 are unsatisfactory and the 
arguments of the Petitioners have several rents in that Act that cannot affect the scope and 
operation of Article (6) which must be determined on its own language. It may well happen that 
Act XLII of 1951 be suitably amended in the light of the experience. which will be ined in the 

t elections and there will be no cause in future for the complaints now made. t it cannot 
be tint af" election”? dn Acticle gag (6) bas only 4 limited wenificance, tt will Berca acauire an 
extended sense By reason or the amendments to Act XLIII of 1951. i 


It has been pressed upon us that to allow the decision of the Returning Officer to stand without 
question until the election has been completed and then to have the entire election set aside on the 
ground that the rejection of the nomination was erroncous would be to expose the ies to enormous 
expenses and that a construction which leads to such Inconvenient result should be avoided. There 
is considerable force in this and it may be added that the inconvenience is not merely to the parties 
concerned but also to the Government and the public who must be put to great expense and trouble 
by reason of a fresh election. But at the same time there is reason behind the policy underlyi 
Article ggg (b) that an election should be permitted to be attacked anly when the entire ure 
is completed and not piece-meal at all It must be remembered that adult franchise was 
ante inder Article and the future ituencies must be colossal in their magnitude. To 
allow the parties to at turn decisions given in the course of the election would be to 
hold it up indefinitely. It is not di t to imagine that if that were permitted the whole of the 
election machinery would be blocked and administration brought to a standstill. It is for the Legis- 
lature to consider whether the two paints of view cannot be reconciled by int ing made for 
decisions gi udder section 36 of Act XLIII of 1951 being finally and speedily determin by appro- 
priate Tr ibanai: before elections are held. 

Beore leaving this part of the case T might add that to hold tliat election under Article 429 (2) 

stage and that the jurisdiction of the Court to issue writs under Article 226 is 

barred only at that stage, will lead to anomalous results. In that view this Court will have juris- 

Are poeta Ubon Te vay or ene decorate Dee cooing Oni After election, this 
ae b 


Court loses this j ova. clectons anid nader Artie gao (b) e validity of the nomination 
would be one of the questions to be tried by the Tribunal. the Tribunal bound by the opinion 
of the High Court? it have been intended that the decision of this Court should be liable to 
be reviewed by the Tribunal? Then again there is this curious result that at the earlier stages of the 
election, the has jurisdicton; thet after the stage of election that jurisdiction is lost 
and is to be exercised by election Tribunals and that after the matter is decided by the Tribunals 
the jurisdiction of this Court will revive in respect of the décision-of the Tribunal. It is m- 
conceivable that the could have intended that jurisdiction over election matters should be 


„In this view it is not necessary to consider at the arguments advanced with reference to 
section 170 of Act XLII of 1951. I shall, however, iefly indicate my views on the contentions put 


_ “No Civil Court shall have jurisdiction to question the legality of any action taken or of any 
i i CA ee appointed under this Act in connec- 


Act No. XLIII of 1951 was passed by the Central Legislature with the object of providing for the conduct 
of elections to the i and for decisions of doubts and disputes arising out of or in connection 
with such elections and other matters, This was in accordance with Article 327 of the Constitution 
which confers on the Parliament power to enact legislation with reference to elections. Such legis- 
lation is under the terms of that article ject to the provisions of ‘tie CGonatitation. Section 170 
of Act XLIII of 1951 will, th be subject to the provisions of the Constitution. In so far as 
it purports to take away the ion of the Civil Courts its validity cannot be i The 
gion ir whether it takes away the jurisdiction of the High Court to issue writs under icle 


t is conceded by the learned that the power of the High Court to issue writs under 
Article 226 af the Constitution is not affected by this provision. giz 
Mr. M. K. Nambiar contends that Article h25 is the article which confers j isdiction on Courts ; 


that Article 226 confers power on the Court to issue writs but that it could exercised only if the 
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tho entire j isdi ove lerina bas been aken awa arid vested in a special ec Dah Oant 


collection 
baa aga erp gh It Court can issue writ only in of matters 
within’ its t may be concoded that this Gourt can i writ oly fa 54 the law is 


“The writ can onil be issued of matters which ithin of the 
j y in respect are wi RES High 


Vide also Dinshawo Shroff v. Income-Tax Commissiomer?. But the question is in what sense this jurisdic- 
tion is to be understood for the purpose of Article a26? That Article nms as follows: 
“ Notwithstanding foes Court shall have ,, throughout 
th territories in rela to wht cencacs Jorinde on, to izene w any pesmi including 
writin the na aap Slee territories, directions, orders or writs including 
writs nature of mend, pi, Sout ab TARIS ADA FLENG av any OA EE fir 
tbe eantimcensat ol aay of the ristin Part Li and for any other purpose.” 
Sn Article contata iti gwn definition of jurisdiction for the pirpose of thst Article It extends 
. over any or authority within the territories in relation to which theCourt exercises the juris- 
diction. view of the fact that writs are imued for quashing orders made in excess of j j 
by Tribumals or for directing public authorities to do or forbear from ing what they are enjoined 
to do or forbear from doing, the of the jurisdiction are satisfied if the Tribunals or autho- 
Titics are within the territories over w the Court exercises jurisdiction. I am, therefore, of opinion 
that the on of ihe Goart to ue appropriate te writs under Article 226 is not taken away by reason 
of the -matter of elections is removed from the j ion of this Court. The 
decoa of the election ribunals will be subject to the jurisdiction of this Court under Article Q26. 
In the result I agree with my Iearned brother, that the applications must be dismissed with costs. 
. We certify that the case involves a substantial question of law as to the interpretation of the Consti- 
tution. 
On appeal to the Supreme Court. . 
N. Rajagopala Iyengar, Advocate for Appellant. 
R. Ganapathi Iyer, Advocate for the First Respondent. 
M. C. Setaload, Attorney-General for India (G. N. Joshi, Advocate, with him) 
for the Union of India. 


K. A. Chitale, Advocate-General, Madhya Bharat - (G. N. Joshi, Advocate, 
with him) for the State of Madhya Bharat. - 


The Judgment of the Court was delivered by 


Fazl Ali, 7—This is an appeal from an order of the Madras High Court dismis- 
ting the petition of the appellant praying for a writ of certiorari. 


The appellant was one of the persons who had filed nomination papers for 
election to the Madras Legislative Assembly from the Namakkal Constituency 
in Salem district. On the 28th November, 1951, the Returning Officer for that 
constituency took up for scrutiny the nomination papers filed by the various candi- 
dates and on the same day he rejected the a ts nomination paper on cer- 
tain grounds which need not be set out as they are not material to the point raised 
in this appeal. The appellant thereupon moved the High Court under Article 226 
of the Constitution praying for a writ of certiorari td quash the order of the Returning 
po Hes eats Be no aa Perens ee Officer to in- 
clude his name in the list of valid nominations to be published. High Court 
dismissed, the appellant’s application on the ground that it had no jurisdiction 
to interfere with the order the Returning Officer by reason of the provisions 
of Article 329 (6) of the Constitution. The appellant’s contention in this appeal 
E Baithe ee a High Court is not correct, that the j 
of the High Court is not by Article 329 (b) of the Constitution and that 
he was entitled to a writ of certiorari in the circumstances of the case. 


Broadly speaking, oe eae OE eee ere Court 
is assailed are. two-fold : . 
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(1) that the conclusion arrived at by the High Court does not follow from 
the language of Article 329 (b) of the Constitution, whether that Article is read 
by itself or along with the other Articles in Part XV of the Constitution ; and 


(2) that the anomalies which will arise if the construction put by the High 
Court on Article 329 (b) is accepted, -are so ‘startling that the Courts should lean 
in favour of the construction put forward on behalf of the appellant. 


The first argument which turns on the construction of Article 329 (b) re- 
quires serious consideration, but I think the second argument can be disposed of 
briefly at the outset. It should be stated that what the appellant chooses to call 
anomaly can be more appropriately described as hardship or prejudice and what 
their nature will be has been stated in forceful language by Wallace, J., in Sarvo- 
thama Rao v. Chairman, Municipal Council, Saidapet', in these words : 

“I am quite clear that -election is wholly inad: to afford the relief which 
a a ee eee 
himeeclf as a candidate, It is no consolation to tell him that he can stand for some other election. 


have a fresh election The fresh election may be under altogether different conditions 
and may bring forward an array of fresh candidates. The petitioner can only have his relief 
if the p election without him is stayed until his rejected nomination is restored, and an 


injunction staying thus election was absolutely necessary, unless the relief asked for was to be denied 
him altogether ix Heine. In most cases of this kind no doubt there will be difficulty for the aggrieved 
party to get in his suit in time before the threatened wrong is committed ; but when he has 
in so doing, the Court cannot stultify itself by allowing the wrong which it is asked to prevent to be 
actually consummated while it is engaged in trying suit.” 
These observations however represent only one side of the picture and the same 
learned Ju presented the other side of the picture in a subsequent case (Desi 
Chettiar v. Chinnasami Chettiar)? in the following passage : 

“The petitioner is not without his remedy. His lies in an election petition which we 
understand he has already put in. It is argued for him that remedy which merely allows him to 
have set aside an election once held is not as efficacious as the one which would enable him to stop 


the’election altogether ; and certain observations at Goo of Sarvothama Rao v. Chairman, Municipal 
? i are quoted. In the first place we not see how the mere fact that the petitioner 


the practice of individuals coming fc to elections in order that their own interest 
may be safeguarded was not so common. It is clear that there is another side of the question to be 
, the inconvenience to the i administration of having elections and 


the result being that the electors have been unable since then to have any tation on the Board, 
and the is functioning, if indeed it is functioning, with r mere fraction of its total 
strength ; and this state of affairs the petitioner proposes to have continued until his own personal 
grievance is satisfied. : 

These observations which were made in regard to elections to Local Boards will 
apply with greater force to elections to Legislatures, because it does not require much 
argument to show that in a country with a democratic Constitution in which the 
is en have to play a very important role, it will lead to serious consequences 
if the elections are unduly protracted or obstructed. To this aspect of the matter 
I shall have to advert later, but it is sufficient for the present purpose to state 
firstly, that in England the hardship and inconvenience which may be suffered 
by an individual candidate has not Been regarded as of sufficient weight to induce 
Parliament to make provision for immediate relief and the aggrieved candidate 
has to wait until after the election to challenge‘ the’ validity of the rejection of his 
nomination paper, and secondly, that the question of hardship, or inconvenience 
is after all only a secondary question, because if the construction put by the High 
Court on Article 329 (b) of the Constitution is found to be correct, the fact that 
such construction will lead to hardship and inconvenience becomes irrelevańt. 
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Article 329 is the last Article in Part XV of the Constitution, the heading of 

which is “ Election ”, and it runs as follows :— 
“ Notwithstanding anything in this Constitution— 

(a) the validity of any law relating to the delimitation of constituencies or the allotment of 
seats to such constituencies, made or purporting to be made under Article 327 or Article 928, shall not 
be called in question in any court; i 

(b) no election to cither House of Parliament or to the House or cither House of the Legis- 
lature of a State shall be called in qana except by an election petition presented to such authority 
and in such manner as may be provided for by or under any lew made by the appropriate Legislature. 
In construing this Article, reference was made by both parties in the course of 
‘their arguments to the other Articles in the same Part, namely, Articles 324, 325, 
326, 327 and 328. Article 324 provides for the Constitution and appointment of 
an Election Commissioner to superintend, direct and control elections to the Legis- 
latures ; Article 325 prohibits discrimination against electors on the ground of re- 
ligion, race, caste or sex; Article 326 provides for adult suffrage ; Article 327 em- 
powers Parliament to pass laws maing provision with respect to all matters relating 
to, or in connection with, elections to the Legislatures, subject to the provisions 
of the Constitution ; and Article 328 is a complimentary Article giving power 
to the State Legislature to make prpvision with respect to all matters relating to, 
or in connection with, elections to the State Legislature. A notable difference in 
the language used in Articles 327 and 328 on the one hand, and Article 329 on the 
other, is that while the first two Articles begin with the words *‘ subject to the 
provisions of this Constitution”, the last Article begins with the words “ notwith- 
oe anything in this Constitution”. It was conceded at the bar that the 
effect of this difference in. language is that whereas any law made by Parliament 
under Article 327, or by the State Legislatures under Article 328, cannot exclude 
the jurisdiction of the High Court under Article 226 of the Constitution, that juris- 
diction is excluded in regard to matters provided for in Article 329. 

Now, the main controversy in this appeal centres round the meaning of the 
words “ no election shall be called in question except by an election petition “in 
Article 329 (b), and the point to be decided is whether questioning the action of 
the Returning Officer in rejecting a nomination papa can be said to be compre- 
hended within the words, “ no election shall be called in question ”, The spect 
lant’s case is that questioning something which has happened before a candidate 
is declared elected is not the same thing as questioning an election, and the argu- 
ments advanced on his behalf in support of this construction were these :— 

(1) That the word “ election” as used in Article 329 (b) means what it nor- 
mally and etymologically means, namely, the result of polling or the final selection 
of a candidate ; : 

(2) That the fact that an election petition can be filed only after polling is 
“over or a candidate is declared elected and what is normally called in question by 
such petition is the final result, bears out the contention that the word 
“election” can have no other meaning in Article 329 (b) than the result of polling 
or the final selection of a candidate; 

(3) That the words “ arising out of or in connection with ” which are used 
in Article 324 (1) and the words “ with respect to all matters relating to, or in con- 
nection wth” which are used in Articles 327 and 328, show that the framers 
of the Constitution knew that it was necessary to use different language when 
referring respectively to matters which happen prior to and after the result of 
polling, and if they had intended to include the rejection of a nomination paper 
within the ambit of the prohibition contained in Article 329 (b) they would -have 
used similar language in that Article ; and 
: (4) That the action of the Returning Officer in rejecting a nomination 
paper can be questioned before the High Court under Article 226 of the Constitu- 
tion for the following reason : Scrutiny of nomination papers and their rejection 
are provided for in section 36 of the Representation of the People Act, 1951. ` Parlia- 
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ment has made this provision in exercise of the powers conferred on it by Article 

$27 of the Constitution which is “ subject to the provisions of the Constitution ”. 
erefore, the action of the Returning Officer is subject to the extraordinary 

jurisdiction of the High Court under Article 226. i 


These arguments ap at first sight to be quite impressive, but in my opinion 
there are weightier and ically more important arguments in support. of the 
view taken by the High Court. As we have scen, the most important question 
for determination is the meaning to be given to the word “election ” in Article 
329 (b). That word has by long usage in connection with the process of selection 
of proper representatives in democratic institutions, acquired both a wide and a 
narrow meaning. In the narrow sense, it is used to mean the final selection of a' 
candidate which may embrace the result of the poll when there is polling or a 
particular candidate being returned unopposed when there is no poll the 
wide sense, the word is used to connote the entire process culminating in a candidate 
being declared elected. In Srimvasalu v. Kuppuswamit, the learned Judges of the 
Madras High Court after ining the question, expressed the opinion that the 
term “ election ” may be taken to P S the whole procedure whereby an “ elected 
member” is returned, whether or not it be found necessary to take a poll. With 
this view, my brother, Mahajan, J., expressed his agreement in Sat Narain v. Hanuman 
Parshad* ; and I also find myself in agreement with it. It seems to me that the 
word “ election ” has been used in Part XV of the Constitution in the wide.sense, 
that is to say, to connote the entire procedure to be gone through to return a candi- 
date to the Legislature. The use of the expression “ conduct of elections” in 
Article 324 specifically points to the wide ing, and that meaning can also 
be read consistently into the other provisions which occur in Part including 
Article 329 (b). That the word “election” bears this wide meaning whenever 
we talk of elections in a democratic country, is borne out by the fact that in most 
of the books on the subject and in several cases dealing with the matter, one of the 
questions mooted is, when Be election begins. The subject is dealt a quite 
concisely in Halsbury’s Laws o land in the following passage? under the headin g 
S Caaan of the Hestin © :— 

“Although the first formal in election is the issue of the writ, the election is considered 
Ebie (a begin at an Ge ae ita a quand ofan cn ceo oe 
begins in su het che hates, the parties concerned responsible for breaches of election law, the 
test being whether the céntest is “ reasonably imminent - Neither the issue of the writ nor the 
publication-of the notice of election can be looked to as fixing the date when an election begins from 


y been at least earlier than the issue of the writ. The question when the election begios 
must 


may be said to begin. i the question as to when a particular person commences to be a candi- 
date is a question to be considered in each case.” 

The discussion in this passage makes it clear that the word “ election” can be 
and has been appropriately used with reference to the entire process which con- 
sists of several stages and embraces many steps, some of which may have-an im- 
portant bearing on the result of the process. j i . , 

‘The next important question to be considered is what is meant the 
words “ no election shall be called in question”. A reference to any treatise on 
elections in England will show that an dection proceeding in that country is liable 
to be assailed on very limited grounds, one of them being the improper rejection 
of a nomination paper. The law with which we are concerned is not materially 
different, and we find that in section 100 of the Representation of the People Act, 
195 1, one of the grounds for declaring an election to be void is the improper rejection 

a nomination paper. an 7 

The question now arises whether the law of ‘elections in this serra festa 

templates that there should be two attacks on matters connected with ion 





Q. 1945 


Ti Mad.a . Ses page : 
J ATE 125 Lak gee M255 ont ‘ Page n7 of Halsbury’s Laws of England, 
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proceedings, one while they are going on by invoking the extraordinary jurisdic» 
tion of the High Court under Article 226 of the Constitution (the ordinary juris- 
diction of the courts having been expressly. excluded), and another after they have 
been completed by means of an election petition. In my opinion, to affirm such a 
ition would be contrary to the scheme of Part XV of the Constitution and the 
tation of the People Act, which, as I shall point out later, seems to be 

that any matter which has the effect of vitiating an election should be brought up only 


at the appro i stage in an appropriate manner before a special tribu- 
nal and should not be brought up at an intermediate before any court. It 
seems to me that under the election law, the only significance which the reject- 


tion of a nomination paper has consists in the fact that it can be used as a ground 
to call the election in question. Article 329 (b) was apparently enactéd to pres- 
cribe the manner in which and the stage at which this ground, and other grounds 
which may be raised under the law to call the election in qnestion, could be 
urged. I think, it follows by necessary implication from the language of this pro- 
vision that those grounds cannot be urged in any other manner, at any other stage 
and before any other court. If the grounds on which an election can be called in 
question could be raised at an earlier stage and errors, if any, are rectified, there 
will be no meaning in enacting a provision like Article 329 (b) and in setting up a 
special tribunal. Any other meaning ascribed to the words used in the Article 
would lead to anomalies, which the Constitution could not have contemplated, 
‘one of them being that conflicting views may be ressed the High Court 
at the pre-polling stage and by the election tribunal, which is to be an independent 
body, at the stage when the matter is brought up before it. . 

I think that a brief examination of the scheme of Part XV of the Constitu- 
tion and the Representation of the People Act, 1951, will show that the construc- 
tion I have is the correct one. Broadly speaking, before an election 
machinery can be brought into operation, there oe thie requisites which require 
to be attended to, namely, (1) there should be a set of Jaws and rules making pro- 
visions with respect to all matters relating to, or in connection with, elections, and 
it should be decided as to how these laws and rules are to be made; (2) there 
should be an executive -d with the duty of ing the due conduct of elec- 
tions ; and (3) there should be a judicial tribunal to deal with disputes nee 
out of or in connection with elections. Articles 327 and 328 deal with the first 
these requisites, Article 324‘ with the second and Article 329 with the third requisite. 
The other two Articles in Part XV, viz., Articles 325 and 326 deal with two matters 
of principle to which the Constitution-framers have attached much importance. 
They are :—(1) prohibition against discrimination in the preparation of, or eligibility 
for inclusion in, the electoral rolls, on grounds of religion, race, caste, sex or any of 
them ; and (2) adult suffrage. Part XV of the Constitution is really a code in 
itself providing the entire ground-work for enacting appropriate laws and setting 
up suitable machinery for the conduct of elections. ` f i 


The Ea of the People Act, 1951, which was passed by-Parliament 
under Article 327 of the Constitution, makes detailed provisions in regard to all 
matters and all stages connected with elections to the various Legislatures in this. 
country. That Act is divided into 11 parts, and it is interesting to see the wide 
variety of subjects they deal with. Part II deals with “the qualifications and 
disqualifications for membership,” Part III deals with the notification of-General 
Elections, Part IV provides for the administrative machinery for the conduct of 
elections, and Part V makes provisions for the actual conduct of elections and 
deals with such matters as.presentation of nomination papers, sg eaten of a 
valid nomination, scrutiny of nominations, ctc., and procedure for polling and ` 
counting of votes. “Part deals with disputes elections and provides. 
for the manner of presentation of election petitions, the constitution of election. 
tribunals and the trial of election petitions. Part VII outlines the various corrupt 
and illegal practices which may affect the elections, and electoral offences. Obvious-- 
ly, the Act is a selfcoftained enactment so far as elections are’concerned, which. 


- 
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means that whenever we have to ascertain the true position in regard to any matter 
connected with elections, we have only to look at the Act and the rules made 
thereunder. The provisions of the Act which are material to the present discussion 
are sections 80, 100, 105, and 170, and the provisions of Chapter II of Part IV 
dealing with the form of election petitions, their contents and the reliefs which 
may be sought in them. Section 80, which is drafted in almost the same lan- 
guage as Article 329 (b), provides that ‘ 

“no election shall be called in question except by an election petition presented in accordance 
with the provisions, of this Part”. 

Section 100, as we have already seen, provides for the grounds on which an 
election may be called in question, one of which is the improper rejection of a 
nomination paper. Section 105 says that “every order of the Tribunal made 
under this Act shall be final and conclusive.” Section 170, provides that 

“no Civil Court shall have jurisdiction to question the legality ofany action taken cr cfany 
decision given by the Returning Officer or by any other per-on appointed under this Act in con- 
nection with an election”. 

These are the main provisions ing election matters being judicially 
dealt with, and it should be noted that there is no provision anywhere to the effect 
that anything connected with elections can be questioned at an intermediate stage. 


It is now well-recognised that where a right or liability is created by a statute 
which gives a special remedy for enforcing it, the remedy provided by that statute 
only must be availed of. This rule was stated with great clarity by Willes, J., in 
Wolverhampton New Water Works Co. v. Hawkesford! in the following passage :— 


One is, where there was a liabili i at common law, and that liability is a statute 
which gi a special and peculiar form of remedy different from the remedy which existed at common 
law ; ere, unless the statute contains words which expremly or by implication exclude 


necessary 
Bee oian law Tomer, the party suing has his election fo pursue either that or the statutory remedy. 
The second class of cases is, w. cre the statute gives the right to suc merely, but provides no particular 


fan: Gi a special and particular remedy for enforcing it » . . . . o The remedy provided 
f and it is not competent to the party to purrue the course applicable 
to cases of the second class, The form given by the statute must be adopted and adhered to.” 


The rule laid down in this passage was a proved by the House of Lords in Neville 
v. London Express News Limited? and been re-affirmed by the Privy Council 
in Attorney-General of Trinidad and Tobago v. Gordon Grant Co.,3 and Secretary of State 
v. Mask and Co.,4; and it has also been held to be equally applicable to enforcement 
of rights (see Hardutrai v. Official Assigns of Calcutia*.) t being so, I think it 
will a fair inference from the provisions of the Representation of the People 
Act to state that the Act provides for only one remedy, that remedy being by an 
election petition to be presented after the election is over, and there is no remedy 
provided at any intermediate stage. - 


It was argued that since the Representation of the People Act was enacted 
subject to the provisions of the Constitution, it cannot bar the jurisdiction of the 
High Court to issue writs under Article 226 of the Constitution. This argument, 
however, is completely shut out by reading the Act along with Article 329 (6). It 
will be noticed that the used in that Article and in section 80 of the Act 
is almost identical, with this difference only that the Article is preceded by the 
words “ notwithstanding anything in this Constitution.” I think that those words 
are que apt to exclude the jurisdiction of the High Court to deal with ‘any matter 
which may arise while the electioris are in progress. 





, 
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It may be stated that section 107 (1) of the Representation of People Act, 1949, 
12 & 13, Geo., 6, c. 68) in England is drafted almost in the same language as 
icle 329 (b). That section runs thus :— à ie 
“ No parliamen election and no return to Parliament shall be questioned except by a petition 
cng fae etn re zerura (erento man psec 
) presented in accordance with this Part of this Act.” ' , 
It appears that similar language was used in the earlier statutes, and it is note 
worthy that it has never been held in England that the improper rejection of a 
nomination paper can be the subject of a writ of certiorari or mandamus. On the 
other hand, it was conceded at the bar that the question of improper rejection of 
@ nomination paper has always been brought up in that country before the appro- 
riate trib by means of an election piin after the conclusion of the election. 
t is true that there is no direct decision holding that the words used in the relevant 
provisions exclude the jurisdiction of the High Court to-issue appropriate prerogative 
writs at an intermediate s of the election, but the total absence of any such 
decision ean be-accounted for only on the view that the provisions in questign 
have been y understood to have that effect. Our attention was drawn to 
rule 13 of the rules appended to the Ballot Act of 1872 and a similar rule in the 
Parliamentary Elections Rules of 1949, providing that the decision of the Returning 
Officer disallowing an objection to a nomination paper shall be final, but allowing 
.the same shall be subject to reversal on a petition questioning the election or return. 
These rules, however, do not affect the main ent. I think it can belegitimately 
stated that if words similar to those used in Aride 329 (b) have been consistently 
treated in England as words apt to exclude the jurisdiction `of the Courts including 
the High Court, the same consequence, must follow from the words used in Article 
329 (b) of the Constitution. The words “ notwithstanding anything in this Consti- 
tution” give to that Article the same wide and hinding effect as a statute passed 
by a sovercign Legislature like the English Parliament. - 
It may be pointed out that Article 329 (b) must be read as complemen 
-to clause (a) of that Article. Clause (a) bars the jurisdiction of the Courts with 
to such law as may be made under Articles 327 and 328 relating to the 
delimitation of constituencies or the allotment of seats to such -constituencies. 
It was conceded before us that Article 329 (b) ousts the jurisdiction of the Courts 
with to matters arising between the commencement of the polling and the 
final selection. The question which has to be asked is what conceivable reason 
the Legislature could have had to leave only matters connected with nominations 
subject to the jurisdiction of the High Court under Article’226 of the Constitution. 
If Part XV of the Constitution is a e by itself, i.e., it creates rights and provides 
for their enforcement by a special tribunal to the exclusion of all Courts includi 
the High Court, there can be no reason for assuming that the a it 
one small part of the election process to be made the subject-matter of contest 
before the h Courts and thereby upset the time-schedule of the elections. The 
more reasonable view seems to be that Article 329 covers all “ electoral matters.” 
The conclusions which I have arrived at may be summed up briefly as follows : 
(1) Having regard to the important functions which the Legislatures ha : 
-to perlo in democratic countries, it has always been recognised to be a atier 
of importance that elections should be concluded as early as posible accord- 
ing to time-schedule and all controversial matters and all disputes arising out of 
elections should be postponed till after the elections are over, so that the election 
proceedings may not be unduly retarded or protracted. 


(2) In conformity with this principle, the scheme of the election law in this 
country as well as in England is that no significance should be attached to any- 
thing which does not affect the-“ election” ; and if any irregularities are committed 
while it is in progress and they belong to the category or class which, under the 
law by which elections are governed, would have the effect of vitiating the “elec- 
tion ” and enable the person affected to call it in question, they uld be brought 

101 3 : 
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up before a jal tribunal by means of an election petition and not be made the 
subject of a dispute before any Court while the election is in progress. 


It will be useful at this stage to refer to the decision of the Privy Council 
in Theberge v. Laudry’. The petitioner in that case having been declared 
elected a member to represent an electoral district in the Legislative Assembl 
-of the Province of Quebec, his election was afterwards, on petition, declared aal 
and void by judgment of the Supreme Court under the Queþec Controverted 
Elections Act, 1875, and himself declared guilty of t practices, both perso- 
ńally and by his ts. Thereupon, he applied for medal leave to appeal to Her 
Majesty-in-Council, but it was refused on the ground that the fair construction 
of the Act of 1875 arid the Act of 1872 which preceded it providing among other 
‘things that the judgment of the Superior Court “ shall not be susceptible of appeal ” 
was that it was the intention of the Legislature to create a tribunal for the ose 
of trying election petitions in a manner which should make its decision final for 
all purposes, and should not annex to it the incident of its judgment being reviewed 

the Crown under its p tive. In delivering the judgment of the Privy 
‘Council, Lord Cairns re as follows.:— 


eure Ce ee in their character. 
They are not Acts constituting oc providing for the decision mere ordm -ry civil rights ; they are 
Acts an entirely new, and up to that time unknown, jurisdiction in a Court . 
the of taking out, with its own consent, of the Assembly, and 
vesting in that Court, that very pecultar jurisdiction which, vp to that time, had existed in the 
lative Assembly of deciding i petitions, and determining the status of those who claimed to be 
members of the Legislative Assembly. . A jurisdiction of that kind is special, and one of the 
obvious incidents or consequences of such a jurisdiction must be that the 
it is to be exercised, be exercised in such a way that should as soon as become con- 


should $ 
„clusive ; and enable the constitution of the Legislative Assembly to be distinctly and speedily known .” 
‘After dealing with certain other matters, the Lord Chancellor proceeded to make 
the following further observations :— 


of 
Those ts and privileges have always in every colony, following the of the mother-country, 


pendence of the Crown, so as exist. And it would be a result 

and pardly in consonance with the scheme of the legislation, H, with regard to rights ard 
of this kind, it were to be ound that in the last resort the determination of them no longer 
to the i tive Assembly, no longer belonged to the Superior Court which the Legislative 
had put im its place, but to the Crown in Council, with the advice of the advisers 

of the Crown at home, to be ined without reference either to the j t of the Legilative 

Awembly, or of that Court which the Legislative Assembly had i in its place.” 


' (1) The-right to vote or stand as a candidate for election is not a civil right 

but is a creature of statute or special law and must be subject to the limitations 
imposed by it. 
'" (2) Strictly speaking, it is the sole right of the Legislature to examine and 
date ot oats ing to the election of its own members, and if the Legis- 
lature takes it out of its own hands and vests in a special tribunal an entirely new 
and unknown jurisdiction, that special jurisdiction should be exercised in accord- 
ance with the law which creates it. ; , 
- _ Tt should be mentioned here that the question as to what the powers of the 
High Court under Articles 226 and 227 and of this Court under Article 196 of the 
Constitution may be, is one that will have to be decided on a proper occasion. 


©" Itis necessary to refer at this stage to an argument advanced before us on 
Dealt of We apprlaur which was based on. the language of Article 71 (1) of the 
Constitution. - provision runs thus :— ; 





oe ee 


Ease wk 1» (1876) a A.C. 10a. 
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“ All doubts and disputes mc aring be tepid in connection with the election of a President or Vicei 
President shall be inquired into and by the Supreme Court whose decision shall be final.” 
The argument was as follows TE ea page ae anaes a A 
used in Article 71 (1) and that of Article 329 (b). The difference in the phraseology 
a Beta in the two provisions urai dat they could not have been intended. 
the same meaning and scope as regards matters to be brought up before 
the tribunals they reper) deal with. If the framers of the Constitution, 
who TE y knew how to themselves, intended to inċlude within the 
ambit of Article 329 (b) all possible disputes connected with elections to Legislatures, ` 
including disputes as to nominations, they would have used similar words as are 
to be found in Article 71 (1). It is true that it is not to use identical 
language in every provision, but one can conceive of vario ternative ways of. 
expression which would convey more aay and ien phat Article 329 (5), 
is said to convey. ' 


Te ens o ao aia Wein a a a Wes caw ea 
in different ways and the same phraseology need not be em Se ET 
vision, the argument loses much of its force. But, however that may be, I 
there is a good’ explanation as to why Article 329 (b) was drafted as it stands. 

A reference to the election miles made under the Government of India Acts 
of 1919 and 1935 will show that the provisions in them on the subject were almost 
in the same language, as Article 329 (b). The corresponding rule made“under the. 
Government of India Act, TOO Wet sale of the electoral ales andat runs: 
as follows :— : 

“N election shall be called electi accordance! 
E o a e aea gucion, except, byan on petition presented in 
It should be noted that this rule occurs in Part VII, the heading of which is : 

' “ The final decision of doubts and disputes as to the validity of an election ”. 


These words throw ‘some light on the fanctoa which ieee a o 
perform, and they are the very words which the learned EOE ere 
argued, ought to have been used to make the meaning clear. : + 


The same scheme was followed in the election rules framed under Lee 
ment of India Act, 1935, which are contained in “ The Government of Indis- 
(Provincial Elections) (Corrupt Practices and Election Petitions) Order, 1996,” 
dated the grd July, 1936. In that Order, the rule corresponding to rule 31 under 
the earlier Act, runs thus :— i 


“ No election shall be called in question except an clection petition presented in accordance 
with the provisions of this Part of the Order.” Hy : 


This rule is to be found in’ Part III of the Order, the heading of which is * 


Ss ae ee ni alata 9 ea a 


The rules to which I have referred were apparently framed on the 
Sol esa aa a Sis gga of the British Acs of 1868 and 1872, and they 
must have been in Se eee ee eae ae 
sesh a ong Nas iam g Oc ra wen A hi ea 
used in Article 329 (b) is considered against this histori E 
not be dificult to see why the ffamer of the Constitution framed tha provision 


in its present form and chose the language which had been consistently used in 
certain earlier legislative provisions and whi had stood the test of time, 


And now a word as to why negative language was used in Article (b). 
iene eae oe ee 
Article 329’ (6). Se 71) te beian a anye form, berans I A 

iction on the PE O ee eo ee 
cased but for this Article. 520 (i) on, the otber hand, ee 
intended to exclude or oust the jurisdiction of all Courts in to electoral 
matters and to lay down the only mode in which an election could be challenged. 
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The negative form was therefore more appropriate and, that being so, it is not 
surprising that it was decided to follow the pre-existing pattern in which also the - 
negative language had been adopted. 

Before concluding, I should refer to an argument which was strenuously 
ressed by the learned counsel for the appellant and Which has been reprodticed 
ie of the learned Judges of the High Court in these words :— 

“It next contended that if nomination i of election 2 dispute as to the validity of i- 
nation is a dispute relati to election and that can be called M question only in uecontasce oth 
provisions of Article 5) by the present tion of n ce ection petition’ o the appropnate Tri! -unal 
and that the Officer would have no jurisdiction to decide that matter, and it was further 
argued that section 36 of Act XLIII of 1951 would be wlia vires inasmuch as it confers on the 

i Officer a isdiction which Article ge9 (b) confers on a Tribunal to be appointed in 
accordance with the Article.” ' 


This ent displays great dialectical ingenuity, but it has no bearing on the 
result of this appeal and I think it can be very shortly answered.. Under section 
6 of the Representation of the People Act, 1951, it is the duty of the Returning 

fficer to scrutinize the nomination papers to ensure that they comply with the 
requirements of the Act, and decide all objections which may be made to any 
nomination. It is clear that unless this duty is discharged properly, any number 
of candidates may stand for election without complying with the provisions of 
the Act and a great deal of confusion may ensue. In discharging the statutory 
duty imposed on him, the Returning Officer does not call in question any election. 
Scrutiny of nomination papers is only a stage, though an important stage, in the 
election process. It is one of the essential duties to be performed before the 
election can be completed, and anything done towards the completion of the 
election proceeding can by no stretch of reasoning be described as questioning 
the election. The fallacy of the argument lies in treating a single step taken in 
furtherance of an clection as equivalent to election. The decision of this appeal 
however, turns not on the construction of the single word “ election,” but on the 
construction of the compendious expression—‘ no election shall be called in ques- 
tion ” in its context and setting, with due regard to the scheme of Part XV of the 
Constitution and the Representation of the People Act, 495": Evidently, the 
argument has no bearing on this method of approach to the question posed in 
this appeal, which appears to me to be the only correct method. 


We are informed that besides the Madras High Court, seven other State High 
Courts have held that they have no jurisdiction under Article 226 of the Consti- 


tution to entertain petitions regarding improper rejection of nomination papers. 
This view is in my opinion correct and must be affirmed. The ap must 
therefore fail and is dismissed. In view of the nature and importance of the points 
raised in this appeal, there should be no order as to costs. 


M. Patanjali Sastri, C.f.—I agree. 
B. K. Mukherjea, J.—I agree. 
S. R. Das, F.—I agree. 
N. Chandrasekhara Aiyar, F.—I agree. 
Agent for Appellant: S. Subramaniam. 
Agent for 1st Respondent: P. A. Mehta. 
Agent for Union of India: P. A. Mehta. 
Agent for State of Madhya Bharat: P. A. Mehta. 
G.R./V.S. Appeal dismissed. 


I) PUBLIO PROSECUTOR V. GEORGE WILLIAMS (Panchapakesa Ayyar, F.). Bor 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice PANCHAPAKESA AYYAR. 
Public Prosecutor, Madras .. Potitioner* 


v. 

George Williams alias Victor .. Respondent. 
Criminal Procedure Code (V of 1898), sections 426, 4°7 (5) and 561-A—Bail granted to appellant 
The provisions of section 497 (5), Criminal Procedure Code, read with section 561-A, Criminal 

Procedure Code give the Cott axle to deal effectively with accused persons rel 

on bail pending appeal who by their continumg to commit the crimes denied in the memo- 

randum, render themselves lable to re-arrest and re-committal to custody. The High Court has 

power to cancel the bail granted by it m such a casc. In such a case the police ean, without the 


Petition praying that m the circumstances stated therem the High Court 
may be pleased to cancel the bail granted by the High Court, dated 16th May, 
1951, in Crl. M. P. No. 1076 of 1950 presented to the High Court to enlarge the 
petitioner therein on bail pending Criminal Appeal No. 387 of 1950 preferred to 
the High Court against the judgment of the Court of Sessions of Tirunelveli Division, 
dated 21st February, 1950, and passed in Sessions Case No. 67 of 1949. 


The Public Prosecutor (V. T. Rangaswami Atpangar) in person. 
P. Basi Reddi for Respondent. 
The Court made the following ' 


_  OrDER—The learned Public Prosecutor has put in this petition under sections 
497 (5) and 561-A, Criminal Procedure Code, for cancelling the bail granted by me 
on 16th May, 1950, to one George Williams alias Victor, in Criminal Miscellaneous 
Petition No..1076 of 1950 on the file of this Court in Criminal Appeal No. 387 of 
1950, on the ground that he has misconducted himself and rendered himself liable 
to re-arrest and committal to custody by abusing his release on bail by indulging 
in the same kind of offence durmg the period of bail. This person had been 
convicted in Sessions Case No. 67 of 1949, by the learned Sessions Judge of Tiru- 
nelveli Division, under section 120-B of the Indian Penal Code read with section 420, 
Indian Penal Code, for having conspired with twenty-three other accused to cheat 
members of the public by promising to give them two counterfeit five rupee notes 
for ons genuine five-rupee note. Of course the genuine notes were taken and the 
others not given ! is accused was held io be the prime mover and ring-leader 
in this huge conspiracy and was sentenced to undergo four years’ rigorous imprison- 
ment and also to pay a fine of Rs. 1,500, or, in default, to undergo further rigorous 
imprisonment for one year. He was granted bail by me, on 16th May, 1950, 
on his bail application protesting his innocence, on his executing a bond for Rs. 1,000 
with two sureties for Rs. 1,000 each. In’ the present petition, the allegation is that 
this accused, during the pore when he was on bail, went on committing similar 
offences of sce Seay c by such promises of giving two counterfeit notes for one 
genuine note, as those for which he was convicted in Sessions Case No. 67 of 1949 
and that he was arrested and remanded to custody on 24th January, 1951, at Shen- 
kottah railway station when he was found with a suit case containing one bundle 
of 48 genuine five-rupee currency notes, and 15 other bundles of blank white pa 
cut to the size of five rupees currency notes over either side of the bundle, 
and 12 other bundles of white paper cut to the size of five-rupee currency notes ; 
in Sessions Case No. 67 of 1949 the modus operandi adopted for cheating was to keep 
one genuine note on the top and at the bottom of white papers cut to size and asking 
the dupes to run away with the bundles as the police were arriving and there was 
no time to count! 


+ Ori, M. P. No. 878 of 1951. eSth April, 1951. 





802 l THE MADRAS. LAW JOURNAL REPORTS. - , [1952 


The application by the Public Prosecutor is opposed by Mr. Basi Reddi, for 
the first accused, only on a Hegel OTA he not disputing the facts alleged by the 
Public Prosecutor. Mr. Basi Reddi’s contention is that once this Court has granted 
bail to an accused in an appeal under section 426, Criminal Procedure Code, as was 
the case when bail was granted to this accused in Criminal Miscellaneous Petition 
No. 1076 of 1950, it has no power to cancel that bail, whatever the conduct of the 
person let on bail may be, subsequent to the granting of bail, as section 497 (5) 
of the Criminal Procedure Code will apply only to accused persons who are let 
on bail by a High Court before conviction and will not apply to persons. (who are 
e eee bail during the pendency of the ap and as section 561, 
Criminal Procedure Code, too will not have any application to bail matters, which 
are wholly governed by sections 497 (5) and 426, Criminal Procedure Code, as 
held by the ivy Council I cannot agree. I am satisfied that the provisions 
of section 497 (5), Criminal Procedure Code, read with section 561-A, Criminal 
Procedure Code, saving the inherent power of the High Gourt to give effect to 
any order under the Criminal Procedure Code or to prevent abuse of the process 
of any Court or otherwise to secure the ends of justice will give it ample powers 
to deal effectively with such accused persons released on bail pending appeal who, 
by their continuing to commit the crimes denied in the appeal memorandum, 
render themselves liable to re-arrest and re-committal to custody. It is obvious 
that provisions similar to those in section 497 (5) will attach themselves analogously 
to section 426, Criminal Procedure Code, bail cases also m order to prevent abuse 
of precess of Court and to secure the ends of justice. 

Reliance was placed by Mr. Basi Reddi on the Privy Council decision m 

airam Das v. Emperor}, I have looked into that ruling, and I do not think that 
it will support the argument of Mr. Basi Reddi and take away the power of this 
Court to cancel the bail of a person released pending appeal and recommit the 
person to custody when he has rendered himself liable for that by reason of his 
misconduct during the period of bail. All that the Privy Council held in that case 
was that: : 

“the Code of Criminal Procedure confers no power on a High Court to grant bail in the case 
of a convicted person and ‘the fact that he has obtamed leave from His Majesty in Council to appeal 
from his conviction or sentence makes no difference in this regard.” 

The Privy Council also held : . 

“ Chapter XXXIX of the Code of Criminal Procedure, with section 426, is and was intended 
to contain a complete and exhaustive statement of the powers of a High Court in India to grant 
bail and excludes the existence of any additional inherent power in a High Court relating to the 
subject of bail.” - 

It is obvious that these observations have no application to the present question, 
and it is also significant that their Lordships of the Privy Council S to sec- 
-tion 426 of the Criminal Procedure Code along with Chapter XXXIX thereby taking 
all the provisions relating to bail together, and ae ae allowing the Gare to 
cancel contained in section 497 (5) to cases of under section 426 also. Of 
course, say nothing expressly regarding the cancelling of bail. ‘They were con- 
cerned with High Court’s granting bail to a person who had obtamed i 
leave to appeal to the Privy Council and the absence of any inherent power in the 
High Court to grant such bail (now, section 426 (2) (b), Criminal Procedure Code, 
gives the High Court the power to grant bail in such casts). It is clear to me that 
when the High Court is given powers under section 497 (5) of the Code of Criminal 
Procedure to cancel bail granted to persons undergoing trial, a similar power must 
be implied regarding the grant of bail under section 426, Criminal Procedure Code, 
also. It will be atrocious if the High Court which grants bail to an appellan 
pending his appeal, on his application protesting his innocence, is not empow 
to cancel his bail, and re-arrest him, and commit him to custody when he is proved 
to have abused the process of the Court, by getting bail on false pretences, and 
misbehaves and proves himself unworthy of continuing'on bail, Bail, or mamprize, 
originally meant, as Blackstone and other cminent jurists explain, bailment_or 





fies a r. (1945) 2 MLJ. 40 : L.R. 72 LA- 120. 
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delivery of a person to his sureties, to be in their. custody (instead of being sent toa 
common jail), they being jailors of his own choosing who have dominion and control 
over him. | t is why sureties are called upon to produce him, as his jailors, 
‘m Court, and punished when they fail to do so.. If the sureties cannot control him 
and keep him in good conduct during the period of bail, naturally, the Court will 
intervene when he misconducts himself and re-arrèst him and re-commit him to 
jail The Court cannot allow him to go about like an aeroplane reported recently 
m the daily newspapers to have run away from its pilot who had started it, and 
done havoc wherever it went | No system of aial administration can fimction 
efficiently if such were the law. d : 


I am of opinion that there are five cases where a person granted bail ma 
have the bail cancelled and be re-committed to jail: (1) where the person on bail, 
during the period: of bail, commits the very same offence for which he is being 
tried or has beer convicted, ard thereby proves his utter unfitness to be on bail, 
as in the present case, if the facts alleged by the learned Public Prosecutcr (and 
they are not controverted by Mr. Basi Reddi, for Accused 1) are true ; (ii) if he 
hampers the investigation as will be the case if he, when on bail, forcibly prevents 


the search of places under his control for the delicti or other Incrimmating 
things ; A he tampers with the evidence, as by intimidating the P.Ws. inter- 
foring wi e scene of offence in order to remove traces or proofs of the crime, etc.; 


(iv) if he runs away to a foreign country, or goes underground, or beyond the 
control of his sureties ; and (v) if he commits acts of violence, in revenge, against 
the police and the prosecutior witnesses and those who have booked him or are 
trying to book him. č 
As this case falls under the first category, the bail ted in Criminal Mis- 

cellaneous Petition No. to76 of 1950, to the first in Sessions Case No. 67 
of 1949 of the Tirunelveli Division, George Williams alias Victor (the appellant 
‘in Criminal Appeal No. 387 of 1950 on the file of this Court) is cancelled under 
the inherent powers of this Court under section 561-A, Criminal Procedure Code, 
similar to the powers under section 497 (5), Criminal Procedure Code, ‘and he is 
directed to be re-arrested and commi to custody forthwith, - i : 


I may add‘ that when such a man commits a similar pon-bailable offence, 
as is alleged here by the learned Public Prosecutor, the police can, without the 
permission of any Court; including the Court that granted bail, arrest him and 
get him remanded to jail, and drive him to apply for bail again, ‘and can then 
bring to the notice of the Court how the man abused the bail previously granted 
to him and proved himself unworthy of being granted any more bail. To say that 
a Court granting bail to a convicted person pending his appeal can #ever cancel 
the bail, as Mr. Basi Reddi does, will lead tc ludicrous results, His bail cannot 
be cancelled even if he absconds or fails to turn up at the hearing. Very few 
persons who are convicted of grave crimes like this, will be granted bail during the 
pendency or their appeals if the Court granting bail (including the High Court) 
were to be precluded from cancelling the bail even if the man who got the bail 
by Pe his innocence repeats the offences a number of times during the bail 
perio en : 

K.S. - ; - Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :-—Mr. Justice RaAmaswamr. are 
Narayana Reddiar and others Sha. i .» Petitioners* 
Ponaj Gode (XLV of 1860), suction 1Ba—Bribe-gioer not sticking to provieus statemext—Presetution 


. plices of each other. Where it is not shown that the previous statements by beibe-givers were false 


a 





et 





* Œ R. Ci Nos. 1999 to ig45 of 1930, ; |p Toth January, 1950. 
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or true and when those persons were not bound to incriminate themselves sticking to these 
previous statement ) a prosecution against them for iergiversation (namely they have not 
stuck to their previous statement) is misconceived. . 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, payne 
the High Court will be pleased to revise the order of the Court of the Sub- 
Divisional istrate of Chidambaram in C. A. No. 29 of 1950, etc., preferred 
agan the order of the Court of the Second-Class Magistrate, Tattagudi, in C.C. 

O. III of 1950, ctc., respectively. l 

G. Gopalaswami for Petitioners. 

The Public Prosecutor (V. T. Rangaswami Aiyangar) for the State. 

The Court made the following : 

OrDER.—In the iar circumstances of the case the prosecutions under 
section 182 of the Indian Penal Code ought nòt to have been launched because 
the offence for which these persons have been convicted is for the offence of ter- 
giversation, namely that they have not struck to their previous statements not- 
withstanding that the previous statements might be untrue and secondly sticking 
to the previous statement would only be to incriminate themselves because the 
law deals with the bribe-givers and bibe taker on the same par and treats them 
as accomplices of cach other. Therefore when it has not been shown whether 
the information given by these persons was false or true and secondly when these 
accused persons were not bound to incriminate themselves these prosecutions 
were misconcewed. The convictions and sentences cannot be supported and 
they are set aside. The fine amounts, if collected, would be refunded. 


K.S. —— j Convictions set aside. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice Govinpa MENON. 
V. M. S. Kandaswamy Nadar _ .. Appellant* 


D 


"The Province of Madras, through the District Collector of Ramnad 


at Madura and another .. Respondents. 
Madras Surosy and Bowndaries Act (VIII of 1923), sections g,~11, 19 and 14-—Surogy without 


Civil Procedure Code (V of 1908), Order XXIII, Rule 1— Defendant asking swit to be dismissed and 
porrission te by ghee fi JD fro ad Cot sitet pei rn aing niit 

A party concerend by an adverse survey to whom no notice was given of the survey is not 
bound to file 2 suit within three years to set aside the order of the Survey Officer because he 
had no notice of the survey and the orders on it cannot be said to be correctly passed under section 
13 of the Madras Survey and Boundaries Act and binding on that party. 

If a defendant requests the Court to dismiss a suit and t permission to the plaintiff to file 
fresh suit when such a fresh mut is filed he cannot turn round and say that the Gout which geaned 
the permission should not have done so. 


ae arg the decree of the Court of the Subordinate Judge, Ramanatha- 
puram in A. S. No. 50 of 1947 preferred against the decree of the District Munsiff’s 


. Court, Sattur, in O. S. No. 278 of 1945. 


T. V. Balakrishnan for Appellant. 


The Government Pleader (P. Satyanarayana Raju) and K. Kuitikrishna Menon 
for Respondents. ` i 
' The Court delivered the following a eA 


Jupement.—In view of the.finding of the lower a pellate Court refusing to 
rely upon the evidence of D. W. 6, that he affixed the netics to survey number gar 


OO l U aaallullliÃiiiiIIeaaaIaaMaaa 
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on ‘the outer door of the shop, the lower appellate Court was justified in coming 
to the conclusion that the appellant did not have notice of the survey as contem- 
plated in section g (ii) of the Madras Survey.and Boundaries Act. - The question 
then arises as to whether such a survey without notice to the party concerned, 
when it is adverse to him, is bmding on him, if he has not brought a suit to set aside 
the survey within three years as contemplated in section 14 of the Act. The expres- 
sion in section 1g is “when the survey of any land or boundary which has been 
notified under section 5 has been completed in accordance with the orders casa : 
under sections 9, 10 or I1 etc., etc.” The question is, whether there has D a 
completion of Fe survey in accordance with the orders passed under section 9, 
if no notice of the s has been given to the party concerned. The learned 
Judge held that the words “in accordance with the orders’? cannot be said to be 
synonymous with ‘‘in accordance with the-provisions laid down.” I am unable 
to agree. ‘When a Statute says that an order should be passed under section so 
and so, it contemplates the fulfilment of all the necessary formalities which have 
to be completed under the section. Here the non-observance of the giving of a 


notice to the would ‘make the order passed not one correctly passed under 
the section. If the officer passes an order without complying with the requisites 
of the section, it cannot be said that it is an order under the section. Iam 


therefore inclined to hold that the appellant is not bound to file a suit within three 
years to set aside the order of the Survey Officer because he had no notice of the 
survey. í 


The'next point is whether the learned Judge is right in holding that the decision 
of the District Judge of Ramnad in Appeal No. 182 of 1944 is not binding on the 
parties. That appeal arose out of a suit for a similar relief and in the trial Court, 
the present plaintiff, was' given a decree. In the Court of appeal, it was contended 
before the learned District Judge that the suit should have dismissed because 
the requisite notice under section 80 of the Civil Procedure Code had not been 
given. In the alternative, it was contended that liberty may be given to the 
plaintiff to file a fresh suit after complying with the provisions of section 80 of the 
‘Civil Procedure Code. The relevant portions of the learned District Judge's 
judgment are as follows: : 


“Tf at all the lower Court felt that the plaintiff was entitled to some ind it ought to have 
merely given him the liberty to file a fresh suit on the same cause of action giving notice under 
section bo, Civil Procedure Code, to the Government. : 


The learned District Judge accepted the second alternative and held as 
follows : i 


“ i - = 
“I also give the plaintiff liberty to file a fresh suit on the same cause of action against both the 
defendants giving the necessary notice under section 80, Civil Procedure Code, to Govern- 
ment.” : 


When a party to an appeal has induced the Court to pass an order on a certain 
representation thade to the Court, that party cannot later on be heard to say that 
the order passed by the Court on his request is illegal It seems to me that if the 
learned District Judge of his own accord had dismissed the suit and given the 
plaintiff liberty to file a fresh suit, then his order would have been illegal under 
‘Order XXITI, rule 1, which definitely states that the leave to file a fresh suit can be 
grea only when the suit is allowed to be withdrawn, on account of the fact that 


suit is bad for some formal defect. ` But here, it was at the instance of the res- 
pondents that the District Judge on that occasion granted the plaintiff ission 
to file a fresh suit after dismissing his suit. Ifa uest like hat had not been 
made at the mstance of the Government, probably the District Judge would have 
permitted the plaintiff herein to withdraw the suit with permission to file a fresh 
suit and in that case nothing could have been said mst the propriety of the 
order made.by the District Judge on that occasion. Government, like any 
other party, cannot be allowed to approbate and reprobate. I feel constrained 


Io2 
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to hold that the Government cannot now be heard to say that the present suit is 
not sustainable because of the provisions of Order XXIII, rule 1, Civil Procedure 
Code. In this view, it is unnecessary for me to discuss the decisions relied upon 
by the learned Subordinate Judge as well as those cited before me by Mr. Srinivasan 
for the resporidents that it is not open to a Court when ‘a suit is dismissed to grant 
leave to file a fresh suit. That is-perfectly sound law against which nothing could 
be said but none of those decisions go to the extent of saying that if a defendant 
requests the Court to dismiss a suit and i permission ‘to the plaintiff to file a 
fresh suit and when such a fresh suit is filed, he can turn reund and say that the 
Court which ted him ission should not have done so. Both the points 
on which the lamiei Subordmate Judge has found against the plaintiff, thus failing 
and the lower appellate Court having found title m the plaintiff, the , plaintiff’s 
suit ought to be decreed. $ , 

` I therefore set aside the decision of the lower appellate Court and restore 
that of the District Munsiff with costs throughout. o leave). 


K.S. Appeal allowed. 


[THE SUPREME OOURT OF INDIA] 
[Civil Appellate Jurisdiction.] 


" Present :—M. ees SASTRI, Chisf Fustice, MersrcHAND MAHAJAN, 
B. K. Muxueryea, S. R. Das anD N. CHANDRASEKHARA Aryvar, JJ. 
G. Veerappa Pillai, Proprietor, Sathi Vilas’Bus Service, 
Porayar, Tanjore District, Madras" .. Appellant.* - 
4 $ 0. > f: 
Messrs, Raman and Raman Limited, Kumbakonam, Tan- nat 
jore District and three others .» Respondents. — . 
Motor Vehicles Act (IV amended in Madras), sections 42, 49-A, 47 and G4-A—Issus 
permits Deis amide Vo ranr- foteiton of Court Ps 27 with pa or set 
of permis by the appropriate transport axthoritics—Coastitution of 1950—Articls 226—Scope. 
The Motor “Vehicles Act ia à dtatuite whlch creatis new ngnis and labilitics snd prescribes! 
tion. is entitled to of ri if 
iing de oats ir regula: o onc is a permit as of right even if he 


accoun Regional Transport Authority and the Provincial Transport Authority (called ih. 
the Road Traffic Board and the Central Roed Trafic Board ye aed 
under section 42 with this They may be described as administrative bodies š 


T: K of stage carriage- 
and under rule 1 there is an to the Board from these orders. Similar powers of 


ma to the ae ee 

pi of any matter relating to road and such transport authority nA 
to all such orders There is, therefore, the of 

established to deal with tho of Transport by means of Motor Vehicles. Thé remedies 


for the redress of grievances or the correction of errors are found in the statute itself and it is to these ' 
remedies that resort must generally be had and resort cannot be had to a writ of certiorari to quash. 
such orders. 

Such writs as are referred to inf Article 226 of the Constitution are obviously intended to enable- 
the High Court to issue them in grave cases where the subordinate tribunals or bodies or officers- 
act wholly without jurisdiction, or in excess of it, or in violation af the principles of natural justice, 
or refuse to exercise a jurisdiction vested in them, or there is an error apparent on the face of the 
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record, and such act, me ee ct he ahead 
jurisdiction may be, not so wide or large ‘as to enable High Court to convert itself in 
a Court of appeal and for itself the correctness of the decisions and decide what is 


Further a direction in the order of the ‘High Court quashing the proceedings) to the Regional 
EAEri KUOA 39 grams pani 0 a particular pace a clearly m a i powers and . 


On appeal by Special Leave from the Judgment and Order, dated the 1gth 
April, 1951, of the igh Court of Judicature at Madras (Rajamannar, C.J. and 
Somasun J.) in C.M.P. No. 12215 of 1950. : 

M. S. Setaload, Senior Advocate (C. R. Pattabhi Raman and G. R. Jagadeesa 
Aypar, Advocates, with him) for Appellant. 

C. K. Daphtary, Senior Advocate (M. Natssan, Advocate with him) for Res- 
pondent No. 1. ‘ 


V. K. T. Chan, Advocate-General, Madras (R. Ganapathi, Advocate with him) ` 
for Repondent No. 4. , 


The Judgment of the Court was delivered by 


Chandrasekhara Aiyar, J.—This appeal arises as the result of special leave to 
appeal granted by this Court on the rst of May, 1951, against an order of the Madras 
High Court, dated 13th April, 1951, quashing certain pote r Regional 
Transport Authority, Tanjore, and the Central Traffic Board, , dated 19th 
January, 1950 and grd March, 1950 respectively, and an order of the first respondent 
ee State of Madras) dated 7th November, 1950, and directing the issue to Messrs. 

and Raman, Limited, (Petitioners before the High Court) of permits 
for the five buses in respect of which a joint application had been made originally 
by them and one T. D. Balasubramania’ Pillai. . 


The present appellant, G. Veerappa Pillai, was the fourth respondent in the 
High Court. The present first respondents (Messrs. Raman and Raman, Limited} 
were the petitioners before the High Court. Present ndents Nos. 2, g and 4 
were respectively respondents Nos. 1, 2 and 3 before the High Court. 


The dispute is between the appellant and Messrs. Raman and Raman, Limited, 
who were competing bus proprietors in the Tanjore District; and it is over the 
issues of five permanent permits for bus Nos. M.D.O. 81, M.D.O. 230, M.D.O. 6, 
M.D.O. 7 and M.D.O. 759 on the route between Kumbakonam and Karaikal. 
It has been a long-drawn game with many moves, counter-moves, advances and 
checkmates, both sides displaying unusual assiduity and skill in their manoeuvres 
for position. But it is unnecessary to set out in great detail all the steps taken, 
aa her have beer “narrated ih the order of High Court and many of them are of 
insignificant relevance for disposal of this appeal. I shall stgte here only what is 
materia! 


The ‘C’ permits for the five buses stood originally in the name of Balasubra- 
mania Pillai. The buses were agreed to be purchased from him by Messrs, Raman 
and Raman Limited. And there was a joint application by the transferor and trans- 
- feree on 10th March, 1944 for transfer of the ownership and of the ‘G?’ permits 
in the name of the purchasers. Two days later, Veerappa Pillai, proprietor of the 
Sri Sathi Vilas Bus Service, who is the appellant before us, applied for temporary 
permits to ply two of his own vehicles over the same route, stating that the vehicles 
of the two agencies which held the its were mostly out of action. It was a 
fact that out of the five buses sold by Balasubramania Pillai, only two were then 
running ; the other three were under repairs. -The permanent permits for the ` 
sold buses were suspended by order of the Secretaty dated 28th March, 1 
Temporary permits for buses Semen pec 894, 918, M.S.C. 7632 and 7482 
been issued to Veerappa Pillai during the same month. 


Now we come to another chapter in the story. Balasubramania Pillai resiled 
from the joint application and repudiated it as having been got from him by fraud, 
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The Secretary, Road Traffic Board, thereupon refused to transfer the ownership 
on the 1gth March, 1944, and this order was confirmed by the Board on 2gth May, 
1944. Balasubramania Pillai and Veerappa Pillai adk a joint application on 
roth April, 1944, for transfer of the buses and the original permits in favour of Veer- 
appa Pillai who had on the same date agreed to purchase the vehicles. The Secre- 
ary granted this application on the same date. Messrs. Raman and Raman, 
Limited, took the matter before the Central Road Traffic Board and they made an 
order on 16th August, 1944, upholding the issue of temporary permits to Veerappa 
Pillai for his buses M.D.O. 920, 894, 918, M.S.C. 7632 and 7482, but setting aside 
the transfer of registry of the original buses and the transfer of the permits relating 
to the same. On an application by Veerappa Pillai to review its order, dated 16th 
August, 1944, the Central Road Traffic Board allowed on 27th November, 19445 
only the transfer of the ownership of the buses but not a transfer of the permits. 


Yet another move in the game was this. Veerappa Pillai filed-a suit in the 
Court of the Subordinate Judge, Kumbakonam, on October, 1944, for recov 
of possession of the original five buses from Messrs. Raman and Raman Limi 
on the strength of his purchase from Balasubramania Pillai. The Subordinate 
Judge @ appointed Veerappa Pillai as Receiver on 17th March, 1945 and the five 
disputed buses were delivered to him on 26th April, 1945. Two of the buses M.D.O. 
6 and 7 were repaired by him and put on the route under his temporary permits. 
The suit was decreed in his favour on 2nd May, 1946. Later, he repaired the other 
three buses M.D.O. 759, 230 and 81 and began to run them on the same route 
under the temporary permits he held. Veerappa Pillai was discharged from 
Receivership on 18th September, 1946. 


On the strength of the Sub-Court decree, Veerappa Pillai a applied fora 
permanent transfer of the permits, and on 22nd July, 1946, the Central Road 
‘Traffic Board transferred the petition to the Regional Transport Authority with an 
intimation that it saw no objection to the issue of regular permits to Veerappa Pillai 
for the disputed buses or to their transfer m his name, provided there were valid 
permits in existence. This view appears to have been modified later and on and 
September, 1946, the Regional Transport Officer directed the issue of temporary 
permits to the buses for the period from grd September 1946 te 31st October, 1946, 
subject to the condition that the issue of the permits did not affect the rights of either 

party in the matter under dispute. Thereupon, the Government was moved by 
Veerappa Pillai and’also by Messrs. Raman and Raman Limited but the Govern- 
ment declined to interfere and the result was an order on goth June, 1947, by 
the Regional Transport Authority to the following effect :— 
"e Since the sub ject a i on appeal belore thè Eligh. Court, the rite will Be over pending 
the decision of the High Court. The temporary permits are continued as is being done.” 

A fresh petition by Veerappa Pillai to the Central Road Traffic Board, Madras, 
was unsuccessful, but a further appeal to the Government of Madras ended in his 
favour in an order, dated 29th March, 1949. ine een eon — 


“ Shri Sathi Vilas Bus Service, Porayar, T: Pre datach have the Regional 
cir or Aaaa T a a aa D.O. 6 2 Bi, sap and 75 ba thie 


umbakonam, in 

cence S oe oea In the circumstances the Regional T: Authority, Tanj is directed 
o ror pe pernis or die Ta Pri Vilas Bus Service, Porayar, eer: 

in of the existing temporary permits.” 

On the basis of this Government order, permanent permits were issued in 
favour of Veerappa Pillai on 18th April, 1949. Getting to know of this last order 
Messrs. Raman and Raman Limi , approached the G the Government of Madras with 
a petition praying for clarification of the order by making it expressly subject to the 
decision of the High Court regarding the title to the said five buses and that in the 
event of the High Court deciding the appeal in favour of Mesars. Raman and Raman 
Limited : - 
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“ the above said five permanent permits will be taken away fram Veerappa Pillai and given 
to them.” . i 
The Minister of Transport, who dealt with the matter, stated on the petition ‘‘ that 
was my intention also.” 


The High Court reversed the decree of the Sub-Court on 2nd September, 1949, 
and came to the conclusion that the title of Messrs. Raman and Raman Limie 
to the five buses prevailed over that of Veerappa Pillai. On 1gth September, 1949, 
they applied to the Government for cancellation of the five permits issued to Veera- 
ppa Pillai i and for grant of the same to them. The Government declined to inter- 
fere as the Regional Transport Authority was the competent authority—vids order 
dated 16th November, 1949. In their application to the Regional Transport Autho- 
rity, dated 28th November, 1949; Messrs. Raman and Raman Limited, asked for 
withdrawal of the permits. In the meantime, that is on 14th October, 1949, 
Véerappa Pillai applied for renewal of his permanent permits held for his own 
buses Nos. M.D.O. 1357, 20, 1366, 1110, 1077, M.D.O. 1968 and M.S.C. 7632, 
which had been substituted for the disputed buses as they had become unroadworthy 
and useless. The application for renewal has under Section 58, Sub-clause (2) 
of the Act to be treated as a fresh application for new permits. This procedure. 
was followed andon 22nd October, 1949, a notification was issued inviting objections 
inst the renewal and giving goth November, 1949, as the date of hearing. No 
objections were received and the Secretary pce the permits for two years from 
1st January, 1950. This order was dated grd January, 1950. The Regional 
Transport Authority dealing with the application of Messrs. Raman and Raman 
Limited, dated 28th November, 1949, resolved on 1 th January, 1950, that the 
permanent its issued to Weerappa Pillai should be cancelled, that the route 
should be declared vacant in respect of the five buses and fresh applications 
should be invitéd and dealt with on the merits. The order further stated that 
“in the meanwhile Sri G. Vecrappe Pillai and Raman & Raman will be given temporary 
permits for running two and thiee buses respectively on tre route. The permanent will be 
cancelled with immediate effect. Ramen & Raman should put in the buses as a3 possible. 


Both the parties were dissatisfied with this order and preferred appeals to the 
Central Road Frraffic Board, Madras, which dismissed the appeal of Messrs. Raman 
and Raman Limited, and restored the permanent permits of Veerappa Pillai by 
order dated the grd March, 1950. Messrs. Raman and Raman, Limited, moved 
the Government, but it declined to interfere by Government Order, dated 7th 
November, 1950. ; . 

Thereupon, ‘Messrs. Raman and Raman Limited, moved the High Court 
on 4th December, 1950, under Article 226 of the Constitution in Givil Miscellaneous 
Petition No. 12215 of 1950 for a writ of certiorari for ing the orders and the 
proceedings of the Regional Transport Authority, the entra! oad Traffic Board 
Madras and the State of Madras, dated 1gth January, 1950, 3rd March, 1950 and 
ath November, 1950 respectively, and for the issue of a writ of mandamus or other 
such appropriate rections to the first respondent to transfer, issue or grant “ the 
five pucca permits in t of the route Kumbakonam to Karaikkal to the peti- 
tioner herem.” (Messrs. and Raman Limited). It is on this petition that 
the order challenged in this appeal was made by the Hi h Court. 

The High Court took the view, that throughout all the prior to the High 
Court’s decree, the parties, the transport authorities vested with the power to issue 
permits, and the Government also proceeded upon ‘the pan ea the transfer of 
the permits was dependent on the title to the buses and t Veerappa Pillai 
obtained the temporary and permanent permits only in this capacity as transferee 
and not in his indiyidual right. To quote the learned Chief Justice : i 

“ the conduct of the parties, the attitude of the transport authorities including fhe See 
are all explicable only on the ion that the rights parties were consequent'on the ownership 
of the five vehicles in question. ar aan pg ae obtained ‘the benefit of temporary 
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now to say after the declalon of this Court which has negatived his claim and upheld the claim ofthe 
applicant that the applicant should not enjoy the fruits of his success.” 

He further points out that the procedure laid down by the Motor Vehicles Act 
and the rules for grant of fresh permits was not followed and that long before the 
application for renewal was allowed, the Regional Transport Authority had been 
praed of the decision of the High Court. The order of the Central Road Traffic 
Board was in his opinion most unsatisfactory, as it was based on a quibbling distinc- 
tion between “withdrawal” and ‘‘ can tion” of the its. In his view, 
the orders complaintd against deprived Messrs, Raman and Rana Limited, of the 
fruits of the decree obtained by them at the hands of the High Court after much 
expenditure of time and money. 


An examination of the relevant sections of the Motor Vehicles Act does not 
support the view that the issue of a permit for a bus—which falls within the definition 
of a “‘stage adie ”—is necessarily dependent on the ownership of the vehicle 
All that is required for obtaining a permit is possession of the bus. As ownership 
is not a condition ‘precedent for the grant of permits and as a person can get a permit 
provided he is in possession of a vehicle which satisfies the requirements of the 
statute or the rules framed thereunder, we have to hold. that the parties and the 
authorities were labourmg under a misconception if they entertained a contrary 
view. But the assumption on which they proceeded may perhaps be explained, if 
not justified, on the ground that it was supposed that the question of ownership of 
the vehicles had an important or material bearing on the question as to which of them 
had a preferential claim for the permits. It may well be it was one of the factors to 
be taken into account and it sents to us that this was apparently the reason why the 


question of issue of permanent permits was postponed from time to time till we come ` 


to the order of the Government, dated agth March, 1949, on petitions presented by 
both the contestants. 7 5 i 


If matters had stood as they were till the Government had made this order, 
something could have been said in favour of Messrs. Raman and Raman Limited, in 
the event of their ultimate success in the High Court as regards the title to the five 
buses. But the said order altered the situation. In the order, the direction for 
the grant of ent permits is not rested solely on the decision of the Sub-Court 
in favour of Veerappa Pillai but another reason was also given, namely, that Govern- 
ment considered it undesirable to keep the buses running on temporary permits 
for a long and indefinite period. Ir givmg this reason, they were stating a policy. 


As observed already, the High Court by their judgment, dated and September, 
1949, reversed the decree of the Subordinate Judge and dismissed Veerappa Pillai’s 
sujt for possession of the buses based on his title. Ifit were the law that the question 
of possession based on ownership was decisive as regards the grant of permits, and 
if no cther circumstances were available to be taken into account when the question 
of the issue of permanent permits again came up ‘for consideration, it would have 
been easy to hold that Messrs. Raman and Raman Limited, had at least a prefer- 
ential claim. But unfortunately for them both these requisites are not satisfied. It 
has been pointed out already that nowhere do we find in the Act anything to indicate 
that the issue of permits depends on ownership. Other circumstances which had 
a material bearing as to which of them was entitled to the permits had come into 
existence since the date of the original joint application and were taken into account 
by. the transport authorities and by the Government. The order of rgth January, 
1950, of the Regional Transport Authority sought to render rough and y justice 


between the parties by the adoption of what may be called a middle course. The ` 


terms of the order have already been set out. Before disposing of the appeals of: 
both the parties, the Central Traffic Board appears to have called for a report from 


the Regional Transport Officer. In this report, attention was/drawn to the fact ` 


that.all the five buses had been replaced by new vehicles and that the registration 
certificates had been- cancelled as a result of the replacement. After Balasubra- 
mania Pillai it was Veerappa Pillai who was running the buses continuously 
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on this route for nearly five and he also obtained the pee of securing the 
permanent permits, The tral Traffic Board’s order of grd March, 1950, res 
toring the permanent Permits of Veerappa Pillai was based on the fact that Maa: 
Raman and Raman Limited, asked for withdrawal of the permits and not their 
cancellation and that no opportunity had been given to Veerappa Pillai to show 
cause why his permits should not be cancelled ; and the procedure prescribed for 
‘cancellation was not followed. 


When the Government was moved by Messrs. Raman and Raman Limited, 
under section 64-A of the Motor Vehicles Act, they had before them a petition for with; 
drawal of the permanent permits issued to Veerappa Pillai and for transfer or grant 
of five ‘ Pucca permits ’ relating to the five buses. The Government granted stay of 
the appellate order of the Central Road Traffic Board pending disposal of the revi- 
sion petition and called for a report from the subordinate transport authorities. Two 
important facts were brought to the notice of the Government in the report, Messrs. 
Raman and Raman Limited, did not file any objections to the renewal of the permits 
sought by Veerappa Pillai. What is more important, they had no permits from the 
French authorities enabling them to run any buses on the portion of the route 
which lay in French territory. It was further pointed out that there was no sub- 
sisting joint application to support the request for transfer and that the original per- 
mits in the name of Balasubramanian ceased to exist after 31st December, 1944. 
The Government had also before them two petitions dated 8th March, 1950, and 
25th October, 1950, from Messrs. Raman and Raman Limited, and two petitions, 
dated agth March, 1950 and 8th June, 1950, from Veerappa Pillai. It is on the 
basis of all these materials that the Government declined to interfere with the deci- 
sion of the Central Road Traffic Board. ; 


It is contended for the appellant that in this state of affairs the High Court act- 
ing under Article 226 of the Constitution had no right to interfere with the orders 
of the transport authorities. i 


It is unnecessary for the disposal of this appeal to consider and decide on the 
exact scope and extent of the jurisdiction of the High Court under Article 226. 
Whether the writs it can issue must be analogous to the writs of habeas corpus, man- 
damus, prohibition, quo warranto and certiorari specified therein and the power is 
subject to all the limitations, or restrictions imposed on the exercise of this jurisdic- 
tion, or whether the High Court is at liberty to issue any suitable directions or orders 
or writs untrammelled by any conditions, whenever the interests of justice so require, 
is a large and somewhat difficult problem which does not arise for solution now. 
Mr. Sctalvad appearing for the appellant urged two narrower grounds as sufficient 
for his p ses. Firstly, he that however wide the jurisdiction of the ae 
Court might be under Article 226, it could never exercise its powers under the 
Article in such a manner as to convert itself into a Court of appeal sitting in judgment 
-over every tribunal or authority in the State discharging administrative or quasi- 

judicial functions. Secondly, he maintained that the Motor Vehicles Act with the 
rules framed thereunder dealing with the grant of permits is a self-contained code 
and that in respect of the rights and liabilities created by such a statute the manner 
of enforcement must be sought within the statute itself. It was further urged by him 
that in any event, the High Court could not substitute its own view or discretion for 
the view taken or discretion exercised by the specified authorities, even if it was 
erroneous or unsound. 


Such writs as are referred to in Article 226 are obviously intended to enable 
the High Court to issue them in grave cases where the subordinate tribunals or 
bodies or officers act wholly without jurisdiction, or in excess of it, or in violation of 
the principles of natural justice, or refuse to exercise a jurisdiction vested in them, 
or there is an error -ap t on the face of the record, and such act, omission, 
error, or excess has ted in manifest injustice. However ‘extensive the jurisdic- 
tion may be, it seems to us that it is not so wide or as to enable the High Court 
to convert itself into a Court of appeal and examine for itself the correctness of the, » 
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decisions impugned and decide what is the proper view to be taken or the order to 
bemade. Mr. Daphtary, who appeared for the respondent, said nothing to contro- 
vert thia position. His argument wasthat if all along theauthorities and the Govern- 
ment proceeded upon a particular footing and dealt with the rights of the 
parties on that basis, it was not open to them afterwards to change front and give 
the go-by altogether to the conception of the rights of parties entertained by them 
till then. According to him, there was manifest injustice to his client in allowing 
them to do so and this was the reason which impelled the High Court to make the 
order which is the subject-matter of challenge in this appeal. i 


The Motor Vehicles Act is a statute which creates new rights and liabilities and 
prescribes an elabotate procedure for their r tion. No oneis entitled to a permit 
as of right even ifhe satisfies all the prescri conditions. The grant of a permit is 
entirely within the discretion of the transport authorities and naturally depends on 
several circumstances which have to be taken into account. The Regional ‘Transport 
Authority and the Provincial Transport Authority are entrusted under section 42 with 
this power. They may be described as administrative bodies exercising quasi- 
`udicial functions in the matter of the grant of permits. Under rule g of the Madras 
Mator Vehicles Rules, the Regional ‘Transport arate is called the Road Traffic 
Board and the Provincial Transport Authority is the Central Road Traffic 
Board. These bodies or authorities are constituted by the Provincial Government, 
The matters which are to be taken into account in granting or refusing a stage 
carriage permit are specified in section 47. By delegation under rule 194-A the 
Secretary of the Road Traffic Board may exercise certain powers as regards the 

t or refusal of stage carriage permits and under rule 196 there is an appeal to the 
Board from these orders, Similar pbwers of delegation are vested in the Secretary 
to the Central Board and an appeal lies to the ‘Central Board under rule 148 (1). 
From an original order of the Road Traffic Board there is an appeal to the Central 
Board and from the original orders of the Central Board to the Government, vide 
rules 147 and 148 An amendment introduced by the Madras Act XX of 1948 
and found as section 64-A im the Act vests a power of revision in the Provincial 
Government. Besides this specific provision, there is a general provision in section 
43-A that the Provincial Government may issue such orders and directions of a 
general character as it may consider necessary to the Provincial Transport Autho- 
rity or a Regional Transport Authority in ect of any matter relating to road 
transport ; and such transport authority shall give effect to all such orders and 
directions. There is, therefore, the regular hierarchy of administrative bodies 
established to deal with the regulation of Transport by means of motor vehicles. 


Thus we have before us a complete and precise scheme for regulating the 
issue of permits, providing what matters are to be taken into consideration as rele- 
vant; and prescribing appeals and revisions from subordinate bodies to higher auth- 
orities. The remedies for the redress of grievances or the correction of errors are 
found in the statute itself and it is to these remedies that resort must generally be 
had. As observed already, the issue or refusal of permits is solely within the dis- 
cretion of the transport authorities and it is not a matter of right. 


We are accordingly of opinion that this was not a case for interference with 
the discretion that was exercised by Transport Authorities paying regard to all the 


facts and the surrounding circumstances. 


Further, it will be noticed that the High Court here did not content itself with 
merely quashing the proceedings, it went further and directed the Regional Trans- 
port Authority, Tanjore, ; 

"to grant to the petitioner permits in respect of the five buses i raper: of wbich a joint appli- 
cation was made origmally by See in reer Belasobrammania Pillai and that in case the above 
buses have been condemned, the petitioner thall be at liberty to provide sutstitutes within such 
time as may be prescriben by the authorities.” 


Such a direction was clearly in excess of its powers and jurisdiction. 
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` For the reasons given above, the apoa is allowed and the order of the High 
Court set aside. party will bear their own costs of these proceedings through- 
out. 


Agent for Appellant: S. Subramaniam. 
Agent for Respondent No.1: M. S. K. Sastri. 
Agent for Respondent No.4: P. A. Mehta. 


G.R./K-S.. : Appeal allowed. 
[THE SUPREME COURT OF INDIA] 
: [Civil Appellate Jurisdiction.] ` 
Present :—S. Fazl Au, B. K. Muxseryza AND S. R. Das, JJ. 
Messrs. Parry and Company, Ltd., Dare House, Madras .. Appellant * 
2. 
Commercial Employees Association, Madras and another .. Respondents. 


Certiorari— Writ of —Whea can issue to decision of inferior tribunal—Labour Commissioner deciding 
meatier referred to kim under Madras Sheps Establishments Act (XXXVI ef 1947)-—High Court’s power te 


Where the Labour i acting within his decides a question referred to 
him under the Madras Shops and Establishments Acts, though he might have come to an erroneous 
conclusion there is no ground for imuing a writ af certieweri. The Court cannot exercise tho 


. The position might be different if the Labour Commissioner had omitted 
to decide a matter which he was bound to decide and in such a case a mandamus might legitimately 
iuc i the authority to determine questions which it left undecided ; but no csrtierari is 
availeble to th the decision passed with jurisdiction by an inferior tribunal on the mere ground 
that such decision is erroneous. 

In spite of the provisions of section 51 of the Madras Shops and Establishments Act that the 
decision of the Labour Commissioner would be final the Superior Court is not sbeohitdly d i 


of the power to imme a writ, al it can do so only on ground of either a manifest defect of 
im ; 


jurisdiction in the tribunal that the order or of a manifest fraud in the party procuring it. 


On appeal from the Judgment and Order, dated the 1st April, 1949, of the 
High Court of Judicature, Madras (Rajamannar, Chisf Justice and Balakrishna 
Ayyar, J.) in Civil Miscellaneous Petition No. 1317 of 1949, arising out of the Order, 
dated the 29th January, 1949, of the Commissioner of Labour, Madras. 


S. C. Isaacs, Senior Advocate, (S. N. Mukherji, Advocate with him) for Appellant. 
Respondents not represented. : 
The Judgment of the Court was delivered by 


Mukherjea, J.—This appeal is directed against a judgment of a Division Bench - 


of the Madras High Court, dated 1st April, 1949, in a certiorari proceeding, 
by which the learned Judges directed the issue of a writ of certiorari for, quashing 
a portion of an order e by the Labour Commissioner, Madras, in an enquiry 
under section 51 of the Madras Shops and Establishments Act. 


The facts material for our present purpose lie within a narrow compass and to 
appreciate the point that requires consideration in this appeal it will be convenient 
first of all to advert to a few relevant provisions of the Madras Act referred to above. 
The Act was passed in 1947 and its object, as stated in the preamble, is to provide 
for the regulation of conditions of work in shops and other establishments. Section 
14 (1) of the Act sets a statutory limitation ypon the working hours and lays down : 

“$s to the other i of the Act, in establishment shall be 
Bee me hens 
A proviso attached to the sub-section which, by way of exception to the rule 
enunciated therein, allows employment of a person in any establishment for any 





* a A. No. 154 of 1951. i 1oth April, 1952. 
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period in excess of this statutory limit subject to payment of overtime wages, 
provided the period of work including overtime work does not exceed 10 hours 
m any day, and in the aggregate 54 hours in any week. Section 34 provides : 


“ Where any person employed in any establishment is required to work overtime he shall be 
entitled, in respect of such overtime work to wages at twice the rate of ordinary rate.of wages.” 


Section 50 the existing rights and privileges of an employee im any esta- 
blishment i these rights and privileges are more favourable to him than those 
created by the Act. , 


-The section runs as follows :— 
“ Nothing contained in this Act shall affect any rights or pri which any employed 
far any covalent b cnBdEd to Gn the date tn E the comes into in respect of 


The only other relevant section is section 51 which says :— 


.“ If any question arises whether all or any of the provisions of this Act apply to an establishment 
or toa employed therein or whether section 50 applies to any case or not, it shall be decided 
the Gocitniadohier of Laboar and his'deehioe thereon ghall be Gaal and ghall aot te HDL oS 


questioned in a Court of law.” 


The appellant is a limited company carrying on business in Madras, while | 
the ndent is an association of clerical employees including those working 
under the appellant. On roth November, 1948, the respondent presented an appli- 
cation before the Labour Commissioner, Madras, under section 51 of the Shops 
and Establishments Act for decision of certain questions to in the peti- 
tion which related to the rights and privileges of the employees of the appellant 
The Commissioner issued a notice callmg upon the appellant to appear and 
answer the contentions raised on behalf of the employees. The parties appeared 
before the Commissioner on 26th November, 1948 and again on 16th December 
following when they were represented by lawyers. After hearing the parties and 
on a consideration of the evidence adduced them, the Labour Commissioner 
made his decision on 29th January, 1949. e questions raised by the employees 
were classified by the Commissioner under six separate issues and two of them, 
which are material for our present purpose, are worded as follows :— ` 


Issue No. Se Whether there has been an increase in working hours from 
6 to 6} on week days from 12th October, 1948 and the increase is permissible? - 


Issue No. 6.—Whether overtime wages at twice the ordinary rates should 
‘not be paid for work done by the employees after the normal working hours ? 


On Issue No. 5 the decision of the Commissioner was that the business 
hours of the company were six and half prior to 1st April, 1948, when the Act 
came into force and they continu¢ to be so even'ndw. It is true that a circular 
was issued which was to take effect from rath October, 1948, under which the 
lunch interval was reduced by half an hour, but at the same time it was directed 
that the office would close for business with the general public at 5 p.m. instead 
of 5-30 P.M. on all working days so far as business hours are concerned, 


As regards Issue No. 6, the Labour Commissioner observes first of all that 
although it is customary in many establishments to fix certain hours of business 
during which business is transacted with the outside public, yet they are not the 
real hours of employment and as a matter of fact the employeces,do work outside 
these business hours, for which they are not entitled to any extra remuneration 
provided the statutory limit of 8 hours a day is not exceeded. In the opinion 
of the Commissioner if the normal hours of work were previously fixed and 
strictly adhered to, the employees could have uired a right or privilege to 
work only for such hourg and they would be entitled to seek protection under 
section 50 of the Act against the'imposition of longer hours without a correspond- 
ing increase in emoluments. The Commissioner goes on to say that in such cases 


, 
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it would be sufficient if compensatory wages are paid at the ordinary rate 
calculated according to rule 10 of the Madras Shops and Establishments Rules for 
work in excess ofthe normal hours but less than the statutory hours. But for 
work of more than 8 hours a day or 48 hours a week, wages at twice the 
ordinary rates should be paid as required by the proviso to section 14 (1) and 
section 31 of the Act. The conclusion reached by the Commissioner with regard 


to this issue is expressed by him in the following words : 


“ I hold that the case of Mesmrs. Parry and Com s falls under the former category 
and that tho employees in this company will be E a only when Gu ota 
hours are exceeded.” 

This order, as said above was made on Terre 1949 and on 16th - 
of February following the respondent association filed a petition before the 
High Court atMadras, praying for a writ of certiorari to quash the same. 
This application was heard by a Bench of two Judges and by the judgment dated 
Ist of April, 1949, the learned Judges allowed the petition in part and quashed 
the order of the Labour Commissioner in so far as it decided that the employees 
of the appellant will be entitled to overtime wages only when the statutory hours 
were exceeded. It is the propriety of this decision that has been challeaged Denie 
us in this appeal. ` : 

It is somewhat unfortunate that the respondent remained unrepresented 


` before us and the are had to be heard ser Mr. Isaacs, who appeared on 
tered ; 


behalf of the ap t, has, however, ren every assistance that he possibly 
could and has p before us all the material facts and relevant provisions of 
law. Having given the matter our best consideration, we are of the opinion 
that the order of the High Court cannot be supported and that this appeal should 
be allowed. 


The High Court seems to have based its decision on the ground that 
the Commissioner of Labour failed to answer the question raised by the associa- 
tion as to whether the company was entitled to require the employees to work 
more than six and half hours a day. According to the learned Judge, the Labour 
Commissioner was not right m holding that even if the w hours were 
fixed at six and half hours a day, the employees would be entitled to overtime 
wages only when the statutory hours are exceeded. : 


As has been pointed out already, the Labour Commissioner did decide that 
if the normal hours of work were previously fixed and rigidly adhered to, the 
employees would be entitled to protection under section 50 of the Act against 
imposition of longer hours of work without a corresponding increase in their 
emoluments. The increase in such cases, according to the Labour’ Commissioner, 
should be on the scale of compensatory wages allowed under rule ro of the 
Madras Shops and Establishment-Rules. If, however, the increase is more than 
the statutory period, the empléyees will be entitled to wages at double rate under 
section 31 of the Act. This decision may or.may not be right, but it has not 
been and cannot be suggested that the Labour Commissioner acted without juris- 
diction or in excess of his powers. Under section 51 of the Madras Shops and 
Establishments Act, the Labour Commissioner is the only proper and competent 
authority to determme the questions referred to it in that section ; and there is an 

ress provision in it that the decision of the Labour Commissioner shall be final 
and not liable to be eee in any court of law. It was the respondent who 
took the matter before the Labour Commissioner in the present case and invited ~ 
his decision upon‘the questions raised in the petition. The Commissioner was 
certainly bound to decide the questions and he did decide them. At the worst, 
he may have come to an erroncous conclusion, but the conclusion is in respect 
of a matter which lies entirely within the jurisdiction of the Labour Commis- 
sioner to decide and it does not relate to anything collateral, an erroncous 
decision upon which might affect his jurisdiction. e records of the case 
do not disclose any error apparent on the face of the proceeding or any irregula- 
rity in the procedure adopted by the Labour Commissioner which goes contrary 
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to the principles of natural justice. Thus there was absolutely no grounds here 
which would justify a superior court in issuing a writ of certiorari for removal of 
an order or proceeding of an inferior tribunal vested with powers to exercise 
judicial or quasi-judicial functions. What the High Court has done really is to 
exercise the powers of an appellate court and correct what it considered to be an 
error in the decision of the [abou Commissioner. This obviously it carnot do. 
The position might have been different if the Labour Commissioner had omitted 
to decide a matter which he was bound to decide and in such cases a mandamus 
might legitimately issue commanding the authority to determine questions which 
it left undecided+; but no certiorari is available to quash a decision passed with 
jurisdiction by an inferior tribunal on the mere ground that such decision is 
erroneous. ‘The judgment of the High Court, therefore, in our opinion, is plainly 
unsustainable. In the view which we have taker, it is unnecessary to express any 
o en as to whether certiorari has been taken away—if it can be taken away at 

under our Constitution—by the provision of section 51 of the Madras Shops 
and Establishments Act which lays down that the decision of the Labour Com- 
missioner would be final and incapable of being challenged in any court of law. It 
was conceded by Mr. Isaacs that in spite of such statutory provisions the superior 
court is not absolutely deprived of the power to issue a writ, although it can do 
so only on the ground of either‘a manifest defect of jurisdiction in the tribunat 
that made the order or of a manifest fraud in. the party procuring it? The 
result is, that in our opinion the appeal succeeds and the ju ent of the High 
Court is set aside and the order of the Labour Commissioner affirmed. As the 
respondent was absent, wo do not think it proper, in the circumstances of this 
case, to make any order for costs. ` 


Agent for Appellant : P. K. Mukherjee. 
G.R./K.S. — Appeal allowed. 
[THE SUPREME OOURT OF INDIA] 
[Crimina] Appellate Jurisdiction.] 
PRESENT :—S. FazL ALt AND VIVIAN Boss, JJ. 


Bhagwan Singh .. Appellant * 

D ‘ 
The State of Punjab (I) 4 .. Respondent. 

inal Procedure Code (V , wections and Witnesses toho not examined" 
sek ini, Peon Coe Ff el) sas sao td sop Sate met not vam 


Prasecution witness conflicting versions in chigf cress-examinahon—tUse of statement in committing 
Gat a cites ole eae ee pr gsr sical Lider 

Cortificats of Magistrate that it was read ower and admitted by te bs correci—Presumption ef carrectners— 
Reouttal—Baurnen of proof—Evidimcs Act (I of 1874), section 8o0—Applec. bility, 


The Bemlons Court has power to examine witnesses who were not examined before the Oom- 
mitting Mazistrate because of section ©40 of the Criminal Procedure Cede, and if the witness is treated: 


prosecu 
Se ae en The proper time to object to such a procedure 
would be at the trial itself, it is too late to object to such venial irregularity in the Court of appeal. 

Where a prosecution witness at the trial conflicting versions in chief and in crom- 
examination the prosecution is entitled to use the former statement of such witness in the Committing 
Qourt cither to contradict what was said in crom-examiation or to corroborate what was said in 
chief, In either event, section 248 of the Criminal Procedure Codo could be used to make the 


i person 
to displace the statutory ion and if he chooses to on tho testimony of a wi 
tha Court isnot prepared to, believe the înaiter ents Here: t cannot be suggested that the Com- 





1. Vide Beard of Education v. Rice and others, 2. Vide Colonial Bank of Aw tralasia v. Robert 
(1911) AG. 179. Willan, (1874) 5 P.Q. Appeals 417. 
*Cro Appeal No. 12 of 1949. goth April, 1952. 


1] BHAGWAN SINGH 0. THE. STATE OF PUNJAB (1) (8.0.) (Bose, J.). 817 


mitting Magistrate should have been examined to prove the truth of the certificate. Even if the 
fact bo truc that the deposition was not read-over, that would only amount to a curable irregularity. 
‘The vbject of reading over prescribed by petion 360; Comma inal Procedure Code is not to’ enable the 
witness to change story but to ensure that record faithfully and accurately embodies the 
ist of what the witness actually said. Before prejudice by not reading over can be substantiated 
On appeal by special leave from the Judgment and Order, dated the 4th 
June, 1951, of the High Court of Judicature for the State of Punjab (I) at Simla 
(Bhandari and Soni, JJ.) in Criminal Appeal No. 109 of 1951, arising out of Judg- 
ment and Order, dated the rgth March, 1 51, 0f the Court cf the Additional 
Sessions Judge, Ferozepore, in ions Trial Nc. 18 of 1951. 
T. R. Bhasin, Advocate for Appellant. 


Gopal Singh, Advocate for Respondent. 
The Judgment of the Court was delivered by 
Bose, J.—This is a simple case though it was argued at great‘length on behalf 
a appellant and a number of technical objections to the validity of the trial 
en. 


The appellant Bhagwan Singh has been convicted of the murder of one. 
Buggar Singh and sentenced to death. He has also been convicted under section 
19 (f) of the Indian Arms Act but we are not concerned with that here. 


The poran story is that the appellant bore a grudge against the 
deceased use the deceased had fired at the appellants brother some six or- 
seven years before the present occurrence and was sent to jail for it When he 
came out of jail the police thought it prudent to take proceedings against both 
sides under section 107 of the Code of Criminal Procedure. This resulted in the 
appo two brothers and his cousins being bound down, as also the deceased. 

is, it is said, constituted the motive for the present crime. 

On th. date of the occurrence, the 7th of September, 1950, the prosecution 
state that the appellant was sitting at the shop of Jit Singh, P.W. 2, when the 
deceased came there about 12-15 P.m. and borrowed Rs. 5 from Jit Singh who lent 
him the money and entered the transaction in his account book. When the 
deceased left the shop he was followed by the appellant who shot him at point 
blank range with a pistcl orly 4 or 5 karams from the shop. This attracted the 
attention of a number of bystanders who immediately chased the appellant and 
apprehended him after a short run of about go karams. He was still carrying the 
pistol, It was taken away from him by Jagir Singh Patwari, P.W. 4. 


The appellant was immediately taken to the local police post about 100 
karams distant and the shopkeeper Jit Singh, P.W. 2, made the information 
report at 12-30 P.M. within 15 minutes of the occurrence. 


The motive is proved by Bhag Singh, P.W. 7, who has been believed and 
that part of the case was not challenged before us. 


The occurrence was witnessed by a large number of persons of whom_ the 
prosecution examined only five. Two of them turned hostile in the Sessions Court 
and one gave evidence which has beer. regarded by the High Court as neutral. 
The remainirg two, Balbir Singh (P.W. 5) and Jaswant Singh (P.W. 6) have been 
believed. The only questions are (1) whether the conviction cap be rested on their 
testimony and (2) whether certain irregularitics in the trial vitiate it. 

"No attack was made on the testimony of Balbir Singh, P.W. 5, except that 
the two eye-witnesses who resiled in the Sessions Court contradict him. But it 
was argued that the evidence of Jaswant Singh, P.W. 6, is vitiated because he was 
not examined by the Committing Magistrate. It was said that that makes his 
evidence in the ions Court inadmissible. _ 

This raises a question which is largely academic in this case because the 
reason Jaswant Singh, P.W. 6, was not examined the Committing Magistrate 
is that the witness had gone away and was not available and it would have been 


` 
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a needless, and indeed unjustifiable, holding up of the proceedings to wait till he 
could be: found and summoned. It is evident that the Sessions Court has power to 
examine witnesses who were not examined before’ the Committing istrate 
because of section 540 of the Criminal Procedure Code, and if the witness is treated 
as a prosecution witness and examined by the prosecuting counsel instead of by 
the Court itself that at best would be an irregularity curable by section 537. The 
proper time to object to such.a procedure would be at the trial itself, and as the 
appellant was represented in the Sessions Court by two counsel it is too late to’ 
object to such a venial irregularity-in this Court. . 

. The learned counsel for the appellant took us elaborately through the pro- 
visions of Chapter XVIII of the Criminal Procedure Code and stressed in particular 
section 208 (1) but we need not enter into this because section 540 isa complete 
answer in this particular case. None of the cases cited gges so far as to say that 
no witness who was not produced in the committal proceedings can be examined 
at the trial and we would be unable to agree if they did. The decision most in 
favour of the appellant’s contention is Sher Bahadur v. The Crown}, but that does 
no more than consider such an omission as a curable defect. Abdul Qadir, J., said 
at 338 and 342 that it was conceded before them that section 540 could be 

in aid in such a case, and at page 339 the learned Judge dealt with the 
question of prejudice and concluded at page 344 with the remark that the question 
is one of fact in each case and that in his opinion there was prejudice in that parti- 
cular case. The other learned Judge took the same view at pages 347 and 348 
and said— : 
“The Court can, of course, always use its discretion and allow the production of further evidence.” 

It is to be observed that the objection in that case was raised at a very 
early stage and before the sessions trial had commenced ; also that the prosecution 
ished to examine no less than cight material witnesses (out of a total of sixteen) 
which they had deliberately withheld in the corhmi proceedings. We make 
no remarks about the correctness of the observations which travel’beyond the 
uestion of prejudice because that is unnecessary here. It is sufficient to say that 

c learned dees conceded the power under section 540 and decided the case on 
the question of prejudice. : 

The question raised in Queen-Empress v. G. W. Hapfisld* does not arise here 
because the Sessions Court did not refuse to examine Jaswant Singh, P.W. 6, 
and so the question whether the prosecution could demand his examination as 
a matter of right never arose. The fact remains that they were permitted to do so 
and the defence raised no objection. 


The decision of the Allahabad High Court in S. H. Jhabwala v. Emperor? and 
the Full Bench of the Lahore High Court in Mussammai Niamat v. The Crown® is 
against the learned counsel’s contention. ` 


The decision of the Full Bench of the Lower Burma Chief Court in ror 
v. Channing Amold® is not in point because the Committing Magistrate ere 
refused to examine witnesses which the prosecution wanted, and indeed insisted 
that he should examine, and what was worse he prevented the accused from 
completing the crossexamination of the only prosecution witness which the 
Committing: Magistrate thought fit to examine. tever ele may be thought 
of section 208 it is evident that the accused has the right to cross-examine, at any 
rate, those of the witnesses. who are examined by the Committing Magistrate on 
behalf of the prosecution and section 347 cannot be used as a cloak for a hasty 
committal before such cross-examination is complete. 

„In our opinion, the cases cited do not justify the extreme position taken up 
by the learned counsel for the appellant and as section 540 isa complete answer 


I ILR. 15 Lah. gg1. 4 aan TT Tahi 6 (F.B.). 
AEK IER. 14 Al ng. 5- (r912) 13 Cr.L.J. 877 ERE : 


I. 
2. 
g. AIR. 1¢93 All. & o. 
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in this case all we need consider is the question of prejudice. We do not hold that 
the Court is bound to examine a witness called under section 540 itself as a court 
witness and that it can never entrust the examination’ to the prosecuting counsel 
because even if that be the proper procedure no aut pude has been occasioned in 
this particular case. The irregularity here on score, indeed it isone; is s0 
trivial as to be innocuous. 


_ A more important question is; was the appellant taken by rise and we 
prejudice occasioned because of that? We do not think’so Bes aswant Singh 
was mentioned in the first information rt, recorded within 15 minutes cf the 
occurrence, as one of the eye-witnesses and he was again mentioned as an eye- 
witness iv the calendar of the committal proceedings. The appellant was presuma- 
bly supplied with the witnesses’ statement to the poe or at any rate he had the 
right to demand a copy under section 162 and if did not do so, it was Ee 

‘sumably because neither he nor his two learned counsel wanted it. The first 
information report is a full one and sets out all the essentials of the prosecution 
case ; therefore, with all that information in. the possession of the appellant and 
his counsel it could be impossible for him to contend that he did not know what 
this witness was to prove. 


Had the witness travelled beyond the statements embodied in the first 
information report, objection to the use of anything not contained in it would 
have been understandable, though to be effective such objection would ordinarily 
have to be raised at the trial, but as the witness does not do that, there can be 
no objection on the score of prejudice. It-is to be observed that the Explanation 
to section 537 requires a Court to take into consideration the fact whether any 
objection on the score of irregularity could have been raised at an earlier stage. 


Now the h Court bases its decision on the evidence of these eye- 
witnesses and on the fact that the appellant was apprehended on the spot within 
‘@ minute or two of the murder with the pistol still in his possession, and had the 
learned Judges stopped there, there would have been no fmndaton for the very 
elaborate net work of technicalities upon which the learned counsel for the appel- 
lant embarked. But Bhandari, J. (Soni, J., concurring) after saying that 

After » careful consideration of all the facts rnd circumstances cf the case, I entertain no dcubt 
in my mid that Balbir Singh and Jaswant Singh P.Ws. hı ve told rothing Lut.the truth,” 


went on to say— 


“and Coe and Jagir Singh who mace correct statements before the police and before 
Commnitiing Moga! Be pares ee ea en E ae 
nee 


It was argued that ee learned Judges have here used the sada of these 
witnesses before the Committing Magistrate as substantive evidence despite the 
fact that it'was legally inadmissible for that PHE because the formalities 
prescribed by section 288 were not observed cliance was placed upon Tara 
Singh v. The State. , 


Even if that be so, it would make no difference because the evidence of Balbir 
Smpn and Jaswant Singh whom the learned Judges primarily believe, is 
ent to afford a basis for the conviction and the mere fact that extraneous 
matter not necessary for the conviction was also called in aid would not affect the 
result. But as a matter of fact the foundation for this attack is based upon 
incorrèct assumptions. 


We will deal with Jit Singh, P.W. 2, first. He supported the prosecution 
case in his examination-in-chief but resiled when cross-examined. He was there- 
fore treated as hostile and the learned Public Prosecutor was permitted to cross- 
examine him. In cross-examination tha witnesses’ statement in the Committal 

. Court was read out to him and he was asked whether he had made such a 
statement and he said “Yes.” When that statement is read it is found to tally 





I. (1951) 2 MLL.J. a91 : 195: 8.C-J. 518: (1951) SCR 729 at 743. 
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with his evidence in chief and with the depositions of Balbir Singh and Jaswant 
Singh and with the first information report. Now it was not necessary to use the 
former statement as substantive evidence at all and the fact that the learned High 
“Court Judges placed this on a par with the statements to the police, including of 
course the first information report, indicates that they were not using the former 
statements as substantive evidence, but merely as corroboration of what was said 
in chief. The distinction is a subtle one and can perhaps be best explained in 
the following way. : 

A witness is called and he says in chief, “ I saw the.accused shoot X”. In 
cross-examination he resiles and says “I did not see it at all” He is then 
asked “but didn’t you tell A, Band C on the spot that you had seen it?” He 
replies ‘‘ yes, I did.” We have, of set purpose, chosen as an illustration a state- 
ment which was not reduced to writing and which was not made either to the 
police or to a magistrate. Now, the former statement could not be used as sub- 
stantive evidence. It could only be used as corroboration of the evidence in chief 
under section 157 cf the Evidence Act or to shake the witness’ credit or test his 
veracity under section 146. Section 145 is not called into play at allin such a 
case. Resort to section 145 would only be necessary if the witness denies that he 
made the former statement. In that event, it would be necessary to prove that 
he did, and if the former statement was reduced to writing, then section 145 requires 
that his attention must be drawn to those parts which are to be used for contra- 
diction. , But that position does not arise when the witness admits the former 
statement, In such a case all that is necessary is to Icok to the former state- 
ment of which no further proof is necessary because of the admission that it was 
made. 
` Of course that statement cannot be used as substantive evidence unless sec- 
tion 288 of the Criminal Procedure Code is called in aid. But even without sec- 
tion 288 a Court would be entitled to say in such a case, basing on the evidence in chief, 
which is substantive evidence, that what the witness said to the police, or to the Committing 
Magee is the true version, not because those statements form substantive 
evidence but because they tally with the evidence in chief which tr substantive. 
This is only one of the many ways in which a witness’ téstimony can be sifted and 
examined. Corroboration is as useful to test the truth of a story as any other 
method. In such a case, what the Court really does, though it may happen to 
put the matter the other way round, is to say that in its opinion the substantive 
evidence given in chief is true because it is corroborated by an earlier statement 
and for that reason, namely because the version in chief is the true one the contra- 
dictory version given in cross-examination is wrong, not because of the contra” 
diction embodied in the former statement but because of what was said in chief, 
a version which it is now safe to believe on account of the corroboration afforded 
by the earlier statement. It is true the carlier statement could also have been 
used for contradicting the version given in cross-examination and in that event, 
if it is in Writing, the limitations imposed by section 145 of the Evidence Act would 
have to be observed, but the prosecution is not bound to do that. It has a choice. 
It can, if it so chooses, build up the version given in chief in any way it pleases 
and, having done that, use the version in chief to destroy the version in cross- 
examination. 

But in the case before us there is no need to resort to these subtleties because 
here the depositions were brought on record and could be used as substantive evi- 
dence even if the formalities prescribed by section 145 of the Evidence Act were 
not observed for the very simple reason that there was no need in this cause to 
resort to section 145. As we have said, the prosecution had a choice here because 
of the two conflicting versions given in chief and in cross-examination. It was 
entitled to use the former statement either to contradict what was said in cross-, 
examination or to corroborate what was said in chief. In either event, section 288 
of the Criminal Procedure Code could be used to make the former statement sub- 
stantive evidence because what the section says is “‘ subject to the provisions of the 
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Indian Evidence Act,” and not subject tó any particular section in it. Section 157 
is as much a provision of the Indian Evidence Act as section-145-and if the former 
statement can be brought in under section 157, it can be transmuted into subs 
tantive evidence by the application of-section 288. Tara Singh v. Ths State! is 
to be distinguished because there, there were no two versions in the course of the 
same testimony. The witness in question was hostile from the start in the Sessions - 
Court and the whole purpose of resorting to section 288 was to contradict what 
he said there and no question of corroboration arose. The prosecution had no 
‘choice there, as it was here, of using the former statement either to contradict or 
to corroborate. i 


We turn next to Jagir Singh, P.W. 4. In his case there was no choice. He'was 
Hostile from the start and in his case our observations in the ruling just referred 
‘to apply in full. But on an examination of his evidence we find that the formalities 
prescribed by section 145 were complied with. His cross-cxamimation, in contrast 
to Jit Singh’s where such a-procedure was not necessary, shows that every circum- 
stance intended to be used as contradiction, was put to him point by point and 
passage by passage. That was conceded, but it was argued that this was done 
without drawing the witness’ attention to the parts of the writing which were to be 


used for the purposes of contradiction. 


We are by no means satisfied that that is the case because at least one of the 
‘Passages is reproduced in inverted commas and so must have been read out from 
the statement. But thatapart. Immediately after the witness had been questioned 
about each separate fact point by point, the whole statement was read out to him 
and he admitted ihat Le had made it ia the Coinda Court. Now this pro- 
cedure may be open to objection ‘when the previous statement is a long one and 
only one or two small passages in it are used for contradiction—that may, in a 
given case, confuse a witness and not be a fair method of affording him an oppor- 
tunity to explam—but in the present case the previous statement is a short one and 
the witness was questioned about every material passage in it point by point, 
Accordingly, the procedure adopted here-was in substantial compliance with what 
section 145 requires.’ There can be no hard and fast rule. All that is required 
is that the witness must be treated fairly and be afforded a reasonable opportunity 
of explaining the contradictions after his attention has been drawn to them in a fair 
and reasonable manner. We are satisfied that that was done here. The matter 
is one of substance and not of mere form. . 


- Jit Singh, P.W. 2, said that the statement made by him in the committal 
proceedings was not read over to him and so did Jagir Singh, P.W. 4. It was 
argued that in the absence of an enquiry that must be accepted as true, and if 
true, the evidence becomes inadmissible. 


-Now the certificate of the Committing Magistrate endorsed on the deposition 
sheet states that the deposition was read out to the witness and that the witness 
admitted it to be correct. The Court is bound to accept this as correct under 
section 80 of the Indian Evidence Act until it is provéd to be untrue. The burden 
is on the person secking to displace the statutory presumption and if he chooses 
to rely on the testimony of a witness which the Court is not prepared to believe the 
matter ends there. The duty of displacing the presumption lies on the person 
who questions it. The Court is of course bound to consider such evidence as is 
adduced but it is not bound to believe such evidence nor is there any duty whatever 
on the Court to conduct an enquiry on its own. There is nothing in this point, 
But we in with to discountenance the suggestion that the Committing Magis 
trate doul Tare been examined to prove the truth of his certificate and we endorse 
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the remarks we made in Kaskmera Singh v. Ths Stats of Madhya Pradesh based on 
the decision of the Privy Council in’ Nazir Ahmed v. King-Emperor*, regarding the 
undesirability of any such practice. 


But even if the fact be true that the deposition was not read over, that would 
only amount to a curable ati beers and, as the Privy Council observed in Abdul 
Rahman v. King-Emperor*, in the absence of prejudice which must be disclosed in 
an affidavit which shows exactly where the record departs from what the witness 
actually said, there is no point in the objection. The object of the pans over 
prescribed by section 360 of the Code of Criminal Procedure is not to enable the 
witness to change his story but to ensure that the record faithfully and accurately 
embodies the gist of what the witness actually said. Therefore, before prejudice 
can be substantiated on this score, it must be disclosed by affidavit exactly where 
the inaccuracy lies. 

The next and last objection is on similar lines. Jit Singh, P.W. 2 and Jagir 
Singh, P.W. 4, said that their statements before the Committi Magistrate were 
pani under the threats and duress of the police. It was argued that that should 
not have been rejected without further enquiry, and a ruling in which a further 
enquiry was considered necessary was cited. Here again, it is no part of a Court’s 
duty to enter upon a roving enquiry in the middle of a trial on matters which are 
collateral to the main issue. The burden is on the person ing these allegations 
to substantiate them and if he chooses to rely on evidence which does not satisfy 
the Court he must suffer the same fate as every other person who is unable to dis- 
charge an onus which the law places upon him. 


Tt was also argued that there was no proper compliance with the provisions 
of section 342 of the Crimimal Procedure Code. We are satisfied that there was 
substantial compliance in this case. The facts were simple and few and the crucial 
matters were brought to the attention of the appellant. In any event, the learned 
counsel was unable to tell us even at the argument stage exactly how his client 
was prejudiced and tell us what answers his client would haye given to the questions 
which, according to counsel, ought to’haye been put to the appellant. We pressed 
him several times to disclose that but he was unable to do so. 

As we said at the outset, the case is a very simple one in which a man was 
caught red-handed with a pistol still in his hand and m which the first information 

rt was recorded practically on the spot within 15 minutes of the occurrence. 
The murder was committed in day light and there was no dearth of eye-witnesses. 
Two have been believed, and in the case of the other two, certain statements made 
by them in the Sessions Court resiling from statements previously recorded in the 
committal proceedings, have been disbelieved. 

The appeal fails and is dismissed. We see no reason to ‘interfere with the 
sentence of death. 


Agent for appellant: Shankar Das. 
Agent for respondent: P. A. Mehta. 





G.R./K.S. : Appeal dismissed. 
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[THE SUPREME OOURT OF INDIA.) 
(Civil Appellate Jurisdiction.) 


eu :—MezaroHaND Manayjan, N. CHANDRASEKHARA ATYAR AND Vivian: 
Mirani Phool Kuer .. Appellant™ 
ieee Pem Kuer, and after her death Bobre Manohar Lal : 

and another Respondents. 
aati, Lee Wime—Sermde- Rails fr sliip—Fomily stmt re io by wir 


The iple underlying the doctrine of-surrender is that it cannot possibly be made in favour 
of anybody except the next heir of the husband. Vesting of the estate in the next reversioner takes 
E Opa en ekg I Or PORE E ea Aa Patel not 

estate in order that it may vest in somebody other than the next heir of the 

husband. Where the surrender of the totality of interest of the widow was not made in favour of 

Semi oh see vido. Wiete i E pot by pera eo laiat to be Iegiices de an alle! oll ok 

i persons claiming to be tees under an alleged will of 

the husband the widow compromised gel the edt Gor arly, aieguarded he Penali t only and 

Seeded Ge CAL Co che ber A the las ee suit, th one of them was a 

remote reversioner, the compromise being made im disregard of the interests of ultimate reversioners. 
will not be binding on the ultimate reversioners as a family settlement. : 

Lee from the Judgment and Decree dated the 26th October, 1943, of the 

urt of Judicature at Allahabad (Verma and Yorke, JJ.) in First Appeal 
No. New of 1938, arising out of Judgment and Decree dated the 6th August, 1937,- 
of the Court of the Additional Civil Judge at Agra in Suit No. 30 of 1936. 


M. C. Setaload and Kirpa Ram, Senior Advocates (K. B. Asthana, Advocate,. 
with them) for Appellant in Civil Appeal ] No. 29 of 1951. 


K. N. Agarwal, Advocate, for Appellant i in Civil Appeal No. 30 of 1951. 

C. K. Daphtary, Senior Advocate (G. C. Mathur, Advocate, with him) for 
Respondents in Civil Appeals Nos. 29 and 30 of 1951. 

The Judgment of the Court was delivered by 


Mahajan, F.—The dispute in this appeal concerns the zamindari and house 

roperties last owned by Shah Chiranji Lal who died at a young age on the 14th 

y, 1913, leaving him surviving a widow, Mst. Khem Kuer, and his mother 

Mohan Kuer, besides a number of collaterals, indicated in the pedigree table- 
below : 


Mst. Tulsa Kuer= Shah Lal Chand- Ast. Mohan Kner Hira Lal Shah Jal. 
Mst. Ram Kuer= 
Shah als 











* Civil Appeals Nos. 29 and go of 1951.7 24th April, 193a. 
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Mst. Khem Kuer, the young widow of Shah Chiranji Lal was murdered on 
the 28th August, 1919 and Mst. Mohan Kuer, the mother, died on the 5th Decem- 
ber, 1932. Mst. Prem Kuer, the respondent in the appeal, claiming herself to be 
the heir to Shah Chiranji Lal as his sister, brought the suit giving rise to this 
appeal in the Court of the Civil Judge, Agra, against, amon nr others, T Phool 

uer, the present appellant, for recovery of posesioa of the papera of Shah 
Chiranji Lal and mesne profits. 


Mst. Prem Kuer jomed her kikai Mst. Ram Kuer and their sons as 
plaintiffs along with herself. In the array of defendants were impleaded Mst. - 
Phool Kuer and Mst. Khem Kuer, widows of Shah Jwala Prasad and Shah Madho 
Lal and his sons and a host of others as transferees of the properties, 


The main defence to the suit was that Shah Jwala Prasad and Shah Madho 
Lal were recognised to be the owners and heirs to the entire estate of Shah Chiranji 
Lal by Khem Kuer and Mohan Kuer‘in a family settlement arrived at between the 
parties in suit No. 120 of 1915, that ‘by virtue of this family settlement the estate 
of the deceased was vested in them subject to the life estates of the two women 
and that the plaintiffs who came to be recognised as reversioners by the Hindu 
Law of Inheritance (Amendment) Act II of 1929, were not entitled to claim it. It 
was further pleaded that on the death of Khem Rucri in 1919, Mohan Kuer surren- 
dered the elate in favour of Jwala Prasad and Madho Lal and they took possession 
of it as owners and the plaintiffs who subsequently became statutory heirs in 1929 
could not be allowed to question the surrender and re-open the succession whi 
could not remain in abeyance. 


The learned Additional Civil Judge who tried the suit, dismissed it holding 
that the compromise of 1915 was a bona fids settlement of a bona fide dispute and 
was binding as a family settlement age! for the benefit of the estate, that Mohan 
Kuer surrendered the estate validly in favour of Jwala Prasad and Madho Lal 
and they entered into possession of it after the death of Khem Kuer.- Some of 
the transferees who had been impleaded as defendants compromised the suit.with 
the plaintiffs and that part of the suit was decided according to the terms thereof 
between those parties. 


Mst. Prem Kuer preferred an appeal to the High Court of Judicature at 
Allahabad against the decree di her suit. The High Court by its judg- 
ment dated the 26th October, 1943, allowed the appeal,. reversed the findings of 
the learned additional civil judge on the above issues and decreed the plaintiffs’ 
suit with costs. Some of the transferee~defendants compromised with the plaintiff- 
appellant in the eH Court and the appeal was decided im terms thereof in their 
favour. 


Two main points which are in controversy in this appeal and require ‘con- 
sideration, are, i 

1. Whether the compromise in suit No. 120 of 1915 amounts to a family 
settlement and binds the plaintiff-respondent, and 


2, Whether the surrender by Mst. Mohan Kuer was a valid surrender under 
Hindu Law. 


In order to appreciate the respective contentions of the parties, it is n 
to set out shortly in chronological order the history of the events which has resulted 
in this controversy. 


As already stated, Shah Chiranji Lal died on the 14th May, 1919, leaving 
considerable movable and immovable property. At the time of his cath, his 
widow Khem Kuer was about eleven years old and his mother Mohan Kuer was 
about 59 years old. The two reversioners, Shah Jwala Prasad and Shah Madho 
LA aede an application for mutation of names of the estate in their favour claim- 
ing it on the basis of a will alleged to have been made by Shah Chiranji Lal on 
the 13th May, 1919, a day before his death. On the roth of September, 1919, an 
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application was made by Mohan Kuer for herself and as guardian of Khem Kuer 
okallenging the jai es of the will and claiming that the estate of the late 
Shah Chiranji Lal should be mutated in their names. Notice of this application 
‘was given to the two reversioners but they thought it prudent not to appear and 
to contest the contentions raised by the two ladies, with the result that the m- 
heritance of the late Chiranji Lal was mutated in the name of the widow as sole 
heir under the guardianship of Mohan Kuer by an order dated the 28th October, 
1913. The reversioners had also made applications in pending suits for getting 
themselves impleaded as legal representatives. Mohan Kuer applied for the remo- 
val of their names and for substitution of the name of the widow and of herself in 
those cases. Pending decision of these matters, on the 11th May, 1915, ‘suit No. 
120 of 1915 was by Jwala Prasad and Madho Lal on the basis of the alleged 
will of the 13th May, 1913. On the same day an application was made for the 
appointment ofa receiver and an interim order appointing a receiver was p: 

by the Court. On the 18th May, 1915, Mohan Kuer for herselfand as of 
the minor widow made an application praying for the discharge of the receiver. By. 
an order dated the 23rd September, 1915, the receiver was and it was 
held by the civil judge that the plaintiffs had no prima facis case and that the will 
propounded by them was a suspicious document. On the 18th December, 1915, 
suit No. 120 of 1915 was compromised between the parties. This compromise is 
in the following terms :— . 


“1. The plaintiffs relinquish their claim for possession over the estate of Shah Chiranji Lal. ` 
2. Sao ee Tight i the ciiai of Shah iraan TAL YEr Sean 
as a Hindu widow according to law. After death of the two Musammats, the plaintiffs in 
shares and, after them, their heirs, who might have the right of survivorship one after the 

, shall be the owners of the estate of Shah Chiranji Lal. 


3- The name of Mst. Mohan Kunwar defendant against one half of the property in lieu of 
maintenance, shall continue. 

4 Mast. Mohan Kunwar and Mst. Khem Kunwar shall have power to do anything they might 
choose with the entire income from the movable and immovable property, cash, ornaments, amount 
of decrees and documents, household goods and other movables, which they t have in their 
possesion. The plaintiffs or anyone else shall have no power to interfere or to for rendition of 
accounts. ` < x 


5. Incase Mohan Kunwar defendant dies first, Mst. Khem Kumwear shall, as a Hindu widow, 
become the owner in possession of the entire property, of which Mst. Mohan Kuer might have been 
in posecsion in any ject to the provisions condition No. 4 In case Mst. Khem Kuer 


In accordance with the terms of this compromise suit No. 120 of 1915 was dis- 

missed. In the proceedings that were pending for substitution of names the court 
on the 22nd December, 1915, ordered that Khem Kuer and Mohan Kuer be 
impleaded as legal representatives of the late Shah Chiranji Lal. 


On the 2nd tember, 1918, Khem Kuer brought a suit against her 
mother-in-law Mohan Kuer for a declaration to the effect that she alone was the 
lawful heir of Chiranji Lal and was the owner of the property mentioned in sche- 
dule A and that the defendant had no concern with it. This suit was compromised 
' between’the parties on the 22nd April, 1919. Mohan Kuer that Khem - 
Kuer’s suit be decreed. - Khem Kuer undertook to look after Mohan Kuer in every 
way and if she desired to live separately from her, she agreed to pay her a sum of 
Rs. 3,000 per annum by way of maintenance. Do tp? 

Khem Kuer did not live long after her having become owner of the entire 
estate of her husband under the terms of this compromise. As stated already, 
she was murdered on the 28th August, 1919. The estate thus became vested m 
Mohan Kuer both acco to Hindu law as well as in accordance with the terms 
of the compromise of the 18th December, 1915. It is alleged that either on the 
fourth or thirteenth day after the death of Khem Kuer, Mohan Kuer when 
asked about the mutation of the estate, said that she had no concern with it and 
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had relinquished it and had devoted herself to worship. On the 15th September, 
I919, an application bearing the signature of Mohan Kuer in Hindi was presented 
by her Duka Chaturbhuj in the court of the subordinate judge at Agra, pray- 
ing that the sale certificate in suit No. 1919 (Shah Jwala Prasad v. Rai Bahadur Shah 
Durga Prasad), be prepared in the names of Shah Jwala Prasad and Shah Madho 
Lal, for they were the heirs in possession of the properties of Shah Chiranji Lal. 
This application (Exhibit N-31) contains the following recital :— 


“ Mst. Khem Kuer died on the 98th of August, rg19. I do not want to take peace 
in my own name. Shah Jwala Prasad and Shah Madho lal aro tho cebsepuent heirs and E is in th r 
names that all the mutation proceedings, ctc., are being taken in the revenue Court. They havc 


“The sale certificate was prepared accordingly. On the 16th September, 1919, 
Jwala Prasad and Madho Lal applied for mutation im respect of the lands relating 
to mauza Somra in the court of the tahsildar of Etmadpur. In column 5 of this 
eae (Exhibit A-14) it was allegedthat they were entitled to mutation by 
right of inheritance. Similar applications were made in respect of other villages 
also. (Vide Exhibit .128, etc.) utations were entered in all the villages on the - 
basis that both of them were heirs in equal shares to the property of the deceased, 
though according to Hindu law, Shah Jwala Prasad alone was the next heir. 

ing the course of the mutation proceedings one Chintaman, general attorney 
of Shah Jwala Prasad was examined on the 11th October, 1919 and he stated that 
Mst. Khem Kuer died on the 28th August, 1919, that Shah Jwala Prasad and 
Shah Madho Lal were her heirs in equal shares, that Mohan Kuer was the mother- 
in-law of the deceased and she did not want her name to be recorded and had 
made relinquishment in favour of Shah Madho Lal and Shah Jwala Prasad In 
the civil court on the 15th September, 1919. Chaturbhuj, general attorney of 
Mohan Kuer was examined in the same proceedings on the 27th October, 1919 and 
he stated that Mohan Kuer did not want her name to be recorded in place of the 


State when that relinquishment had taken place. The tahsildar after recording 
these statements ordered the mutation. of names in favour of the two reversioners 


On the 22nd November, 1919, the two reversioners Shah Jwala Prasad and 
Shah Madho Lal, having entered into possession of the estate after the death of 
Khem Kuer made a gift of property of the value of about Rs. 50,000 in favour 
of the sisters of Shah Chiranji Lal by means of two deeds of gift. (Vide Exhibit 
M-16,) These gift deeds contain the following recitals’:— 


\ 
“ Shah Chiranji Lal deceased was the owner of Katariha estate in which besides other villages 
the villa -cs specified below were also included, and as he had no issue after his death Mst. Khem Kuer 


Lal according to Shastras became the absolute owner of the entire property of Shah Chiran, ji Lal by 
inheriting the estate from hi n. We obta ned possession oer everything and mutation of names also 
were effected in our favour from the revenue Court in respect of all villages. Shah Lal 

; : iif 


executants accept this fact 

mother of Shah Chiranji Lal also desires the same thing and it is and 
Fl tee De Morani aioe is roided io be a pious and good act from tho 

tof view. Tt is our duty also to respect their wishes and fulfil the same, so that the 
‘people of cur caste and family not think that after the death of Shah Chiranji Lal his wishes 
„remained unfulfilled. Hence for ressons set forth and keeping in view the honour of the 
family and pious nature of the act we the executants in a sound state of body and mind. . 
«+.» make a gift of the following villages in favour of the donces.” 
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The donees subsequently made a number of transfers of the property gifted to 
them and in every respect the gift deeds were acted upon. Jwala Prasad, the 
presumptive'reversioner died in the year 1930. f i 

In suit No. 49 of 1928 (same as No. 89 of 1929) one Pandit Rikh Ram had 
obtained a decree against Shah Madho Lal and his sons and they appealed against 
it to the High Court and also applied for postponement of the preparation of the 
final decree. Stay was ordered on the applicants furnishing security in the sum 
-of Rs, 20,000 for future interest, costs, etc. On the 26th May, 1930, in compi 
ance with the order of the High Court a security bond was executed by 
Madho Lal.and his sons as first party and by Mst. Mohan Kuer as second party, 
containing the following recitals :— 

“ After the death of Mst. Khem Kuer, Met. Mohan Kuer was to become the owner of the pro” 
perty with limited interests as a Hindu mother but she relinquished her inheritance and did not 


to accept By means of a is., a family arrangement it was 
as between sai Sick Madho erer io en ee 
in shares, r a a UNDE (aie Thus Shah Madho 
executant No. 1 is the exclusive owner of the iven below is being pledged and hypothe- 
cated under this ity bond. Executant No. 4 riser gp party kas, ant hearing and tida 
the contents of this security bond, joined in token of veracity of the facts noted above 


so that gh AE R Dor a O e Oion to i wa iat ahe ight have no objection 
of any sort to the security bond.” (Executant No. 4 was Mst. Mohan Kuer. 

, On the goth June, 1930, an affidavit bearing the thumb impression of Mst. Mohan 
Kuer was filed in the same proceedings containing the following statements :— 

“ I solemnly affirm and say that after the death of Mst. Khem Kner I did not agree to accept 
property nor was I the heir and that I relinquished the entire in favour of Shah Jwala Prased 
who became the owner of the entire property which was in'pomession of Khan Kies?” 

The Subordinate Judge the view that the bond could not be held to 
have been executed by Mo Kuer, she being a pardanashin lady. He declined 
to pi the deed as sufficient and valid security. On the gth July, 1930, the 
High Court of Judicature at Allahabad dismissed the application for stay of pro- 
ceedings, 

On the 15th July, 1931, Mohan Kuer instituted suit No. 24 of 1931 in the 
court of the subordinate judge of Mathura against the widows of Shah Jwala 
Prasad, Shah Madho and his sons and a number of transferees who had taken 
the property from these two reversioners. In paragraph 8 of the plaint it was all 
that the plaintiff was an old pardanashin woman, was simple and of weak in 
and illiterate, that on account of the murder of Mst. Khem Kuer, she was very 

-much terror-stricken and was full of sorrow and had no knowledge about her 
rights, that the third defendant and Jwala Prasad who wanted to get the pro- 
perty took undue advantage of the plaintiff’s aforesaid condition and unla 
entered into possession of the property. left by Chiranji Lal deceased and caused 
the mutation of names in their favour. In ph 12 it was said that the defen- 
dants had got the thumb impressions of the plaintiff on certain documents 
without telling her the contents of those papers, simply by saying that a decree 
for a considerable amount had been passed against ie property and it was going 
to be sold in auction and that a security bond must be furnished for saving the 
perty. She prayed for.a-decree for possession of the property in dispute in 
Ee favour against the defendants, During the pendency of this suit Mohan 
Kuer died on the 5th December, and on her death an attempt was made by the 
. Present plaintiffs to get themselves impleaded as her legal representatives but on 
the gth Ocisber, 1934, it was held that the claim of Mst. Mohan Kuer was of a 
nal character and the suit therefore could not proceed owing to abatement. 
t was, however, ‘noted that the legal representatives could file a separate suit, 
if so advised. It is in consequence of this order that the suit out of which this 
appeal arises was filed on the goth April, 1936. 


It was contended by the learned Attorney-General that the High Court on 
mere icions and unwarranted assumptions found the main issues in the. 
case against the appellant and had erroneously held that the compromise in suit 
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No. 120 of 1915 was not binding on the plaintiffs and that the surrender by Mohan 
Kuer was not valid surrender under Hindu law. After hearing the learned counsel 
at considerable length, we do not think it necessary to hear the respondent m reply; 
asin our opinion, the decision of the High Court on both the points was right. 


On the point of surrender, the learned Attorney-General contended that the 
widow effaced herself and put both the reversioners in possession’ of the property 
half and half, and agreed to take Rs. 3,000 from them for her maintenance and 
that the fact of surrender was satisfactoril proved from the conduct- of Mohan 
Kuer in allowing the estate to be matted in the names of the reversioners and in 
allowing them to take possession of it, also by the different statements made by 
her and from the other documentary and ear evidence led in the case. Emphasis 
was laid on the statemerts contained in the application {Exhibit M-31), on the 
statement of her mukhtar Chaturbhuj, and on the recitals of the security bond 
and the affidavit, Exhibit. P-go. - 


j Whether Mohan Kuer effaced herself and surrendered the property, or whe- 
ther she merely abandoned it,.or whether she entered into an arrangement for the 
division of the estate between herself, the two reversioners and the daughters and 
‘their sons, it is not possible to predicate with any amount of certainty. No definite | 
opinion can be offered on the question whether whatever she did, she did volun- ' 
tarily after fully realizing the co: uences of her act and whether as a pardanashin Ţ 
lady she had been properly advised on the matter or whether she merely acted on 
sentiment. ; 
Considerable doubt is cast on the story of surrender set up by, the defend- 
ants by the recitals in the two deeds of gift, dated 22nd November, 1919, extracted 
above. The donors did not base their title to the property either on the compro- 
mise of 1915 or on the surrender of Mohan Kuer of tho year tgigor on the will; 
on the other hand, they said that they had become owners of the pro r of 
Chiranji Lal by inheritance under Hindu law after the death of his widow. ‘Both 
of them could not possibly inherit the property half and half under Hindu law. 
Moreover, there is no clear or definite evidence of either the time when the arrange- 
ment was made or of the terms thereof. The evidence on these points is vague 
and unsatisfactory. It is completely wanting as to the arrangement under which 
Mohan Kuer became entitled to receive Rs. 3,000 from them. i 


The conduct of Mohan Kuer and the various statements ‘by her no doubt do 
jndicate that she cut off her connection with the bulk of the estate of Chiranji 

ıl after the death of the widow and received a sum of Ra. 3,000 from the rever- 
sioners and it is also clear that at her instance the reversioners gave pro of 
the value of Rs. 50,000 to her daughters, but in the absence of an satisfactory 
evidence as to the precise nature of this arrangement it is Eon peep e to conclude 
that the widow after fully realizing as to what she was doing an -after proper advice 
effaced herself. In this connection the allegations made by her in the suit of 1931 
cannot be altogether ruled out from consideration. 


Assuming however for the sake of argument that Mohan Kuer rted to 
relinquish her estate in favour of Jwala Prasad and Madho Lal, in our opinion, the 
relinquishment cannot in law operate as an extinction of her title in the estate. 
The principle underlying the doctrine of surrender is that it cannot possibly be 
made in favour of anybody except the next heir of the husband. Vesting of the. 
estate in the next reversioner takes place under o tion of law and it is not pos 
sible for the widow to say that she is withdrawi herself from the husband’s 
estate in order that it may vest in somebody other than the next heir of the 
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a portion of it should be held or enjoyed by somebody else other than the hus- 
band’s heirs and that the position is not materially’ altered if-the surrender is 
made in favour of the next heir with whom a stranger is associated and the 
widow purports to relinquish the estate in order thatit may vest in both cf them. 
Though in the written statements of the two sets cf defendants different versions 
of the character of the arrangement were pleaded, the learned Attorney-General 
before us stated that the surrender by the widow was made both in favour of 


Jwala Prasad and Madho Lal in equal moieties, Madho Lal admittedly was 


not the next reversioner entitled to succeed to the estate. Thus the surrender of 
the totality of the interest of the widow was not made in favour cf the next heir. 


- That being so, it cannot operate as a valid surrender. If the surrender could 


be held a valid one, then obviously succession that had opened out ir 1919 and 
vested in the next heirs could not be divested at the instance of the plaintiffs in 
the year 1932 on the death of Mohan Kuer, but in view of the invalidity ‘of the 
surrender it has to be held that succession to Shah Chiranji. Lal’s estate opened 
in 1932 and the plaintiffs as next heirs were entitled to take it. ; 


The next question for consideration is wbether the compromise of 1915 
entered into between Mohan Kuer as guardian of Khem Kuer, and the two- 
reversioners who had claimed the estate on the basis of a will, was a bona fide 
family ent and thus binding on the ultimate reversioners, the plaintiffs.. 
It is well settled that when the estate of a deceased Hindu vests in a female her, a 
decree fairly and properly obtained against her in regard to the estate is in the 
absence of fraud cr collusion binding on the reversionary heir, but the decree 

inst the female holder must have involved the decision of a question of title 
and not merely a question of the widow’s possession during her life. (Vide Vanapeck 
Anuadrow v. Luxumesbass!.) This principle of res judicata is not limited to decrees- 
in suits contested and it is competent to a widow to enter into a com- 

romise in the course of a suit bona fide in the interest of the estate, and not for 
her personal advantage, and a decree d on such compromise is binding 
upon the reversioner. The question whether the transaction is a bona fide settle- 
ment of a disputed right between the parties depends on the substance of the- 
transaction and in order that it may bmd the estate it should be a prudent and 


- reasonable act in the circumstances of the case. As observed by their. Lordships 


> 


of the Privy Council in Ramswmran Prasad v. Shyam Kumari?, the true doctrine 
is laid down in Mohendra Nath Biswas v. Shamsunnessa Khatun? decided in 1914,. 
and it is that a compromise made bona fide for the benefit cf the estate and not for the 
personal advantage of a limited owner will bind the reversioner quite as much 
as a decree against her after contest. : 


That being so, we proceed to inquire whether the compromise in the- 
present casč'is one that can be supported on these pimciples. In agreement with 
the High Court we are ofthe opmion that it cannot be so supported. Mohan 
Kuer in entering into the compromise on behalf of the minor widow never ap-- 
plied her mind to the interests of the ultimate reversioners. She entered into it 
for her own personal benefit and for the personal benefit of the minor widow in. 
Sian oh indifference as to what was to happen to the estate after their respective 
deaths. Under this compromise these two ladies got all the rights they had 
under Hindu law without sacrificing an iota of their property and then they © 

that after their death the plaintiffs in equal shares and after them their 
heirs shall be the owners of the estate of Chiranji Lal. Itdid not matter in the 
least to the two ladies what was to happen to the estate after their deaths and 
they were quite willing to let this estate go to the plaintiffs m the suit, tho 
one of them was a remote reversioner. The compromise therefore was made in the 
interest of the actual parties to the suit in complete disregard of the interésts of 
the ultimate reversioners. The widows aE S acted with reasonableness- 


`r. (1 9 MLA. 516 at 520. LL.R. 1 Pat. 742 a).  - 
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and prudence so far as their personal interest was concerned but further than that 
they did not see. The claim of the two plaintiffs in suit No. 120 of 1916 was 
adverse to the interests of the reversion as they were claiming as legatees under the 
will. The widows while entering into the compromise safeguarded their personal 
rights only and thus in entering into it they only represented themselves and not 
the estate or the reversioners and surrendered nothing out of their rights, and it 
AN E e ek ne ie pease oF the term it was a bona fide settlement of 
ispu ights where each party gave up something of its own rights to the other. 
The bine got an admission from the widows in regard to the future suc- 
cession of the estate that after their deaths they would succeed though they were 
not heirs in accordance with Hindu law. By this admission the widows lost- 
nothing whatsoever. Those who lost were the ultimate reversioners and their in- 
terest was not in the least cither considered or safeguarded. In these circum- 
stances it seems to us that the compromise cannot be held to be a bona fide settle- 
ment or family arrangemert of disputed rights and was entered into by Mohan 
Kuer for her personal advantage and of the advantage of Khem Kuer. The 
resent case is analogous to the decision of the Privy Council in Jmrit’ Konwur v. 
Narain Singh’. There in a dispute between a person claiming to be an 
adopted son of the previcus owner and the widow and her daughters who would 
have title after her, the widow gave up her daughters’ rights in consideration of 
her receiving practically unimpaired what she could. Thcir Lordships held that 
such a compromi% could not stand, as indeed it was not a compromise at all. 


The learned Attorn-y-General laid considerable emphasis on the decision of 
their Lordships of the Privy Council in Mata Prasad v. Nageshar Sahai*, In 
that case the widow admitted the right of the reversioner under Act I of 1869 and 
agreed that succession will be governed by that Act. The reversioner agreed to 
let her remain in possession and dao that he would not alienate the pro- 
perty during marpa on: The widow in that case was not constituted a full 
owner under Hindu law and she did not get her full rights under the compromise 
but as a matter of concession was allowed to remain in possession by the rever- 
sioner and as a matter of fact she sacrificed her rights to a EA extent and 
did not act for her personal benefit at all except to the limited extent mentioned 
above. In the circumstances of that case it was beld that the compromise was a 
bona fide family settlement of dispúted claims and was binding on the rever- 
sioners. In the present case the devolution of the property after the death of Chi- 
ranji Lal was agreed to be in accordance with Hindu law and that being so, the 
further devolution of the property after their death was no concern of the widows. 
That was a matter of law. The ultimate reversioners were stabbed in the back 
by the widow and such a compromise cannot be held to be binding on them. A 
large number of cases were cited before usin which compromises under different 
circumstances had been held to be binding on the reversioners. We consider that 
it is wholly unnecessary to examine those cases because the circumstances in 
which those compromises were made were quite different from the circumstances 
of the present case. Considering all the materials which wore placed before us, 
we hold in agreement with the High Court that the compromise in the present case + 
was neither prudent nor reasonable so far as it affected, the interests of the estate 
. and that of the ultimate reversioners and that being so, is not binding on the 

n laintiffs. For the reasons given above this appeal fails and is distnissed with costs. 


Civil Appeal No. 30 of 1951. 


This is an appeal by one of the transferees and arises out of the same suit 
out of which arises ap No. 29 of 1951. On the 19th June, 1928, Shah Madho 
Lal and his son Shah usudan executed a sale deed ibit M-1g) in 
favour of the appellant for the sum of Rs, 21,000. The transferee while adopt- 
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ing the defence taken by Madho Lal and by the heirs of Jwala Prasad, pleaded that 
he was protected by the provisions of section 41 of the Transfer of Property 
Act. The High Court held that in cases where a person who has allowed another 
to occupy the position of an ostensible owner has a limited estate, the rule of 
section 41 applies only during the lifetime of the limited owner and is not avail- 
able to protect transferees against the claim of the reversioners. A number of 
authorities were cited in support of this proposition. The learned counsel for the 
areal was unable to displace this proposition. It is quite clear that the = 
of section 41 of the Transfer of Property Act could only be raised against Mo 
Kuer or her legal representatives but is not available against the plaintiff, Mohan 
Kuer having acquired a limited life estate. This contention is therefore rejected. 


_ The learned counsel then contended that the plaintiff Prem Kuer had relin- 
quished her rights in favour of her sons in 1933 and she had no locus standi to main- 
tain the suit or to appeal against the decision of the trial judge as the title to the estate 
had vested in her sons. The plaintiffs had in paragraph 19 of the plaint that 
the relinquishment was inoperative and void. e defendants did not eines that 
allegation and it is not open to them at this stage to take up the plea which th 
could have taken in the trial court or in the appellate court. Even in the groun 
of appeal to this Court the point was not taken. If the point was taken at the 
proper stage the plaintiffs might well have proved that the relinquishment was no 

onger operative or they might have amended the plaint and put it in proper form. 
The learned counsel adopted the arguments of the learned Attorney-General 
in the other appeal and for the reasons given therein these poiats are decided 
against him. This appeal therefore also fails and is dismissed with costs. 
Agent for Appellant in C. A, No. 29 of 1951 : S. S. Shukla. 
Agent for Appellant in C. A. No. 30 of 1951 : P. C. Agarwal. 
Agent for Respondents in C. A. Nos. 29 and go of 1951 : Rajinder Narain. 
G.R./K-S. Appeals dismissed: 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sussa Rao. 

Ch hat Kunnath Melethil Ramankutty Vaidyar’s 

wife Runk . 


umalu 


i v. 
M. K. Gopalakrishna Iyer, the present executive trustee of 

Chokkanathapuram Sri Meenakshisundareswaraswami 

Devasthanam and others .. Respondents. 

Malabar Compensation Tenants Improvements Act (I , sections ad )— Pa i 
ee O TAA aait A T o ee oe T a 
Religious Exdoroments Act (II of 1926)—Not liable for mesas profits. 


x person in posession under a mortgag 

vention of the isione of section 76 of the Madras Hindu Religious Endowments Act will be a 

“ tenant ” enti to remain in posscasion until he is evicted in execution of a decree and tll he is 

evicted he will be subject to the terms of the mortgage. Such a person in possession in good faith 
himself to be a mortgagee will be a statutory tenant under Malabar Compensation for 

Tenants Improvements Act and it cannot be held that such a person is in wrongful posesion of the 

properties liahle to pay meme profits. 


Parameswara v. Valia Mannadiar, (1917) M.LJ. 591 and Manager Senko Variar y. Kuxji 
Nangayaramma, (1919) 97 M.L.J. 206 : ro L.W. 300, app. 
Appeal against the decree of the Court of the’ Subordinate Judge, South Malabar 


at Palghat in A.S. No. 206 of 1945 preferred against the decree of the District Mun- 
sif’s Court, Palghat, in O.S. No. 2931 of 1943. 





‘s. A. No. 2565 of 1947. 11th July, 1931. 


* in the d 
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K. Kuttikrishna Menon and-K. N. Karunakaran for Appellant. 
C. S. Swaminathan, M. K. Nambiar and M. Sekara Menon for Respondents. 
The Court delivered the followmg 


> Juvementr.—The only question that arises in this second appeal-is whether 
the first defendant-appellant is liable to pay mesne profits. The relevant facts 
may be briefly stated. The properties described in the schedule. annexed to the 
plaint belong in jenm to Sree Meenakshisundareswara Swami Devaswom in Puttur 
Amsom, Palghat“taluk. The temple was an ancient one and from its origin it 
was under the ement of Naduvil Edam. The Edam had on various occasions 
niet the properties on kanoms and also mortgaged them. On 
25th ch, 1929, one Pangi Achan of the Edam executed a possessory mortgage 
to the first defendant in regard to the suit properties for Rs. 3,000 under ibit 
P-4. As the Devaswom was mismanaged, on goth November, 1935, the Madras 
Hindu Religious Endowments Board framed a scheme'and the first plaintiff was 
appointed as Executive Officer. The second plaintiff is his successor. Defendants 
2 to 4 are the members of Naduvil Edam. The temple by its executive officer 
filed O.S. No. 231 of 1943 on the file of the District Munsif’s Court, Palghat, for 
possession of the suit properties and for meme profits. The learned District Munsif 
of Palghat held that the mortgage deed was supported by’consideration and that 
the mortgagee was a bona fids creditor but that the mortgage was invalid as it was 
executed in contravention of the provisions of section 76 of the Madras Hindu 
igious Endowments Act. He further-held that the defendant would be entitled 
to the cost of improvements under the Malabar Compensation for Tenants 
Improvements Act (I of 1900) (hereinafter referred to as “the Act ’’) but was liable 
to Bey mesae profits. In appen! the learned Subordinate Judge also accepted the 
said findings, though he ¢ some slight modifications in regard to the amount. 
of mesne profits payable by the first defendant to the plaintiff. The first defendant 
preferred the above second appeal. 


The learned counsel for the a t confined his arguments to the sole question. 
of mesne profits. He contended that his client would not be liable to mesne profits 
as he was a statutory tenant under the Act and therefore’was not in wrongful posses- 
sion of the suit lands. The answer to the question turns upon the consideration 
the relevant provisions òf the.Act. Section 3 (1) of the Act defines a “‘ tenant’. 

t reads: . 


\ 


id; and every tenant to whom compensation is so due shall, notwithstanding 
ofthe tsoeney or the payment or tener of te mortgage money (E any), be ext to emai P 
possession until ¢fectment in execution of a decree or of Court.” , 

Section 5 (2) runs : : 

“A tenant tining ing in possession shall during such cantinuance hold as a tenant subject 
t thie terms of hi ease or the mortgage, as the case may be.” - 
Section 6 provides for delivery of possession to the plaintiff after the amount of 
compensation payable by the tenant is ascertained and after giving credit to amounts 
payable by the defeadant to the plaintiff in respect of the tenancy. 


From the aforesaid provisions it is clear that-for the purpos¢ of the Act the 
word “‘ tenant.” is given a very wide connotation so as to take in even a 
who cultivates a land intending to pay the customary rent.- It includes. also a 


qj KUNHUMALU V. GOPALAKRISHNA IYER (Subba Rao, 7.). 833 


person in possession of land in good faith believing himself to be a mortgagee. Under 
section 5 such a tenant is entitled to be in possession until he is’ evicted in execu- 
tion of the decree. Under section 5 (2) till he is evicted he will be subject to the 
terms of the lease or mortgage as the case may be. ee eee 
: ion in good faith believing himself to be a mo ill be a statutory tenant 
Ender he Oviss of the Act and his rights and labile will have to be worked 
out as per the terms of the said provisions. So understood, I find it very difficult to 
hold that such a person is in wrongful possession of the mortgage properties notwith- 
standing the fact that the mortgage deed was invalid. The legislature designedly 
conferred certain rights on such a person and legalised his possession till he is duly 
evicted under section 6 (1) of the Act. Sadasiva Aiyar, J. had occasion to consider 
the scope of section 5 and‘section 6 of the Malabar Tenancy Act in Parameswara 
v. Valia Munnadiar}, There a suit was filed for ejectment and the question was 
-whether the mortgagee was bound to pay meme profits from the date of the tender 
of the amount due under the mortgage into court when it was found that the money 
tendered sufficiently covered the compensation for improvements also. The learned 
Judge held that fill compensation was actually paid the mortgagee remained in 
ion as mortgagee despite the valid tender. The same learned Judge sitting 

with Napier, J. said m Manager Sankunni Variar v. Kunji Nangayaramma* that 


— “the ~o in Malabar has a rl ht to remain ‘n pomemion till he is actually or 
til he is ¢ġ by a decree of court and hence he is not accountable for meme profits till ‘el 
-of these events happens.” NEA 


Mr. Swaminathan appearing for the respondents did not question the correctness 
of the decisions, but contended that those cases related to valid mortgages and 
therefore the principle accepted therein could not be applied to a mortgage which 
was held to be igvalid. In support of his argument he relied on the provisions 
-of section 5 (2) of the Act and argued that that sub-section applied only to valid 
mortgages and as ip the present case the mortgage was invalid the liability of the 
tenant would be Bue E general law. Ido not see any difficulty in reconciling 
the provisions of section 50) with the other sections of the Act. If the definition 

‘of a tenant is wide enough to take in a person bolding under an invalid mo > 
in the circumstances mentioned in the definition and if such a person is. entitled 
+o be in possession till he is evicted in execution of a decree, there is no reason why 
the word “ mortgage ” in section 5 (2) cannot be understood to comprehend an 
invalid mortgage under which such a pérson continued’to be in possession. For the 
Pu pore of applying the provisions of the Act without giving undue vanni 
-to the mortgagee at the expense of the mortgagor, such a person’s tenure is e 
subject to the terms of the mortgage deed durmg the`period of his statutory tenancy. 
I cannot also distinguish the aforesaid Bench decisions in the manner suggested 
by the learned counsel for the respondents, as, even in, these cases the mortgagee 
would not under general law be entitled to be in possession if the entire amount 
dut to him was legally tendered. I therefore hold that the first defendant is not 
liable to pay meme profits. In the result the decree of the lower court is modified 
and the a are directed to pay and receive proportionate costs in the courts 

ere 


below. the parties will bear their own costs. 
Leave granted. i : ; 
KS. ` f Decre modified. 





o = 


1...(1917) 33 MLJ. 591. 2. (1919) 37 MLJ. 206: 10 L.W. goo, 
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. IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice Suossa Rao. 
Nodiyodath Kunhi Krishnan’s son Chozhi’ .. Appellant * 


D. 
Melepurakkal deceased Raman’s widow Lakshmi .. Respondent. 
Madras Agriculturist” Religf Act (IV amended by Act (XXII , sections 
and 10—Scope—Debtor toho has e oe meee a i rer AEA 
mwas noi an wryfructeary mortgage as ander section 10 (2)—If can agein claim reisef wader section 9-A 
asyjfructuary mortgages. 


or not, if the party got zelief from the Court under sections 8 and g of Madras Act IV of 1998 on 


the bars that it was not an usufru mortgage as defined under section 10 (g) he cannot 
claim relief under section 9-A_ conferred the amending Act of 1948 on the basis that the sult 
document is an usufructuary mortgage. | 


No party toa murit can be allowed to get relief on inconsistent positions on the principle of 
“ approbate and reprobate.” 

Narayana Iyengar v. Subramania Chétsar, (1937) 1 M.L.J. 239, distinguished. 

Appeal against the order of the Court of the Subordinate Judge, Otta 
in A.S. No. 144 of 1949 (E.A. No. 233 of 1949 in O.S. No. 145 of 1948) District 
Munsif’s Court of Chowghat. : 


K. P. Ramakrishna Aiyar for Appellant, 
N. Sundara Aiyar for Respondent. 
The Court delivered the following 


JopcMENT.—This is a civil miscellaneous second appeal against the order 
of the Court of the Subordinate Judge of Ottapalam in A.S. No. 144 of 1949 setting 
aside that of the District Munsif of Chowghat in E.A. No. 233 of 1949. 


The appellant executed a possessory mortgage deed, dated 2oth , IQI 
in favour of the respondent. Under that document the paies ka E ligb 
to pay Rs, 2 to the mortgagee in addition to the income for the purpose of paying 
the Government assessment as the income was not sufficient to pay the interest. 
The appellant filed O.S. No. 145 of 1948 for redemption of the mortgage. In that 
suit he claimed relief. under sections 8 and g of the Madras iculturists Relief 


Subsequently, under the Amending Act, (XXIII of 1948), the Legislature 
introduced section g-A whereby under certain circumstances an usufructuary 
mortage debt would be deemed to be completely discharged, or substantially 
reduced. Taking advantage of that section, the appellant agam filed E.A. No. 23 
of 1949 for reopening the decree and scaling down under the new Act. The amet 
District Munsif amended the decree showing that the amount payable by the 
appellant was Rs. 22 for interest, Rs.J31-8-o as costs of suit and Rs. 173-0-g for 

ue of the improvements. 

The relevant provisions of Act IV of 1938 may now be read : 

Section 10 (2): “Nothing contained in sections 8 and 9 shall affec. any mortgage by virtue of 
which the mortgagee is in pomersion of the property where no rato of interest is stipulated 
as due to the mortgagee except to the extent provided for In section g-A.” s 

Secilit gA: ee mortgage wai ee at an time before gathSeptember, 
iied to nedeca. the Drope nenetaitendiie that time, if any, fired in the Mortgage decd 
for redeeming the mortgage has not arrived.” 





* A. A. A. O. No. 105 of 1950, agrd November, I981. +: 


y. 
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Under the other provisions of section 9-A the mo amount would be scaled 
down Havang teaeed to the circumstances mentioned therem. The explanation 
to section g-A runs thus ; 

“An ‘usafructuary mortgage’ in this section means any by virtue of ch the 
mortgagee is in possession of the property mortgaged, where no rate of interest is stipulated as due 
to the mortgagee.” 

Under section 10 of the Act a mortgage by virtue of which the mo ce is in 


ion of the property mortgaged, where no rate of interest is stipulated, cannot 

2 scaled down under sections 8 and g of Act IV of 1938, but by reason of section 

-A even such an usufructuary mortgage can be scaled down in the manner provided 
y that section. 


In the suit the appellant contended that the document was not an usufructuary 
mortgage as defined under section 10 (2) and on that basis obtained reliefs under 
sections 8 and g of the Act. At the time when he sought for and obtained the 
relief section g-A was not in the statute book. Section 9-A was introduced in the 
Act by Act XXIE of 1948. Now in the same proceedings he is seeking to amend 
the decree on a a that it 1s an usufructuary mortgage within the meaning of 
the explanation added to section g-A. An usufructuary mortgage in the explanation 
to section g-A is defined im similar terms to an usufructuary mortgage defined under 
section 10 of the Act. 


The position therefore is this: the appellant who obtained relief at one stage 
of the suit on the basis of a document which was not an usufructuary mortgage, 
now secks to get a relief on an inconsistent basis namely that the suit document 
is an usufructuary mortgage. No party to a suit can be allowed to get relief on 
inconsistent positions on the principle of “‘approbate and reprobate ”. But Mr. 
Ramakrishna Aiyar contended that in accordance with law which then existed, he was 
able to get relief under sections 8 and 9 of the Act but the present relief is only based 
on the right conferred upon him under the amended section. It is true that a party 
to a suit or a proceeding can acquire a new right by reason of an amending Act. 
But in this case the new right conferred upon the petitioner depends upon a fact 
namely whether the document is an usufructuary mortgage or not. As the appcllant 
got pelt fom the court on the basis that it was not an usufructuary mortgage, he 
cannot now rely upon a new provisicn on an inconsistent foundation. 


The learned counsel then relied upon a Full Bench decision of this Court 
reported in Narayana Iyengar v. Subramania Chettiar’. In that case no principle of 
‘‘approbate and reprobate” was raised or considered.” Ramasam, J., who delivered 
the feeding judgment, only laid down the well-recognised principle that there can 
be no res judicata by laying down a wrong rule of law between the parties for future 
guidance also and that that decision must be confined to matter to which it has been. 
applied at the time to the former decision. 


Tn the view I have taken it is unnecessary to consider the other question namely 
whether the document provided for a rate of interest within the meaning of section 10- 
(2) (i) of the Act. 


The appeal fails and is dismissed with costs. 
No leave. i 
K.S. Appeal dismissed. 


` 


e 


I. (1937) 1 MLL.J. agg. 
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IN THE HIGH COURT OF JUDICATŲURE.AT MADRAS. 
Present :—Mkr. Jusriog Basnezr AHMED SAYEED. 
T. M. A. Abdul Aziz ~.. Petitioner * 
; Le. Sen 


Venkatachalam Pillai .. Respondent. 


Though a matter decided by two Courts possessing te authority, the decision 

Sa Glatt eaborante othe Hie COUE U Ahin i tea Gy ee Court. 
A second application for eviction on the same facts will not lie. 

Petition under Article 227 of the Constitution of India praying that the High 
Court will be pleased to revise the order of the District Court, West Tanjore at 
Tanjore in O.P. No. 67 of 1951 (C.M:A. No. 50 of 1949, Court of the Subordinate 

udge of Kumbakonam, R.C.A. No. 180 of 1949 on the file of the Rent Controller, 
umbakonam). ' i : 


K. S. Desikan for Petitioner. , 
„S. Krishnamachariar for Respondent. 
The Court delivered the following 


Jopemenr.—The tenant is the petitioner in this Civil Revision Petition. He 
is seeking to revise the order of the learned District Judge who has held that the 
wooden bunk which the ndent is using for the purpose of his business is not a 
“ building ” or “hut ” vihi the meaning of the definition of “‘ building ” given 
in the Buildings (Lease and Rent Control) Act (hereinafter referred 
to as the Act). In that Act, section 2 (1) defines a building as 
: “any building or hut or part of a building or hut let or to be lct separately for residential or 
non-residential purposes ” g 
and includes various other items referred to in sub-clauses (a) and (b) of section 
2 (1). . i 

The petitioner is in occupation as tenant under the respondent: of a amall 
building measuring about 14’ by g} and is paying a rent of Rs. 6-8-0 per mensem, 
The respondent, on the other hand, is in possession of a bunk constructed completely 
of timber measuring about 5’ by 44’. .This bunk is placed upon cement blocks 
on the site belonging to Kumbeswaraswami temple ‘in Kumbakonam.- The res- 
pondent sought to evict the petitioner on the ground that he had no place for carrying 
on his business. In the petition filed by him he admitted that he was in occupation 
of a building by which he meant a wooden structure which he had constructed 
on the temple site and which structure happens to be removed every time, when the 
deity is taken in procession for 10 days in the year. The Rent Controller, on the 

- admission of the respondent, dismissed the petition. Thereupon an appeal was 
referred inst that order by the respondent before the learned Subordinate 
aioe and the learned Subordinate Judge confirmed, that order. After sometime, 
the respondent agam took out another application before ihe Rent Controller. 
The Rent Controller held that in view of the previous application and the orders 

` thereon the secohd application was not tenable. On appeal, the learned Subordi- 
nate Judge reversed the order of the Rent Controller and remanded the petition 
for enquiry and investigation. On remand, the Rent Controller held t the. 
paaien wera DONLAR aid Gat dhe ndent was not entitled to an order 
for eviction. On appeal, the learned Subordinate Judge held that the superstruc- 
eee eee 


+a R P. No. 1641 of 1951. Gra i y a T anh November, 195r. 
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ture which the respondent was possessed of was.not a building. A further appeal 
was preferred before the learned District Judge who concurred with the learned 
Subordinate Ju This revision is now preferred against the decision of the 
learned Dieter ase g 





. The contention raised by the learned counsel for the petitioner is that except 
on new facts there can be no second application by the landlord for evicting the 
tenant when once he took out an application on the plea that the building was 
required for his own use and when he got an adverse order which was confirmed 
on appeal, The learned counsel for the petitioner relies upon the decision of a 
Bench of this Court in Raghavalu Chetti v, Ramamurthi! where it has been held that 
section 10 of the Act would not be a bar to anew application if thereare new materials 
on which the application could be made. _ In this case the learned counsel’s 
point is that no new materials have been placed before the Court for enter- 
taining a fresh application for the simple reason that even in the very first - 
application taken out by the landlord he had stated that he was in possession of a 
building and that has not ceased to be a building and therefore no new circum- 
stances or new materials had been available in order to justify a fresh application 
oo ee The correctness of this contention would depend upon the ct as to 
whether the superstructure which is in the possession of the landlord is really a 
building and comes within the scope of the definition of the word “building ” 
given in section 2 of the Act or whether it is not a building. If the superstructure 
of the description given above which the landlord respondent is in occupation 
and where he is carrying on his business were to be taken as a building then certainly 
a second application would not lie. If it is not a building or even a hut, then çer- 
tainly the application of the respondent would lie. Then the whole question 
will turn upon the point as to whether the structure which the respondent is occupy- 
ing and w. he is carrying on his business is a building withm the meaning of - 

` section 2 of the Act, or not. 
The definition given in section 2 of the Act includes not merely any building 
or hut or part-of a building or hut but it also goes on further to say that such a 
building or part of a building or hut should be one capable of being let separately 
for residential or non-residential purposes. So far as the structure in question 
is concerned, it cannot be disputed that the superstructure which is in the possession 
of the ndent is one that he let out on rent to any person who may carry on 
business smmilar to the one that respondent is carrying on. That being the case, 
the question that arises next is whether the superstructure of the kind in question 
is a building within the meaning of the definition contained in section 2 of the Act. 


The learned counsel for the petitioner after inviting my attention to several 
decisions wherein wooden structures have been held to be buildings, has urged that 
even if this superstructure could not be considered as a building within the ordinary 
meaning of the term, still it will come perfectly within scope of the definition of 
hut. The definition’ of hut is given in Webster’s dictionary as “ temporary wooden 
structure’. There is no limitation as to the length, breadth or height of any such 
wooden structure which can be called a hut. So that, when section 2 of the Act 
includes also a hut, this building even if it is to be considered a hut will fall within 
the scope of that section. Even though there may be considerable difficulty in 
arriving at the conclusion that the superstructure in question which is of small 
sizo measuring about 5’ by 44° can’ be called a building, nevertheless, in my view, 
this superstructure which the ondent has in his occupation and where he is 
‘carrying on business and which he has constructed on the site belonging to the temple 
authorities is certainly a hut. Therefore, when he is in occupation of a hut of his 
own he cannot certamly seek to evict the tenant who is in occupation of another 
building belonging to him and has been paying rent regularly. 


Even though it may not be necessary to go further into the question as to 
whether the superstructurt in question could be brought within the scope of the 





1. (1951) 1 M.LJ. N.R.C. 46. 
105-2 


838 e THE MADRAS LAW JOURMAL REPORTI. . [1952 


definition of building in view of what I have stated above still since the learned 
counsel for the petitioner has urged that it could be taken as a building and has 
referred me to a number of authorities, I would like to refer to. them examine 
the position. i 
The first of the series of authorities referred to by the learned Counsel for the 
Petitioner is Stevens v. Gourley’, In that case, a wooden superstructure which. was 
16” by 13°8’ was held to be a building. In Nandumal v. Municipal Commitise, Simla*, 
a wooden structure on wheels which was 10’ by-8’ was again held to be a building. 
In Hanrahan v. Leigh-on-Sea Urban Council’, an old railway carriage which stood 
upon a plot of land and was converted into a dwelling house was held to have 
become a new building within the meaning of section 159‘ of the Public Health 
Act, 1875 (of England) and that since: it did not comply with the requirements 
of the bye-laws for the purpose of erection, the urban council had power to pull 
down the whole building and not merely to remove and alter the work by which 
it was so converted, To similar effect is the decision in Richardson v. Brown‘, reported 
in Mews Digest Vol 9, page 390. It appears from a consideration of all these 
decisions referred to by the learned counsel that even though a superstructure 
may be one of wooden substance and’ even though it may not be fixed to the ground 
anderen if it is not of an everlasting character like masonry or stone building it 
has been held to be a building for the purpose of municipal laws.'' In this case it 
should be remembered that the definition of the word building is mtended for the 
purpose of affording relief to tenants apd it is the purpose of the Act to relieve 
congestion and unnecessary hardship that is caused by landlords evicting the tenants 
‘without any just case. When the relationship of the landlord and tenant-is kept 
in view‘in regard to the hut, then the defmition given in section 2 of the Act with 
_ Xegard to the hut assumes considerable significance and importance. It cannot 
therefore be ed with any force that huts of the kind involved in this petition , 
have been sought to be excluded from the scope of the Act. If that were a proper 
construction of the scope of the Act, then it would amount to saying that as between 
the poor landlords aaa poor tenants, the Act provides no remedy. That will be 
defeating the very purpose of the Act. i 


~The learned counsel for thé respondent, however, has urged that the question 
‘as‘to whether any su cture, be it of wood or of any other material or a build- 
‘ing, is a question of fact and when two courts have held that the superstructure 
now involved in this petition is not a building, this court ought not to interfere 
‘with the findings of the courts below as tHere is no question of law imvolved for 
decision. It is difficult for me to agree with this contention of the learned counsel 
for the respondent. The whole case turns upon not merely on the applicability 
of section 10 of the Act which has been raised by the learned counsel for the peti- 
tioner, but also’on the question as to whether a superstructure of the kind described 
in this petition is or is not a building. It involves the construction of the definition 
of the words “‘ building ” and “ hut ” given in section 2 of the Act, so that it cannot 
-be drgued that this is purely a question of fact involving no question of law. “In so 
far as the definition has to be interpreted, I think there is justification for this court 
to interfere in revision in this petition. 

The next point urged by the learned counsel for the ndent is that section 
12 (4) of the Act does not give room for revision when already the matter has been 
decided by two courts, possessing appellate authority. I do not think that I can 
agree with the learned counsel for the respondent on this question. ` In so far as the 
District, Judge is concerned, he is subordinate to the High Court and any decision 
of his is subject to revision by this Court. I think there is scope for the decision 
of the learned District Judge belie interfered with in revision. -.. 

The further point taken by the learned counsel for the respondeht is that in 
ot. aiie aaie eae am — = —— omer ——— 
L 1 eae ke 3 i 5 - 3. (1909) 2 K.B: 257. 
2. (1924) LLR. 5 Lab. 549.” a E 
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the cases cited by the learned counsel for the petitioner the size of the wooden struc- 
tures which formed the subject-matter of those decisions was considerable and that 
the cture mvolved m this petition being of very small size it ought not to be 
brought within the scope of the defmition given im section 2 of the Act. I do not 
think this argument can be accepted. Even though the wooden structure m 
Tae in this petition is about 5’ by 44’ nevertheless it serves a good p s. 
t enables the respondent to carry on his business and the photographs which have 
been produced in this petition would convince any observer that the superstructure 
is a reasonably well proportioned hut where business is being carried on and can 
be carried on by any person if it is let on rent. No doubt, some of the decisions, 
particularly the one reported in Stevens v. Gourlsy1, have stated that any EEA 
ture of considerable size and which would last for a considerable time should be 
construed as a building but what that considerable size and what that considerable 
time for which such superstructure should last in order to be considered a building 
within the scope of the section, of the Acts which the Courts were called upon to 
construe, has not been defined anywhere. In the absence of such a definition, 
the contention of the learned counsel that since it is stated that they should be of 
considgrable size and that they should last for a considerable time, this wooden 
ci eddies involved in the suit cannot be a building or hut has not much force. 
I do not think that it will be right to say that the superstructure of the kind in question 
cannot be brought within the scope of the definition of a hut. On the other hand, 
this superstructure could last as long as any other building for the matter of that ; 
tho it may be of timber, it cannot be said that timber lasts for lesser time than ` 
pala ings of any other material. 


The learned counsel has mvited my attention to the decision in Government 
of Bombay v. P. A. Wadia, and has contended that in so far as the question now 
raised in this petition was not raised or was not in issue at an earlier stage, there may 
be no res judicata I do not think we are now considering the question of res 
judicata as such, The learned counsel for the petitioner has only relied upon 
section 10 of the Act and I think the principles of this section are not exactly the 
same as those that are contained im section 11, Civil Procedure Code. The ruling 
and the observations of that case do not apply to the facts of this case. The learned 
counsel for the respondent has also relied upon the decision in Morr v. Williams?. 
The observations and the ruling in that case also, in my view, do not apply to the 
facts of the present case. Even so, the decision in Mohabtr Das v. Gaya Municipalis, 
does not render any assistance to the learned counsel for the respondent, for in that 
decision a masonry wall which had the effect of extending certain building was held 
to be re-erection of the building. I do not think that in view of the objects of the 
Act and the definition given in section 2 of the word ‘ building ” which includes 
a hut and in view of my finding that the superstructure involved in this petition 
comes well within the definition of a hut, in the light of the decisions that have 
been referred to, I think that the decision of the learned District Judge has to be set 
aside. This petition is therefore allowed and the petitioner will have his costs in 
this court. 


K.S. -c Petition allowed. 


[EnD or (1952) 1 M.L.J. (Reports.)] 
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—If a specific endowment .- 222 


——5. 76—Lease in contravention of—Person 
in possession under—Not liable to mesne profits 


= I 
———S. 84 (1 —Dispute which adn 
the institution to be a temple but that the temple 


is exclusively owned by particular religious 
denomination and not by the Hindu i 
as a whole—Jurisdiction of Civil Court if prohi- 
bited—Ss. 73 (4) 79, and 79 («)—Effect.. 678 
MADRAS HINDU RELIGIOUS AND CHA- 
RITABLE ENDOWMENTS ACT 


(XIX OF 
1951), Ss. 20, 21, 25 (4), 26, 28, 29, g e) 1, 
BS pa (2), 96 58 (p 20, fe , 70 (2) 
3) an (4); , 89 an g99—lIf and to w. 
extent wlira vires the Madras State Legislature 


MADRAS LOCAL BOARDS ACT (V Be 
1920), S. 45-A (1)—Order superseding a Pan- 
ebayer Board ‘not giving reasons—Legality 


MADRAS PREVENTION OF FOOD ADUE. 
TERATION ACT (DI OF 1918), S. 14—Pre- 
vention of taking a e—What consti- 
tutes .. 168 
MADRAS PROHIBITION ACT (X OF 1937)» 
S. 4 (1) (a}—Statement by accused to Pro i- 
tion ctor—Whether admissible in evidence 
—Brandy bottles in vehicle exclusively in the 

ion of accused—Whether accused ard 


iry before i . 12 
MADRAS SHOPS AND 'ABLISHMENTS 
AÇT (XXXVI OF 1947), Labour Commissioner 
deciding matter referred to him— igh Court’s 
power to quash decision—Limits (S.C,).. 
ean SURVEY AND BOUNDANTES 

(VIII OF 1923), Ss. 9, 11, 13 14— 
Survey witbout no ce to party concerned and 
adverse to him-—Such party not bringing suit 


cg 5 


` 


MADRAS SUR; & BOUN. ACT panor 


1923)}—Conid. 
to set aside the survey within three 


Baran ee O a en notice .. 


medan to his wife of immovable 
satisfaction of her dower debt—Nature af ite the 


804 


"MAJ oe. 1898), s. As 
Suit for aain of o by 

woman who was etna Gea but 
according to personal law—Next 
necessary a 


MALABAR COMPENSATION FOR TEN-: 


ANTS IMPROVEMENTS ACT (I OF 1900), 
Be::5 (2) and 3 (1)—Person in ion under 


a mo 
a morgage whlch is found 


is found to be invalid as’ 


6, Madras Hindu 
Religious Endowments Act of ae 
liable for mesme profits 
——5s. 9, 10 and 1 ut ee 
Nature of—Mode of valuation 547 


. MORTGAGE—Contribution—Suit by a son ofa 
mortgagor i the co-morigagors—Law 
applicable (8.C.) . 431 
MOTOR VEHICLES ACT (IV OF 1939) 
Regional Transport Authority or Appellate Tri- 

. bunal—Action taken by against lorry owner on 
the basis of criminal offence (transporting 

mnuggled rice}—Acquittal by Criminal Court 
offence—Duty of Transport Authority 
to give effect to—Limits 

———{as amended in Madras), Ss < 42, Pra 

47 and 64-A—Isaue of permits for buses—Powers 

—Nature and extent—Jurisdiction of High 

Court to jnterfere with grant or refusal of permits 

by the a A ar ear Se 


tution Sin 
64—Order ae ee pe 

—. 
bas belonging to one permit holde Anil 
against by another permit-bolder—Sustainabi- 
lity ++ 152 
NOTICE—Tender -of—Proof—Postal endorse- 
ment potice had been refused—If sufficient 
proof of tender without examining person pies 

made AGT Ge oe bs a $ 

OATHS AET OF ı A ORS A 5 proviso l 
19 Child wi t adininistered— 
ae to costly thas the child e Ue 
duty of the truth—If affects admissibi- 
lity of evidence of the child witness—Evidence 
tgp vide 1872), Ss. 114 (b), 118, 193 and 
idence of complainant in the case of an 
Broce of tape—Corroboration—Necessity— 
Proper rule as to—Previous statement of ruch 
‘compisant “if admissible as corroboration. 
(S.C) -440 
ii, 9 to 11—Scope—Agreement that if 
defendant took an oath at a particular temple 
“on an appointed day the suit was to be dismissed 
with costs and in default there should be a decree 
- Defendant receiving from plaintiff the costs 
of taking cath—Oath not taken as temple was 
mot OL EeP open—Decree if can be passed straight- 
t to take oath—If compromise 
or kajastncat of nuit under O, 29, T. 3, Q. P. 


PAY T 6 oF WAGES ACT (IV OF ign, 


Se. 15, 36 k 17—Single group ves 


Transfer by Maio 


transaction—R. i vera am Transfer, 
of Act sit 1882) F 611: 


friend—If’ 
453° 


_on technicalities 


GENERAL, INDEX, 


PAYMENT OF 

1996-—Ceatd. ` 
under Ss. 15 (2) and 16 fled on behalf of a 
number of employees belonging to the same 
unpaid group—Amount directed to be pai 
employer ‘Rs. 300—Right o eal 
to Court of S Caules—Writ of a 
Maintainability 


PENAL CODE (XLV OF 1860), S. 8 Scope 


WAGES ACT MYV OF 


and a licábility of 772 
. 182—Bribe-giver not sticking ‘to pre- 

'| -vious statement—Prosecution for—Sustainability. 
———Ss. 307 and 92 under 8. 30}— 

and conviction under S. a T 

iG; II 
—s. aa ape of—Wrongful ciate 
Gist Se offence 164 
. 363—Offence of Kidnapping—Ingre- 

E 536 


ffences under—Com- 
—Real owner if bound. 
649 

ae 499—Coritempt of subordinate Court 
offence under S. Jurisdiction 
under eae 


of wọman 
Absence of any breach of. ame 


e ane Judeen 
763 


not to be thrown out 
(S.C.) -  .. 431 
PRESIDENCY SMALL CAUSE , COURTS 
ACT (XV OF 1682), S. 38—Order directing 
plaint to bereturned for presentation to proper 
Court—Right to new trial I 
PRESIDENCY TOWNS INSOLVENCY AC 
(I OF 1909)}—Undischarged insolvent—Com- 
“petency to and incur debts after adiudi- 
cation—Enforcement of such liability 66a 
oa ee DETENTION ACT (IV OF 
950), 5. 3 (1}—Fresh detention order issued 


Detention ifcan be challenaed. (S.C.) . 
PROVINCIAL INSOLVENCY ACT ( OF 
1920), S. 28 (as amended) —Ingolvency o Hindu 
father—Power of ponn over son’s 

If vests in Official iver—Sale by -Q 
Receiver—When conveys son’s share 

———Ss. 75 (4) and na 78 (2)—Order of djadi. 
cation—Appeal piap against —S 

point of ace A cability of Ss. 5 an 
12 of the Limitation Fey (LX of 1908) 765 
RAILWAY SERVICES 
OF NATIONAL S 
misal of Railway servant under—Necesitp to 
conform to theRules Interference when another 
adequate remedy available—Discretion of Court. 


oe 
REGISTRATION ACT (XVI OF 1908), 8 ° 
2 inmibiy 1o prove divinoa Partition deed— 


158 

VERY ACT (I OF 1890) 
ar g and 5—Arrears of income-tax accrued 
in one district—Collector of that district sending 
roguisition to the Collector of another district - 
coll from properties situate in that 
dition. dity . 660 


Cae ae e 
ania 





GENERAL 


SEA CUSTOMS ACT OF 1878), S. 198. 
and assaulting 
Prosecution J= 

it was an official 

us notice under S. 198 

FE AEE P. Co Gode (V of 1858, 5. Peed 

—Sanction of Central Government, if 

for prosecution ae 


MDE PERFORMANCE —Lachea and de- 
When grounds for disentitling plaintiff to 
ief—Waiver, if can be inferred from delay in 

filing the suit—Increase in value of he) erty 

at the time of suit—If affects right to relief— 


Gants Relief Act (I of 1877), S. 22 (a)}— 
uestion of hardship—Test—Relevant date. 
44 


SPECIFIC RELIEF ACT (I OF 1877), S. 22 
(2)— Question of hardship—' est—Relevant date. 


— Ss. 27 (4) and 24 (5}—Suits for ‘specif! 
performance—Necessary allegations i in the plaint 
regarding subsequent purchaser and readiness 
of plaintiff to perform his part of the contract— 
ares page by oral evidence—Permuissi- 
e executed but not a aa 
Proper remedy s% 
STAMP ACT (II OF 1899), S. sysop 
of the powers and duty of Revenue Board 
under -. Gar 


1959-—I—~F 


INDEX. ‘ Nef 


STAMP ACT (II OF 189}—Coned. 


EAS eels by Madr Aeh VI oT apia) 

Sch. I-A, Art. 2 a Vowes of Sas O 
advocate’s n—Power of State to tax 
* Reconciliation e. 208 
MANE OF PROPERTY ACT (IV 
1882), S. 54—Transfer by Mahomedan fo his 
wife of immovable property in satisfaction of 
her dower debt—Registration—Necemsity. 611, 
——Ss. 82 and ga and Contract Act (IX of 
1872), S. 4g—Relative applicability 


S.C.) ae I 
——Ss. 106 and ete RE i 
to agricultural leases ++ 227 
———Ss. 111 and 108 (m)}— Tenant terminating 


the tenancy valid notice and tendering key 
of premise+—Landlord refusing to take 

ani insisting that the tenant shouid repair 
and restore premises to its condition— 
Tenant if lable for rent ent to the 
tender of possession 459 


TRUST—Private trust—Right of members of 
founder’s family to seek redress in a Civil Court 
where the trustee mismanages—Scheme ws 
Maintainabili ee 7 
WORDS AND i 
inclydes hut or wooden bunk GS 
——“ Dealer ”—Ifincludes commission agent. 
See Madras General Sales Tax Act. 
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ARBITRATION ACT (X OF 1940), Ss. gt 
.and 32 Scope—Award made decree of Court. 
If can be set aside in a regular suit on the ground 
that the reference was procured by fraud and 
~maisrepresentation. 8 
——Ss. 92 and 33—Scope—Plea raised E 
defence that it Js barred by remon of the eri- 
tence of arbitration award—If by TARE 


QATTLE TRESPASS ACT (I OF an, 


CIVIL PROCEDURE CODE (V OF 1908), 
O. 1, R 1o—Third party claiming items of 

property in a suit for partition of joint family 
properties—If can be impleaded as party 
defendant. - Rep. 473 i 1 
——O. 6, R 17—Amendment of plaint— 
er E a eee 

arrears of purappad—Stay of suit on 
of arrears of rent under Madras Act "a 


scoring a pana a oa 
to her w but minor 
Majority Act—Cannot bring a suit for 
cannes ee cae represented by a 
——O. R 4 Pime 
impladed $E fimt B nit Right to 
apply for final decree. ep. 634 oe 1 
—O. eh G aes Gao 
suit—Existence of triable issue—If sufficient 
to entitle defendant to grant of unconditional 


leave to defend of go 
——O. 41, R. 22—Memorandum of cross- 
objecti sustainable against co-res- 
pondents Be 
——O. 47, R. of under. 41 
—Ss. 46 and 4 er ing time for 
a precept to k in attachment 
i to ee. apa 
Rep, . 
—S. 60 (1) rb canta er a 
ee een ‘aot cultiva Mans per- 
sonally—If enti to t séction 
6o (1) (e). Rep. 291 S 5 


~——Ss. 109 and 110, O. 45, Rr. 2,3 and 8 

and Constitution of India, Article 133—A 

to S Court—If lies as of right w. 

there is variation of decree on appeal by the 
c E 


High Per 4I 

— 5S. 115—Revision—Costs ordered on allow- 

i t of written statement—In- 

COMP ES AGT (VI OF 1913) Ss. ue 
ANTES 1919), 

131— Offences unde—Conplant f 

gtandi to make aes 


, COMPANIES ACT (VII OF 1913)—Cortd. 


—S8. 194— director and other 
directors —Lebili See eee 


sheet within 18 months of i tion of com- 
pany—Non. of body i 
within that peri Ifa daaa R 
608 20 
CONSTITUTION OF INDIA (1940), Art. 
19 (1) (g)—Industrial Disputes Act of 
1947)— t of employer to close down his 
business— ction of Tribunal to decide 
whether an is entitled to close down 
—Goy emment no jurisdiction to refer the 





Art. 226—Powers 
—Writ in the naturs of—Locus standi to apply 
for issue of a k 





exercised on an executive direction by the 
Magistrate to the Police to take a particular 
action under $. 107, Criminal Procedure Code. 


Rep. oe 
Rep. 401 10 








S. 2—S of refreshments to of 
social club—If liable to sales tax 5 
Art. 226—Powers under—Conditions 
necessary for exercise of 49 
Art. 228—Petition under—Procedure 
a Rep. 468 a 25 
— Arts. 310 g11—Scope—Rallway 
Safe i of National Security Rules— 
Disrniseal 


to conform to the rules. Rep. 3 

——Part Ul—Fundamental rights— 

moida right to use foreign flags on Indian 
oe 24 


from station 


37 

(IX OF 1872), ‘S. 72— 
Money paid under mistake—Right to recover— 
Purchaser of motor car paying amount in 
excess of controlled price believing it to be the 
controlled price—Right to recover difference 
in price. Rep.70§ e 1S 
COTTON TEXTILE CONTROL ORDER 
(1918)—Excess unaccounted for only four 
‘Law should such trifles—Penal 
Saan Oe abe ga 


——“{1948), S 3, bale "Salesman 


or manager in as 
“ dealer ” for selling mill cloth at price in excess 
of controlled one os 7 


6 


COURT-FEES ACT (VO OF 1870), S. 7 
(IV-A) and Art. 17-B (Mad.)—Suit by a person 
s nomis party to an caslicr partition ignoring 

that partition and asking for Tien Coe 
fee payable 39 
CRIMINAL PROCEDURE CODE (V OF 
1898); S 164—Scope and effect—Confesion 

Magistra 


a 
ee 


te+-Essentials for sadmissi- 
Biles i in | ovienbe-Ceoteasien by person volun- 
tarily surrendering to warrant and 
desire to make confession—Procedure 


173 (2)—S 


~ 49 
— 8. 196—Taking cognisance—What 
constitutes 44 
——_4. oo ench Court—Summary ie 


337 ` ` (3}—Appróvet—Carinot | be jet 
out on bail pending trial f II 


)—Approver—Release on bail 


———S. 337 

before he has c at the trial to matters 

within his. ropriety—Se. 497 and 

498—If, applicable, to case of ipprova, 
Rep. ° 

SEEN trial wh 


If prohibits such second triaL Rep. 550. 


——Ss. 417, 423 and 1 490— Soape Powers of 
High Court in ns— 
Sa Right to agitate against Pro- 


33 
=y 437-—Inference—Point of law—Order 
of commitment rested on no acceptable and 
valid evidence—If point of law 6 
ea 47! Procedure to be followed where 
guilty of murder is found to be 

jurate at time of comision A 
R 
ip maintenance— 
Allenton in defence that “mile was —in 


e a of proot- Party to 


caabling A bhim to instruct 
eounsel in their s urder Case—Investi- 
' gating citer ely aaa a 
j 2 


gee abe cle RA es Adenia ta acca 
So enable himi to: chose ranting aie 1f. cizi 


Rul af Bracie 


fein apt officers who had 
and put up case for trial—If can 
as interested evidence .. 20 


: T oe 
‘Magistrate's powa to seguire 


DARKHAST grant 


made by Collector as agent 
of REEAST grant made by Collector a ` 
intervene— 


Board's ae "Gate 


OF 1872), S. Scan? 


PNE ACT 
Aami ession 
ity and weight of as against ae 
21 
RECTION sa of defendant— 
Confirmation of sale without impleading legal 
representative—Effect. Rep. 400 
HINDU LAW—Adoption by widower aite h ` 
bad re-married another woman—Deceased wif 
if can bestiocainated as adoptive other is whore 
father the adopted can inherit as 
Joint family—Gifts—Gift of aora 
property by a father to daughter—Validity. 9 
HINDU WOMEN’S RIGHT TO PROPERTY 
ACT (XVII OF 1937) before enactment of 
Madras Act (XXVI Wi 7)—Lease-hold and 
mortgage interest in tural land—Widows 
not entitled to share in as the Act cannot afert 
agricultural property -4B 
IMPORTS AND EXPORTS (CONTROL) 
ACT, 1947—Restrictions imposed by—If violates" 
fundamental rights under Art. 19 of Consti- 
tution Rep. 284 -:.. 8 
INDUSTRIAL DISPUTES ACT- (KIV: OF ' 
7)—Wages for different classes of workers— 
Cerin for fixing by Labour Appellate Tribunal 
and Industrial Tribunal Ieo -43 
IRON AND STEEL (SCRAP CONTROL) 
ORDER (1943), Cl. 5-A under 
—If can be mucd in respect of scrap acquired 
Boers shure oer AE PA E "17 


LAND ACQUISITION ACT (I OF 1804) 
tural lands—Capitalisa 


, for purpose of fixing the fae 3 
tum af compensation payable—Principles. 
of functions of Union ‘Govern: 
ment (for acquisition of land for Union ) 
to_ the State Government—V j- 
tutionof India, 1950, Art. 258. 
LICENCE—Defendant putting up 
wall on plaintiff’s site sree mata to` 
over or project caves over the 
in the breach of the agreement and putting Dine sce 
defendant 
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structures—Right of plaintiff to evict 


LIMITATION ACT (TX OF 1908), 3. 12— 
Scope | of—Time requisite for obíainiog “ jods. 
ment’ 

MADRAS AGRICULTURISTS RELIEF AGE 
(IV OF 1938), S. 4 (4)—Amendment of 1948 
raising amount of value of property owned-by- 
woman creditor to R 


operation . when was heard—Necemity 

opportunity to debtor to let in further 
oes eer e . 4 
——S. 4 (h)— Debt “due” to a woman aè 
life ‘estate-holder—If exempted ' section 
4 (h) of the Act. an 23 
——48. 8— ion IV introduced by the 
Madras Act of ae) Daa 
of + 


———8. g—Not applicable is dsb amei 
after the Act came into force. Rep. 698. 4 


“g—Objection: taken 

does not exceed Rs. 25 per month— 
, Controller mudt decide whether 
rent is. more than Rs. 25 before exercising juris- 
k: possession 26 
——Ss. 7 (3) (e) (i)— Premises suitable for 


- residential let cut for non-residential 
urpo Landari if oan claim the mame, for | foo 
; Seeupation -ds THAAD prana 


ae CON, OF 1949), $ RP P (3) (ij— Sub- 
} - Rep. 652 xe ce 
"MADRAS CITY POLICE ACT (III OF 1898); 


MADRAS DISTRICT POLICE ACT W. oF 


1981), 3 i Limitation for prosecutions 
Prosecution for deser- 
Pp cables, 51—If applis— 
Dismissal of Dinning at ace Tf bar to pos on 
same facts 4 
MADRAS ELECTRICITY SUPPLY UNDER; 
TAKINGS (ACQUISITION) ACT ar 
1949)— Con ))—Contravenes Art. 14 of the itution 
50 as it relates to local and therefore 
“ultra vires, ae 23 
MADRAS ESTATES (ABOLITION 
CONVERSION INTO RYOTW. À 
(=XVI OF 1948)—Constituticnal idi 
: Rep. 4 . 
———Enquiry , Settlement Officer and 
decision that a is not an inam estate— 
rama ets copie moar 3 (2) o£ 
„Madras Act (XXX of 194 ) rentfixed. 45 


“grant 

cohiprises less than a a village and oùtside the 
ob Act Rigatiol sit of agariered pariy = 

t of mandamus—Cannot issue. --.. - -43 
——3 18—Portion of building used for a 
-purpose other than ax office “Ut-yest on taking 


uoa N ae 


E A A OF laa N 
treating the compensation amount as joint famil 
Pe ee ee ae. 


‘Gp Gear to Gece questions dren pending 


before them - 
— 8. 67 (1) and (2) Zee Powe it to decide 
whether ryot or 5 


er is prima facie 
to or not—. 
Cied to be erered judicially s a 
notice to party hie 
-MADRAS ESTATES LAND AOT (I-OF 1908) 


or en oe forming 

permanen Parae tng Mie, Poet 
ES a bai for lands in 
a. posteni minor: uit to eject 
from— Jurisdiction 4i 


‘MADRAS ESTATES LAND (REDUCTION 
, OF RENT) ACT So 1947)—-Proceed- 
* {ngs under—Prioc a tribunal that 
fv aam village was pot an extnte anit was not a 


1952—I—G 


+ 


MAD. EST. LAND (RED. OË AG 
(1947)—Centd. 7 I N BEND ASE 
wholé inem in přoċeċdings ndg “Mads 


proceedings Madras 
Estates (Abolition and_Cotversign into‘ o Riok 


-wari Act—If binding in H tee Se 
. ings 


- z 40 
MADRAS ` FOOD 


' PROCUREMENT) oe R (1950), CL 10-(i) 
contravention” 


—Sanction for prosecution 
E for validity “oe treet 


SALES. TAX’ AGT 
a a 


e A by cl eat 
available 





Before its amendment in 1 and 1 
S. o (6)—Denler—Meaning—Person: ei i soup 


State selling to reridents io Cochin Fort— 
Liability to =s tax under the Madras Act. 48 . 
——S8. e (b agente—If and 


when “ dealer” liable to sales tax. 


against. partners ES ers 


has noj to interfere with it 1: - 
MADRAS HIGH. COURT ORIGINAL SDE 
RULES, ORDER VII—Suit found to be one 


for specific performance of an t to 
advance certain amount—Plaintff if can invoke 


Order. VII of Original Side Ruler—Right £: 


defendant to leave to defend : go 
MADRAS HINDU RELIGIOUS AND 
CHARITABLE ENDOWMENTS ACT (XIX 
OF 1951), Se. 20, 21, ), 26, 29, go (2), 


EINS NEOR 
MADRAS Madras Sate Leghlatares” Reps Fe OF oy fo 


ORDER: ACT (XXIII OF 1949), S. 2-A (i)— 
tely in the same house as 
band for whose arrest a 
warrant was pending found in the house— 
-Father if can be convicted for har 
wanted man ' ve I 
MADRAS MANURE DEALERS ‘LICENSING 
ORDER, 1949—Government Order providing 


for enhancement of licence fee Rs. 10 to 100 


er expeller in oil mills—Tésts of validity—~ , 


fee and tax—Difference. oe RO 
MADRAS MOTOR VEHICLES RULES, 
R. 136 (a amended)—Limitation for fii 
appeal within go days from date of 


f secretarp— 
MADRAS” POLICE- STANDING Seon 


No. 157, based on G.O. No. .2744,i dated 15th 


. 


MAD. BOLIGE 8. 6 Contd: 
gag and G.O. No: 1188, dated fist 

: uly, he and expe iency of— 
Appli to murder, et¢,, of person who is 
not in police custody ` i 20 
MADRAS PROHIBITION ACT (X OF 
1937)—-Citizens of ese settlements in 
edl residing in Madras State—Right to issue 
iuor permits os 32 
poeta a for consuming liquor—Smell 
f arrack—Duty of i to prove— 
Inference of guilt—When permissible from proof 
of smell alone as 39 
MADRAS SURVEY AND BOUNDARIES 


os 


Survey if binding on party not given notice. 


R a 19 
MALABAR COMPENSATION FOR 
TENANTS IMPROVEMENTS ACT OF 
1900), Se. 10 and 15—Cashew-nut trees—lf fruit 
bearmg or timber trees for computing com- 
pensation. s Rep. 547 15 
MALABAR LAW—Marumakkathayam— 
Bequest to wife and children excluding children 
by any future husband or husbands—Property 
if not Amazhi 7 si 19 
MINOR—DECREE AGAINST—Guardian’s 
failure to advance and establish defences—When 
oss negligence entitling the minor to get the 
desce set aside ‘ ; se g2 
MOTOR VEHICLES ACT (IV OF 939) 
~Collector, Chairman Regional Transport 
rity—Issue of bus it to Go-operative Society 
pf which the Collector is President—Opposed 
to, principles of nataral justice = 
—+~—8.. 43-A—Power of Government to issue 
-directions to Transport A -Limits— 
Direction to take into consideration need for 
rehabiliation of ex-servicemen—Validiry. II 
——S. 43-A—Scope—Notification by Govern- 
ment directing Regional Tarnsport Authority 
to show preference to operators in the pre-war 
time—Validity z 
——3. 64-A—Scope—Power of State Govern- 
for the records of any order passed— 
If discretionary or compulsory ia 17 
— 8. 64-A—Erxercire of jurisdiction under— 


TP g. 64-A—Appeal to Road Trafis Board 


& 


without impleading as ent others whose 
applications for it - been rejected— 
Person not made party—If entitled to writ to 
quash order in the appeal ss 27 


(sap ORE une ore on 
1g (1 er o tion of a post 
menlioning that it should come into farce on a 
specified —If can be brought into opera- 
tion before expiry of three months after notice 
has been given to the offender whose services 
are dispensed with ns v29 
PARDANASHIN LADY—Tests—Transaction 
by—How far binding on her—Unduc influence— 
Extent necessary to vitlate transaction. 47 
for k f 


not sti 
Prosecution for—Sus a 
S. goa—Murder of woman 7 
on account of her infid cle Lae ee 
nuating circumstances juciying Emer rn- 
tences oe 17 


——S. 941—Wrongful restraint—Gist - of 
offence ; y 6 


E GODE (KLV OF 1260), B. 1Baae 
ae a 





ca ae that Taluk Supply Officer has no 


Tight to take them and getting~the property 
back—If commits theft 4a 


sa 


—S. ist of offence ae 
PRACTICN A — Appellate teipuinal 
interfering with of trial Court arrived 


at on an appreciation of oral evidence—If'con- 
trary to law and open to second appeal. 37 
Mortgage decree—Application -for 
cxcution by way of tle—Falure to bring on. 
record—Receiver appointed in the 

Effect—Practice on Original Side :. 


1R 


PROVINCIAL INSOLVENCY ACT OF 
1ġ20), 8. 28-A—Sale of Hindu insolvent father’ 
property by Official Receiver béfore Amending 
-Act—If convey’s son’s interest in the property. 

t - Rep. 681 -35 
PUBLIC PATHWAY—Right of memben -o£ 
public to take processions including funeral 
processions, Rep. 552 -22 
RELIGIOUS ENDOWMENT—Permanent 
ledse of property by manager—Suit for setting 


aside by rúoreoding Limitatlon— 
Limitation Act (IX of 1908), S. 10, Arts. 134-B, 
199 and 144—App ility .. “BI 
RES JUDICATA— t rendered in earlier 


suit under O. a1, R. 63, Civil Procedure Code to 
which the claimant, the decree-holder and 


judgment-debtors were impleaded—If res 
judicata in subsequent suit between claimant 
and a representative in interest of the judgment- 
debtor, Rep. 475. Pen 19 
< REVENUE RECOVERY ACT (I OF 1890), 
Ss. 3 and 5—Applicability to recovery of arrears 
of Income-tax .. | 98 
SEA CUSTOMS ACT OF 1876), 
8.1 sing and assault- 


ing person suspected of Prosecution 
ieran a manii raion Sa aie Sa 
act a month’s no 8. 198 
1898), S. 1 ion of Central Government 
if essential tor-prosecution Rep. 646 2a 
TEMPLE—Right to build—When can beos 

a ee 38 


TRANSFER OF PROPERTY ACT (IV OF 
1882), Sa. 67 and 100—Second suit for sale on 
mortgage or to.enforce a charge—If maintainable 
—Civil Procedure Code (V of 1908), S. 11— 


If bar i 35 
(as amended in 1929), Ss. 91, 92 and 95— 


mortgagor mortgage— 
ts of the other mortgagor to file suit for 
emption és gt 





WORKMEN'S GOMPENSATION ` ACT 
(VIII OF 1923), Sd 16 and 1 appli- 
cation filed on behalf of a n of employed 
belonging to the same unpaid group— 
ight of em to appeal where total amount 
paid in such application exceeds 
Rs. goo—Writ of certiorari to quash order not 
maintainable as there is other remedy. 
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